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ARGUED AND DETERMINED 

m THS 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



THE GBRMANIC. 

(Carcnlt Court of Appeale, Second Circuit July 1, 1903.) 

Nos. 151, 152. 

1. Bhippino— Ihjtirt to Cargo— Hartbk Aot 

The trend of Judicial décision in tlie United States lias been to con- 
strue the Harter act strlctly, and not to extend the eari-ier's exemption 
from llablilty to doubtful and uncertain cases, but to leave suoh liabil- 
Ity as It was deflned and enforced by the law maritime and by the 
common law, unless the act plalnly and unequlvoeally asserta a différent 
liabllity. 

9L 8ame— Sinking op Vbsbbl at Dock— Négligent Unloadino. 

The unloading of cargo In the port of discharge by stevedores bas no 
relation to the "management of the vessel," within the meaning of the 
third section of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 
[U. S. Comp. St 1901, p. 2946]), not being an act done with any vlew 
to such management, but relates to the "care or delivery of cargo," with- 
in the meaning of the flrst sectlftn; and where by the négligent and 
improper manner in whlch It was donô it brought about a condition 
of instability in a shlp, whlch, owing to a large accumulation of ice 
above her upper deck, rendered her top-heavy, and she rolled over and 
sank at her dock, Injuring the remalning cargo, she is liable for the 
damage, although other acts done or omitted in the management of the 
vessel may hâve contributed to the Injury. 
Wallace, Circuit Judge, dissenting. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 107 Fed. 294. 

On appeal from a decree of the District Court of the Southern Dis- 
trict of New York finding the Germanie in fault and awarding dam- 
ages to Hbelants for loss of cargo due to the stranding of the steamer 
while lying at pier 45 North river, during the night of Monday, Feb- 
ruary 13, 1899. 

T 1. Statutory exemption of shlpowners from Uabillty, see note to Nord- 
Deutscher Lloyd v. Insurance Co. of North America, 49 O. 0. A. 11. 
124 P.— 1 
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Everett P. Wheeler, for appellant. 
Walter F. Taylor, for appellees Aitken and others. 
Wilhelmus Mynderse, for appellees Insurance Company of North 
America and others. '■ ; ■ ! A, ( } 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Ju%e. 'The facts are stàtéd -Witli' great care and ac- 
curacy by the District Judge and need not be repeated hère. The 
Germanie (D. C.) 107 Fed. 294. His statement is challenged in a 
few unimportant particulars, but no error is pointed out which, in our 
jvJdgfaéiit, Âfftdts the corf éctiîëss of his tôn<il,us}ohs. Atlis siaid, for 
instance, that the finding that the wind at the tini« of the first Hst 
to port was northerly is incorrect, the wiftd hav'irig suddenly shifted 
to the northwest about 4 p. m. It is also argued that the judge's 
estimate of the weight of ice on the steamer's decks and upper works 
at 213 tons is too high. We are inclined to regard this as a conserva- 
tive estimate and much more reliable than the conjecture of the mas- 
ter who placed the weight at 180 tons. But even if the conclusions 
of the appellant in both thèse particulars be accepted as, correct the 
same déductions follow. So far as the weight of the ice is concerned 
it is practically conceded by the libelants' counsel that the différence 
in the two estimâtes is immaterial, He says: i; 

"Tlïe exact détermination oî this iamount Is nnlmportant; andfor tlie sake 
of tlie argumMit we assumé the èortectnêss of Judge Brown's flgures." 

The District Court foun'd that the damages were caused by two 
sudden lurches to port, the first knocking oflf the cover of the coal 
port and the second carrying the .bottom of the port below the water 
line, and that thèse lurches were pro'duçed by the instable and top- 
heavy condition of the steamer arising frôm the inçonsiderate un- 
loading ofnearly ail of her cargo. without any regard to the great 
weight of ice and snow above her decks. We fully concur in thèse 
conclusions and in the iç^asoning ' by which they are sùpported and 
deem it unnecèssary to • àcjd , anything -to the opinion of the district 

judge. :,-. , ■■,.;;: Il o: 

The contention that the Harter àct (Act Feb. 13, 1893, c. 105, 27 
Stat. 445 [U. S. Comp. St. 1901, p. 2946]) constitutes a complète 
défense to the action nécessitâtes furtjier observation. The first sec- 
tion of the act is evidently in the, interest of the shipper and was in- 
tended for his protection. It provides that it shall be unlawful to in- 
sert in a bill of lading any àgreement relieving the véssel or her owner 
from liability "for loss or damage arising from négligence, fault, or 
failure in proper loading, stowage, eUstody, care, or proper delivery 
of any and ail lawful merchandise or property committed to its or 
their charge." AU words^nd clauses of such import inserted in bills 
of lading are declared to be "nuU and void and of no effect." It is 
plain that by virtue of this section a carrier cannot avoid liability for 
négligence in the loading, stowage, custody, care and delivery of mer- 
chandise. 

The second section (27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]) 
is also in the interest of the shipper. It makes it unlawful to insert 
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in a bill of lading any agreement whereby the obligation of the owner 
of a vessel "to exercise due diligence properly to equip * * * 
and to make said vessel seaworthy * * * qj. whereby the obliga- 
tions of the master, officers, agents, or servants to carefuUy handle 
and stow her cargo and to care for and properly deliver the same, shall 
in any wise be lessened, weakened, or avoided." This section recog- 
nizes the obligation to use due diligence to provide a seaworthy ves- 
sel and carefully to handle, stow, care for and deliver the cargo and 
makes it unlawful to insert a clause whereby thèse obligations are 
avoided or weakened. 

The third section (27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]), 
which is relied upon by appellant, is in the interest of the carrier and 
is evidently intended as a compensation for the loss of his right to 
limit his liability as provided in the preceding sections, the effort of 
the lawmakers, apparently, being to adjust the rights and obligations 
of each upon a fair and reasonable basis. The section provides that 
if the owner of a vessel shall exercise due diligence to make the ves- 
sel seaworthy and properly manned, equipped and suppHed then and 
in that case neither the vessel nor her owner shall be responsible 
for damages "resulting from faults or errors in navigation or in the 
management of said vessel." Reading thèse provisions together and 
in the light of the interprétation placed upon them by the courts it 
seems plain that the carrier is still liable for négligence in the load- 
ing, stowage, custody, care, handling and delivery of the cargo and 
that neither the carrier nor the vessel is liable for faults or errors in 
the navigation or in the management of the vessel, but in order to 
avail himself of this exemption he must use due diligence to provide 
a seaworthy vessel properly manned and equipped. 

The Suprême Court in the case of The Carib Prince, 170 U. S. 655, 
18 Sup. Ct. 753, 42 L. Ed. 1181, decided that the act did not exempt 
the vessel from injury occasioned by a latent defect in the peak bal- 
last tank caused by a broken rivet head which left a hole through 
which the water entered and injured the cargo. It was also decided 
that the third section exempted from liability only where the damage 
resulted from dangers of the sea or faults in the navigation or man- 
agement of the ship. The C. W. Elphicke, 122 Fed. 439. 

In The Irrawaddy, 171 U. S. 187, 18 Sup. Ct. 831, 43 L. Ed. 130, 
the court, at page 192, 171 U. S., page 833, 18 Sup. Ct., 43 L. Ed. 130, 
says: 

"Plainly the main purposes of the act were to relleve the shlpowner from 
liability for latent def ects, not dlscoverable by the utmost care and diligence, 
and, in event that he bas exercised due diligence to make his vessel sea- 
worthy, to exempt him and the ship from responsibility for damage or loss 
resulting from faults or errors in navigation or in the management of the 
vessel." 

The court refused to extend the act so as to permit the owner to 
share in the benefits of a gênerai average contribution to meet losses 
due to faults in management and navigation. 

In the case of Knott v. Botany Mills, 179 U. S. 69, 21 Sup. Ct. 
30, 45 L,. Ed. 90, a cargo of wool was injured by drainage from wet 
sugar taken on at a subséquent port. At a third port cargo aft was 



4 124 FEDERAL REPORTER, 

discharged so that the ship was two feet down by the head, causing 
the drainage to flow forward and injure the wool. The suprême 
court held the damage was the resuit of fault in the loading or stowage 
of the cargo and not of a fault in the navigation or management of 
the ship. 

In The Manitoba (D. C.) 104 Fed. 145, the court refused to extend 
the exemptions of the Harter act to a case where, through insuffi- 
cient care during loading, a cargo port was left open on sailing. It 
was held that the condition of the port being unknown to the officers 
of the vessel made her unseaworthy as to cargo stowed in that com- 
partment and that there was also "a failure in the proper stowage and 
care ofthe goods" within the first section of the act. At page 155 
the court says : 

"To entltle the ship and owner, however, to exemption tindér the third 
section of the Harter act, It Is not enough to show that some of the several 
causes therein named contributed to the loss. To exempt the shipowner, 
the statute requires that the damage must hâve 'resulted' from one or more 
of those causes; and thls requires that some one or more of those causes 
must hâve been the real, substantlal or efficient cause of the loss. But If 
the causes of the loss are several, and one of them Is négligence of the car- 
rier not within section threç and a sea péril has become operatlve and pro- 
duced damage not by Itself per se, but only in conséquence of the carrier's 
négligence, which has made it operatlve, then the rule long applied as bé- 
tween ship and shipper in the construction of bills of ladlng (and the same 
rule must be applied hère), Is that the négligence and not the sea péril, is 
to be deemed the efficient and proximate cause of the loss. * ♦ * In such 
cases the damage does not properly 'resulf so much from the sea perlI as 
from the négligence that has given opportunity for the opération of that 
perlI." 

The leading case in which the ship has been relieved from liability 
is The Silvia, 171 U. S. 462, 19 Sup. Ct. 7, 43 I<. Ed. 241. The court 
there held that the vessel was actually seaworthy at the inception of 
the voyage and that the injury to the cargo was occasioned by the 
neglect to close the iron shutter of a port hole, the glasscover being 
broken during the voyage, and that this was a fault arising in the 
"navigation or management of the ship." The court says: 

"This case does not requlre a comprehenslve définition of the words 'nav- 
igation' and 'management' of a vesgel, within the meaning of the act of 
Congress. They might not inelude stowage of cargo, not affécting the fltness 
of the ship to carry her cargo. But they do inelude, at least, the control, 
during the voyage, of everythlng with which the vessel is equlpped for the 
purpose of protecting her and her cargo against the 'Inroad of the seas.' " 

In Int. Nav. Co. v. Farr & Bailey Co., 181 U. S. 218, 21 Sup. Ct. 
591, 45 L. Ed. 830, the court refused to extend the doctrine of The 
Silvia to a case where damage resulted from water âdmitted through 
an open port as the vessel rolled in a heavy sea, it appearing that 
neither the glass cover nor the iron dummy was properly fastened 
when the vessel left Liverpool. 

In The Glenochil (1896) Prob. Div. 10, 8 Asp. N. S. 218, the négli- 
gence consisted in the mismanagement of part of the appliances of 
the ship. In order to stififen her so as to complète the discharge of 
the cargo it became necefesary to fill one of the water ballast tanks, 
The tank was accordingly filled, but owing to an injury received dur- 
ing the voyage water was âdmitted from the tank to the cargo and 
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damage resulted. The filling of the tank was held to be an act donc 
in the management of the ship. 

The other authorities relied on by appellant, upon this branch of 
the case, are the décisions of foreign tribunals which it is unneces- 
sary to examine in détail as they shed little light upon the point in 
controversy, especially in view of the opinions of the suprême court 
which, though based upon differing facts, seem to lead to contrary 
conclusions. Thèse authorities, and many others bearing upon the 
construction of the Harter act, will be found in the comprehensive 
opinion of the court in The Manitoba, supra. 

It must be admitted that the trend of judicial décision in the United 
States has been to construe the Harter act strictly and not to extend 
the carrier's exemption from liability to doubtful and uncertain cases. 
The tendency has been to leave the liability of the ship and the owner 
as it was defined and enforced by the law maritime and by the com- 
mon law unless the act plainly and unequivocally asserts a diflEerent 
liability. It is idle to disguise the fact that the circumstances in the 
case at bar naturally prédispose the court to hold the vessel liable 
unless her exemption be made apparent by the express terms of the 
act. In other words, it is not a case where the act should be strained 
to shield the ship. Where a staunch and strong vessel arrives safely 
at her destination and subsequently sinks at her berth, after being 
made top-heavy by the careless and prématuré removal of cargo, the 
situation compels the conclusion that the lawmakers could not hâve 
intended that the loss should fall upon the innocent cargo owners and 
that there should be a complète exemption from liability on the part 
of those whose négligence caused the loss. Such a resuit would be 
foreign to the intent and purpose of the act. 

It is obvions that "faults or errors in the management of the ves- 
sel" do not include "fault or failure in proper loading, stowage, cus- 
tody, care or delivery of" cargo. If this were otherwise the first and 
third sections would be antagonistic and the vessel which is made 
liable for improper handling of the cargo by the first section is re- 
lieved from liability by the third section. This distinction between 
the vessel and her cargo and between the management of the vessel 
and the management of her cargo is distinctly recognized in the act 
and in the décisions interpreting it. It is true that the word "un- 
loading" is not used in the first section, but as pointed out in the 
opinion below, and in the briefs, it is certainly excluded from the 
meaning of the phrase "management of the ship" and so the obliga- 
tion to discharge the cargo properly remains as it existed prior to 
the passage of the act. Indeed, it would not be an unnatural or 
strained construction to hold that the prohibition against any at- 
tempt to relieve from liability for négligence in proper "loading, 
stowage, custody, care or delivery" of cargo includes négligence in 
unloading as well. 

We are of the opinion that a condition of instability brought about 
by the improper unloading, care and custody of the cargo is not a 
fault in the management of the vessel. This distinction was clearly 
recognized in the Botany Mills Case, supra. In that case by the care- 
less discharge of cargo at Para the vessel was trimmed by the head 
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and the drainage ran into the compartment near .the bow where 
the wool was stowed and injured it. In the case at bar by the careless 
discharge of cargo at New York the vessel became top-heavy and 
lurched violently to port until an open coal port was carried down 
below the water line, sinlçing the ship and injuring ail the merchan- 
dise on board. Other faults may hâve combined to produce this re- 
suit, but the improper loading and care of the cargo was the initial 
cause and produced a condition of afïairs which gave to acts and omis- 
sions, harmless and even laudable in themselves, the appearance of 
grave and culpable errors. Conceding, arguendo, that loading the 
coal in the side bunkers helped to produce the condition of instability 
and that it was donc in "the management of the vessel," it is by no 
means conclusive of appellant's liability. The only déduction to be 
drawn is that this fault, for which the vessel is not liable, contributed 
with other faults, for which she is Hable, to produce the disaster. 

The same conclusion would follow were a similar concession made 
regarding the failure to supply a substitute for the lost port cover. 
Where a disaster is due to a combination of neghgent acts Hability is 
established by the proof of one of thèse acts and the party so charged 
will not be exculpated by showing that other faults for which he is 
not responsible contributed to produce the resuit. Whether this 
exemption from liability for thèse contributing acts be established by 
proof or is the resuit of an express statute is immaterial. It is enough 
that the party charged with négligence has been proved guilty of neg- 
Hgence. 

The act complained of, namely, the hurried and improvident re- 
moval of the cargo, had no relation to the management of the ship, 
as such. It was not undertaken with the intent to benefit, influence 
or change her in the remotest particular. It dealt with the cargo as 
distinguished from the ship. The fact that the unskillful loading by 
a stevedore n^ay affect injùriously the sailing qualities of the ship does 
not make, the loading an act undertaken "in the management of said 
vessel" any more than the loading or unloading of a freight car can 
be regarded as part of the management of a railroad train. This prop- 
osition is well stated in the brief of the libelant Aitken, as follows : 

"The fact that an act primarlly havlng to do with cargo must Incidentally 
affect, the ship, does not brlng it within the class of acts done in the man- 
agement of the ship. If the particular manner of performance adopted is 
not adopted with a view to Its effect on the ship, but does affect the ship 
in a way that causes damage to cargo, the ship is not exempted from liabil- 
ity. * • * The controUing fact is that the effect on the ship is produced 
without intention and by accident. The négligence is in the manner of per- 
forming the act intended, to wlt, the act having to do with cargo. It Is not 
in the management of the ship because no act Intended to affect the wel- 
fare of the ship is belng performed." 

The évidence is overwbelming that after the Germanie was made 
fast she was given in charge of the "shore agents" of the owner and 
they alone assumed direction of the discharging and loading of cargo 
and preparing her for the return voyage. The ofïîcers and crew had 
nothing whatever to do with the employment of stevedores or the 
discharging, loading and coaling of the ship. Ail thèse opérations 
were carried on by the shore department under orders from the dock. 
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They had charge of the unloading and loading of cargo, determined 
the place of stowage and the order in which cargo was taken in. It 
is probably true that the master has the right to interfère to protect 
the ship from the carelessness of the stevedores, but it is an- authority 
seldom exercised. The gênerai agent of the claimant at New York 
testified that he was unable to give an instance where the master has 
interfered with the judgment of the superintendent of the pier. There 
hâve been occasions, however, when the master has protested against 
the action of the superintendent in placing weight in certain parts 
of the ship and, upon appeal to the gênerai agent, the protest has 
been sustained. As to the gênerai proposition there can be no doubt 
that the stevedores had nothing to do with the management of the 
ship and the master and crew had nothing to do with the handling 
of the cargo. If to the négligent unloading of the stevedores can 
be imputed the primai fault, it does not become a fault in the man- 
agement of the ship because the master used his best endeavor to 
remedy it. He did not cause the unstable condition, the damage did 
not resuit from his management; he simply endeavored to prevent 
the threatened disaster. 

The merchandise loaded on the Germanie in New York for the out- 
ward bound voyage stands upon a somewhat différent footing from 
that of the incoming cargo. In no respect, however, are the points of 
divergence favorable to the claimant and it is, therefore, unnecessary 
to discuss them. We are of the opinion that the damage was pro- 
duced by negUgent unloading, that this was not donc in the manage- 
ment of the vessel, and that the vessel is not relieved from liability by 
the third section of the Harter act. 

The decree of the District Court is afhrmed with interest and costs. 

WALLfACE, Circuit Judge (dissenting). For the loss accruing to 
that part of the cargo of the Germanie which she carried from Liver- 
pool, I think the libelants are not entitled to recover. As respects 
this part of the cargo, inasmuch as when its carriage began the Ger- 
manie was in ail respects seaworthy, and properly manned, supplied, 
and equipped, if the loss resulted from "faults or errors in navigation 
or in the management" of the vessel, the vessel and her owners are 
exonerated from hability by the third section of the Harter act. The 
loss was caused by the sinking of the vessel at her dock at the termina- 
tion of her voyage, while her cargo was being unladen, whereby water 
damage accrued to the part which had not been removed. It ap- 
pears that she arrived at her dock Saturday, February iith, at noon, 
with a hst to starboard caused by the ice which had accumulated dur- 
ing her voyage to such an extent that it incrusted ail her forward parts, 
including the bridge, rigging, and spars as high as the foreyard. On 
Monday, in the afternoon, when a large part of her cargo in the lower 
hold and on her orlop and steerage decks had been discharged, she 
suddenly rolled over to port, and in making this roU lost the cover to 
one of her coal ports. Thereupon her master undertook to rectify 
her instability by shifting some of the cargo in the lower hold from 
the port to the starboard side, and within an hour she rolled back 
again to her former starboard list. The discharge of her cargo wa« 
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then resum'ed, and cQal waSftaken on board for her next voyage, with 
tke effect of somewhatj inici'easing her starboard list; but shortly after 
9i a'clock p. m. she i sudcienly rolled over again to port, carrying the 
open port beneath the water Hne. The water flowed in through this 
opening faster than thei pumps could control it, and she sank at her 
dock before outside relieif could be pbtained. 

The District Judge found that the two lurches of the vessel to port 
were attributabïe tounloading the greater part of her cargo in the 
lower hdld,. and on the orlop and steerage decks, when she was top- 
heavy and unstable because of the ice upon and above her upper deck, 
and that the disaster was caused by négligence in thèse respects and in 
omitting to protect the open coal port. In his opinion he reasoned 
thus: 

"Both contributed to the resuit — the flrst, by knocklng off the coal port and 
leavlng a large opening exposed; the second, by carrying the bottom of that 
opening bélow the water Unei Wlthout the second roll, the flrst would hâve 
produced no damage to the cargo. Wlthout the flrst, the second would prob- 
ably hâve carried away the cover, as the flrst dld, and hâve resulted in sub- 
stantlally the same damage." 

After the event it is apparent that it was injudicious, and perhaps 
culpable, to unload the lower parts of the vessel in her top-heavy con- 
dition; buti am not fully satisfied that this was a manifest risk at the 
time, or one which ought to hâve been foreseen, or that the unloading 
would hâve capsized the vessel, if it had not been for the fierce gale, 
which sprung up on Monday afternoon, and, deflecting from the build- 
ing on the pier, bore against the starboard beam of the vessel. The 
assumption of the District Judge that, if the cover of the coal port 
had not been knocked ofif by the first roll, it probably would hâve 
been by the second, is merely conjectural. If it would hâve been 
knocked off by the second roll, the omission to protect it was not a 
contributory fault. For présent purposes, however, I shall assume 
that the disaster was caused by the négligence of those in charge of the 
vessel. 

If the acts of négligence werè faults in the management of the ves- 
sel, it is quite immaterial that they were committed while she was in 
port. It is also immaterial that the unloading of the vessel was com- 
mitted mainly or wholly to stevedores, and the suggestion that the 
master did not exercise any supervision over them, if warranted by 
the évidence, has no legitimate bearing upon the inquiry. The power 
of management resided with the master, and it was his duty to exercise 
it for the safety of the vessel during the time she was being unladen, 
a$ well as while she was at sea, and so long as he continued in com- 
mand. As was said in The Glenochil (1896) Prob. 10: 

"It may be that 'navigation' Is a tenu applicable to somethîng done during 
the voyage, but 'management' is a broader term and applies to everythlng 
done and which should be done for the safety and beneflt of the vessel while 
her cargo is on board." 

It is not fairly open to debate that the omission to protect the coal 
port was a fault in the management ofthe vessel. It was just such 
an omission which this court and the Suprême Court held to be within 
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the exemption of the Harter act in the case of The Silvia, 35 U. S. 
App. 395, 68 Fed. 230, 15 C. C. A. 362; Id., 171 U. S. 462, 19 Sup. 
Ct. 7, 43 L. Ed. 241. This fault, however, was not the proximate 
cause of the disaster. "The proximate cause is the efficient cause, the 
one that necessarily sets the other causes in opération. The causes 
that are merely incidents of a superior or controUing agency are not 
the proximate causes and the reasonable ones, though that may be 
nearer in time to the resuit. It is only when the causes are inde- 
pendent of each other that the nearest is, of course, to be charged with 
the disaster." Insurance Company v. Boon, 95 U. S. 117, 130, 24 L. 
Ed. 395. The real inquiry, therefore, is whether the fault which con- 
sisted in not maintaining the stability of the vessel, or in not correcting 
her instability, was a fault in the management of the vessel. In other 
words, is it mismanagement of a vessel for the master to direct or per- 
mit such a distribution or disposition of the cargo as will endanger the 
vessel? 

It seems to me this question is only capable of being answered in 
one way, and that any act done or omitted which necessarily affects 
the safety of the vessel herself, by those in charge of her management, 
is a fault in the management of the vessel. To read the statute as in- 
tended only to comprehend such acts as are intentionally or deliber- 
ately done or omitted with a view to the management of the vessel 
would be to read into it something which it ddes not contain. 

It is urged, however, that the fault hère was a fault in the manage- 
ment of the cargo; and that is the view which was adopted bythe 
court below and is accepted by the opinion of this court. If this were 
correct in fact or in légal theory, it would neither be controlling nor 
persuasive. There was no fault in the management of the cargo, qua 
cargo, and the assertion is merely juggling with words. But, if it 
was a fault in the management of the cargo, it was also one in the 
management of the vessel, and therefore within the immunity of the 
third section. In the récent case of Rowson v. Atlantic Transport 
Company (1903) L. J. Rep. 72, K. B. D. 87, butter carried in the re- 
frigerator of a vessel was injured upon the voyage by neglect in the 
management of the refrigerating apparatus. The court was of the 
opinion that, the refrigerating apparatus being a part of the vessel, 
the fault was one in the management of the vessel, within the mean- 
ing of the section. In that case there was more obvions fault in the 
management of the butter than there was in the management of the 
cargo in this case ; but, because there was a fault in the management 
of a part of the vessel, it was held to be within the exemption of the 
third section. Hère there was no want of care of the cargo itself. 

The exemption created by the third section is not quaUfied by the 
terms of the first section. The first section of the statute interdicts 
shipowners from protecting themselves by spécial contract with ship- 
pers from losses arising from négligence in "proper loading, stowage, 
custody, care, or proper delivery" of any property committed to their 
charge. This section refers to acts which directly or primarily affect 
the cargo. In a broad sensé any mismanagement of the vessel which 
imperils the cargo is a fault ; and Congress could hardly hâve intended 
by the first section to prohibit shipowners from relieving themselves 
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from liability for faùlts in the custodyor care of cargo, and by the third 
. section to relieve themfrom suchliability. " 

The case of The Glenochil, which has been referred to,,is directly in 
point-upon the gênerai question. In thaf case, after the; arrivai of 
the vessàl at her port of destination, and during the discharge of the 
cargo, : in order to give her stability for the purpose of discharging her 
cargo, the: engineer ran water into the ballast tank, but neglected to 
ascertain the condition of some of the connections, which bad become 
broken in the heavy weather of the voyage, and through . virhich the 
water damaged part of the cargo. The principle of the décision wàs 
that the fauït was not in à matter afïecting the cargo, but one in the 
management of the vessel "in doing sômething necessary for the safety 
of the ship herself." In that case what was done was done affirm- 
atively in connection with the managenient of the vessel. In the prés- 
ent case the act was one of omission instead of commission. 

The case of Knott v. Botany Mills, 179 U. S. 69, 21 Sup. Ct. 30, 
45 L. Ed. 90, is distinguiishable from. the présent case. The fault there 
consisted in stowing wet sugar in such juxtaposition to certain baies 
of wool that, when a certain other part of the cargo was discharged, 
the drainage from the sugar injured the wool. No injury would hâve 
resùlted from the original stowage oî the wool near the wet sugar, if 
the dischafge of the cargo had not altered the trim of the ship. But 
the stowage was imp'rOpBr in view of what was subsequently done, 
and what should hâve been anticipatéd as likely to be done. The 
stowage was the original and proximate cause of the loss, although 
that cause became opeirative through a différent cause. The court 
said : 

"The wool should not hâve been stowed forwarfl of the wet sugar, uniess 
care waS taken in the other loading, and In ail subséquent changes In the 
loading, to see that the ship should not get down by the head." 

I think that, in cônstruing" the Harter act, the judghient of the court 
has' been unduly influenced by the supposed hardship of the case. It 
is suggested in the prevailing opinion that Congress could not hâve 
intended that losses should fall upon "innocent" cargo holders under 
circumstances of such culpàble négligence as this case is assumed to 
disclose. In énacting the statute Congress had undèr considération 
the interests of innocent ship owners, as \vell as the interests of cargo 
ownérs and the underwriterswho insure the vast majority of cargoes 
carried by sea for compensation which they deem adéquate for the 
risks. The language of thè statute implies the intention of Congress, 
on the one hand, to exact>the highest diligence on the part of ship 
owners to provide vessels in ail respects seaworthy and properly 
equipped, supplied, and manned, and, on the other hand, when they 
h:ave exercised it to relieve them from the conséquences of the faults 
of those over whoni, as their business is usually conducted, they hâve 
no immédiate control, and to whom they must commit the. navigation 
and management of their vessels. The statute does not discriminate 
betweefa'gross faults and trivial faults, and when a loss has 'been caused 
by: a fault of navigation or management of the vessel, and the ship 
!owner has fully performed his obligation, it is the meaning of the stat- 
ute that he shall not be liable. .•,>■■ 
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For the loss accruing to that part of the cargo which was not car- 
ried by the Germanie from Liverpool, but was put on board at New 
York late on Monday afternoon and shortly before she sank, I think 
the libelants are entitled to recover. When it was taken on board the 
vessel was not in a seaworthy condition. Crippled with ice, unstable, 
and with an exposed port hole, she was not in a condition to carry 
cargo safely. 

I am therefore of the opinion that the decree of the court below 
should not be afïirmed, but should be modified. 



SEBECK V. PliATTDEUTSCHB VOLKSFEST VEKEIN, 

(Circuit Court of Appeals, Second Circuit. July 1, 1903.) 

No. 129. 

1. Nkgligencb— Amusement Grounds— Fireworks— Carb Required. 

Défendant was the owner of a park, at which It held publie amuse- 
ments, for admission to which it charged a fee. Plaintifï attended a 
festival held at the park, at which défendant gave an exhibition of fire- 
works, which were manufacturée and furnished by a sklUed manu- 
facturer, who had previously furnished the same to défendant. Plain- 
tifiC was injured by fragments of a.mortar, which burst by the prématuré 
explosion of a bomb, alleged to hâve resulted from négligence in its 
construction. Eeld, that an instruction that it was incumbent on dé- 
fendant to use the care and prudence which would hâve been exercised 
by an ordinarily prudent and Intelligent man to protect plaintlff from 
unnecessary rlsks, and that If défendant, by its amusement committee. 
who were not experts, exercised due care to employ a compétent and 
skillful person to manufacture, produce, and discharge the fireworks, 
and exercised proper précautions to protect speetators by keeping them 
at a reasonable distance from the place of discharge, it was not guilty 
of négligence, was proper. 

a. Same— Inspection. 

Where plaintltt was injured by the prématuré explosion of a bomb, 
discharged as a part of certain fireworks on an amusement fleld, which 
he attended as a spectator, and the évidence tended to show that the 
accident may bave resulted from the improper charging and timing of 
the bomb, but such defect, if it existed, was not apparent or discovei-- 
able on inspection, a failure on the part of the owners of the amusement 
field to ascertain such defect was not négligence. 

8. Samb. 

Where plaintiff, a spectator at a park where certain fireworks were 
discharged, was injured by the prématuré bursting of a bomb, and it 
appeared that défendant exercised proper précautions for the protection 
of the speetators by keeping them a reasonable distance from the place 
of danger, the fact that one witness testified that the place where the 
fireworks were discharged was so narrow that it was not a safe one 
to set off bombs of the character used did not require a charge that, 
If the jury found that the place was so small as to render it a dangerous 
one, they must find for plaintlff; the court having charged that it was 
a question of fact for the jury whether the place in which they were 
set off, in view of the précautions which were taken to keep the audience 
a proper distance away, was reasonably safe. 

fl. Négligence causing Injury to persons at public entertainment or ex- 
hibition, see note to Texas State Falr v. Brittain, 56 G. 0. A. 502. 
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4. Saitb— Reuarks bt Court. 

Error, it any, In the court's stating to plalBtUFs connsel during tte 
trial ttiat he was Injecting a false issue Into the case, was cured by a 
Statement in the court's charge that perhaps he ought not to hâve made 
such tensark, and then fully stating the Issues as claimed by both parties. 

6. Samb— Weight op Evidence— OpiNiofî ov Court. 

In an action for injuries to a spectator at an amusement park by the 
bursting of a bomb, discharged as part of certain fireworks, an instruc- 
tion that, if defendant's committee employed a couple of Italians about 
■whom they knew nothing to produce and discharge the fireworks, they 
did not exercise the prudence which an intelligent man would hâve exer- 
cised, and then stating, "For myself I do not believe for a minute that 
they did any such thing, but that is a question of fact for you to déter- 
mine, and not me," was not error. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon a writ of error to review a judgment 
rendered in favor of défendant by the United States Circuit Court for 
the Southern District of New York on a verdict of the jury in an 
action brought by plaintifï for damages caused by the explosion of a 
bomb at an exhibition of fireworks given on defendant's grounds. 

Clarencé P. Moser, iot plaintifï in error. 
R. F. Rohe, for défendant in error. 

Before tACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Tudge. The défendant is the owner of cer- 
tain grottnds, known as Schuetzen Park," in North Bergen, N. J., 
at which it holds festivals and other public entertainments, for ad- 
mission to which it charges a fee. On the night of August 21, 1898, 
it held its annual festival, at which, among other things, was given 
an exhibition of fireworks. The plaintifï attended said exhibition and 
paid an admission fee of 25 cents. An exploding bomb burst the 
mortar in which it had been placed, ^.nd some fragments of the mortar 
struck and injured the plaintifï. He broûght suit in the circuit court 
of New Jersey to recover for said injuries, but was nonsuited therein, 
and said nonsuit was afïirmed by the Court of Appeals in said state. 
46 Atl. 631. Said court in its opinion reviewed the facts attending 
said accident, and held, inter alia, as follôws : 

'T?he défendant havlng Invited the public to its park, it was chargeable 
with the duty Of uslng repsonable care, to see that the premises were kept 
in a safe condition for the use of its guests; and if the exhibition, although 
given by an independent contracter, was of a character to jeopardize the 
safety of those who were présent on the defendant's invitation, the duty 
was cast upon the latter of taking due précautions to guard agalnst injury. 
We, however, hâve been able to.flnd nothing in the évidence which will Jus- 
tify the conclusion that the Injuries of the plaintifif resulted from the failure 
of the défendant to properly perform any. duty which it owed to him for 
his protection. * • • That the prématuré explosion of the bomb in ques- 
tion resulted either from carelessness in its construction or in setting it off 
can fairly be presumed from the testlmony; but for such carelessness the 
défendant is not responsible. Its duty in that regard was limited to the 
use of reasonable care in selecting, as the person with whom to make its 
contract, one who, Is sklUed In the manufactiiring of fireworks and conduct- 
ing exhibitions thereof; and the évidence clearly shows that It fully dis- 
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chargea thts duty in the sélection of Gerhardt. Assuming that the accident 
resulted from such carelessness as bas been recited, the blâme for It attaches, 
not to the défendant, but to Gerhardt." 

Thereafter, the plaintiff brought this suit. It appeared from the 
évidence herein that défendant designated the place where the fire- 
works were to be discharged, and that it was the place which had been 
used for similar purposes for nearly 20 years, and that a committee 
of members of the association and a sufficient force of policemen were 
engaged in keeping the spectators at a distance of from 100 feet to 
150 feet from the fàreworks. The fireworks were furnished by one 
Gerhardt, a person skilled in their manufacture and who had pre- 
viously furnished same to défendant, and they were manufacturée by 
his employés under a contract with the défendant by which the pro- 
viding of the fireworks and the conducting of the exhibition were left 
in his hands. The accident resulted from the prématuré explosion of 
the bomb while inside the mortar. 

It was not definitely shown what caused the explosion. It ap- 
pears from the opinion of the New Jersey court that the évidence 
herein does not dififer materially from that introduced on the former 
trial, except as hereinafter stated. Gerhardt, the fireworks manu- 
facturer, had testified on the former trial that the galvanized iron 
mortars furnished by him were made under his orders and were of the 
same construction as was used generally by other fireworks manu- 
facturers. He died after said trial and before this action was brought, 
and his son was produced by plaintifï to prove that the mortars and 
bombs were improperly constructed, and that the accident resulted 
from such faulty construction. He testified that one charge of pow- 
der was put into the lower compartment of the shell and another intc 
the bomb itself at the upper end of the shell, said charges being con- 
nected by a fuse; that the lower charge was arranged to first throw 
the shell out of the mortar, and thereafter to ignite the fuse .leading 
into the inside of the bomb. He explained the opération of the fuse 
as foUows : 

"If this fuse Is not properly chargea, If it is charged loosely, the flash 
from the charge that should drive out the contents of the mortar ligbts this 
charge, and it immediately flashes right inside the mortar, and then it ex- 
plodes. If the bomb that burst on that night had been properly charged 
and properly timed, it could not hâve burst inside of the mortar. I saw the 
Italians make up thèse bombs. I learned how to make sbells from them. 
The explosive in thèse shells was made out of black needle antimony. No 
American manufacturer would use that, because it is very dangerous." 

On cross-examination he testified as follows: 

"Q. You said that those bombs were improperly charged, didn't you? A. 
I didn't say they were improperly charged. I say there might bave been 
one that was Improperly connected. Q. There might hâve been? A. Yes; 
it often happons there is a mistake. Q. Do you believe that your father 
would employ men who did not understand their business? A. I don't think 
my father would employ men who did not understand their business. No, 
eir; but accidents are liable to happen." 

He further testified that the mortars usually used in the trade in 
sending up thèse bombs are either steel or brass, and that when he 
used such mortars he buried or banked them, and that he did not use 
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sheeHron mortars, sucb as those furnished by his father, because they 
were "dangerous" and becàuse "they will not throw the shells off." 
The court charged the jury genefally that : 

"Under those clrcumstancès it was Incumbent upon the défendant to use 
the care and prudence wiiich , would hâve been exercised by an ordinarily 
prudent and Intelligent man to protect hlm, and to protect the others who 
were there, from unnecessary risks." 

And further charged as follows : 

"The defendant's amusement committee dtd not warrant the safety of 
spectators who were there. Everybody who wfint there went there with full 
knowledge that, where flreworks are to be exploded, there Is always some 
rlsk. The amusement committee were not experts, and did notclaim to be. 
So I instruct you that If you flnd that this défendant, by Its amusement 
committee, exercised due care to employ a compétent and skillful person 
to manufacture, produce, and discharge the flreworks upon this occasion, 
and in addition to that exercised proper précautions for the protection of the 
spectators by. keeping them a reasonable distance from the place of dis- 
charge, if you flnd the défendant observed its dutles in this respect, it was 
not guUty of négligence." ! ' 

To this charge the plaintifï has excepted, and bas further excepted 
to the refusai of the court to charge, as requested by the plaintifï, as 
follows: 

"The défendant, by Inviting the plalntifif and others to come upon its 
grounds and receiving pay theref or, assumed the duty of using reasonable 
care to protect them against Injury." 

But plaintifï's contention is that défendant owed to plaintifï "a 
higher duty than that implied by the term 'ordinary care,' " and that 
it was defendant's duty "to protect plaintifï from harm," and that, 
therefore, although défendant had employed a compétent and skillful 
person to manufacture and conduct said exhibition, défendant was 
also bound to oversee and control the construction and opération 
of each pièce of iireworks furnished for said exhibition. Although 
the court had, in eflfect, charged as thus requested, the ground of 
plaintifï's exception appears to be that the subséquent limitations 
therein had the efifect to relieve the défendant from an alleged légal 
obligation to see that steel or brass mortars were used, or that the 
mortars were buried or banked, and that there was no négligence in 
the making or setting oflf of the fireworks. 

An examination of the cases cited by plaintifï shows that they do 
not sustain his contentions. In Thompson v. Lowell, Lawrence & 
Haverhill Street Railway Company, 170 Mass. 577, 49 N. E. 913, 
40 L. R. A. 345, 64 Am. St. Rep. 323, défendant advertised perform- 
ances at, and hired a manager of, a pîeasure resort on its line. The 
manager hired an arrflless performer to shoot at a target, and pro- 
vided the target butt, which consisted of spruce plank with steel 
back. Plaintiff claimed that he was injured by a small fragment of 
bullet flying ofï from the impact when the bullet hit the butt. The 
court charged the jury that the défendant "was not responsible, un- 
less the exhibition was in its nature such that it would necessarily 
or probably cause injury * * * unléss guarded against, and the 
défendant failed to exercise due carie to prevent harm." The jury 
having found for the plaintifï, défendant excepted tp the above charge. 
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and claimed there was no évidence of its négligence to go to the 
jury. The Suprême Court held that thé instruction given was right, 
and that défendant was bound to use due care, and said as follows : 

"LiVnd the jury might corne to the conclusion that In the gênerai arrange- 
ments for an exhibition of this nature the butt should be so placed that 
fragments which might fly from the impact of the buUets could not reach 
the spectators, and that due care was not taken In the arrangement of 
the stage with référence to possible accidents of this kind, and that the 
défendant itself failed In its duty in this respect. We cannot say that this 
was so much a matter of transitory détail that the manager alone was re- 
sponsible for an omission to pay propcr attention to securing the safety of 
spectators from such a rlsk. The case, theref ore, was rlghtly submitted to 
the jury." 

In Barrett v. Lake Ontario Beach Improvement Company, 174 N. 
Y. 310, 66 N. E. 968, the défendant had constructed and maintained 
for years a toboggan slide connected with its bathing establishment, 
and had leased it to a third party for the season, reserving the right 
of entry to care for and préserve the structure. There was évi- 
dence that the toboggan slide as constructed by défendant was un- 
safe for the spécifie use intended by défendant, and for which it let 
it to the third party, and the sole question presented was that of "the 
omission or the neglect of a duty in preparing a structure to be put 
to a particular pubHc use to make it reasonably fit or safe for that use." 
The Court of Appeals held that the court below properly left to the 
jury the question "whether the platform structure had been construct- 
ed with the due care which, in the judgment of prudent men, in view 
of the purpose, should hâve been exercised by the défendant." 

Thèse cases merely discuss and apply the exceptions to the gên- 
erai rule that an owner of property is not liable for damages occa- 
sioned by its unsafe condition while leased to and occupied by a ten- 
ant, and hold that the question of the exercise of due care in such 
excepted cases in construction and arrangement should be submitted 
to the jury. The principle upon which the liability of an owner of 
property rests, in the case of damages occasioned by its unsafe con- 
dition while leased to and occupied by a tenant, is the lessor's neglect 
or wrong. Thus in Barrett v. Lake Ontario Beach Improvement 
Company, supra, the court says : 

"If the premises are rented for a public use, for which he knows that they 
are unfit and dangerous, he is guilty of négligence, and may become respon- 
sible to persons sufEering Injury while rightfuUy uslng them. SuCh Instances 
would be where he lets a warehouse so imperfectly constructed that the 
floors will not support the weight necessarily upon them, or where he lets 
a building for public amusements or exhibitions, or other public purposes, 
and its construction Is so unsafe structurally as to be the cause of injury 
to any one. Francis v. Cockrell, L. K. 5 Q. B. 184, 501; Fox v. Bufflalo 
Park, 21 App. Div. 321, 47 N. Y. Supp. 788, afflrmed 163 N. Y. 559, 57 N. E. 
1109; Edwards v. N. Y. C. & H. R. R. Co., 98 N. Y. 245, 50 Am. Rep. 659." 

The same rule was applied in Thornton v. Maine State Agricul- 
tural Society (Me.) 53 Âtl. 979. There the défendant was giving a 
fair and had let certain spacé for a shooting gallery. Plaintifï's in- 
testate was killed by a bùllet so unskillfully fired that it failed to hit 
the target, but passed outside a shield placed behind it. As to this 
shield the court said as follows : 
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"Wm m «Weld B feet by 8% feet, tbe top. of whieh was only a Uttle mora 
than 6 feêt from the groun(î,,a.si|fflclent protection against such shooting as 
shioùld bave be«ii anticipate!J^?\rWe think a jury miglit ireasonably concludé 
It wàs not; and a jury aiatf might reasonably bave conèlllded that tbe dé- 
fendant waa careless in placing a sbooting gallery in such a place as tbis 
one was In." 

It is true that the court in its discussion of the facts suggests that 
the jury might hâve believed that the défendant was liable for having 
failed lo prdvide against thé continuance of th'e use of unsuitable 
rifîes arid^^nimunition wliich it had inspècted. But thçse suggestions 
are obiterj and the court concludes sàid discussion as follows: 

"Upon the whole, we think the verdict is sustainable withfn the ruies of 
law whlch Imposed upon the défendant the duty of uslng reasonable care 
to fumlsh tbe plaintiff's intestate safe exhibition grounds to visit and safe 
approaches tbereto." 

So thât what was really decidëd in said case was that the jury were 
justified in finding that the défendant failed to use ordinary care in the 
sélection of such a location for a shooting gallery, and in permitting 
a shield to be used when it was patent that such shield would furnish 
insufficient protection. , 

In the case at bar we think the court fairly stated the law as to 
the obligations of the defen4ant, in view of the évidence. The incon- 
clusive testimony of the single witness as to improper construction 
fails to istate any fact from which négligence or wrong could be im- 
puted to défendant. It only serves to show that the proximate cause 
of the accident may hâve been the improper ch^rging and timing of 
the bomb, which caused it to burst inside the mortar. But, if such 
defect existpd, it was not one which was apparent or di'scoverable 
upon inspection. Therefore, even if défendant should be charged with 
the duty of inspecting and examining the fireworks, such inspection 
would not hâve disclosed such defect in manufacture. Ail, the cases 
cited hold that the défendant is only liable in case of négligence or fail- 
ure to use reasonable care in regard to such matters as are known 
or should reasonably be known. Furthermore, defendan,t's ofificers 
were not experts. They co^ld not be expected to know whether mor- 
tars should be constructed of steel, iron, or brass, or whether it was 
necessary to bury or bank the mortars in order to guard against 
danger of accident from defective construction of the bomb. The 
court, therefore, left to thé jury the question of whether défendant 
exercised ordinary care in the sélection of a compétent and skillfui 
person to manufacture and discharge said iireworks. The portion 
of the charge of the court excepted to was merely an application of 
its gênerai charge that theî défendant assumed the duty of using 
reasonable care to protect the plaintifï against injury, to the facts ma- 
terial to the case. 

Plaintifï further excepted ;to, the refusai of the court to charge a» 
îbllows: ^ 

"If tbe jury flnds that the pJace where the fireworks were set ofC was so 
small as to rendér it a dàngerous one, they must flnd for the plaintiff." 

The; only testimony to support this rèquest vi'as that 6f Gerhardt's 
son, to the elïect that the place was so nârrow that it was' not a 'safe 
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one to set off bombs of the character used that night. But ît was 
immaterial what was the width of said place, provided, as the court 
charged the jury, the défendant "exercised proper précautions for the 
protection of the spectators by keeping them a reasonable distance 
from the place of discharge." Furthermore, when the attention of 
the court was called to said exception, the court further charged as 
f oUows : 

"You -wlll recall the testimony of the plaîntlfl that where the bomb was 
dlscharged was about 100 feet from whère the plaintiff stood, and that there 
was an open space, according to the testimony of one of the Gerhardts, about 
150 or 175 feet across, and, according to the testimony of some of the other 
wltnesses, about SCO feet across. I leave the question with you as a ques- 
tion of fact whether the place In which they were set off, In view of the 
précautions which were taken to keep the audience a proper distance away, 
was reasonably safe." 

No exception was taken to this charge. 

The exceptions to the exclusion of the questions, on rebuttal, as to 
whether Gerhardt's employés were doing work on and furnishing the 
lireworks for Gerhardt or on their own responsibility, were not well 
taken, because the questions called for a conclusion of law. More- 
over, they were not proper on rebuttal. 

The plaintifï further excepted to the foUowing remark addressed 
by the court to plaintifif's counsel during the trial : 

"I do not doubt yonr good falth In the least, but It strlkes me you are set- 
ting up a false issue In the case. There is enough in the case wlthout In- 
jecting into It a false Issue. It Is perfectly apparent, from the young man's 
testimony, what the transaction really was." 

In its charge the court, referring to the remark excepted to, said as 
follows : 

"What are the facts? I made a remark during the examlnatlon of a wit- 
ness, which perhaps I ought not to hâve made, that It seemed to me that the 
plaintiff was injecting a false issue Into this case." 

The court then fully stated the claims of plaintifï and défendant. We 
think that, in thèse circumstances, if there was originally any error 
prejudicial to plaintifï, it was corrected by said référence thereto and 
statement of said claims. 

Plaintifï also excepted to the following expression of opinion in the 
charge of the court, referring to plaintifif's claim that défendant em- 
ployed irresponsible and unskillful persons to discharge said fire- 
works. The portion of said charge in which such expression was used 
was as follows: 

"I leave It to you to say whether the défendant employed a responsible 
and skillful person, or whether it employed an irresponsible and unskillful 
person. If the committee employed a couple of Itallans about whom they 
kuew nothlng, they dld not exercise the prudence which an intelligent man 
should hâve exercised. . For myself, I do not belleve for a moment that they 
did any such thjng; but that is a question of fact for you to détermine, and 
not for me." 

In the fédéral courts an expression of opinion upon the facts is 

within the discrétion of the judge. Baltimore & Potomac Railway 

Company v.Fifth Baptist Church, 137 U. S. 568, 574, 11 Sup. Ct. 

185, 34 L. Ed. 784. "And it is so well settled, by a long séries of de- 

124 F.— 2 
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cisioiîS of this court, that the judge presidîng at a tria,!, civfl or crim- 
inalj in; lany^ Court of the United StatèS,;is authorized, whenever he 
thinks' it will assist the jury in arri;?îng ât a just conclusion, to ex- 
press to them his opinion upon the' questions of fact which he sub- 
mits to their dtetermination, that it is ohly necessary to refer to two 
or three l'ecent cases in which the judge'ë opinion on matters of fact 
was quite as plainly and strongly expressed to the jury as in the case 
at bar. V^çksl;:^urg, etc, Railroad :v. Putnarp, ii8 IJ. S. 545, 7 Stip. 
Ct. I, 30 Iv. Edi 257; United States v. Philadelphia & Reading Rail- 
road, 123 U. S. 113, 8 Sup. Ct. 77^ '31'L. Ed. 138; Lovejoy v. United 
States, 128 U..S.,.i7i, 9 Sup. Ct. 57, 32 X. Ed. 389." Simmons v. 
United States, 142 U. S. 148, 155, 12 Stip. Ct. 171, 35 L. Ed. 968. 
The judgnient is affirmed, with costs. ' 



BOABD OF OOTJNCILMEN OF C3ITY OF FEANKFOKT et al. y. DBPOSIT 
BANK OF FRANKFORT et al. 

(Circuit Court of Appeals, Sixth Circuit August 1, 1903.) 

: No. 1,172. .' 

1. Appk AL— JcRisDio*rioN—CiEcnlT Court opAppbals. 

An order of the Circuit Court, ruade on an application for leave to flle 

• a bill of revIew; for the purpose of setting aside a decree In favor of a 
bank, whjch quashed the service of notice of the application on the 
ground that the bank had become . defunct as a corporation, but which 
also denied leave to file the, blU on the merits, although for the same 
réasoUj dld'not relate tchoU^tô' matters of jUrisdldtlon, ând an appeal 
therefrom lies to the Circuit Court of Appeals. 

2, ; Same— Mattbus Bbviewablb. . 

Where^after an application for leave to flle a bill of rfevlew had been 
denied, the court considered and denied on the merits a second applica- 
tion to flle an amended bill which was tendered, such action was In 

• efCect an Opening of thé first order, and an appeal froni the later order 
. brings up the èntlre question of the right to flle the bill on the merits. 

8. CORPOEATIONS— BPï'ïiCT OF RBPBAL DP CHARTER— RlâHTS PRESERVED BT 

Kentdcky Statdtbs. 

Ky. SX- 1894, 1,1987, relating to 1 the çhartering of corporations by the 
Législature, and which proviàes that, "whllst privilèges and franchises 
so granted may be ch'anged or repealed, noi amendnlent shall impair 
'Other rights previously vestèd," is 'brdad KUd gëlleral In Its làUguage, and 
préserves agalnst impairnient the vested- rights of ail, persohs, whether 
of the corporation and its members or of other persons agalnst it; and a 
corporation whose charter has been repealed stlll exists for the purpose 
of being sued on obligatloUs previôu's'ry tncUrred, or of belng brought into 
court by notice In proceediUgs previousïy InstitUted. 

4 Bill of Revijjw— Applicàtioît' von Leave to Filb— Revibw on Appeal. 
Leave glven by the Suprëïne Coupt, aftçr its aflamance of a decree of 
the Circuit Court, Jo apply to the lattér court for ■leavç.tpfllp a bill of 
' review, mèrely llftS the bar of lîs own decreé, and leaveë'the application 
to be determined by the Circuit Court on its merits, subject to the right 
of either party to hâve its décision reylewed ; on appeal by the court 
having Jurisdiction. ,- , 

f 1. Ordérs, decrees and Judgmenfs revlëwable In Circuit Court of Appeals, 
see note to Salmon v. Mills, 13 Q^Cl A. 374. 
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5. Same— Grounds in Fedekaii Court— Oveebuling of Former Décisions bt 
Btate Courts. 

A decree of the Circuit Court of the United States, based on an estoppel 
created by a judgment of a state court between the parties, and which 
bas been afBrmed by the Suprême Court, will not be reversed on a bill 
of review because the judgment creating the estoppel is subsequently 
reversed by the highest court of the state on appeal, where, when ren- 
dered, it was in accordance with the law of the state as declared by sueh 
court, which af terwards overruled its former décisions. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Kentucky. 

For opinion below, see 120 Fed. 165. 

W. H. & Ira Julian, for appellants. 
Frank Chinn, for appellees. 

Before SEVERENS and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is an appeal, prosecuted in be- 
half of the city of Frankfort and the state board of valuation and 
assessraent of Kentucky, from an order made by the Circuit Court of 
the United States for the Eastern District of that state (120 Fed. 165), 
refusing leave to file a bill of review proposed by the appellants for the 
purpose of reconsidering a decree made by the said Circuit Court on 
June 25, 1898, whereby the appellants were enjoined from proceeding 
under a law passed by the Législature of Kentucky November 11, 
1892 (Laws 1892, p. 277, c. 103), to value and levy a tax upon the 
franchise of the above-named appellee, the Deposit Bank of Frankfort, 
for the year's 1895-98, and subséquent years, until the expiration of 
its charter, which decree was rested upon the ground that the above- 
mentioned law was an impairment of a contract between the state and 
the bank, which stipulated for a différent and lesser rate of taxation 
than that contemplated by the law complained of. That decree was 
affirmed by the Suprême Court of the United States on May 15, 1899. 
In January, 1902, the défendants in that suit, the présent appellants, 
moved the Suprême Court for leave to file a bill of review, upon a péti- 
tion setting forth that the said decree against them was founded solely 
upon an estoppel arising from a former judgment of the Fayette Cir- 
cuit court, one of the state courts of Kentucky having gênerai juris- 
diction, in a suit between the same parties brought against the bank 
to recover the taxes of a former year, in which it was determined that 
the said law of November 11, 1892, was void for the reason above 
stated, and that the taxes for which the suit was brought were not 
recoverable ; and it was further stated in said pétition that after the 
final détermination of the cause, which had been pending in the United 
States Circuit Court and Suprême Court, the défendants in the cause 
in the state circuit court removed it by appeal to the Court of Appeals 
of the state of Kentucky, wherein the decree of the lower court was 
reversed upon the ground that the lower court erroneously held the 
said law of 1892 invalid, and the cause was remanded, and that there- 
upon such proceedings were had in the lower court that the plaintiffs 
recovered judgment. It does not appear that the bill of review which 
the petitioners proposed to file was exhibited to the Suprême Court, 
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and we infer that none such was there shown. Notice oî the motion 
was served upon Frçnk Chinn, as the attorney, and upon Buford 
Hendrick, as président, of the bank. They appeared and moved to 
quash the return of service of the notice tipon affidavits made by them 
that the charter of the bank was repealed by an act of the Législature 
of the State passed March 22, igoo (Laws 1900, p. 88, c. 28), whereby, 
as they insisted, the bank ceased to éxist, and that ail relationship be- 
tween them and the bank was completely ended, so that service upon 
them was nugatory. Under a stipulation that there should resuit no 
waiver of their motion, they filed a response in which they set forth 
the act repealing the claarter of the bank and other matters not now 
necessary to be repeated. The Suprême Court thereupon made the 
following order : 

"On considération of the motion for leave to file a bill of review lierein, 
and of the arguments of counsel thereupon had, as well in support of as 
against the same, it is now hère ordered by the court that permission be. 
and the same Is hereby, granted the appellants to apply to the Circuit Court 
of the United States for the Bastern District of Kentuclîy for leave to flle 
such bill as counsel may be advised." 

This ôrder having been certified to the Circuit Court, the petitioners 
applied to that court for leave to file their bill of review, in which they 
recited the proceedings in the original suit, the reversai by the Ken- 
tucky Court of Appeals of the judgment of the Fayette circuit court 
which, as they allège, was held by the United States Circuit Court to 
constitute an estoppel against the contention of the défendants in said 
former suit ; and they thereupon prayed that, upon considération of 
the removal of said estoppel by the judgment of the Kentucky Court 
of Appeals, the court would review and vacate its former judgment and 
enter a decrCe in favor of the défendants. Service of notice was made 
as before on the persons supposed to represent the bank as its prési- 
dent and attorney. They appeared and made the same objection to 
the service of notice, and made the same représentation in regard to 
the repeal of the bank's charter by the Législature on March 22, 1900. 
The Circuit Court, having filed an opinion stating its reasons, sus- 
tained the objection to the service of notice, quashed the return of 
.service, and overruled the motion for leave to file the bill of review. 
Thereupon the petitioners filed an amended bill of review and renewed 
their motion for leave. The amendment made by the new bill con- 
sisted of allégations of certain matters of fact designed to show that 
the bank was not extinguished by the act of March 22, 1900, but that 
it was reorganîzed on Aprir28, 1900, under a law passed in 1856, and 
had since côntinued its opérations at its former place of business. The 
petitioners filed' affidavits tending to show that the new bank was not 
a reorganization of the old, but was a new, corporation, and they 
renewed their motion and their objection to allowing the bill to be 
filed. WhereUpôn the court entered an order which, after reciting the 
tender of the àménded bill, the motion to quash service of notice, and 
Ihe objectioii to allowing the bill to be filed, côntinued as follows: 

"And said- oflfer tô flle said amended bill of review being heard, upon said 
amended bill and the exhibits referred to thereln, ànd upon the, said affidavits. 
objections, ànd motions to quash, and the court being sufBciently advised, 
delivered an opinion herein, and it is ordered that said motion to quash and 
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oTjjections to the flling of said amended bill of revlew be sustainod, and the 
said offer to file an amended bill of review be refused. And it is further ad- 
judged that the said respondents recover of the petitioners their costs herein 
expended." 

The petitioners, having assigned errors, first, in the order quashing 
the service of notice, and, second, in refusing to allow the amended bill 
to be filed, appealed to thls court. The appellees moved to dismiss 
the appeal upon the ground that the order appealed from was one 
which involved the jurisdiction of the Circuit Court and should hâve 
been taken to the Suprême Court. This motion was, by order, re- 
served until the hearing, and raust now first be disposed of. As will 
hâve been seen, the order complained of not only quashed the service 
of notice, but also finally denied permission to file the bill. It is true 
it may be said that a similar reason to that on which the motion to 
quash was granted was relied on as an objection to the filing of the bill, 
namely, that the bank was a defunct corporation, which had neither 
capacity to hâve représentatives nor to be pursued in a légal proceed- 
ing. But the order extended beyond the mère quashing of the service ; 
and, in the face of the issue as to whether the bank still existed, it 
finally denied the application and ordered costs against the petition- 
ers. We think that, in this condition of the case, there being a ques- 
tion of jurisdiction and also one of the merits, it was compétent to 
bring the case to this court, if the petitioners were so advised. 

It is objected that, as this appeal purports to be taken from the order 
made on the tender of the amended bill, and not from that made on 
the bill first tendered, the appeal is nugatory; that the order first 
made was the essential judgment, and that the matter of leave became 
res judicata, so that the second order did not disturb it. But it is évi- 
dent that it was not so dealt with in the court below. The court treat- 
ed the second application as a continuance of the first, and did not at ail 
consider the first order as forcclosing the inquiry. What the court 
did was in effect to open the first order and hear the original applica- 
tion upon the amended bill. This objection to the appeal, as one 
taken from the order finally made, is not tenable. 

The court below, upon a survey of the Kentucky statutes bearing 
upon the subject, reached the conclusion that by the act of March 22, 
igoo, the bank's charter was immediately repealed, and the corporation 
completely extinguished, and that there was no statute of Kentucky 
which continued its existence for the purpose of enforcing its liabilities 
previously incurred. Section i of the act of March 22, 1900, with the 
preamble, reads as follows : 

"Wliereas, by virtue of a récent décision of the Suprême Court of the 
United States, ail banks of this state, both state and national, are now re- 
quired to pay state and local taxes in Kentucky, except the Bank of Ken- 
tucky, the Farmers' Bank of Kentucky, and the Deposit Bank of Frankfort, 
which three last-named banks, by virtue of said décision, are now claiming 
exemption from ail state and local taxes, except as provided in the Hewitt 
law, during their corporate existence; therefore be it enacted by the General 
Assembly of the commonwealth of Kentucky: 

"Section 1. That an act, entltled 'An act to establish the Bank of Ken- 
tucky,' approved February sixteenth, eighteen hundred and thirty-four, and 
ail amendments and extensions thereof, also an act, entltled 'An act to in- 
corporate the Farmers' Bank of Kentucky,' approved February sixteenth, 
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elghteen hundred and flfty, and ail amendments and extensions thereof, also 
an act, entitled 'An act to Incorpora te the Deposlt Bank of Frankf ort,' ap- 
proved Mareh-third, eighteen hundred and slxty-three, and ail amendments 
and extensions thereof, be, and the same are hereby repealed: provlded, that 
If sald banks, or either of them, on or before May first, nineteen hundred, 
file In Secretary of Stâte's office their or its written consent to pay taxes 
under state and local levies of nineteen himdred and subséquent years, as 
provlded in the Constitution and revenue statutes of this state, the bank or 
banks thus agreeing shall be excepted from the opération of this act." Laws 
1900, p. 88, c. 28. 

The bank did not file its consent, but organized under the act of 
1856, as bpfore stated. Counsel are at variance as to whether this act 
was intended to destroy the corporation immediately or to allow it to 
live until the ist day of May, ^yhereupon, if it had not complied with 
the condition, it should then cease to exist. We do not think it nec- 
essary to pass upon this question, nor upon the question whether there 
was a reorganization of the bank. The learned judge in the court 
below, in his examination of the statutes of Kentucky to find whether 
the existeiice of the bank was continued for the enforcement of its 
liabilities, referred, fîrst, to section 2 of the act of February 14, 1856, 
which reads. as follows : 

"That where any corporation shall expire or be dissolved, or its corporate 
rights and privilèges shall cease by reason of a repeal of its charter or 
othei-wlse, and no différent provision is made by law, ail its works and prop- 
erty and ail debts payable to It, ' shall be subject to the payment of debts 
owing byi it, and then to distribution among the members aecording to their 
respective Interests; and sueh corporation may sue and be sued as before, 
for the purpose of settlement and distribution as aforesaid." 1 Laws 1855-56, 
p. 15, c. 148. 

And he said : 

"It is conceded that if section 2 of this act is still the law, then the de- 
fendant bank's existence has been preserved thereby for the purposes of the 
bill of revlew sought to be filed, because Its charter was granted after the 
act." 

He then proceeds to show that it was carried into the General Stat- 
utes of Kentucky of 1888, and became section 9 of chapter 68. He 
then points out that this section was omitted in the revision known as 
the "Kentucky Statutes of 1894," and that this omission, bein'g from a 
chapter relating to the gênerai subject which was revised at that time, 
shows that it was intended to be dropped ; and he cites Kentucky dé- 
cisions that such was the efïect of such an omission in the revision of 
that year. The reason for this omission from the context in which it 
had stood, the judge suggests, was probably "because it was thought 
its subject-matter was covered by a provision of the act providing for 
the création and régulation of private corporations enacted as part of 
the same revision." 

We quite agrée that upon the omission of a provision so important 
to the winding up of the afïairs of defunct corporations we should ex- 
pect to find elsewhere some provision which would govern the subject. . 
In section 1987 of the same revision it is declared "that whilst priv- 
ilèges and franchises so granted may be changed or repealed, no 
amendment shall impair other rights previously vested," which pro- 
vision is still in force. The court below was of opinion that this re- 



BOARD OF COUNCILMEN V. DEP03IT BANK. 23 

ferred only to "the rights of the corporation and persons interested 
therein, not the rights of persons who hâve daims against the corpora- 
tion." To this conclusion we do not agrée. The language is broad 
and gênerai, and we must think was intended to guard against the im- 
pairment of vested rights of ail persons, whether of the corporations 
and its members_, or of others, against it. Such, evidently, was the 
view of Mr. Justice Harlan in delivering the opinion of the Suprême 
Court in Covington v. Kentucky, 173 U. S. 234, 19 Sup. Ct. 383, 43 
L. Ed. 679. Other statutes of Kentucky are referred to by counsel 
for the appellant as tending to show the solicitude of the Législature 
in preserving vested rights upon the repeal or altération of the charters 
of corporations, but we are content to rest our décision upon the one 
above referred to. 

We therefore conclude that the court erred in holding that the no- 
tice did not bring the corporation before the court, and by this we 
mean, of course, the corporation which was party to the original suit. 
Having thùs decided the preliminary question, we are in some doubt, 
in view of the somewhat anomalous position of the case, as to our fur- 
ther duty ; that is to say, whether we should remand the case, with 
direction to the lower court to entertain the appHcation and proceed 
to détermine it upon its merits, or should ourselves consider the merits 
of the application. From the terms of the order of the Suprême 
Court, we must suppose that it was intended merely to lift the bar of 
its own decree and leave to the Circuit Court full authority to inquire 
and détermine whether leave to file the bill ought to be granted. But 
we cannot suppose thât it was intended that its détermination should 
be final, and, undoubtedly, the permission thus given by the Suprême 
Court would not hâve precluded that court from reviewing the action 
of the Circuit Court, if its appellate jurisdiction had not been trans- 
ferred to the Circuit Court of Appeals. For the Suprême Court did 
not hâve before it a proposed bill, and could not, therefore, détermine 
the fitness of the bill which the petitioner might be advised to file, or 
the propriety of granting leave to file it. It would seem, therefore, 
that this court should hâve and exercise the same power as the Su- 
prême Court would hâve had but for the transfer of its appellate juris- 
diction to this court, or as we should hâve had if the final decree in 
the original case had been made by this court, and we had granted the 
like permission to apply to the lower court as the Suprême Court has 
granted. The Circuit Court has made a final order denying the ap- 
plication, and upon grounds which extend to its merits, as its opinion 
and order clearly show. We think the whole matter is before us, 
and that we should not simply décide a part of it and remand the case, 
to be, perhaps, brought hère again upon another appeal. 

We hâve held that the court below was in error in holding that the 
bank was extinguished by the repeal of its charter to the extent that 
it could not be served with process to bring it before the court to re- 
spond to the appHcation for leave to file the bill, and it is a necessary 
conséquence, if not an identical proposition, that it was compétent to 
be a party to the proceedings. We must therefore hold that the Cir- 
cuit Court gave an insufficient reason for refusing and dismissing the 
application. But we think that upon other grounds its order was 
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right. The proposition is; tç obtain the review and reversai of the 
former decree of the Circuit Court of the United States, afiirmed by 
the Suprême Court, upon the ground that the judgment ôf the Fayette 
circuit court, upon which the United Statès court relied as an estoppel 
and made the basis of its decree, has çiftce that time been carried to the 
Court of Appeals of Kent.ijcky and been there reversed. No other 
ground for the bill of review is suggested, and the bill brings forward 
no othe.ii. Some question is made by the appellee whether, upon an 
inspection of the record in the original case, the estoppel by judgment 
was in f^çt the only basis of the deçree. We think there can be no 
doubt thati it was the çontrolling reason for it. 

But is the ground assigned, a sufïicient reason why the original de- 
çree should be now reversed? The course of décision in the courts of 
Kentucky upon the question of the validity of the act of the Législature 
of November ii, 1892, which was held void by the judgment of the Fay- 
ette circuit court above referred to, illustrâtes the conséquences which 
would çnsue if the fact that, since the judgment of the United States 
court became final, the judgment of the state court upon which it rest- 
ed has since been reversed, should be accepted as a valid reason for 
reversing the judgment of the United States Court. The judgment of 
the Fayette circuit court was itself rested upon a former décision of 
the Kentucky Court of Appeals, which held the act of November 1 1 , 
1892, void as an impairment of the state's contract with the banks by a 
bare majority. After the decree of the United States court in: question, 
the membership of the Kentucky Court of .Appeals was changed, and, 
the question being again brought up, that court overruled its former 
décision by a bare majority, and, on the Fayette circuit judgment 
being brought up, it was reversed. We do not think it can be admit- 
ted that the final judgments of the courts of one jurisdiction can be 
thus made dépendent upon the changing views of the courts of another. 
In the présent case the ultimate and çontrolling fact relied upon is that 
the Kentucky Court of Appeals has swept away the foundation on 
which the former decree of the United States court was decided; for 
it was the inévitable resuit of the new law of the state, as declared by 
its Court of Appeals, that the Fayette circuit court judgment should be 
reversed. Suppose the United States Court should reverse its decree, 
and the state court should again change its views and revert to its form- 
er opinion ; shall the United States Court restore its decree ? The prin- 
ciples upon which the finality pf judgments rests preclude such con- 
séquences. Even in the same jurisdiction a judgment which has be- 
come final and was rightly decided as the law then stood will not be 
reversed upon a bill of review upon the ground that the law has been 
changed by later décisions. To hold otherwise would leave the judg- 
ments and decrees of the courts on very unstable foundations, and dé- 
pendent, not upon their own rectitude, but upon the vicissitudes of 
shifting opinions in regard to the governing law. Tilghman v. Werk 
{C. C.) 39 Fed. 680 (Jackson, Circuit Judge) ; 3 Encl. of Plead. & Prac. 
581, notes. 

In Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359, 
the Circuit Court had decided a case upon its own interprétation of a 
statute of Missouri, and gfterwards the Suprême Court of the state 



CAEEOLLTON FURNITUBE MFG, CO. T. AMERICAN CREDIT I. 00. 25 

rendered a contrary décision in a case against the saine défendants at 
the suit of a différent plaintiff raising the same question. But the Su- 
prême Court of the United States, upon an appeal from the judgment 
of the Circuit Court, held it was not bound by the décision of the state 
court, and afiirmed the ruiing of the Circuit Court. Now the correct- 
ness of the judgment of the Tower court was open to the correction of 
the Suprême Court, but it refused to make any, and affirmed the judg- 
ment. Suppose that, instead of an appeal to the Suprême Court of 
the United States, an attempt had afterwards been made to review the 
judgment upon the ground that the law of Missouri had been declared 
by its Suprême Court to be the contrary of that on which the decree 
had been rested. No one can doubt that it would hâve been fruitless. 
Yet such an application would hâve stood in one respect on better 
ground than the présent, for there the statute had never received a con- 
struction by the Suprême Court of the state. We do not lose sight 
of the fact that there was an actual reversai of the judgment of the 
Fayette circuit court; but, as we hâve said, that was the necessary 
conséquence of the change in the law upon which it rested. Suppose, 
again, that in the présent case the courts of the United States had 
founded their judgment directly upon some statute of the state, holding 
it to be a valid law. The sanction of such a law would be of equal 
force at least with the estoppel upon which it did found it. Would 
the decree be reopened and reversed upon a showing that the statute 
had been since then held invalid by the highest court of the state? 
We do not think so. And yet such later décision would as completely 
annihilate the foundation of the decree as did the reversai of the judg- 
ment of the Fayette court. We are not required to détermine which, 
of the two conclusions of the Kentucky Court of Appeals was right, 
and we therefore pass over that subject, It was undoubtedly compé- 
tent for that court to change its opinion if it saw good reasons for 
doing so, and no other tribunal is privileged, without necessity, to chal- 
lenge the sufficiency of its reasons. We hâve hère only to détermine 
whether in point of law its later décision reversing the judgment of 
the Fayette circuit court gives ground for reopening and vacating a 
final judgment of the courts of the United States founded upon it, and 
our conclusion is that it does not. 

The order of the Circuit Court is afïirmed. 



CARROLLTON FUBNITTJRE MFG. CO. v. AMERICAN CREDIT 
INDEMNITY CO. 

(Circuit Court of Appeals, Second Circuit. July 1. 1903.1 

No. 14. 

1. Insurancb— Place op Contraot. 

Where an application for Insurance was made, the policy was accepted, 
and tlie premium paid in Kentucky, no place of payment in case of loss 
being named tlierein, the contract was a Kentucky contract, and gov- 
erned by the laws of that state. 
3. Same— AvoiDANOE of Policy— MisnEPRBSENTATiONS. 

Subséquent to the issuance of a policy insuring plaintiff against losses 
generally on sales of mercbandise In its business to a certain elass of 
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customers, a rider was attached by Tyhlch it was Insured agalnst losses 
on sale? tp a particular flrm to ^ lliplted amount; the rider contalnlng a 
clause, "àU other terrns and eôndltlôris of the said policy to remain In 
fùll fbtce' and eftect." Eelct, that représentations made in the original 
apiflicatlon as to plalhtlff'S previous igross sales and losses were imma- 
tçrlaJi to;the particular rlsk, assumed b'y. the rider, aûd, wei^e not Incor- 
porated Into such contract by the clause quoted, whlch must be con- 
strued as referring only'to terms and conditions whlch were pertinent. 

8. Samb— Materiality of EBrREsENTAïroNs— When Question op Law. 

Représentations made In'wrltlng in an appUcatlori for Insurance in 
response to written questléiis, and warranted by the appllcant to be true, 
as the basis of the contrasî, are thua inade njaterial by the action of the 
parties In,so treatlng them; and thelr materiality Is a matter of law, 
arlslng from the contract, to be declared by the court,, and nbt a question 
for the jury. 

4. Same-^Avoidancb of Poliot— Trutbfolnéss of Représentations- 

A warranty In an application for Insurance must be literally and 
exactly fulûlled, but a représentation is satisfied If It is substantially 
true; and a slight varlanee, whlch would not bave Influençed the action 
of the Insurer in making the contract, will not defeat the poUcy. 

5. Samb— Question for Jury. 

Whether a représentation of faet made In an application for Insurance 
is substantially true or substantially false Is a question for the Jury. 

6. SaHE— ESTOPPBL. 

Défendant issued a poUcy insuring plalntiff agalnst losses on sales of 
merchandise to customers having a commercial rating in the last pub- 
lished book of Dun & Co. The application called for a statement by 
plalntiff of Its gross sales and losses each * year for the flve last preced- 
Ing years. In an action on the policy, It was shown that the losses 
durlng that time largely exCeeded the amounts stated in answer to the 
question; but there was also évidence tendlng to show that defendant's 
agent stated to plalntiff that the question called for a statement of the 
. losses only on sales to customers having thé commercial rating, whlch 
was the dass to be Insured, and that sach agent himself ascertained the 
amountâ.from plalntiff 's books, and wrote the answers, whlch were sub- 
stantially correct as to such losses. Under the state statute, the answers 
were représentations, and not warranties. Belct^, that If plaintifd. In 
slgning the application, acted upon the construction placed. by the ageut 
on the question, whlch was a question for the jury, défendant was 
estopped to clalm that the poUcy was avOided by the mlsrepresentatlon. 

On Rehearing. For former opinion, see 115 Fed. 'z^. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The reargument of this cause was 
granted upon the application of the défendant in error because it was 
urged that the décision of the Suprême Court in Northern Assurance 
Co. V. Building Association, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. 
Ed. 213, was so wide a departure from some of its previous décisions 
as to virtually overrule them — especially those which had been re- 
ferred to in the opinion of this court. At the time of the former 
argument that décision had just been announced, and, although it 
was adverted to by counsel, it was not cited in the briefs, and was 
only cursorily discussed; and it was not referred to in the opinion 
of this court. Upon the reargument, not only has the bearing of that 
opinion been discussed, but ail the questions presented by the writ 

f 4. See Insurance, vol. 28, Cent. DIg. § 560. 
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of error hâve been discussed; and, as one member of the court was 
présent who was absent at the former argument, ail the questions hâve 
been reconsidered. 

In the former opinion the reasons for the conclusion that the con- 
tract was a Kentucky contract were not assigned, because we did 
not suppose that conclusion to be reasonably debatable. Its correct- 
ness, however, has been challenged upon the reargument, and the 
défendant in error insists that the contract was a New York contract. 
This contention rests wholly upon the fact that the contract, upon 
its face, purports to hâve been executed at the city of New York. 
The policy provides that the proofs of loss are to be presented at the 
central office of the company, in St. Louis, Mo., and is silent as to 
the place where payment of losses is to be made. It provides that 
no claim shall be proyable under it for a loss accruing prior to the 
payment of the premium, "even though the policy has been delivered 
prior to such payment." When the cause was before this court on a 
previous writ of error, the facts with référence to the making of the 
contract did not fully appear, and the contract was held to be a New 
York contract, because, so far as appeared, the application for insur- 
ance was accepted in New York, and the policy had been executed 
there, and from there transmitted to the plaintiff. It appears by the 
évidence in the présent record that the application for the policy was 
made at Carrollton, Ky., and forwarded thence to the office of the 
défendant at St. Louis, Mo., which office seems to hâve been the prin- 
cipal place of business of the défendant. It further appears that 
the application was not accepted by the défendant, and, after a corre- 
spondence between the défendant and plaintiff, the défendant sent to 
the plaintifï a policy which did not conform to the original applica- 
tion, or to the terms suggested in the correspondence, with a letter 
expressing the hope that the plaintifï would accept the policy "as 
now submitted," and remit a check for the premium. This letter was 
addressed to the plaintifï at Carrollton, Ky., and thereafter at that 
place the plaintiff mailed his check to the défendant at St. Louis. 
Thus the application was made in Kentucky, the policy was accepted 
in Kentucky, and the premium was paid in Kentucky. The facts 
bring the case directly within the décision in Equitable Life Assur- 
ance Society v. Cléments, 140 U. S. 226, 11 Sup. Ct. 822, 35 L. Ed. 
497, where the application was made in Missouri, and the policy, al- 
though executed in New York, was accepted in Missouri. The court 
said: 

"ïhe conclusion Is Inévitable that the policy never became a complète con- 
tract, bindlng both parties to it, until the delivery of the policy and the pay- 
ment of the first premium in Missouri, and consequently that the contract is 
a Missouri contract, and governed by the laws of that state." 

In the former opinion we did not consider and did not intend to 
décide whether the untruth of the représentations in respect to the 
gross sales and losses should preclude a recovery by the plaintiff for 
the losses arising upon the sales to Elliott & Cougle. As that ques- 
tion has been somewhat discussed upon the reargument, we deem it 
proper to give our views in regard to it. By a rider annexed to the 
pohcy the défendant undertook to insure the plaintiff against losses 
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upon sales to that firm to an amount not exceeding $7,500. The 
rider contained the clause, "ail other terms and 'conditions of the 
said policy to remain in full force and eflfect." This was a very différ- 
ent contract from that embodied in the original policy, not being an 
insura,nce against losses upon sales to the plaintiff's debtors generally. 
However influential information as to the amount of the plaintifif's 
gross sales and gross losses during previous years might be in esti- 
mating the risk likely to arise in insuring the plaintiff's debtors gen- 
erally, it could not be of any importance in estimating the risk arising 
from sales to a particular debtor. The risk as to the latter would dé- 
pend whoUy upon circumstances peculiar to that debtor — such as the 
antécédents of that debtor, or the nature of the business transac- 
tions and relations between the plaintiff and such debtor. The clause 
incorporating the other terms and conditions of the policy into the 
contract made by the rider was not intended to refer to those which 
were wholly foreign to the particular insurance, and which the par- 
ties must hâve* understood to be exclusively applicable to a différent 
class of risks, and it should not be construed as importing into the 
contract a représentation of the truth of immaterial statements. 

Upon the question whether the materiality of the représentations 
was for the jury or for the court, in addition to what was stated in 
our former opinion we quote the language of the court in some of the 
adjudged cases. In Campbell v. New England Mutual Life Insur- 
ance Co., 98 Mass. 402, in an opinion by Gray, J. (the late Justice 
Gray of the Suprême Court), after stating that where the question 
of the materiality of the représentations dépends upon circumstances, 
and not upon the construction of any writing, it is a question of fact 
to be determined by the jury, he said : 

"But where the représentations upon which the contract of Insurance is 
based are In writing, thelr interprétation, llke that of other written instru- 
ments, belongs to the court; and the parties may, by the framé and contents 
of the papeps; elther by putting représentations as to the quallty, hlstory, or 
relations of the snbject Insured Into the form of answers to spécifie questions, 
or by the piode of referring to them in the policy, settle for themselves that 
they shall.be deemed material; and, when they hâve done so, the applicant 
for insurance cannot afterward be permitted to show that a fact which the 
parties hâve thus declared to be material to be truly stated to the Insurers 
was in fact Immaterial, and thereby escape from the conséquences of mak- 
ing a false answer to such a question." 

Lord Chancellor Cranworth, in Anderson v. Fitzgerald, 4 H. L. 
Cas. 484, used this language: 

"Whether certain statements are or are not material, where parties are 
ontering into a contract of Ufe assurance, is a matter upon which there must 
be a divlded opinion. Nothing, therefore, can be more reasonable than that 
the parties entering into that contract should détermine for themselves what 
they think to be material; and if they choose to do so, and tO stipula te that, 
unless the assured bas answered a certain question accurately, the iwliey or 
contract which they are entering into shall be void, it is perfectly open to 
them to do so, and hls false ansWer wIU then avold the policy." 

In Miller y. Mutual Benefît Life Insurance Company, 31 lowa, 216- 
232, 7 Am. Rep. 122, the court observed: 

"A misrepresentatlon by dne party of a fact specifically inqulred about 
by the other, though not material, will bave the same effect in exonerating 
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the latter from the contract as If the fact had been material, since by making 
such inquiry he implies that he considers it so. In ail jurisprudence tliis dis- 
tinction is recognized. It Is particularly applicable to written answers to 
written inquiries referred to in a policy. The rule is so because a party in 
making a contract bas a right to the advantage of bis own judgment of 
what is material, and if, by making spécifie inquiries, he implies that he con- 
siders a fact to be so, the other party Is bound by it as such." 

In Graham v. Fireman's Insurance Co., 87 N. Y. 69-77, 4^ Am. 
Rep. 348, the court said: 

"And in a case like this, where a spécifie inquiry is made, the question of 
the materiality of the statement in respect to the risk is settled by the parties 
as a matter of contract. A broad distinction exists whether the statement is 
made in answer to inquiries or otherwise. In the one case the answers are 
made material by the act of the assvired, wbether they are in fact or net, 
while in the other case, even though the statements are made part of the 
policy, they are not efflcacious as warranties, although material in fact." 

In the présent policy the application, by its terms, was "made part 
of this contract of indemnity" ; and the application, in terms, war- 
ranted the answers to be true, and ofïered them as a considération of 
the policy to be issued. The représentations were thus warranted to 
be true as the basis of the contract, and notvvithstanding by the Ken- 
tucky statutes they are to be regarded as représentations, and not 
warranties, they cannot be regarded as immaterial représentations. 

It is urged for the défendant in error that the court below would 
hâve been justified in directing a verdict for the défendant upon the 
facts proven in respect to the gross losses for the year 1891, the 
amount of which was stated in the application as being $498.90. This 
contention rests upon the theory that the losses for that year were 
shown to be in amount $2,813,99, including in that amount a loss 
upon sales to W. F. Mayer of $1,963.39, and on sales to A. F. Hen- 
ning of $319.20. There was évidence controverting the existence of 
the Mayer loss and the Henning loss, and, excluding thèse from 
the amount of the losses for that year, it would appear that the losses 
of the plaintiff were $531.40, instead of $498.90, as represented. As- 
suming that a discrepancy of $32.50 existed between the losses rep- 
resented and the actual loss, the trial judge would not hâve been war- 
ranted in directing a verdict for the défendant. Treating the state- 
ment in the plaintifï's appHcation as a représentation, and not as a 
warranty, as must be done because of the Kentucky statute, it was 
for the jury to détermine, in view of the insignificant discrepancy, 
whether the représentation was substantially true. A warranty must 
be literally and exactly fulfilled, but a représentation is satisfied by 
showing a substantial compliance. If it is substantially true (that is, 
if it is so far true that the conduct of the insurer would not hâve been 
différent if the exact truth had been represented), the variance will 
not defeat a policy ; and whether a représentation is substantially true 
or substantially false is a question for the jury, i May on Insurance 
(3d Ed.) § 186; Missouri, etc., Trust Company v. German National 
Bank, 40 U. S. App. 710, jy Fed. 117, 23 C. C. A. 65. 

Upon the remaining question which has been considered upon the 
reargument, we adhère to the views expressed in the former opinion 
of the court, and are entirely satisfied that the présent case is con- 
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trolled by the Chamberlain Case, 132 U. S. 304, 10 Sup. Ct. 87, 33 
L,. Ed. 341, as an authority directly in point which this court, as a 
sûbordinâte tribunal, cannot disregard. The strict similarity of the 
two cases leaves no room for an attempt to distinguish one from the 
other. In this case, as in that, there was an untrue statement in the 
application signed by the insured ; and in this case, as in that, because 
of the untrue statement the policy was void when it was issued, unless 
the insurance company was estopped from asserting the untruth of 
the statement. In this case, as in that, the misrepresentations con- 
sisted in âp answer to a question in the application, the answer was 
prepared by the agent of the insurance company, and the insured, 
in making it, acted upon the. construction placed by the agent upon 
its meaning. The two cases cannot be differentiated by any di- 
vergence' in the contract of insurance between the parties. The policy 
in the Chamberlain Case provided that "the contract between the 
parties is completely set forth in this policy and the application there- 
for taken together, and none of its terms can be modiiîed, nor any 
forfeiture under it waived, except by an agreement in writing signed 
by the président or secretary of the company, whose authority for 
this purpose will not be delegated." The contract in the présent case 
provides that the "entire agreement" between the parties shall be 
constituted by the application and policy, "any verbal or written agree- 
ment by any agent of said insurance company to the contrary not- 
withstanding." The différence in the phraseolpgy of the provisions 
is immaterial. Each contract makes the application and the policy 
the complète contract between the parties, and precludes any modifi- 
cation of that contract by any agent of the insurance company, other 
than a principal ofiicer. The two cases difïer merely in the Cogency 
of the évidence to prove the fact that the agent of the insurer, and 
not the insured, was the responsible author of the misrepresentation. 
In the Chamberlain Case the évidence was irrésistible; in this case 
it is conflicting, and présents a question of fact for the jury. 

In our former opinion we did not advert to the Fletcher Case, 117 
U. S. 519, 6 Siip. Ct. 837, 29 L. Ed. 934, because the Chamberlain 
Case was a later judgment of the Suprême Court, and if there were 
any conflict in the two décisions the later must prevail, and also be- 
cause the court distinctly declared in the Chamberlain Case that the 
Fletcher Case was distinguishable, and a discussion of it "would not 
serve any useful purpose." The Northern Assurance Case, 183 U. 
S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, is wider than the Fletcher Case 
from impinging upon the Chamberlain ; Case. The policy contained 
a provision that it should be void if the insured had any other con- 
tract of insurance upon the property covered by the policy, and an- 
other that no agent or other représentative of the insurance company 
should hâve power to waive any condition of the policy otherwise than 
by a written waiver made upon or attached to the instrument. At 
the time the policy was issued there was a prior insurance upon the 
property, which had been procured by the insured, and the fact was 
well knowti to the agent of the insurance company who procured it 
and delïvered the policy ; but there was no written waiver of the con- 
dition. The court said: 
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"Aecordlngly It Is a necessary conclusion that by reason of the breach of 
the condition the policy became vold and of no effect, and no recovery eould 
be had thereon by the insured unless the Company -wiaived the condition. 
The question before us is therefore reduced to one of waiver." 

The court decided that the act of the agent in issuing the policy 
with full knowledge of the prier insurance was not a waiver of the 
condition by the insurance company, placing its décision upon the 
principle that the parties had agreed that there could be no waiver 
unless it should be manifested in writing. In an opinion reviewing 
numerous adjudged cases, the court reached the conclusion that when 
the parties saw fit to agrée that there should be no waiver, except 
one in writing, and that no agent of the company should hâve power 
to make a waiver in any ôther way, that contract must stand, and, 
the contract being in writing, it could not be overthrown or varied 
by paroi évidence of what took place at the time it was made. The 
principle of estoppel, upon which the Chamberlain Case turned, is 
not discussed in the opinion, nor is the Chamberlain Case adverted to. 
In view of the very exhaustive review of the prior adjudications, it is 
reasonable to assume that the Chamberlain Case was not referred to 
because its facts so difïerentiated it that no référence to it was deemed 
necessary. It is urged by counsel for the plaintiiif in error that the 
Chamberlain Case is Overruled or discredited by the Northern As- 
surance Case. We cannot for a moment assent to this proposition. 
In the Chamberlain Case the court held that the insurer was estopped 
from adopting a différent meaning to an answer to a question in an 
application from that given to it by its agent who procured the ap- 
plication. In the Northern Assurance Case the court held that the 
insurer had not waived a condition of its policy by the verbal waiver 
of its agent, because the contract precluded such a waiver, and re- 
quired one manifested in writing. In the Chamberlain Case the in- 
surer was charged with knowledge when it received the premium 
that the policy was void if the condition could be treated as operative. 
In the Northern Assurance Case the insurer was not charged with 
such knowledge, because by the force of the contract the knowledge 
of its agent was not its knowledge, unless manifested by written évi- 
dence. The two décisions proceed upon différent fines. We think 
there is no inconsistency between them, and, if there were, it is not 
for this court to assume that the Suprême Court intended to over- 
rule the Chamberlain Case by indirection. As we stated in our for- 
mer opinion, the Chamberlain Case was approved, and the principle 
of the décision followed, in McMaster v. New York Life Insurance 
Co., 183 U. S. 25, 22 Sup. Ct. 10, 46 L. Ed. 64 — a case decided at the 
same term as the Northern Assurance Case. It is inconceivable, in 
view of this fact, that the court overlooked the Chamberlain Case. 
If the policy in the Chamberlain Case had contained a provision that 
no estoppel could arise out of the act of an agent, which should be 
binding upon the insurance company, unless evidenced in writing upon 
or attached to the policy, the two cases might be irreconcilable ; but, 
had that been so, we should not feel justified in holding that the 
Chamberlain Case had been overruled or discredited by the Northern 
Assurance Case, when it was not referred to in the opinion in the lat- 
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ter Case, and when it was'eîcpressly approved in anoth'er opinion of the 
court delivered at the'sàihie term. 
Our former decisioff' révefsing tljejudgment is reaffirmed, , 

COXE, Circuit Judge, I cppcur in the resuit but am not prepared 
at this time to indorse the view ti)itr^ in the opinion as to the Elliott 
& Cougle claim. 



KEITH et al. V. ALGER. 

(Circuit Court of Appeals, Sixth Circuit July 21, 1903.) 

No. 1,166. 

1. BiLii OF Revibw;— Application fou Lbavb to Fii,e— Dbcebe Ehtbbbd on 
Mandate. 

Where a decree has beeni entered on the mandate of an appellate court 
which left no question to bè determlned by th^ lower court, tbe sufflclency 
of the reasons allégea Un support of a profEered bill of review should be 
determlned by the appellate court, althou^h, where material matters are 
Involved, which havè .tTsinsplred in the court below since tlie décision of 
the cause, or for other sufflclent reàsons, the appellate court may remit 
the inquîry, !n whole or' In part, t(j the lower court, and authorize It to 
settle the matter. 
a. Same — Gbounds— NeckssittfobShûwing Sîjbstantial Ine&dity in Decbbb. 

It Is not enough to entitle a. party to maintaln a bill of review that 
the new évidence presented shoWs thé decree to hâve been technlcally 
erroneous, and, if presented on the hearing of the cause, would hâve in- 
duced a différent décision, but it must further appear that, by reason 
of the decree entered, the party complaining was deprived of some sub- 
stantial equity. 
8. Same— Matteb of Abatement. , 

A decree rescindlng a sale of lands to plalntlff, and awarding him 
judgment for the purchàse money pald-, wiU not be set aside on à bill 
of review merely because of newly discovered évidence that plalntlff had 
executed a oonveyance of the lands pendlug the suit, where it was con- 
cluslvely shown .on the trial that the sale was Induced by gross frauds 
and the bribery of plalntlff's agent, by which he was led to pay for the 
lands a price'greatl^ in excess of thelr value, and no equity of the de- 
fendants waSlmpaired by suchjconveyance. 
4. Same. 

The making of a deed to lands by a plalntlff pending a suit by him for 
a rescission oi the contract by which he purchased the same, where It 
was understpod by the parties to such deed that it was cOnditional, and 
should beconie effective only in casé, as the resuit of thé suit, the grantor 
should retaln or acquire the title to the lands, and which deed, by agree- 
ment, was not recorded, did not deprive the grantor of control of the 
lands, so as to prevent hls complying with any decree of the court with 
respect thereto, nor did it amount to a ratification of hls purchàse, such 
as would haVe abated the suit if it had been shown thefein; and it Is 
not sufflclent, when shown by a bill of review, to require the court to 
set àslde a decree subseqaently rendered rescindlng the sale on the 
ground of the fraud of the défendants. 

Pétition for Leave to File Bill of Review in the Circuit Court of the 
United States îor the Eastern District of Tennessee. 

This is a pétition for leave to file a bill of review in the Circuit Court for 
the Eastern District of Tennessee in the case of Alger v. Keith, which was 

T2. See Equity, vol. 19, Cent. Dig. § 1093. ' 
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bef ore thls court sbme tîme ago, and Is reported In 44 C. C. A. 371, 105 Fed. 
105. The complalnant had flled theblU for the purpose of rescinding the sale 
to him of a large tract of land In the southeastem part of Tennessee, which 
he had purchased upon the supposition that It was valuable coal and timber 
land. His complaint was that he was Induced to make the purchase of thé 
land by the fraudulent représentations and practices of the défendants' 
agents, and by the bribery of his own agent, sent into the locality for the 
purpose of examinlng the land and reporting to him its quality before the 
purchase was made, and who had ruade a favorable, but f aise, report. The 
circumstances are fully stated in the opinion glven by thls court when thé 
original case was hère. Incident to the rescission prayed for, he asked for 
the déclaration of a lien upon the land for the purchase money which had 
been paid by him. The decree of the Circuit Court, which was for the de- 
fendants In the original cause, was reversed, and the cause was remanded 
to that court, with a direction to enter a decree for the complalnant, that 
the sale be rescinded and the price refunded, that he was entitled to a lien 
for the purchase money, and that the land be sold to realize it. A decree 
was entered in the Circuit Court In conformity with the mandate. The sum 
which the complalnant was decreed to be entitled to recover was $202,258.47, 
besides the costs. The lands were sold, and the complalnant became the 
purchaser for $50,000. He proved the balance of his clalm In the probate 
court against the estate which the défendants represented. The estate was 
Insolvent, but he realized therefrom a further sum, the amount of which 
does not appear. 

The défendants in the original cause hâve presented a pétition to this court 
praying for leave to file a bill of review in the Circuit Court to re-examine 
the decree entered upon the mandate of this court, that the said decree be 
vacated, and that the decree of the Circuit Court which was hère reversed 
be reinstated, and the petitioners be restored to their former estate. An order 
to show cause why the prayer of the pétition should not be granted was 
made, and the respondent has answered. 

R. H. Williams and Foster V. Brown, for petitioners. 
J. J. Lynch and Floyd Estill, for respondent. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge, having made the foregoing state- 
ment of the case, delivered the opinion of the court. 

This is an original pétition filed in this court, in conformitj with 
the requirement that, where a bill of review is proposed for the pur- 
pose of vacating or modifying a decree entered in the lower court 
pursuant to the mandate of the appellate court, the permission of the 
appellate court must first be obtained. In respect to the extent of 
the inquiry which the appellate court will make upon the présenta- 
tion of such a pétition, the practice has been somewhat elastic, and 
seems to hâve been regarded as in some measure a matter of con- 
venience, and we find that often in the same court différent courses 
hâve been pursued. Having it in mind that in such a case as this the 
decree proposed to be reviewed is in fact our own decree, entered by 
the Circuit Court upon a mandate which leaves no question for the 
détermination of that court, we hâve held that the sufîîciency of the 
reasons for disturbing such decree ought to be determined by the 
court whose decree it is, rather than by the court whose hand has 
entered it. Society of Shakers v. Watson, yy Fed. 512, 23 C. C. A. 
264; Jourolman v. Ewing, 85 Fed. 103, 29 C. C. A. 41 ; Kissinger- 
Ison Co. V. Bradford Belting Co., 123 Fed. 91. This practice pré- 
supposes that this court has sufficient data before it to form a satisfac- 
124 F.— 3 
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tory conclusion as to whether the grounds shown bytjiç pétition are 
such as that, in justice to the parties, the decree should be reopened 
and the fièw grounds considçred. No doubt, cifcumstancès niày arise 
where, from lack of means ôf into|r|nation, or where matters are in- 
volved which hâve transpired in thé court below after the entering of 
the decree of the appellate court and which are material to be consid- 
ered, or for other reasons, thë-'apfïéllàte court mightthink it best to 
remit the inquiry, in whole or in part, to the lower court, and authorize 
it to settle the matter. It seems anpmalous that the decree of an ap- 
pellate court should in any case be subject to the discrétion of the 
lower court, but it is settled by long practice that the appellate court 
may delegate its authority to the lower court if it finds it expédient to 
do so. In the présent case we findno reason for departing from the 
gênerai rule which we hâve indicated: 

The Conditions of the case which we hâve to consider are, briefly 
stated, thèse: In the original cause it was proved beyond doubt 
that the ,çpntract of sale was brought about by the grossest frauds. 
We need not again go over the particulars. There was only one 
ground of défense worthy of considération and that was that the com- 
plainant had, with knowledge of the facts, slept upon his right to 
rescind, and had dealt with the pùrchased property as his own. And 
we held that, although it did appear that he had for a considérable 
time before he demanded a rescission of the sale known that he had 
been deceived, he was confrpnted%ith the fact that he had sent his 
own agent — an expert in such matters — to make thorough examina- 
tion of the land, with a view to finding out whether the représenta- 
tions of his vendor were true or not, and the agent reported that they 
were true. This was before the pûrchase. But the agent had been 
corrupted, and reported falsely. This was not found oùt by the com- 
plainant for a considérable time, but when he learned of it he promptly 
began his suit. The final decree for the complainant was entered in 
the Circuit Court January ii, igor. The petitioners now make ap- 
plication for. leavCito file a bill of review upon the ground that they 
hâve lately discovered new and important évidence, which, as they 
claim, entitles them to a reversai of our former decree. The newly 
discovered évidence is that of a deed of conveyance of the lands in 
question in the original suit by the complainant to Gov. BHss, of 
Michigan, in: February, 1897, between two and three years after the 
suit was commenced. This deed, as the pétition states, was withheld 
from record, and was finally destroyed, and a new deed given in its 
place, after the complainant hadacquired the title by his pûrchase 
under his decree. The petitioners thereupon further aver "that said 
facts with référence to said sale by défendant Alger were purposely 
concealed from the court and the plaintiffs, and a fraud thereby 
worked upon the plaintifïs, in that they were prevented from taking 
advantageof their légal right to hâve said suit for rescission dismissed 
because of said act of défendant Alger in making a sale of said lands 
during the pendency of said suit." To the pétition an affidayit of one 
of the solicitors of the petitioners is attached, in which he states that 
he learned of the deed of February, 1897, from a statement casually 
made to him by Gov. Bliss in June, 1902, in the course of some busi- 
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ness negotiations he was having with the Governor about some re- 
lated matters. The two principal grounds upon which the appHca- 
tion is rested are, first, that the deed of February, 1897, disabled the 
complainant in that suit from performing his part in the rescission 
prayed for, by reconveying the lands to the défendants in that suit; 
and, secondly, that the complainant thereby ratifîed the contract of 
sale which he was seeking to rescind. 

I. Counsel for petitioners remind us of the rule stated in Society 
of Shakers v. Watson, yy Fed. 512, 23 C. C. A. 264, and Jourolman 
V. Ewing, 85 Fed. 103, 29 C. C. A. 41, that "it is a leading rule that 
the new évidence must be of such a character and so controlling in 
its efifect as that it would probably induce a différent conclusion from 
that on which the former decree was based, in order to give ground 
for the filing of such a bill," citing 2 Daniell, Ch. Prac. 1577; and 
it is urged that the new évidence is of that character. But this state- 
ment by no means exhausts the conditions upon which a bill of re- 
view can be maintained. Another condition is that the party com- 
plaining must hâve been deprived of some substantial equity thereby; 
and this means not some technical advantage, upon which, if it had 
been known, that party would hâve been entitled to a différent de- 
cree. Moreover, the court, in inquiring whether the party has been 
aggrieved, will look to the conséquences which hâve ensued or are 
likely to ensue in conséquence of the fault complained of. In other 
words, the court takes into view ail the circumstances of the situa- 
tion, for a bill of review is a dernier ressort, devised to relieve a 
party who has sufïered a substantial wrong from the miscarriage of 
justice in the former proceedings. And the inquiry deals with the 
State of things existing at the time of filing the bill of review. That 
facts which might hâve availed to prevent the decree, or to reverse 
it upon appeal, will not suffice to enable a party to maintain a bill of 
review, unless such facts defeat a substantial equity, is a doctrine well 
established. In Thomas v. Harvie's Heirs, 10 Wheat. 146, 6 L. Ed. 
287, there had been a decree requiring the défendant to convey cer- 
tain lands to Harvie's heirs. Afterwards the défendant filed a bill of 
review, in which he alleged that Harvie died pending the original 
suit, and that the suit was revived in the name of his heirs, to whom 
the défendant was decreed to convey, and further alleged that since 
the decree a will of Harvie had been found, wherein he devised 
the lands to certain devisees, only one of whom was an heir. This, 
of course, showed error in the decree. But the Suprême Court held 
that it was not an error which touched any equity of the défendant, 
but was an error which the other parties might adjust among them- 
selves. In Whiting v. Bank of United States, 13 Pet. 6, 10 L. Ed. 
33, the défendant had died pending the suit, and it was not revived. 
Upon a bill of review filed by his heirs, assigning this as error, and 
that another necessary party had not been brought in, the court held 
that, assuming that thèse were errors which might hâve been com- 
plained of in the original suit, they were not available in a bill of 
review ; and Mr. Justice Story, delivering the opinion, said : 

"No party can, by the gênerai principles of equity, claim a reversai of a 
decree upon a bill of review, unless he has been aggrieved by it, whatever 
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may hâve been hls rights to Inslst on the error at the original hearing or on 
the appeal." 

And in hîs work on Equity Pleading (section 411) tlie learned 
author instances under this rule that "matter of abatement has been 
also treated as not capable of being shown for error to reverse a de- 
cree" — ^a matter bearing a strong analogy to that in the présent case. 
To the same effect is Lube's Eq. PI. (2d Am. Ed.) 178. 

It clearly appears that the petitioners hâve lost nothing by reason 
of the decree, except the technical advantage which they lost from 
not being able to présent it in time to abate the suit. The con- 
séquences hâve been the same as if the deed had never been made, 
and their situation has not been impaired in respect of any equity 
of their own. 

We hâve assumed in this discussion, so far, that the fact of the 
conveyance would hâve been ground for an abatement of the suit if 
it had then been known and presented. And we hâve also considered 
the conveyance as absolute and unconditional. The resuit is that the 
petitioners présent no sufficient équitable ground on which to de- 
mand a review of the decree. 

2. But in response to the order to show cause, the respondent 
has appeared and answered under oath, admitting the exécution and 
delivery of the deed in question at the time stated in the pétition, 
and States in explanation thereof, in substance, that it was donc in 
pursuance of an understanding with Gov. Bliss that the conveyance 
was to be provisional only, and was to hâve efifect if, as the respond- 
ent expected, he shoyld, at the end of the litigation in which the 
lands were involved, hâve title to the land. His reasons for expect- 
ing that resuit were that in case he faîled in his suit he should 
hâve the lands, and that if he succeeded he would in ail probability 
acquire the lands by becoming jthe purchaser at the sale under the 
decree. The estate of the vendor was insolvent, and there was no 
likelihood that it could redeem, or those concerned in it would pur- 
chase, the land. And this was what in fact has happened, as the 
petitioners state. Certain business relations between the respondent 
and Gov. Bliss are narrated in the answer, giving color to this ex- 
planation, and it is confirmed by the aflfidavit of Gov. Bliss which is 
attached to the answer. The probabilities seem to us to favor the 
explanation. It was known to the parties to the transaction that the 
suit involving the lands was pending, and no purpose appears to 
hâve been entertained of withdrawing it. It must hâve been an- 
ticipated by Gov. Bliss that during its continuance the lands would 
be subject to such disposition as the court might make, and it seems 
unlikely that the respondent would hâve disqualified himself from 
surrendering the lands if his suit should succeed and the court should 
so order. The deed was not recorded, and this fact is relied upon 
by the petitioners as showing that it was known to be injurious to 
the objects of the suit, and was therefore concealed. But it is quite 
consistent with the explanation given that it should not hâve been 
recorded. The title to some of the tracts was unsettled, and the 
testimony shows that it remained unsettled until after the litiga- 
tion was ended. Besides, if the agreement between the respondent 
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and Gov. Bliss was such as they state, the transaction was not 
definitely closed. And moreover the record would not show the con- 
ditions upon which the deed was made. In the end a new deed 
was given for such of the lands as it was shown the respondent 
could give a good title to, and the deed was recorded. The first 
deed was given as a conditional payment of certain obligations of 
the respondent to Gov. Bliss, and it is stated that a final adjustment 
was made at the time the new deed was given. If thèse were the 
facts, it is not singular that the second deed should hâve recited 
only a nominal considération. It amounted to a confirmation of the 
original, with such modifications in the descriptions of the land as 
might be required. If there had been any purpose to mislead, it 
would be more natural to expect that the full considération should 
hâve been stated. 

We bave gone somewhat into détail for the purpose of showing 
that there are at least plausible grounds for believing that the first 
deed, which is the basis of the pétition, did not remove the land 
from the complainant's control, and was not intended to do so, and 
that it continued at ail times subject to the exigencies of the suit. 
Standing alone, it would hâve had the efïect claimed for it. But as 
the whole transaction is explained, it did not. And there can be no 
doubt that it is compétent for the respondent to make the explana- 
tion. The petitioners were not parties to the deed, and it is familiar 
that, the parties to the deed being strangers to them, it is compé- 
tent to show what the real transaction was. Certainly this is so in 
a case to be determined upon the broad principles of equity applicable 
to bills of review. 

Thèse conclusions lead to the resuit that a case is not shown such 
as would meet the requirements of the rule as stated by us in Jourol- 
man v. Ewing, supra, that "the new évidence must be of such a char- 
acter and so controlling in its effect as that it would probably induce 
a difïerent conclusion from that on which the former decree was 
based, in order to give ground for the iiling of such a bill," 
or, as more tersely stated by Mr. Justice Nelson in Southard v. Rus- 
sell, i6 How. 546-569, 14 L. Ed. 1050, it must be "of a very décidée! 
and controlling character." The gênerai rule applicable to the case 
was aiso stated by Mr. Justice Story in Wood v. Mann, 2 Sumn. 
334, Fed. Cas. No. 17,953, in speaking of such a bill, as follows: 
■'But the allowance of it is not a matter of right in the party, but 
of Sound discrétion in the court, to be exercised cautiously and 
sparingly, and only under circumstances which demonstrate it to be 
indispensable to the merits and justice of the cause" — which observa- 
tion was said by Waite, C. J., in Craig v. Smith, 100 U. S. 226-234, 
25 L. Ed. 577, to "state the rule none too strongly." 

3. Did the complainant by the exécution of the deed of February, 
1897, ratify the contract of sale by which he purchased the land? 
There was no communication of such a purpose to the défendants in 
the suit. And the purpose was not in fact entertained. Was the 
transaction between the respondent and Gov. Bliss of such a charac- 
ter as to indicate that, irrespective of his actual purpose, he dealt 
with the lands in a manner inconsistent with the élection to rescind 
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which he had already made ? For the reasons aiready stated, we 
think not. 

Our conclusion is that the circumstances do not "demonstrate it 
to be indispensable to the merits and justice of the cause" that the 
former decree should be reviewed. The pétition is therefore denied. 



UNITED STATES v. BALTIO MILLS CO. 

(Circuit Court of Appeals, Second Circuit May 4, 1903.) 

No. 162. 

1. Aliens— CoNTRACT Labor Law — Advektisemknt Phomising Emplotment. 

An advertisement, in an English newspaper: "Wanted — First-class 
weavers, on fine combed work. * * » First-class weavers can eam 
per week 35s. to £2. • * ♦ Baltlc Mills Company, * * ♦ Baltic, 
Conn., U. S. lA."— is -within Act March 3, 1891, c. 551, § 3, 26 Stat. 
1084 [U. S. Comp. St. 1901, p. 1295], amending the Allen Contract 
Labor Law (Act Feb. 26, 1885, c. 164) § 1, 23 Stat 332 [U. S. Comp. 
St. 1901, p. 1290], and making it pénal to "assist or encourage" migra- 
tion of aliens "by promise of employment tbrough advertisements" pub- 
lisbed In a foreign country, provided this shall not apply to states adver- 
tising the inducements they offer for immigration to such states. 

Coxe, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Connecticut. 
For opinion below, see 117 Fed. 959. 

F. H. Parker, for the United States. 
W. A. Briscoe, for défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the plaintifï 
in the court below to review a judgment for the défendant upon a de- 
murrer to the complaint. 

The action was brought to recover penalties incurred, as is alleged, 
under section 3 of the act of Congress of March 3, 1891, entitled 
"An act in amendment of the various acts relative to immigration and 
the importation of aliens under contract or agreement to perform la- 
bor." 26 Stat. 1084, c. 551 [U. S. Comp. St. 1901, p. 1295]. Sec- 
tion 3 is an amendment of the first section of the act known as the 
"Alien Contract Labor Law," passed February 26, 1885. 23 Stat. 
332, c. 164 [U. S. Comp. St. 1901, p. 1290]. That section enacted as 
follows : 

"That after the passage of this act it shall be unlawful for any person, 
oompany, partnership, or corporation, In any manner whatsoever, to prepay 
the transportatlon, or in any way assist or encourage the Importation or 
migration of any alien or allons, any foreigner or foreigners, Into the United 
States, its terrltories, or the District of Columbla under contract or agree- 
ment, paroi or spécial, express or Implied, made previous to the importation 

f 1. Importation of contract labor, see note to Railroad Co. v. Wilson, 1 
C. C. A. 52. 
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or migration of such alleii or aliens, forelgner or foreigners, to perfonn labor 
or service of any kind in the United States, Its terrltories or the District of 
Columbia." 

By section 3 of the amendatory act (Act March 3, 1891, c. 551, 26 
Stat. 1084 [U. S. Comp. St. 1901, p. 1295], it is provided as follows : 

"That It shall be deemed a violation of said act of February 26, 1885, to 
assist or encourage the Importation or migration of any allen by promise 
of employment tlirough advertisements printed and published in any foreign 
country; and any alien coming to this country lu conséquence of such an 
advertisement shall be treated as coming under a contract as contemplated 
by such act; and the penalties by such act imposed shall be applicable in 
such a case: provided, this section shall not apply to states and immigra- 
tion bureaus of states advertising the inducements they offer for immigration 
to such states." 

The complaint allèges that the défendant, a Connecticut corpora- 
tion, published October 4, 1901, in a newspaper called the "Cotton 
Factory Times," at the city of Manchester, England, the following 
advertisement : 

"Wanted — First-class weavers on fine comb work, in one of the most beau- 
tiful villages in Connecticut, U. S. A. First-class weavers can earn per 
vreek 35s. to £2. Familles preferred. Keasonable rents in six-room cottages 
on line of railroad and electric cars. This is a new mill starting up. None 
but first-class v^eavers and respectable people need apply, Baltic Mills Com- 
pany, H. Lawton, Manager, Baltic, Conn., U. S. A." 

The complaint also allèges that on or about October 4, 1901, one 
Margrave, an alien owing allegiance to the king of Great Britain and 
Ireland, and then residing near said city of Manchester, read the 
said advertisement, and in conséquence thereof migrated to and 
came into the United States and to the village of Baltic, and that 
the said défendant knowingly and in violation of the statutes aforesaid 
assisted and encouraged the said alien to migrate to this country in 
violation of said statute by the promise of employment held out to 
said alien through said advertisement, so printed and published by 
said défendant in said foreign country. The court below sustained 
the demurrer upon the ground that the complaint failed to show that 
the défendant had encouraged the migration of the alien by promise 
of employment, being of opinion that the statute, being pénal, should 
be strictly construed, and the advertisement did not contain any defi- 
nite promise, or a promise in any légal sensé. 

In légal définition a promise is a déclaration, verbal or written, made 
by one person to another, for a good or valuable considération, by 
which the promisor binds himself to do or forbear some act, and gives 
to the promisee a légal right to demand and enforce fulfillment. 
Newcomb v. Clark, i Denio, 226-228. In a gênerai sensé, it is a 
déclaration "which binds the person who makes it, either in honor, 
conscience, or law, to do or forbear a certain act specifîed." One 
définition, according to Worcester, is "assurance of a benefit." The 
meaning of the term as used in the statute is not necessarily its mean- 
ing in légal définition. The rule that pénal statutes are to be strictly 
construed is not violated by allowing their words to hâve full mean- 
ing, or even the more extended of two meanings, where such con- 
struction best harmonizes with the context. United States v. Hart- 
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well, 6 Wall. 385, 18 L. Ed. 830. In the language of Chief Justice 

Marshall : 

"Though pénal laws are to be çonstrued strlctly, they are not to be con- 
strued so strictly as to deféat the obvious Intention of the Législature. Thls 
maxlm Is not to be so appUed as to narrow the words of the statute to the 
exclusion of cases whlch thèse words in their ordinary acceptation, or in 
the sensé In whlch the Législature bas obviously used them, would compre- 
hend." United States v. Wlltberger, 5 Wheat. 76, 5 L. Ed. 37. 

The advertisement in question was an assurance to first-class weav- 
ers that they could find employment at their trade with the défend- 
ant which would yield a stated return varying between specified 
rates ; but it was not équivalent to a contract to employ such as 
might apply, or to employ them for any definite period. A proposai 
addressed to some person in particular becomes a contract, if its 
terms are accepted by the promisee before it is withdrawn ; but one 
addressed to the world at large does not become a contract until some 
one of those to whom it is addressed has performed its conditions. 
The employé whose services hâve been accepted by the employer 
pursuant to such a proposai may rely upon the terms of the proposai 
as to wages and other conditions expressed ; but the promisee has no 
right of action for breach of the contract, express or implied, from 
the refusai of the promisor to employ him. The newspapers teem 
with advertisements for employés of ail kinds, many of which specify 
the wages and other conditions of the service expected; but it has 
never been supposed that the person who offers himself for the em- 
ployment, by the inducement of the advertisement, and is refused, 
can maintain suit for a breach of contract. The privilège of the ad- 
vertiser to exercise his personal judgment as to the character and 
habits, and other qualifications generally, of the applicant, is an im- 
plied condition of his proposai, and no contract arises consequently 
until the applicant has been accepted. 

It was the obvious purpose of the amendatory act to remedy the de- 
fects in the pre-existing statute in two particulars. Under the pre- 
existing statute the penalty did not accrue unless (i) the alien had 
previous to his migration entered into a contract to perform labor 
or service in this country, and (2) had actually migrated hère, and 
(3) the défendant had, by prepayment of transportation or otherwise, 
encouraged or assirted his migration, knowing that such a contract 
had been entered into. In United States v. Craig (C. C.) 28 Fed. 799, 
the court said: 

"So far from the contract being the sole cause of action, primarily it is 
not necessary that the défendant should hâve been a party to it at ail." 

And again: 

"The penalty Is attached, not to the maklng of the illégal contract, but to 
the encouraging and assisting the migration of the alien to perform labor, 
knowing that such illégal contract or agreement has been made." 

The statute was capable of being read so that the penalty would 
not accrue from the making of a previous contract with the alien by 
the défendant himself, if the alien's migration had not been other- 
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wise encouraged by the défendant, as by the prepayment of his trans- 
portation or some analogous act, though it was capable of a reading 
by which the contract, if made with the défendant, might be deemed 
a sufficient assistance or encouragement. 

The amendment was intended to dispense with the necessity of 
proving that there had been a contract with the alien "made previous 
to the importation or migration," or that there had been any other 
assistance or encouragement to his migration than a promise of em- 
ployment. It adds to the acts penalïzed by the former statute an- 
other, and makes it pénal to "assist or encourage" the migration "by 
promise of employinent through advertisement." The word "prom- 
ise" is used in the sensé in which advertisements commonly promise 
employment to applicants. Under the former statute there could be 
no antécédent contract by an advertisement, however explicit the 
terms of the promise might be, because the promise could not, until 
the ahen entered upon its performance, become a contract. Under 
the présent no antécédent contract is necessary, and it would seem 
to suffice if there is a promise of employment sufHciently explicit to 
induce those to whom it is addressed to apply to some particular em- 
ployer in the expectation of receiving employment of a specified kind 
at specified compensation. The proviso indicates that Congress did 
not use the word "promise" in its strict légal meaning, but rather in 
the sensé of an assurance or inducement to encourage aliens to mi- 
grate. The proviso withdraws from the opération of the section the 
"inducements advertised by states and immigration bureaus of states 
offered for immigration to such states." Thèse advertisements do 
not ordinarily contain promises of employment in the nature of 
spécifie proposais, but contain assurances of opportunity for employ- 
ment and of the rémunération that may be expected. The office 
of a proviso is to carve an exemption out of the enacting clause, to 
except something which would otherwise hâve been within it (Way- 
man v. Southard, lo Wheat. 30, 6 L. Ed. 253 ; Minis v. United States, 
15 Pet. 423, 10 L. Ed. 791); and this proviso dénotes the intention 
of Congress to exempt states and their immigration bureaus from a 
liability which might otherwise be incurred by the advertisement of 
their inducements to immigrants. We are of opinion that any assur- 
ance of probable employment, definite as to the kind, the place, and 
îhe rate of wages, is a promise of employment within the meaning of 
ihe statute. If this conclusion is correct, the advertisement pub- 
lished by the défendant was within the interdicted class. Obviously 
both the défendant and the alien regarded the advertisement as hold- 
ing out a promise of employment spécifie enough to induce the alien 
to migrate and accomplish the purpose intended by the défendant. 

The question which was presented by the demurrer is not altogeth- 
er free from doubt, especially in view of the very strict construction 
which the courts hâve placed upon the alien contract labor law; but 
we are constrained to the conclusion that the complaint was sufficient. 

The judgment is reversed, with instructions to the court below to 
order judgment for the plaintiff, but without préjudice to an ap- 
plication by the défendant for leave to answer. 
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COXE, Circuit Judge. I think thé décision of the District Judge 
was right and should be affirmed. Two propositions are, in my judg- 
ment, established beyond controversy: First, in order to bring the 
défendant in error within the statute, there must be proof that it 
assisted or encouraged the migration of Hargraves "by promise of 
employment," and, second, the advertisement in question contains no 
such promise. 

There is no ambiguity in the statute. Its meaning is plain. There 
is, therefore, no necessity for resorting to extrinsic considérations or 
contemporaneous debate to arrive at its proper construction. The 
plaintiff in error seeks an interprétation which éliminâtes the words 
"by promise of employment" altogether, or he seeks to accomplish 
the same resuit by making the word "promise" synonymous with "ex- 
pectation" or "hope." The word has never been so construed when 
used in légal documents or statutes. It means an "engagement," 
"undertaking," "assurance," "obligation" or "agreement." If not 
actually a contract it implies a déclaration which becomes such when 
accepted.by the person to whom it is addressed. Had the advertise- 
ment in question contained such a promise the migration of Har- 
graves pursuant thereto would probably be deemed an acceptance. 
The advertisement contains no promise of any kind. It is hardly 
more than a statement of facts and conditions existing at the Baltic 
Mills; The newspaper press teems with similar "want" advertise- 
ments. It cannot be seriously contended that one who advertises for 
a coachman or a cook has made a "promise of employment." On 
the contrary, he is at liberty to reject, arbitrarily, ail applicants. 

It was admitted at the argument by the learned District Attorney 
that the Baltic Mills Company was under no légal obligation to em- 
ploy emigrants coming hère from Manchester. They could hâve 
turned ail alien applicants from their mills without a word of ex- 
planation, and there would hâve been no redress. 

The District Judge has carefully and ably discussed the question 
involved and in his conclusion I fuUy concur. 



MARANDE et al. v. TEX.4.S & P. ET. CO. 

(Circuit Court of lAppeals, Second Circuit July 1, 1903.) 

No. 100. 

1. JURORS— BlAS. 

Where, In an action for loss of cotton destroyed by flre, it was claimed 
at tlie openlng of tlie trial tliat it migtit appear that tlie real party in 
interest was an insurance eompany, It was not error for the court to 
excuse a jurpr for bias on his statement that he could not act impar- 
tlally as ag^lpst an insurance eompany. 

2. Samb — Pbbjddicb. 

Error, jf any, in excuslng a juror for bias, was not prejudicial to 
plaintiifâ, whërè it was not contended that the jury impaneled was not 
f air and impartial. 

3. Samb— Evidence— Statkmbnts op Servants— Hbahsat. 

In an action for the value of cotton destroyed by flre alleged to hâve 
resultéd trorû defendant's négligence while the cotton was tn its pos- 

î 3. See Evidence, vol. 20, Cent Dig. §§ 910, 912, 915. 
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session, statements made by defendant's servants, employed to guard 
the premlses, as to tlie cause of tbe fire, after It had occurred and their 
duties had been terminated, were not admissible as res gestse. 

4 WiTNKssEs— Cross-Examination. 

Where a railroad engineer, in an action for loss of property alleged to 
hâve been fired by defendant's switch engine, on his direct examination 
testified tliat the engine alleged to hâve set the flre was in good condi- 
tion, and provided vrith an arrester which made the émission of sparks 
Impossible, questions on cross-examination as to how many times he had 
been to New York to testlfy what, in his judgment, was the standard 
among engineers for the best construction of locomotives, what route 
he took In traveling from New Orléans to New York, and whether he 
had noticed at night any sparks from the locomotive that was pulling 
his train, were irrelevant and immaterial. 

5. Tkial— Eeckption of Evidence— Rebdttal. 

In an action to recover the value of property destroyed by fire alleged 
to hâve been set by defendant's engineer, évidence that on the night 
of the fire the water hydrants were blocked, and the hose would not 
operate, was a part of plaiutiff's main case, and inadmissible in re- 
buttal. 

6. Same— Failure to Call Witnesses— Unfavobable Infeuence— Instruc- 

tions. 

At the time of the trial of an action for loss of property alleged to 
hâve been destroyed by fire set by defendant's engine, one of several 
watchmen employed by défendant through a détective ageucy to guard 
the premlses was dead, but his testimony had been previously taken, 
and was accessible to both parties. Two other watchmen were présent 
in court, but the whereabouts of the fourth was not accounted for. 
Beld^ that an instruction, under such circumstances, that to withhold 
testimony which it was in the power of a party to produce in order to 
rebut a charge against it, where it was not supported by other équiva- 
lent testimony, may be as fatal as positive testimony in support of the 
charge, was sufBciently favorable to plaintiff, and it was not error to 
refuse to charge that defendant's failure to call the watchmen as wit- 
nesses raised a presumption that their testimony would hâve been un- 
favorable to défendant. 

7. Same— Jnstructions aftbr Sdbmission op Cause. 

Where, in an action for négligence, the jury, after submission of the 
cause, asked whether the judge chargea that, even if they found there 
was négligence on the part of the défendant, they must find for the de- 
fendant, unless that negUgence caused the loss of the property sued for, 
it was not error for the court to answer, "Yes, the court so chargea," 
and to refuse a.request by plaintiff's counsel that, if the jury found there 
was négligence, they must find a verdict for plaintifC, unless they found 
that the négligence did not cause the loss. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This action has been twice tried. At the first trial the Circuit Court di- 
rected a verdict in favor of the défendant. The judgment entered on the 
verdict was aflirmed by this court. 10-2 Ped. 246, 42 C. C. A. 317. The 
plaintiffs thereupon sued out a writ of error and the Suprême Court reversed 
the judgments below and granted a new trial. 184 TJ. S. 173, 22 Sup. Ct. 
.S40, 46 L. Ed. 487. The second trial resulted in a verdict for the défendant. 
The plaintiffs ask for a reversai of the judgment upon various exceptions 
taken at the trial. The facts bearing upon this controversy are stated with 
great care and élaboration in the opinion of the Suprême Court and need not 
be repeated. 
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H. W. Hayward, George Richards, and Treadwell Cleveland, for 
plaintiffs in error. 

Rush Taggart and Arthur H. Masten, for défendant in error. 

Before TOWNSEND and COXE, Circuit Judges. 

COXE, Circuit Judge. This action is to recover for the loss of 
cotton destroyed by fire while in the custody of the défendant. Dur- 
ing the impaneling of the jury the counsel for the défendant asked 
the jurors whether, if it should appear that the real party in interest 
was an insurance company, that fact would influence their judgments. 
One of the jurors answered in the affirmative. A discussion there- 
upon arose as to the probability of the question of insurance arising 
upon the trial. That the question was likely to arise was stoutly as- 
serted by the counsel for the défendant and as stoutly denied by 
counsel for the plaintifïs. The court ruled as follows: 

"It l8 apparent from thIs stipulation that somehow or other in the course 
of tbis trial some question Is going to be made as to Insurance and the elïect 
of it I am not undertaking to rule upon it now; but in vlew of that fact, 
If the juror says he will be prejudiced one way or the other by the clrcum- 
stance that he Is himself in the insurance business, I am incllned to let him 
stand aslde." 

The plaintifïs contend that the court erred in excusing the jurer 
and in perffiitting questions regarding insurance tb be asked of the 
jurors generally. It is argued that this action of the court was cal- 
culated to produce the erroneous impression in the minds of the 
jurors that the issue was between an insurance company on the one 
hand and a railroad company on the other. "It is quite unnecessary," 
says the plaintifïs' counsel, "to dwell upon the efifect which thèse re- 
marks and thèse rulings of the judge may hâve had upon the minds 
of the jury. The unreasonable préjudice of so many jurors against 
insurance companies is well known. * * * The poison was in- 
stilled early in the trial, and we submit that the court instead of al- 
lowing thèse questions to be asked jurors should hâve spoken in no 
uncertain tone on this évident attempt to préjudice their minds on 
an issue that was not in any respect possible in the case." The en- 
tire argument is based upon two propositions : First, that jurors of 
the Southern District of New York are prejudiced 'against insurance 
companies and in favor of railroad companies, where thèse corpora- 
tions are opposed to each other in litigation; and, second, that the 
jurjy were informed that this cause presented such a controversy. 
Neitlier postulate is well founded. There is absolutely nothing of 
which to predicate the theory that insurance companies receive dif- 
férent treatment from other litigants at the hands of juries in the féd- 
éral courts. In order, however, that there might be no confusion 
on the subject in the minds of the jury the trial judge charged them 
explicitly that there was "no question of insurance in this case at ail." 
It should be remembered that thèse rulings were made before the 
cause was opened to the jury and when the judge was compelled to 
rely upon the statements of counsel as to the nature of the contro- 
versy. The defendant's counsel insisted that it would appear that the 
real plaintifï was an insurance company and the juror, who was, ap- 
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parently, engaged in the business of insurance, stated that if this 
were so he could not act impartially. In such circumstances it was 
a wise exercise of discrétion to excuse the juror and no error, in a 
civil cause at least, can be assigned because of such action. The 
plaintifïs were not injured. They do not complain that the jury 
actually impaneled was not a perfectly fair and impartial one. 

The theory that the plaintifïs were prejudiced by the preliminary 
proceedings is founded upon the most unsubstantial conjecture and 
proceeds upon the assumption that a trial judge should be something 
more than a finite teing, possessed, at least, of the divine attributc 
of omniscience. No judgment can survive such criticism. It is 
doubtful if a fiercely contested and long-continued jury trial can be 
conducted with absolute freedom from mistake. In the hurry and 
excitement of the confîict theoretical and technical précision is well- 
nigh impossible. When the record of such a trial is reduced to cold 
type and is calmly and deliberately examined the danger is that trivial 
and inconsequential errors, which passed unnoticed at the trial and 
produced no efïect whatever upon the resuit, are apt to be magnified 
and given undue considération. Realizing the perplexities and re- 
sponsibilities of the trial court and the travail which précèdes the 
birth of a verdict, the reviewing judges should approach the consid- 
ération of the record in no hypercritical spirit, not as controversial- 
ists, but with a détermination to sustain a just verdict if convinced 
that it was rendered after a fair trial. If the trial judge had sustained 
the objections and had left the juror to be retired by the defendant's 
peremptory challenge the situation, from a practical point of view, 
would hâve been essentially the same. The judge could not foresee 
the course of the trial, his ruHngs were proper when made and, in view 
of his subséquent explanation to the jury, were not injurions to the 
plaintifïs. As is said by Mr. Thompson in his work on Trials, § 120: 

"No party can acquire a vested right to bave a partieular member of the 
panel sit upon the trial o£ his cause until he has been accepted and sworii. 
It is enough that it appear that his cause has been tried by an impartial 
jury. It is no ground for rejection that, against his objection, a juror was 
rejected by the court upon insufflcient grounds, unless, through rejectlng 
qualified persons, the necessity of accepting others, not qualifled, has been 
purposely created." 

See, also, North. Pac. v. Herbert, 116 U. S. 642, 6 Sup. Ct. 590, 
29 L. Ed. 755 ; South. Pac. v. Rauh, 49 Fed. 696, i C. C. A. 416. 

The second point argued by the plaintiffs is that the court erred 
in excluding évidence of statements made by alleged agents of the 
défendant as to the origin of the fîre. The défendant had employed 
the Boylan Détective Agency of New Orléans to furnish watchmen 
to guard its premises at Westwego. An ofificer of this agency was 
called by the plaintifïs and asked whether he saw thèse watchmen 
on the night of the fire and what they said to him. Assuming that 
thèse men were employés and agents of the défendant, it is clear that 
their déclarations, after the fire and when their duties for the timc 
being had terminated, were not compétent as against the défendant 
and were hearsay only. If thèse statements of the watchmen had 
been made while the fire was still raging or during the continuance 
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of their agency in the performance of a duty which they owed tp the 
défendant they might hâve been admissible; but they were not so 
made. They were no part of the res gestse, were not raade by the 
watchmen while acting as such and had no relation to their acts as 
guardians of the property in controversy. That property had been 
destroyed and their admissions thereafter were narratives of past 
occurrences not binding on the défendant. 

In V. & M. R. Co. V. O'Brien, 119 U. S. 99, 7 Sup. Ct. 172, 30 L. 
Ed. 299, the court says : 

"The fact remains that the occurrence had ended when the déclaration 
In question was made, and the engineer was not in the act of doing any- 
thlng that could possibly affect it. If his déclaration had been made the 
next day after the accident, It would scarcely be claimed that it was ad- 
missible évidence against the Company. And yet the elrcumstance that it 
was made between ten and thirty minutes, an appréciable period of time, 
after the accident, cannot, upon princlple, make this case an exception to 
the gênerai rule. H the contrary view should be maintained, It would fol- 
low that the déclarations of the engineer, If favorable to the company, would 
hâve been admissible In Its béhalf as part of the res gestse, without calling 
him as a witness; a proposition that will find no support In thé law of évi- 
dence." 

See, also, Packet Co. v. Clough, 87 U. S. 528, 22 L. Ed. 406 ; Lubv 
V. Hudson R. R. Co., 17 N. Y. 131. 

The third point argued by the plaintiiïs is that the court erred in 
limiting the cross-examination of the engineer who was in charge 
of the defendant's switching engine at Westwego on the day of the 
fire. His direct testimony tended to show that the engine was in 
good condition and was provided with an arrester which made the 
émission of sparks impossible. On cross-examination he was asked 
how many times he had been tô New York to testify what in his judg- 
ment was the standard among engineers for the best construction 
of locomotives, what route he took in travehng from New Orléans 
to New York and whether he had noticed, at night, any sparks from 
the locomotive that was pulling his train. Thèse questions were ob- 
jected to and the objections were sustained. A mère statement of the 
questions is sufficient to demonstrate their irrelevancy and immate- 
riality. 

Error in excluding évidence ofïered in alleged rebuttal is the sub- 
ject of the plaintiflfs' fourth ground of complaint. The simple ques- 
tion is whether the testimony offered was proper in rebuttal. If not, 
the judge in the exercise of his discrétion was at liberty to exclude it. 

After the défendant had closed its proof the plaintififs sought to 
show that on the night of the fire the hydrants were blocked and 
the hose would not operate. This was clearly part of the plaintiffs' 
main case. The testimony was as available then as later in the trial 
and if they intended to rely upon the defective condition of the 
hydrants at the time of the fire as a ground of négligence they should 
hâve presented their testimony so that the défendant would hâve had 
an opportunity to answer it. No excuse for not doing so is sug- 
gested. 

It is, perhaps, possible that, as the watchmen were employés of 
the défendant, the plaintiflfs expected that they would be called by 
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the défense, thus giving the plaintiffs the wide latitude of cross-exam- 
ination. If this surmise be well founded, the plaintifïs, in the expecta- 
tion of securing larger advantages, took the risk of losing what they 
possessed and bave no reason to complain of the resuit. The trial 
judge had the entire situation before him and was much better quali- 
fied than an appellate court to détermine whether the case could 
be reopened upon the new averment of négligence with justice to the 
défendant. He evidently thought that it could not be and there is no 
pretense that in so ruling there was any abuse of discrétion. 

The court was requested to charge that the failure of the défend- 
ant to call the watchmen as witnesses raised a presumption that their 
testimony would not hâve been favorable to the défendant. This 
proposition is argued as plaintifïs' fifth point. One of thèse watch- 
men was dead but his testimony had been previously taken and was 
accessible to both parties; in fact, the plaintifïs attempted to read 
it on rebuttal. Two others were actually présent in the courtroom 
and the whereabouts of the fourth was not accounted for. They 
were employed by the Boylan Agency to guard the cotton on detend- 
ant's premises and when the cotton was destroyed their connection 
with the défendant ceased; at least it does not appear that it con- 
tinued. In thèse circumstances we are of the opinion that the plain- 
tifïs were entitled to no more favorable charge than was actually 
given by the judge. He said: 

"To withhold testimony which it Is In the power of a party to produce, 
in order to rebut a charge against it, where it is not supplied by other 
équivalent testimony, may be as fatal as positive testimony in support or 
confirmation of a charge." 

The last proposition argued relates to an alleged error in answer- 
*mg a question asked by the jury after they had retired to their room. 
The question was as follows: 

"Did the judge charge that even if we found that there vras négligence 
on the part of the défendant, we must flnd for the défendant unless that 
négligence caused the loss of this lot of cotton?" 

The answer was "Yes, the court so charged." 

This answer was in exact accord with the fact, he had so charged, 
the charge was correct and no exception was taken. It will be ob- 
served that the jury were not asking for new instructions, but were 
in doubt as to an instruction already given. It was, in légal effect, 
as if they had sent for a copy of the charge upon the point in question. 
After the judge had announced the answer which he intended to send 
to the jury counsel for the plaintiffs made the following request : 

"I ask the. court to charge that If the jury iinds that there was négligence 
they must flhd a verdict for the plaintiffs unless they flnd that that négli- 
gence did not cause the loss." 

After the jury has retired the functions of counsel cease and there 
should be no interférence by them with communications between 
the jury and the court. It is too late to présent additional arguments 
or new requests. Information of what takes place should not however, 
be withheld from counsel and they may enter an exception to any 
action of the court which they deem prejudicial to their client's rights. 
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There îs no pretense that the answer actually sent to^the jury was 
erroneous and we might safely rest the décision upon the proposition 
that the court in such circumstances is under no obligation to adopt 
the language of counsel even though more accurate than his own. 
It is enough that the answer was correct. 

An examination of the plaintiffs' request makes it apparent that it 
States negatively the instruction given by the court and présents a 
question of metaphysics which a jury would hardly pause to consider. 
The différence, from a practical point of view, is so unimportant as 
to become negligible. : Were it necessary, however, to choose be- 
tween the two propositions we should hâve Httle hésitation in select- 
ing the one charged by the court, remembering as we must that the 
burden was unquestionably upon the plaintiiïs to prove that the loss 
occurred through the négligence of the défendant. 

It foUows that the judgraent must be âffirmed with costs. 



McCORMIOK V. SHIPPY. 

(Circuit Court of Appeals, Second Circuit. July 1, 1903.) 

No. 18& 

1. Chabteh Partt— OoNSTRUcrrON and Validitt of Provisions— LiABiLiTr 

OF Chabterer for Loss op Yacht. 

It is compétent for a charterer of a pleasure yacht to stipulate in the 
charter party against hIs liahility for loss or damage to the vessel through 
his négligence, there being no question of public poUcy involved, as la 
case of a common carrier. 

2. Same. 

A provision of a time charter party for a yacht that "the charterer 
shall assume no responslblllty for loss or damage to the yacht" must be 
construed to include loss through hls négligence, since for a loss from any 
other cause he would not be llable wlthout such provision, and wheu 
considered In connection with other provisions requiring the payment of 
hire untll redelivery, "unless lost," and the return to him of hire pald 
In advance, should the vessel be lost, it shows that it was the intention 
of the parties thereby to exempt hlm from liability for loss In any event. 
8. Same. 

A provision In a time charter party for a yacht that the charterer shall 
"malntain the yacht In a thoroughly efficient state in hull and machinery 
for and during the service" binds him only to make the wear and tear 
repairs which would otherwise be imposed by law upon the owner, and 
Is not in conflict with a clause exempting him from responsibility for 
loss or damage to the vessel. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In Admiralty. Appeal from a decree (119 Fed. 226) dismissing a. 
libel against the charterer for loss of libelant's yacht. 

Robert S. Benedict, for appellant. 
Chas. C. Burlingham, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The court below in its opinion has 
fully stated and discussed the facts herein, from which it reached the; 
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conclusion that the charterer was the owner pro hac vice, and would 
hâve been responsible in ail respects for the master's négligence, pro- 
vided he had not exonerated himself by a spécial and binding stipula- 
tion in the contract. 

The contract between the parties was expressed by a charter party 
which provided that the owner let the yacht from August 15, 1901, to 
September 15, 1901, "fitted for service, including necessary equip- 
ment," on certain conditions, those relevant to this inquiry being as 
follows : 

"(1) That the charterer shall provide and pay for ail coal, port charges, 
pilotage, provisions, wages of crew, deck, engine room and other necessary 
stores, and ail other charges whatsoever, and shall malntain the yacht in a 
thoroughly efficient state, in hull and machinery, for and during the service. 
The yacht to be dellvered in commission by the owner. 

"(2) That the charterer shall assume no responsibility for loss or damage 
to the yacht" 

"(4) • • • Hire to continue until her delivery in like good order and 
condition to the owner, unless lost, at New York, N. Y." 

"(7) That, should the yacht be lost, hire paid in advance and not earned, 
reckoned from the day of her loss, shall be returned to the charterer." 

The charter was subsequently extended to October 3ist, and the 
full amount of charter money, $6,500, was paid to the owner. 

The circumstances bearing on liability for the loss of the yacht are 
well stated in the opinion of the District Judge, as follows : 

"I flnd that the yacht was dellvered to the charterer In conf ormity with the 
provisions of the contract, and remained under the charge of the master, 
who had been for some time before employed by the owner when the yacht 
was In hiB own service, and who was regarded by him as entirely compétent 
to navigate the yacht, both as master and pilot, in any waters with which 
he was familiar, and in any waters within the limits of the contract. In eon- 
junctlon with local pilots. The owner recommended the master to the char- 
terer fully in thèse respects, and he was accepted and relied upon by the 
latter, who was not himself compétent to navigate the yacht, in ail respects 
in which a yacht owner or charterer might reasonably dépend upon an expert 
navigator. During the earlier part of the chartered period the yacht had been 
employed In trips east, through Long Island Sound. Upon one of thèse trips 
the charterer had mentioned to the master a possible trip to the Delaware 
Bay, In the vicinity of Cape May, and on the 8th of September, when the 
yacht was In New York Harbor, the charterer gave orders to the master to 
lit her out for such a trip. The master was not familiar with the waters 
of Delaware Bay, or the approaches thereto, but said there would be no 
difficulty In making a daylight run, and asked for charts of the vicinity, 
which the charterer provided. The start was made on the lOth, though not 
at as early an hour as was expected, and it was getting dark when the 
vicinity of Atlantic City was reached; but the master did not suggest the 
necesslty of making harbor there, and the charterer, relying upon the master's 
ability to navigate the yacht safely to her destination, gave no orders for a 
harbor. The weather was very fine at the commencement of the voyage, but 
it had become somewhat overcast, and the sea had increased, with a southerly 
breeze, but there was nothlng then to excite appréhension, and the voyage 
was continued. About 8 o'clock in the evening the vicinity of Cape May was 
reached. At this time the sea was rough enough to affect this small yacht, 
and the master concluded to seek the shelter of the Delaware Breakwater, 
near Cape Henlopen, instead of going to Cape May, as originally intended. 
He had been studying the charts on thé way down, and concluded that he was 
compétent to navigate the vessel into the harbor without the ald of a pilot, 
and was so confident of his ability that he not only did not seek a pilot boat, 
but suffered a steam pilot boat to pass him, without observing her, on her 
124 F.-^ 
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slgnalefloffer to furnlsh a pilot, notwithstanding the charterei', and a guest 
who was wlth hlm, suggested to hlm that a pllot should be obtained. Pro' 
ceeding with a view that he understood the situation, having passed the 
Over Falls Llghtship on Ms port hand, he steered, as he thought, for an en- 
trance to the breakwater harbor, but made no allowance for a strong ebb 
tide, wlth the conséquence that he lost his bearings, and, stlll going ahead, 
brought the yacht up on the point of , Cape Henlopen, where she became a 
total loss, fortunately wlthoutloss of life." 

Upon thèse facts the court held as follows: "There can be no 
doubt that the loss was attributable to the master's négligence; 
* * *" and that the charterer "was responsible in ail respects for 
the master's négligence, unless he had exonerated himself by a spécial 
and binditig stipulatioh in the contract." 

As the'deitermination of the question whether the charterer was the 
owner of said yacht, pro hac vice, is unnecessary to the décision of the 
case, we express no opinion thereon. 

Nor is it necessary to décide whether the évidence jiistified the con- 
clusion of the court belôw that the charterer would hâve been liable if 
he had not exonerated himself by stipulation in said charter party. 
Whether the master was himself négligent or not, there was no négli- 
gence on the part of respbndent in employing him. Hè was selected, 
hired, and recommended by libelant, and he had entire charge of the 
crew and of the yacht and its navigation without interférence from re- 
spondent. 

It is cqntended, however, that respondent was personally négligent 
in the failure to provide a pilot in unfamiliar waters. There might bé 
considérable force in the argument that the charterer could not by said 
gênerai clause exempt himself from liability for négligent failure to 
comply lîifith the spécifie agreement in ■ said charter that he should 
provide pilotage, if the évidence showed any négligence in this regard. 
But he w'as not a seafaring man ; he had had no expérience in the 
management of yachts; he might reasonably hâve supposed that, if 
a pilot was needed, the master, confessedly a compétent navigator, 
would notify him, especially in view of the fact, as found by the court, 
that "the charterer was willing and désirons of furnishing a pilot on 
this occasion, but the master did not consider the employment of one 
necessary." 

It is not clear from the évidence in what respect, if any, the charterer 
was guilty of négligence. But if it be assumed either that the loss 
was attributable to his négligence, or to such négligence of the master 
as should be imputed to the charterer, the question arises whether he 
has exempted himself from such liability by the clause in the charter 
party, "The charterer shall assume no responsibility for loss or damage 
to the yacht." 

The contention of the libelant is that the language is riot sufiSciently 
spécifie to free the contraçting party from liability arising out of his 
négligence; that it is répugnant to the clause providing that the 
charterer shall maintain the yacht in a thoroughly efficient state ; and 
thàt, read în connection with other clauses in the charter, it shows 
that the Charterer àgi-eed to do certain things, and was liable for a 
failure, through négligence, to keep such agreement. 

The gênerai doctrine is stated by Judge Nelson in New Jersey 
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Steam Navigation Company v. The Merchants' Bank, 6 How. 344, 
383, 12 Iv. Ed. 465, as follows : 

"If It Is compétent at ail for the carrier to stipulate for the gross négligence 
of himself, and his servants or agents, in the transportation of the goods, it 
should be required to be done, at least, in terms that would leave no douht 
as to the meaning of the parties." 

There is no question of public policy involved in this charter party, 
as in the case of a common carrier. It is well settled that the parties 
in such a case hâve the right to provide by apt language against lia- 
bility for négligence. Hartford Pire Insurance Company v. Chicago, 
Milwaukee & St. Paul Railway Company, 175 U. S. 91, 98, 20 Sup. Ct. 
33, 44 L,. Ed. 84 ; Baltimore & Ohio Southwestern Railway Company 
V. Voight, 176 U. S. 498, 505, 20 Sup. Ct. 385, 44 L. Ed. 560. It is 
also well settled that an ordinary bailee for hire can only relieve him- 
self from liability for neghgence upon clear and convincing proof that 
such was the intention of the parties. The question herein is whether 
the évidence fulfills this requirement. 

It appears from inspection of the second article of the charter party 
that it originally read as follows : 

"(2) That the yacht shall be insnred for the beneflt of the owner, and that 
the charterer shall assume no responsibility for loss or damage covered by 
the terms of said insurance; the premium on the policy of insurance to be 
paid by the charterer." 

It was amended by erasing ail référence to insurance, and adding 
the words "to the yacht," and the owner procured insurance on the 
yacht. The only legitimate inference to be drawn from such erasure 
and interlineations is that the owner originally proposed that the 
charterer should insure the vessel for his (the owner's) benefit ; that, 
the charterer refusing to do so, the charter party was so amended in 
order to relieve the charterer from liability for loss or damage. The 
clause must be interpreted to include loss through his négligence, be- 
cause for loss not arising from négligence he would not be liable. The 
charterer of a vessel is a bailee for hire, and "is only responsible for 
ordinary diligence and liable for ordinary négligence in the care of the 
property bailed." Clark v. United States, 95 Ù. S. 539, 542, 24 L. Ed. 
518; Sun Printing & Publishing Association v. Moore, 183 U. S. 642, 
654, 22 Sup. Ct. 240, 46 L. Ed. 366. 

The charter, taken as a whole, shows that in no event was the 
charterer to be liable in case of loss. Thus, article 4 provides for 
the continuance of the hire until delivery, "unless lost" ; article 7 pro- 
vides, "should the yacht be lost, hire paid in advance" should be re- 
turned to the charterer. 

But it is contended that the charterer's agreement in article i of the 
charter, to "maintain the yacht in a thoroughly efficient state in hull 
and machinery for and during the service," conflicts with this view. 
But this clause only provides for the assumption of a légal obligation 
by the charterer to make wear and tear repairs, which otherwise would 
be imposed by law upon the owner. In charter parties "the owner 
usually stipulâtes that the ship is sound, staunch, and seaworthy ; that 
he will keep her in repair, périls of the sea excepted ; * * * ^j^^^ 
if thèse obligations were not expressed, the law would impose them on 
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the owner." "He îs therefore bound, unless prevented by the périls 
of the sea or unavoidable accident, to keep her in proper repair." 
3 Parsons on Contracts (Shippirtg) p. 302 ; Work v. Leathers, 97 U. S. 
379, 24 L,. Ed. 1012. That this clause was intended to apply to such 
repairs as were necessary in running the yacht further appears from 
the provision for "delivery in like good order and condition to the 
owner, unless lost." If this clause has any bearing on the clause ex- 
empting the charterer from liability for loss or damage, the two may 
be well read together to the efïect that, while the charterer "shall as- 
sume no responsibility for loss or damage," he a.grees to so "maintain 
the yacht in a thoroughly efficient state, in hull and machinery, during 
the service," as to keep her in like good order and condition "until her 
delivery to the owner, unless lost." 
The decree of the District Court is affirmed, with interest and costs. 



SCHWARZSCHILD & SULZBERGER CO. v. PHŒNIX INS. CO. OK 

HARTFORD. 

(Circuit Court of Appeals, Second Circuit July 1, 1903.) 

No. 155. 

1. Insurance— Cancellation of Polict. 

Where, by the terms of a policy, the insurer was given the right to 
cancel the same by glvlng flve days' notice, a telegram from Its agent 
to the authorized agent of the Insured positlvely directing a cancellation, 
followed by a letter confirmlng the same In unequivocal language, oper- 
ated as a cancellation at the end of flve days thereafter, during whicb 
no further communication was sent; and subséquent correspondence, by 
which the agent of the insured attempted to secure a reconsideratlon of 
such action, dld not hâve the effect of renewing the policy. 

2. Same— Efpectiveness of Notice — Eetubn of Premicm. 

Under a provision in an insurance policy glvlng the insurer the rlght 
to cancel the same by giving five days' notice, and requiring It to return 
the uneamed premium In case of cancellation "on surrender of the 
policy," It Is not essentlal to the efCeetlveness of a notice of cancellation 
by the insurer that the unearned piremium be returned or tendered In 
advance of the surrender of the policy by the Insured. 

In Error to the Circuit Court of the United States for the Southern 
District of tJew York. 
For opinion below, see 115 Fed. 653. 

Writ of error from Judgment entered for défendant on a trial to the court 
wlthout a Jury of an action removed from the Suprême Court of the state of 
New York to the United States Circuit Court for the Southern District of 
New Yorlï. The action was brought for the recovery of $50,000 on a policy 
of insurance In the défendant company. The facts appearing of record and 
the grounds of the judgment are fully set forth in the opinion of the court 
below and In its flndings of fact and statement of conclusions of law. 

Wheeler H. Peckham, for plaintifif in error. 

Wm. Vanamee and Chas. E. Perkins, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 
f 2. See Insurance, vol. 28, Cent. Dig. S 510. 
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TOWNSEND, Circuit Judge. The exceptions herein challenge the 
correctness of the finding of the trial court that the policy in suit had 
been canceled at the time of the fire which damaged plaintiff's fM-op- 
erty. The provision of the policy relevant to this inquiry is as fol- 
lows : 

"Thls policy shall be canceled at any time at the request of the insured, 
or by the company by giving five days' notice of such cancellation. If this 
policy shall be canceled as hereinbefore provided, or become vold or cease, 
the premium having been actually paid, the unearned portion shall be re- 
turned on surrender of this policy or last renewal, the company i-etaining the 
customary short rate, except that where this policy is canceled by this com- 
pany giving notice it shall retain only the pro rata premium." 

The fire occurred on October 6, 1899. The transactions between 
the parties were conducted by correspondence, from which the trial 
court concluded that the policy in suit had ceased to be in force and 
efïect before said date. The facts material to said conclusion are as 
follows: On September 20, 1899, the defendant's agent, in response 
to a telegram from plaintiff's agent, telegraphed: "No, our com- 
panies won't carry. Cancel Phœnix [the policy in question] $50,000.'' 
On said day defendant's agent also wrote that he had been obliged 
to reply "that it would be necessary for us to call for the immédiate 
cancellation" of said policy. We are of the opinion that said per- 
emptory, definite, and unqualified language was a suiïicient compliance 
with the requirements of the policy as to notice. During the fivc 
days after receipt of said notice by plaintiff's agent he received no 
communication from defendant's agents qualifying said notice. The 
rights of the parties, therefore, became fixed at the expiration of said 
period, and the correspondence between the parties subséquent to 
said period, by which plaintiff sought to secure a reconsideration of 
said action, is immaterial to the décision herein. We conclude, fur- 
thermore, that said subséquent correspondence and the conduct of the 
plaintiff's agent indicate that he understood said telegram and letter 
of September 20th, as a notice of cancellation, and a request for the 
immédiate return of the policy. Plaintiff's agent admitted that therc- 
by défendant had "ordered up the poHcy," the letter in reply merely 
asked for a reconsideration of said décision ; and, after this had been 
refused, plaintiff's agent procured a new policy in substitution for the 
one which had been canceled. 

Plaintiff has excepted to the admission in évidence of certain let- 
ters and telegrams between the gênerai agent of défendant and its 
spécial agent, who alone conducted the correspondence between the 
parties. Inasmuch, however, as this correspondence has no bearing 
on the évidence from which we hâve reached our conclusion herein, 
its admission is immaterial, and furnishes no ground for réversible 
error. 

Plaintiff contends that tender or payment by the insurer of the 
unearned premium is a condition précèdent to cancellation, and that, 
as défendant had never tendered to plaintiff the unearned premiums 
on said policy, it had not been canceled. The findings of the court 
upon this point are as follows : 

"Twenty-Second. That by the course of business carried on during the year 
1899 between the said Merriam and his said flrm [defendant's agent] and the 
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said B. 0. Anderson & Company [plalntlff's agent] there was an open ac- 
count kept between them in whlch tbe said E. C. Anderson & Company were 
chargea with the premiums on pollcies obtained by the said Merriam and his 
firm for tbe plalntiff, and were credlted with the amounts of unearned pre- 
miums on canceled policies, and thls account was settled by paying the 
balance In cash at stated intervais. 

"Twenty-Third. That the uneamed portion of the premium upon the said 
policy of the défendant upon the cancëllation thereof amounted to the sum 
of about three hundred and twenty dollars ($320). That from the 20th day 
of September, 1899, to the 6th day of October, 1899, and thereafter, there re- 
mained a balance due upon the saM open account between the said Merriam's 
firm and the said B. C. Anderson & Company in favor of said Merriam's 
firm and agalnst the said E. G. Anderson & Company of over two thousand 
dollars ($2,000). The défendant made no other tender to the plalntiff of said 
unearned portion of the premium due upon said cancëllation." 

It would seem that, as an amount sufficient to cover said premiums 
was in the hands of plaintiff's agent on open account between the 
parties at the time of the notice of cancëllation, no such suggested 
tender or payment would hâve been necessary upon any construction 
of said provision. But, irrespective of thèse facts, the language of 
the foregoing provision demands a construction fatal to plaintiff's 
claim. It provides specifically for the absolute cancëllation of the 
policy at any time by tfie company by giving five days' notice there- 
of. It further provides in express terms that, on surrender of the 
policy after such cancëllation, the unearned premium shall be re- 
turned. It is difificult to conceive how language more definite could 
hâve been employed to show that the right to claim such unearned 
premium could only accrue after cancëllation by the insurer and sur- 
render by the insured. 

In support of its contention counsel for plaintifï relies upon the 
case of Tisdell v. The New Hampshire Fire Insurance Company, 
155 N. Y. 163, 49 N. E. 664, 40 L,. R. A. 765. It is true that in said 
case the Court of Appeals of the state of New York, by a divided 
court, held that such repayment was a condition précèdent to can- 
cëllation. We are not unmindful of the great weight which should 
ordinarily be given to the décisions of said court, especially upon a 
question involving the construction of a form of policy fixed by the 
statute of said state. But in the Tisdell Case we are wholly without 
any sufficient or satisfactory guide as to the process of reasoning 
by which a majority of the court reached its conclusion. The opin- 
ion States that : "The question presented on this appeal is no longer 
an open one in this court. It was decided in the case of Nitsch v. 
American Central Insurance Company, 152 N. Y. 635, 46 N. E. 11 49, 
afHrmed in this court without an opinion." The mémorandum of 
the décision in the Nitsch Case only shows that it affirmed a judgment 
of the Suprême Court, General Term, reported in 83 Hun, 614, 31 
N. Y. Supp. 1131, which affirrned a judgment in favor of plaintifï en- 
tered upon a verdict directed by the trial court. Référence to 83 
Hun, 614, 31 N. Y. Supp. 1131, shows that the General Term wrote 
no opinion. We are, therefore, without anything in the reports to 
show what questions were decided, or even what issues were pre- 
sented. Chief Justice Parker, however, in his dissenting opinion in 
the Tisdell Case, shows that the Court of Appeals was required to 
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affirm a judgment of the General Terni in the Nitsch Case upon an- 
other and unquestioned ground of waiver by défendant. In thèse cir- 
cumstances we are unable to accept the conclusions of the Court of 
Appeals in the Tisdell Case. 

Upon the facts found hereinwe must hold that notice of cancella- 
tion was duly given by défendant, and acquiesced in by plaintiff, 
and that no further action on the part of défendant was necessary 
until after the surrender of the policy. 

The judgment is afïirmed, with costs. 



EDWARD P. ALLIS CO. v. STANDARD NAT. BANK OF THE CITY OF 

NEW YORK et al. 

(Circuit Court of Appeals, Second Circuit July 1, 1003.) 

No. 130. 

1. Eqditt— Suit for Fratjd— Evidence Consideked. 

Evidence held insufflaient to establisb fraud on the part of défendant 
national bank In tbe organization or opération of a corporation which 
was formed by complalnant and certain stockholders and officers of the 
bank to continue the business of two insolvent lumber eompanles of 
which both complalnant and the bank were creditors, or any action of 
the bank which rendered It liable in equity to complalnant on the con- 
tracts of such corporation. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

W. E. Carter, for appellant. 
H. H. Bowman, for appellees. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. The following excerpt from the opinion of the 
Circuit Court succinctly sets forth the circumstances under which the 
controversy arose: 

"In the early part of 1896 the complainant was the owner and in posses- 
sion of a sawmill plant at Chatterton, Florlda. This plant had formerly 
been occupied by the C. T. Snowden Cypress Mill Company, a corporation, 
which had abandoned it, and conveyed it to the complainant. The Snowden 
Company had theretofore entered into a contract wlth a New Jersey cor- 
poration, known as the Withlacoochee Lumber Company, by the terms of 
which the Snowden Company had agreed to remove to its mill and couvert 
the same Into marketable lumber the standing trees which the lumber Com- 
pany owned, or represented that it owned, for an agreed prlce per thousand 
feet. Both eompanles became financially embarrassed, and the Snowden 
Company transferred its projjerty to the complalnant, as above stated, in 
payment for the mill plant and machlnery which had been fumished by the 
complainant. The défendant the Standard National Bank had, prlor to this 
tlme, become a credltor In the sum of about $15,000 of the lumber compahy, 
for which debt it held no avallable security. tJpon Investigation It was dls- 
covered that said lumber company was wltiiout assets, the tltle to the lands, 
which it was supposed to own, being in one Paul, of Philadelphia. The 
bank was also a credltor of the Snowden Company. In thèse circumstances 
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the défendant the New York Lumber Company was organized, wlth the ex- 
pectation and hope that by a reofganlzatlon of the business, with addltional 
capital, It might prove successful, and thus enable ail the creditors, the tam- 
plalnant included, to make themselves -whole in the future." 

The New York Lumber Company was incorporated November 
3, 1896, pursuant to an agreemeht between complainant and défend- 
ants Brown, Mayer, and Lynch. Brown was vice président and a 
director of the bank, and Mayer was an agent whom the bank had 
employée to make examination into the situation in Florida, and 
to collect its claims against its debtors. The stock of the company 
was to be apportioned among the parties to.this agreement, and it was 
part of the plan that complainant's sawmill and plant was to be leased 
and used by the new company in carrying on its business by con- 
verting into marketable lumber the cypress timber obtained from 
Paul. The bank from time to time advanced to the New York Lum- 
ber Company on its notes sums amounting in the aggregate to more 
than $35,000; nevertheless the enterprise turned out disastrously, 
and the Lumber Company failed, owing complainant for rent, insur- 
ance, damages to personal property, etc. 

The Circuit Court thus epitomized the relief demanded in the com- 
plaint : 

"First. That the défendants be adjudged and decreed to reasslgn to the 
complainant a Judgment obtained by it against the Wlthlacoochee Lumber 
Company, and transferred to the défendants Brown, Mayer, and Lynch, 
September 29, 1896. 

"Second. That an accounting be had between the complainant and de- 
fendants for rentals, taxes, and insuranoe due under the lease of the sawmill 
plant to the New York Lumber Company, and for damages occasloned by 
the improper care of the sald plant. 

"Thlrd. That the défendant Brown, who, in considération et an extension 
by the complainant of the time of payment of the rent due August Ist and 
the months followihg, agreed to pay $5,000 of the amount so extended on or 
before January 1, 1898, be adjudged and decreed to pay said amount and 
interest thereon. 

"Fourth. That the défendant the Standard National Bank, 'by and through 
its said créature, sald New York Lumber Company,' may be adjudged aud 
decreed to convey to the complainant ail interest whieh the said bank or 
lumber company hâve obtained or will obtaln in the 15,000,000 feet of cypress 
timber agreed to be conveyed by said Paul. 

"Fifth. That the défendants Brown, Mayer, and Lynch be 'decreed and 
directed to cause the said défendant Burrows to forthwith turn over to your 
orator the said $60,000 in stock so placed in his hands, as above stated.' " 

The deeree grantcd the relief prayed in the fîrst and fifth of thèse 
paragraphs. As to the third it held that, assuming ail complain- 
ant's contentions as to the facts to be true, it had an adéquate remedy 
at law, and therefore refused relief in equity. 

By the first three assignments appellant charges error (i) in re- 
fusing to find that the New York Lumber Company was in substance 
and efïect the Standard National Bank acting under the disguise of 
the lumber company, and that complainant in making the agreement 
under which the new lumber company was organized really contracted 
with the bank through its authorized officers and agents, and not 
with the défendants Brown, Mayer, and Lynch as individuals; (2) 
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in holding the évidence fails to establish any agreement or obligation 
on the part of the bank which renders it liable to complainant; and 
(3) in finding that there is no agreement, oral or written, in the name 
of the bank. 

The record is extremely voluminous, and contains a large amount 
of irrelevant matter. The fundamental question involved is one of 
fact, and nothing w^ould be gained by a long rehearsal of the évidence. 
Suffice it to say that we concur with the Circuit Court in the conclu- 
sion that the New York Lumber Company was not the "Standard 
National Bank acting under the name and disguise of the lumber 
Company," and that the bank did not, either directly or as undisclosed 
principal, enter into any contract to respond to complainant for the 
defaults of the lumber company. Brown was vice président and a 
director, Burrows was a director, and as such officers they were the 
agents of the bank to do what bank ofHcers may properly do. Mayer 
was a spécial agent employed to coUect the claims of the bank against 
the Snowden Company. Within the scope of their employment what- 
ever was done by thèse agents would be binding upon their undisclosed 
principal, but there is nothing to show that the principal in this case 
ever employed them or either of them to embark the bank in the busi- 
ness of running a sawmill in Florida. The circumstance that, after 
the lumber company was started, the bank fînanced it by discount- 
ing its paper and loaning it money, is not persuasive, nor does it make 
any différence that the vice président promised in advance that he 
would make loans of the bank's funds for such purpose. Such a 
promise was highly improper, under ail the circumstances, and the 
funds of the bank were most improvidently handled in the effort its 
ofificers made to get back money which their prior improvidence had 
sunk in a bankrupt enterprise ; but the évidence falls far short of es- 
tablishing any action by the bank which would make it directly re- 
sponsible for the obligations of an independent corporation engaged 
in the lumber business. 

The fourth assignment of error deals with a finding of the Circuit 
Court touching the application of the doctrine of ultra vires. That 
need not be considered ; it would be idle to discuss whether a national 
banking corporation could or could not do something, when the proof 
tails to show that it did or even tried to do it. 

Of the remaining errors assigned it is stated in the brief that, "while 
they are severally insisted upon, they do not seem to require separate 
considération." There is no other référence to them ; it will be sufii- 
cient therefore to state that, in our opinion, they do not présent 
ground for reversai. 

The decree is afïirmed, with costs. 
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THE HTADBS. 

(Circuit Court ot Appeals, Second Circuit July 1, 1903.) 

Ko. 177, 

1. Shippino— Injdrt to C*Rao— Sbawobthiness of Ship. 

A new Steel steamsbip, admittedly first-class In construction and equlp- 
ment In erery other respect, cannot be held liable for damage to a cargo 
of wheat by water, on the ground of unseaworthiness at the beginnlng 
of the voyage, because of the InsufBciency of the hatch coverings, under 
section 3 of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. 
Comp. St. 1901, p. 2946]), where the wooden coyers were tight and well 
fltted, and over them were fasteneà two canvas covers of No. 1 hard 
duck — one new, and the other nearly so — such as were usually considered 
a Bufflcient coverlng, and whlch were speclflcally approved by the under- 
wrlter's surveyor under whose Inspection the loadlng was done, and 
where shortly af ter salling the vessel encountered a three-days hurricane, 
during whlch the seas broke over her, dismantUng her steering gear and 
producing a gênerai strainlng and leakage, resultlng in injuries whicb 
It cost $14,000 to repair. Under such évidence, the damage must be at- 
trlbuted to périls of the sea. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Appeal by libelants from a decree of the District Court for the 
Southern District of New York dismissing libel for damages to cargo 
of wheat while being carried by the steamship Hyades from Galves- 
ton to New York, in September, 1900. The négligence charged 
against the vessel is her failure to provide suitable hatch coverings 
for the voyage. Décision below is repôrted in 118 Fed. 85. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 
H. Putnam, for appellants. 
Wilhelmus Mynderse, for appellee. 

COXE, Circuit Judge. The salient facts are carefully stated in the 
opinion of the district judge. 

The third section of the Harter act (Act Feb. 13, 1893, c. 105, 27 
Stat. 445 [U. S. Comp. St. 1901, p. 2946J) provides that if the owner 
of any vessel transporting merchandise or property shall exercise due 
diligence to make her in ail respects seaworthy and properly manned, 
equipped, and supplied, she shall net be held responsible for damage 
or loss resulting from faults or errors in navigation or in the man- 
agement of said vessel or for losses arising from the dangers of the 
sea or acts of God. 

The Hyades was a new steel steamer of the highest class, having 
been completed in June, 1900, three months prior to the voyage in 
question. She was exceptionally strong, contained ail the latest im- 
provements and was propelled by triple expansion engines of 2,000 
indicated horse power. Indeed, it is practically admitted that she 
was structurally perfect and seaworthy in ail respects, save one ; the 
covering of her hatches. The coamings were three feet in height 
and so constructed that it was impossible for water to stand on the 

T 1. Losses by périls of the sea, see note to The Dunbrltton, 19 C. 0. A. 465. 



BOEEB V. UNITED STATES. 59 

hatches. The covers were of white pine, laid fore and aft in tiers. 
They were made with straight edges, designed to fit tightly without 
calking. When the wooden covers were in place two canvasses of 
"hard No. i" cotton duck were spread over them and securely bat- 
tened down. One set of thèse canvas covers was absolutely new, 
being used for the first time, and the other set was substantially new, 
having been supplied in June. The testimony fully sustains the fînd- 
ing that this material is the best known hatch covering in use and 
that it is not customary to employ oil, tar or any other préparation, 
in connection with it. It was also proved that it was customary to 
use but two covers of this hard, heavy, closely woven canvas, although 
frequently a third covering of old material, called a "chafer," is used 
to prôtect the other two. The surveyor of the underwriters, under 
whose inspection the vessel was loaded, testifîed: "I considered 
her as safe when she left Galveston, to go to any part of the world, 
as any ship I ever saw." In short, we are unable to specify any 
additional protection which could hâve been adopted to make the ves- 
sel more seaworthy. 

Two days after leaving port the Hyades was caught in the very cen- 
ter of the unprecedented hurricane which swept over Galveston with 
such appalHng résulta. For three days she was bufïeted by wind and 
waves, tremendous seas breaking over her, which dismantled her 
steering gear, carried away everything movable and produced a gên- 
erai straining and leakage of the ship. It is enough to say she was 
so severely injured that it cost $14,000 to repair her. The wonder is 
not that the cargo was damaged but that the ship survived at ail. 

We hâve, then, the case of a strong, new, modem steel ship, sea- 
worthy in every respect and properly manned and equipped, encoun- 
tering a cyclone of unprecedented fury, which for three days held her 
in its grasp. That the damage to the cargo was due to the storm 
cannot be doubted. Indeed, a better illustration of loss by périls of 
the sea can hardly be imagined. 

The decree is affirmed with interest and costs 



BOKER V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. July 1, 1903.) 

No. 140. 

1. CusTOMS DuTiES— Classification— CoLD-RoLLED Steel in Strips. 

Steel in strips, varying from % inch to 6 inclies in width, and from 
No. 10 wire gauge to No. 36 in thickness, mostly In colis exceeding 100 
f eet in length, produced by rolllng a billet or bar cold, and not by shear- 
ing from commercial sheet steel of greater width, and known commer- 
cially as "steel strips," or "cold-roUed steel," is dutiable under Tarlff 
Act Aug. 27, 1894, c. 349, § 1, Schedule C, par. 122 (28 Stat. 516), which 
provides for "steel in ail forms and shapes not speclally provided for in 
this act," and not under section 1, Schedule C, par. 124 (28 Stat 517), as 
"sheet steel in strips," regardless of its value. 

Appeal from the Circuit Court of thè United States for the Southern 
District of New York. 
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Appeal from décision of the Circuit Court affirming a décision of the 
board of gênerai appraisers which affirmed a classification of certain 
imported merchandise as made by the collector. 

For opinion below, see Ii6 Fed. 1015. 

Albert Comstock, for appellant. 
Chas.D. Baker, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The appellant imported at various 
times, in 1894 and 1895, cold-rolled steel in strips. The collector as- 
sessed that portion of the merchandise valued above 4 cents per pound, 
under paragraph 124 of the act of 1894 (Act Aug. 27, 1894, c. 349, § i, 
Schedule C, 28 Stat. p. 517), which provides, inter alia, for an ad 
valorem duty of 40 per centum upon "sheet steel in strips." The im- 
porter protested, insisting that it should hâve been assessed under 
section i, Schedule C, par. 122 (28 Stat. 516), which provides for "steel 
in ail forms and shapes not specially provided for in this act." The 
board of appraisers sustained the action of the collector. Testimony 
was taken on behalf of the importer in the Circuit Court, which subse- 
quently affirmed the décision of the board. The importer thereupon 
appealed to this court. 

The importer admits that the merchandise in question is steel, and 
that it is in strips, but he dénies that it is sheet steel. This is, there- 
fore, the only controversy. If the merchandise be sheet steel, it is 
conceded that the action of the collector was correct ; if not sheet steel, 
his assessment should be overnaled. 

The board finds that the steel in question is cold-rolled steel in strips, 
valued above 4 cents a pound, varying in width from less than i inch 
to not exceeding 6 inches, and is mostly in coils exceeding 100 feet 
in length and varying in thickness from No. 10 wire gauge to No. 36, 
and possibly in some instances thinner than No. 36. 

In United States v. Wetherell, 65 Fed. 987, 13 C. C. A. 264, where a 
similar controversy arose, the Circuit Court of Appeals in the First 
Circuit found that "what is commercially known as 'sheet steel' is 
rolled hot in mills called 'sheet mills,' especially adapted for the pur- 
pose, between rolls running so slowly that the sheets cannot be run 
over 12 feet in length, and that the sheets are not less than 8 inches 
wide." And the court, construing paragraph 148 of the tarifï act of 
1890 (Act Oct. I, 1890, c. 1244, Schedule C, 26 Stat. 577), held that 
the words "sheet steel in strips" in said act, if they stood alone, "might 
be construed as meaning steel prepared in sheets in the ordinary sheet 
mills, and then in some way eut or sheared into strips." But in view, 
inter alia, of the uncertainty as to whether strips sheared from what is 
commercially known as "sheet steel" had ever been imported, and of 
the fact that said act provided for sheet steel in strips, "whether drawn 
through dies or rolls," and that sheet steel could not be "drawn 
through dies or rolls," while the strips of steel there in question could 
be thus drawn, the court reached the conclusion that they were cov- 
ered by the provisions of said act. 
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The provisions of the présent act as to sheet steel in strips do not 
contain the words "whether drawn through dies or relis," and the im- 
porter has proved in this case that sheet steel in strips, stripped from 
commercial sheet steel, were, at and prior to the passage of this act, 
an important article in the trade and commerce of this country, and 
were knovvn among dealers generally and uniformly as "sheet steel 
in strips." Each of the strips hère involved is produced by rolling 
a billet or bar to a width of from one-half an inch to less than six 
inches; it is not eut or sheared from a pièce of greater width; and 
such strips are known in trade and commerce as "steel strips," or as 
"cold-rolled steel." 

The décision is reversed. 



WHEATON V. DAILY ÏELEGRAPH CO. 

(CSrcuît Court of Appeals, Second Circuit. July 1, 1903.) 

No. 171. 

1. Cobpobations—Insolvknct—Reckivers— Action by Stockholdeb — Mar- 
BHALiNO AssKTS— Parties. 

Where a bank to which an Insolvent corporation was Indebted was 
not a party to an action by a stockholder for the administration of the 
corporation's assets, It was error for the court to direct the bank to pay 
over to the recelver of the corporation the amount of the corporation's 
deposlts wlth the bank pending a détermination of the bank's rights to 
set off such deposit against the corporation's debt. 

t. Samb— RiGHT OF Set- Off. 

Where, at the tlme of the appointment of a recelver for a corporation, 
It was Indebted to a bank in a sum largely exceeding the amount of 
the corporation's deposit, the bank was enti*Ied to set ofC such deposit 
against the corporation's Indebtedness to It. 

Appeal from the Circuit Court of the United States for the South-= 
ern District of New York. 

Kneeland Moore, for appellant. 
Chas. W. Gould, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. This is an appeal by the New Amster- 
dam National BanJs from an order made in the above-entitled cause 
requiring it to pay over to the receiver of the défendant, the Daily 
Telegraph Company, a sum of money alleged to be the balance of a 
deposit account. The receiver was appointed in an equity suit brought 
by a stockholder of the Daily Telegraph Company in behalf of ail the 
stockholders and creditors of the company to administer its assets. 
The company had kept a bank account with the New Amsterdam Na- 
tional Bank, and at the time when the suit was commenced the account 
showed a balance in its favor of about $2,000 arising from the moneys 
it had deposited over those it had drawn out. The bank allèges that 
at the time it held and owned a note of the company for $6,500, which 
was then due and payable. It refused to pay the balance of the de- 

T 2. See Banks and Banking, vol. 6, Cent. Dlg. § 353. 
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ppsit, account to the receiver upon the contention that ît was entîtled 
to apply that balance towards the payment of the note. It resisted 
the application for the order, as well in respect to the nature of the 
remedy invoked as upon the merits of the receiver's claim. The order 
requiring it to pay over to the receiver seems to hâve proceeded upon 
the theory that primarily the receiver was entitled to the custody of 
the fund, and if it should ultimately appear that the bank was entitled 
to retain the amount, either as a payment or as a set-ofï against its 
note, the court would make restitution. 

We think this an erroneous disposition of the matter. In an action 
like the présent, to marshal and administer the assets of an insolvent 
corporation, it is optional with the plaintiflf to join as parties défendant 
sucli persons as claim an adverse interest in assets in their possession 
alleged to belong to the corporation; and when this has been done, 
and a receiver has been appointed, the court upon hearing the parties 
will détermine whether the custody of such assets shaU, pending final 
decree, remain unchanged, or whether it shall be transferred to the 
receiver. Such a détermination does not adjudicate or afïect the 
ultimate rights of the parties; it extends only to the conservation 
of the assets until thèse rights are finally ascertained. Whether their 
custody shall be changed rests in the sound discrétion of the court. 
If it should appear that the adverse claimants hâve a clear title to the 
assets, it would be an abuse of discrétion to direct the custody to be 
surrendered to the receiver, and especially when because of the paucity 
of other assets they might become subjected to a lien for the ex- 
penses of administration. If, when the receiver is appoiritedi^ it is 
found that property alleged to belong to the corporation is in the 
possession of third persons who claim adverse title, and who hâve not 
been made parties to the action, the receiver cannot interfère with 
their possession. They are entitled to their day in court, and the re- 
ceiver must proceed by suit in the ordinary way to try his right to 
the property, or the plaintifif must bring them in as parties to the 
action, and apply to hâve the receivership extended to the property in 
their hands. The power of a court to proceed summarily against a 
person who has disturbed the custody of its receiver, and which is 
usUally exercised by an order for restitution upon the application of 
the receiver or of the plaintifï in the action, and by punishment for 
contempt upon refusai to cojnply with the order, is undoubted; but 
this exercise of the authority of the court to protect its own possession 
is not to be confounded with; the exercise of jurisdiction over persons 
claiming adverse rights in property which has never been in the 
custody of the court. As, the New Amsterdam National Bank has 
never had its day in court, the order of the court below was unauthor- 
ized, and could not support a proceeding for contempt. Parker v. 
Browning, 8 Paige, 388, 35 Am. Dec. 717; Albany City Bank v. 
Schermerhorn, 9 Paige, 372, 38 Am. Dec. 551 ; Searles v. Railway Co., 
2 Woods, 621, Fed. Cas. No. 12,586; Thompson v. Smith, i Dill. 458, 
Fed. Cas. No. 13,977; Terrell v. Allison, 21 Wall. 289, 292, 22 L. Ed. 
634; Howaird v. Railway Co., loi U. S. 837, 848, 25 L. Éd. 1081. 

Even if the bank had been a party to the suit, we think it wpuld 
hâve been an erroneous exercise of judicial discrétion to require it 



APPEAL OP OAHILL. 63 

to pay over the money to the receiver. The facts alleged by the bank 
in opposition to the application of the receiver were practically undis- 
puted. If they are true it had a right to retain the money, and the 
probability of a final decree to the contrary was too remote to justify 
wresting the fund from the bank pending a final decree, and possibly 
subjecting it to a lien for expenses. 
The order is reversed, with costs. 



Appeal of CAHILIi. 

(Circuit Court of Appeals, Second Circuit. July 1, 1903.) 

No. 145. 

1, TowAGE— Désertion of Tow by Tdg— Liability for Loss. 

A tug, wliicli eut loose from a dredge and two scows, whicli stie liad 
In tow, in the night, and deserted them, in disregard of her duty to use 
ail reasonable efforts for their préservation, is liable for ttieir conséquent 
loës or damage, in the absence of clear proof that her efforts to save 
them would hâve been ineffectuai. 

2. Admiraltt — Appeal— Rbview of Findings of Fact. 

Findings of fact by a commissioner in admiralty on évidence 'which 
is confllcting or doubtful, and which hâve been reconsidered on exceptions 
and approved by the court, wr.l not be disturbed on appeal, uniess manl- 
festly ■wrong. 

Appeal. from the District Court of the United States for the South- 
ern District of New York. 

Wm. G. Choate, for appellant. 

W. Frothingham, for appellee J. P. Randerson. 

Le Roy S. Gove, for appellee Providence Washington Ins. Co. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. According to the testimony of Brainard, the 
pilot of the tug, he thought the dredge was going to founder, and told 
Cutter, the master, that he thought the best thing to be done was to 
"take the men ofï and let the dredge go on the beach" ; and this was 
before the alleged waving of lights on board the dredge. Cutter, the 
master of the tug, testifies that he ordered the tug hawser eut solely 
because of signais from the dredge, and would not otherwise hâve 
done so. No signais had been given from the dredge, and we are satis- 
fied the master of the tug ordered the hawser eut, not because of any 
supposed signais, but solely because he thought, as the pilot did, that 
the dredge and scows would founder, and thereby imperil his own ves- 
sel. After taking the men ofif the dredge, the tug put to sea and aban- 
doned her tows. This ail took place at night, about half past 8 o'clock, 
when the vessels were about two miles from the coast of Cape Cod. 
The rough weather and heavy sea may hâve endangered the scows, but 
the dredge was not in extrême danger, although some of the men on 
board her were apprehensive. The circumstance that the men left her 

Î2. See Admiralty, vol. 1, Cent. Dig. § 770, 
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in hot haste îs explained by the fear and éxcitement creatèd by the con- 
duct of the navigators of the tug. 

Even if the circumstances had been sufficient td jùstîfy the maister 
of the tug in cutting loose from the dredge in order tp take ofï the 
men, they did not justify him in deserting her and her scows, and allow- 
ing them to be beached without any effort to save them. We are satis- 
fied there was a reasonable chance that they could hâve been saved if 
the tug had resumed charge of them. Their owner was entitled to the 
benefit of the chance, and as he has been deprived of it by the conduct 
of the tug, in disregard of her d«ty to use ail reasonable efforts for the 
préservation of her tow, the tug must respond for the conséquences, 
in the absence of clear proof that her efforts would hâve been inef- 
fectuai. Upon this branch of the case we fully concur in the opinion 
of the court below, and do not deem it necessary to express ourselves 
further. 

The numerous exceptions to the fîndings upon the items of damage 
hâve required an extended examination of the proofs taken before the 
commissioner, to whom the cause was referred to report damages. 
The commissioner's fîndings were carefully considered and revised by 
the district judge, and, although a reduced allowance as respects some 
of the items would hâve been more satisfactory, we are unable to say 
that as finally allowed they are not sanctioned by the évidence. The 
losses in the nature of salvage services, and for removing the vessels 
and their dredging appliances to a place of repair, for the repairs made, 
for demurrage, and for dépréciation, when repaired, from their former 
value, were awarded upon correct principles and upon conflicting testi- 
mony. No error of law appears. The fîndings of a master or com- 
missioner will not be disturbed as to matters of fact upon which the 
évidence is doubtful or the inferences are uncertain ; much less when 
his conclusions are reached upon conflicting testimony, and involve 
to a greater or less degree the credibility of the witnesses. When, as 
in this case, they bave been reconsidered upon exceptions and ap- 
proved upon, the review, they should not be disturbed by this court, un- 
less manifestly wrong. 

The decree is afïirmed. with interest and costs. 



■WBBBBE et al. v. MIHILLS et al. 

(Circuit Court ol Appeals, Eighth Circuit July 9, 1903.) 

No. 1,850. 

1. ASSIONMENT OV EbROR^— PlLING BEPOEB APPEAL InDISPENSABIiB. 

Tlie flling of an asslgnment of errors before the allowance of an apneal 
Is Indispensable under the llth rule of the Circuit Courts of Apperls ')1 
Ped. vi, 32 O. C. A. Ixxxvlii), and the appeal wlll be dlsmissed if tliu as- 
slgnment Is not filed before its allowance. 
(Syllabus by the Court.) 

Appeal from the District Court of the United States for the West- 
ern District of Arkansas. 

This Is an appeal from the docree of the District Court sittlng In banli- 
ruptcy, which dlsmissed a pétition of the appellants, George Webber, trustée 
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of the Mammoth PIne Lumber Company, the bankrupt, and the South Texas 
National Bank, a créditer of the bankrupt, to review the allowance of the 
claim of the trustée and executors of the estate of M. T. Jones for the pay- 
nient to them of a share of the proceeds of the sale of certain lands of the 
bankrupt upon which they held vendor's and mortgage liens. The trustée 
and the executors of the estate of Jones did not présent or prove their claim 
against the estate of the bankrupt, but they filed an Intervenlng pétition 
setting up their claim to the proceeds of the sale of the lands upon which 
they held the vendor's and mortgage liens. TMs Intervening pétition was 
filed in the proceeding in bankruptcy against the Mammoth Fine Lumber 
Company on July 20, 1901. The claim which it presented was duly allowed 
after notice to the creditors and the trustée, and it was paid by the trustée on 
October 29, 1901. On August 21, 1902, the appellants appeared and filed a 
pétition to review the allowance of this claim. The court denled and dls- 
missed their pétition on November 19, 1902, and on that day they prayed and 
were allowed an appeal to this court. On November 26, 1902, they filed the 
only aBsignment of errors which appears In the case. 

L. A. Byrne, for appellants. 
W. H. Arnold, for appellees. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The decree of allowance of the claim which the appellants sought 
to review in the District Court was rendered nearly a year before they 
filed their pétition for that purpose, and there is no disclosure in this 
record of any accident or mistake which prevented an appeal from the 
order making that allowance or of any diligence in preparing for or 
prosecuting the pétition for its review. The claim was paid, pursuant 
to the order of allowance, more than nine months before the pétition 
was filed in the District Court, and thèse facts of themselves would be 
sufficient to prevent a reversai of the decree dismissing this pétition, 
if that question was hère for our considération. 

But the fact is that the merits of this case are not within our reach, 
because no assignment of errors was filed in the court below until 
more than six days after the appeal was allowed. Section 997 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 712] makes an assignment 
of errors, a prayer for reversai, and a citation to the adverse party 
essential parts of the record upon which a review of the rulings of 
a trial court may be invoked in the appellate courts of the United 
States. When an appeal is prayed and allowed in open court the prayer 
for reversai and the citation may be waived. But the assignment of 
errors is indispensable to the perfection of the appeal. Rule 11 of this 
court provides that "the plaintiff in error or appellant shall file with the 
clerk of the court below, with his pétition for the writ of error or ap- 
peal, an assignment of errors which shall set out separately and par- 
ticularly each error asserted and intended to be urged. No writ of 
error or appeal shall be allowed until such assignment of errors shall 
hâve been filed." 91 Fed. vi, 32 C. C. A. Ixxxviii. Attention has 
been sharply called to this rule, and the announcement has been plainly 
made that it would be enforced, although in the earlier cases the errors 
assigned were carefully examined, that no injustice might resuit from 
124 F.— 5 



an unexpècted application of thè fuie. U. S. v. Goodrich, 4 C. C. A. 
160, 161, 54 Fed. 21, 22; Union Pac. R. Co. v. Colorado Eastern 
R. Cp., 4 C. Ç. A. 161, 54 Fed, 22; City of Lincoln v. Sun-Vapor 
Street Light Co. of Canton, 8 C. C. A. 253, 59 Fed. 756, 759. But in 
the latéJ»' cases the rule has been steadily and uniformly enforced. 
Thus, iij Frame v. Poitland Gold'Min. Cô., 47 C. C. A, 664, 665, 108 
Fed. 756, 751, a writ of error was dismissed because the assignment of 
errors was not filed until two days after the issue of the writ. To 
the same effect are Flahrity vi Railroad Co., 6 C. C. A. 167, 56 Fed. 
908; Crabtree v. McCurtain, 10 C. C. A. 86, 61 Fed. 808; Lloyd v. 
Chapman, 35 C. C. A. 474, 93 Fed. 599, 601 ; Insurance Co. v. Con- 
oley, II C. C. A. 116, 63 Fed. 180; Grape Creek Coal Co. v. Farmers' 
L,oan & Trust Co., 12 C. C. A. 350, 63 Fed. 891; Van Gunden v. 
Iron Co., 3 C. C. A. 294, 52 Fed. 838; Railway Co. v. Reeder, 22 
C. C. A. 314, 76 Fed. 550. The assignment of errors in this case was 
not filed until seven days after the allowance of the appeal, and the 
appea} must be dismissed under rule 11. It is so ordered. 



HtJRLBUT V. .UNITED STATES MAILING TUBE CO. 

(Circuit Court of Appeals, Second Circuit. July 1, 1903.) 

No. 187. 

I. Patents— Invention— PaPSr Tubes. 

Tie Huribut patent, No. 441,846, for tubes especlally intended to cover 
paper tubes, is void, for lack et patentable Invention, In vlew of the 
prior art 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
For opinion below, see 119 Fed. 188. 

A. Parker Smith, for àppellant. 
W. C. Haufif, for appellee. 

Before WAIvLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. This is an appeal by the complainant from a de- 
cree disraissing the bill in a suit brought to restrain the infringe- 
ment of letters patent granted to the complainant December 2, 1890, 
for a paper tube. The court below dismissed the bill upon the theory 
that the defendant's tube was not an infringement of the patent, in 
view of the narrow construction which must be given to the claims. 
119 Fed. 188. 

The patent describes a tube made of paper, and which is suitable 
for use as a speaking tube, as a conduit for wires, and for other pur- 
poses. The tube has a cylindrical core, or inner tube, which is formed 
by bending a fîUet of paper of the length desired around a mandrelj 
so that the sides abut or somewhat overlap, and around the core 
one or more strips or tapes of paper are wound spirally, serving to 
bind the core firmly in its tube formation. When more than one 
wrapping is applied, the succeeding ones are wound so as to break 
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joints. The layers are secured together by paste or cernent. The 
whole forms a composite structure which is Hght, is sufficiently strong 
for the uses for which it is intended, can be economically constructed, 
and can be readily eut into shorter lengths if desired. The patentée 
States in the spécification: 

"While I regard the tube when made of paper as the better construction, 
because more economical, I do net llmit myself to a paper tubing, as métal 
might be used without departlng from my invention." 

The claims are as foUows: 

"(1) In a tube, the eombination of a cylindrical core, formed from a single 
thickness of material and having an abutting or slightly overlapped seam, 
said core being covered throughout by a spirally wound tape, substantially 
as descrlbed. 

"(2) In a paper tube, the eombination of a cylindrical core, formed from a 
single thickness of paper and having an abutting or overlapped seam, tapes 
of the same material spirally wound around said core and breaking joints, 
and an adhesive material to bind said core and tapes, substantially as de- 
scrlbed." 

The prior state of the art in respect to tubes generally is referred 
to in the opinion of the court below by the following statement : 

"The commonplace expédient for strengthenlng both rigid and pliable ma- 
terials, by roUing them in tubular shape and confining them by means of 
an outer binding, had been developed in a variety of ways and applled 
to ail manner of structures, from paper relis to rubber hose and métal pipes." 

Flexible tubes were old, made of rubber coated with canvass, in 
which the core was formed and the covering was applied similarly to 
that of the patent in suit. The prior patent to Stone discloses such a 
tube. The rigid tubes of the prior art which approach most closely 
to the tube of the patent are those shown and described in the eariier 
patents to Stow and to Tainter. 

The patent to Stow, granted December 20, 1870, for "improve- 
ment in pipes and tubes for water and gas," shows a tube consisting 
of a sheet métal core with a wrapping of paper. The core is bent 
around a mandrel into the form of a tube, so that the edges of the 
métal abut or slightly overlap, and it is then wrapped spirally to any 
desired thickness with a strip of roofing paper, and the paper is then 
saturated with hot pitch. 

The patent to Tainter, granted in 1887, after pointing out that 
"paper tubes are ordinarily made by rolling a flat sheet upon a man- 
drel until the edges meet or overlap, and securing them by glue or 
other adhesive substance," describes a tube in which the core is a 
strip of paper wound in a spiral of very low pitch, and the wrapping 
is a similar strip wound similarly. The edges of the strips abut 
throughout. The strips are wound in opposite directions, or in the 
same direction, so as to break joints with each other. The tube may 
be composed of two or more enwrapping strips wound about the core. 
The layers of paper are coated with paste to firmly unité them to- 
gether. 

The first claim of the patent in suit is not limited by its terms to a 
paper tube, and such a limitation cannot be imported into it, in view 
of the statement inserted in the spécification in order to preclude 
such an interprétation. Construed as it must be, it is completely 
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met ahd anticipated by the Stow patent. The tube of that patent 
is in ail détails of construction identical with that of the claim, when 
the core of the latter is made of métal, as the patent contemplâtes 
it may be. It is made of a single thickness of material, and has an 
abutting or slightly overlapping seam, and is enwrapped to any de- 
sired thickness over the core by spirally wound strips. 

The second claim covers a paper tube in which the core is en- 
wrapped by tape spirally wound and breaking joints; that is, en- 
wrapped by two or more strips successively in such manner that the 
seams of one shall not be opposite the seams of the other. The tube 
of this claim is the tube of the Tainter patent, except as respects the 
core; and the core is the old form of paper tube referred to in the 
Tainter patent. Tainter preferred a core wound in a spiral of low 
pitch, but the patentée preferred the form which Tainter desired to 
dispense with. From another point of view, the patentée substituted 
for Tainter's core one in form and détails of construction like that 
of the Stow patent, but made of paper, instead of métal. He then 
enwrapped it, and applied adhesive material to bind the parts to- 
gether, as Tainter had donc. We are unable to discover any inven- 
tion in this. If the patentée had been the first to discover the su- 
perior adaptability of paper for the kind of tube which he desired 
to construct, there might hâve been patentable novelty in his improve- 
ment. When, however, it appears that this had been disclosed by 
Tainter, and that it was old to construct cores in the identical form of 
his and enwrap them spirally with a strip or strips of paper as he did, 
and to enwrap them so that the strips would break joints, and to 
cément the layers together by adhesive materials so as to make the 
tube sufficiently rigid and strong, it is impossible to discover pat- 
entable novelty. If his tube is an improvement upon that of Tainter, 
it is one of that character which was plainly suggested by the prier 
art, and the improvement exhibits merely good judgment and the 
exercise of very simple mechanical adaptation. 

The judge who heard the cause in the court below, apparently from 
a kindly désire to save the patent from extinction, contented himself 
with giving it a construction so narrow that it would not include the 
defendant's tube. The defendant's tube is constructed Hke the tube 
of the Tainter patent, except that the paper strips are wound in a 
spiral of greater pitch. It is apparent that the différence between 
the low pitch of the Tainter strips and the greater pitch of the de- 
fendant's is a mère matter of degree. In afïïrming the decree of the 
court below we are constrained to base our décision upon the in- 
validity of the patent. 

The decree is afïîrmed, with costs. 
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LBVY V. HAKRIS et al. 

(Circuit Court, E. D. Pennsylvanla. June 3, 1903.) 

No. 45. 

L Patents— Infringbment— Equivalents. 

A patentée Is net to be denied the benefit of the doctrine of équivalents, 
to the extent necessary to protect his actual invention, althougli it may 
be a narrow one. 

2. SaMB— CliAIM FOR COMBINATIOK. 

In a claim of a patent for a combination, ail the éléments which the 
patentée has specified must be regarded as material, and Infringement 
cannot be found In a device In which one of such éléments Is omltted, 
nnless an équivalent part Is employed. 
8. Same— Omission of Parts— Quili--Qrinding Machine. 

The Levy patent, No. 664,564, for a quill-grindlng machine, claim 1, 
Jield valid, but not infringed by a machine which, while substantially the 
same in ail other respects, omits the "means for adjusting the tension 
of the said spring," which Is madé an élément of the claim, and employs 
no équivalent therefor. 

In Equity. Suit for infringement of letters patent No. 664,564, for 
a quill-grinding machine, granted in December, 1900, to Salovitz Levy. 
On final hearing. 

Horace Pettit, for complainant. 
Joshua Pusey, for respondents. 

J. B. McPHERSON, District Judge. This bill seeks to restrain 
the infringement of letters patent No. 664,564, which wère granted to 
the complainant in December, 1900, for improvements in machinery 
for grinding the qiiills of feathers. The principal object of the in- 
vention is thus described in the spécifications : 

"My Invention relates to certain improvements In machines for grinding the 
quills of feathers; and the principal object of the same is to provide a ma- 
chine which is simple in construction, and which will rapidly grlnd the ribs 
of the quill of the feathers, and remove ail pith from the same, leaving ouly 
the bone portion of stems, with the web or vanes running from each edge, 
thus rendering the said quIIl of the feathers soft and pliable, and capable of 
withstanding considérable bending wlthout the liability of breaking." 

This object is satisfactorily accomplished by the complainant's ma- 
chine, and I hâve no doubt the device displays patentable invention. 
Indeed, the défense of lack of novelty was practically abandoned at the 
argument. 

The first daim, which is the only one involved, is as follovvs : 

"In a quill-grinding machine, the combination, with the supporting-frame, 
of a grlnding-roll journaled in said frame, a presser-roll, C, bearings for said 
presser-roll suspended in the machine-frame so as to be capable of moving 
upwardly, means for adjusting said suspended bearings so as to regulate the 
distance between the presser-roll and the grinding-roll, a spring. H, adapted 
to bear at each end on the suspended journal-bearings, means for adjusting 
the tension of the said spring, and a pair of feeding and crushing rolls ar- 
rangea in front of the grinding and presser rolls, located so as to hold the 
quills while the grinding-roll is opéra ting to remove the pithy material from 
the bone of the quill, substantially as described." 

f 2. See Patents, vol. 38, Cent. Dig. § 387. 
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The défendants' machine présents substantially every élément thus 
enumerated, and each élément opérâtes to produce the same resuit as 
in the complainant's machine, unless there be a substantial différence 
in the respective springs thât Tieàr ùpon tJie suspended journal bear- 
ings. The spécifications describe a bowed or plate spring, and this is 
also shown in figure i of the drawings. 

"The spring,' H, Is bowed, as lUuatïated, and bears at each end upon the 
journal-boxes, d, of the presser-roU; 0, for the piirpose of keeping the said 
presser-roU in constant contact wlth the grlnding-roU, or, in other words, for 
the purpose of keeping the quill, durlng the opération of the machine, in 
close contact with the grinding-roll, whlle at the same tlme allowlng the said 
presser-roll tç» yleld upwardly. Each end of the spring, H, is provided with 
an elongated opening, through wMcb the bolts, e, pass. The tension of the 
spring, H, may be increased or dimlnished by adjusting the screw, h, carried 
by the bar, G." 

Instead of a spring of this description, the défendants use a spiral 
spring at each end of the presser-roll, and this, as I hâve already stat- 
ed, is the only différence between the two machines. In my opinion, 
it is also an immaterial différence, for the spiral springs perform the 
same office and reach the same results in the same way as does the 
bowed spring of the complainant, and are evidently intended as a 
mère évasion of the patent. I see no différence in principle between 
the case now under considération and Lepper v. Randall, 113 Fed. 
627, 51 C. C. A. 337, in which the Circuit Court of Appeals for this 
circuit decided that a wrapper for boiling a ham, which was described 
as formed of a mat, and lacing devices on the back thereof, was in- 
fringed by a wrapper in ail respects identical with the patented article, 
except that the fastenings were straps and buckles, instead of the 
lacing cord used upon the patented article. It may be conceded, for 
the purposes of this case, that the complainant's patent is to be nar- 
rowly construed; but I may say hère, as the Court of Appeals said in 
ihe case referred to, that "in no case is a patentée to be denied protec- 
tion commensurate with the scope of his actual and distinctly described 
and claimed invention, by wholly excluding him from the benefît of 
the doctrine of équivalents." Applying the doctrine hère as it was 
applied there, since it is obvious that the departure made by the de- 
fendants from the patent in suit h merely formai, and of such a char- 
acter as to suggest that it is a studied évasion of the claim in suit, I 
hâve no difRculty in reaching the conclusion that the complainant is 
entitled to the usual decree for an injunction and an accounting. 

Upon Reargument. 
(August 19, 1903.) 

When I came to décide this case, several weeks ago, my recollec- 
tion of the oral argument was that the particular point now urged was 
not insisted upon, and that the défendants relied almost wholly upon 
the substantial différence between their own coiled spring and the 
.plate spring of the patent. Accb::dingly, I paid little attention to a 
position that I supposed to be abandoned, and for that reason the 
opinion does not refer to it. I^am ready to believe, however, that the 
défendants' counsel remembers more accurately, and that my own rec- 
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ollection concerning the oral argument was mistaken. At ail events, 
there is no doubt that the printed record and the défendants' original 
brief develop with sufficient distinctness the point that was previously 
laid aside, but is now pressed upon the court for spécial considération. 
The argument is this : The patent claims as one of the éléments in 
the combination "means for adjusting the tension of the said spring." 
The spécification shows that the particular means described by the 
inventor was the screw, h. "The tension of the spring, H, may be 
increased or diminished by adjusting the screw, h, carried by the bar, 
G." Neither this screw, nor any équivalent device, is to be found in 
the défendants' machine; but the tension of the springs is adjusted 
therein by the same means that is used for regulating the distance be- 
tween the two roUers, namely, by the bolts, e. The défendants hâve 
therefore omitted entirely one élément of the plaintifif's combination, 
and accordingly cannot be held to infringe. I think this position is 
Sound, and is supported by the following authorities : Water Meter 
Co. V. Desper, loi U. S. 332, 25 L. Ed. 1024; Wright v. YuengUng, 
155 U. S. 47, 15 Sup. Ct. I, 39 L. Ed. 64 ; Pittsburg Meter Co. v. Sup- 
ply Co. (C. C. A., 3d Circuit) 109 Fed. 644, 48 C. C. A. 580. As was 
said in the last-cited case : 

"Nothing in the law of patents Is better sottled than the rule that a claim 
for a combination is not infringed if any one of the described or specified 
éléments is omitted, without the substitution of any équivalent thereof." 

Neither is the argument effectively answered, as the plaintifï seems 
to suppose, by asserting (what is, no doubt, true) that the screw, h, 
or any équivalent means for adjusting the tension of the spring, per- 
forms a comparatively unimportant function, and might hâve been left 
out of the claim without seriously impairing the efficiency of the pat- 
ent. It is probably the fact that, after the machine has been properly 
set, it may not be necessary to touch the adjusting screw, h, for 
months ; and it may also be the fact that the tension can be adjusted 
nearly, if not quite, as readily by proper movements of the bolts, e. 
Nevertheless it cannot be denied that the patentée chose to make 
"means for adjusting the tension of the said spring" a separate élé- 
ment of his combination, and under the décisions he cannot now be 
heard to disclaim its importance. As was said in Fay v. Cordesman, 
109 U. S., at the foot of page 420, 3 Sup. Ct., at page 244, 27 L. Ed. 
979: 

"The claims of the patent sued on in this case are claims for comblnations. 
In such a claim, if the patentée spécifies any élément as entering into the 
combination, either directly by the language of the claim, or by such a 
référence to the descriptive part of the spécification as carries such élément 
into the claim, he makes such élément material to the combination, and the 
court cannot déclare It to be immaterial. It is his province to make his own 
claim, and his privilège to restrict it. If it be a claim to a combination, and 
be restricted to specified éléments, ail must be regarded as material, leaving 
open only the question whether an omitted part is supplied by an équivalent 
device or instrumentality. Water Meter Co. v. Desper, 101 U. S. 332 [2.5 
L. Ed. 1024]; Gage v. Herrlng, 107 U. S. 640 [2 Sup. Ot. 819, 27 L. Ed. 601]." 

Hère a part has been omitted altogether, and its place is not sup- 
plied by any other device or instrumentality. 

I hâve reached this conclusion with some reluctance, for I hâve not 
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changçd iriy belief that the défendants' machine is in ail respects, save 
iii thîs. insubstantial différence, a deliberate imitation of the plaintiff's 
usëiful (levice, and I regret to see the success of such an attempt. But 
the authorities seem to leave no esçape, and I obey what appears to 
be their pilàin command. 

A déçree may be entered dismissing the bill at the costs of the 
plaintiff; , ' 



WILLIAM A. FOBOB & CO. v. INDEPENDBNT MFG. CO. et aL 
(Carcult Court, E. D. New York. May 22, 1903.) 

1. PaTEISTS— InFRINGEMENT— NUMBERING MACHINE. 

The Sawyer patent, No. 462,065, for a numberlng machine, clalm 1, 
construed, jand as Umited by the prior art held not Infringed. 

In Equity. Suit for infringement of letters patent No. 462,065, fof 
a numbering machine, granted to Willard W. Sawyer, October 27, 
1891. On final hearing. 

William E. Warland (Henry Schreiter, of counsel), for complainant. 
H. Albertus West, for défendants. 

THOMAS, District Judge. The bill is to enjoin the défendants 
from infringing certain letters patent, to wit, No. 462,065, issued Oc- 
tober 27, I891, to Sawyer, which patent was adjudicated in the récent 
case of William A. Force, predeçessor of the présent complainant, 
against the défendants, the Sawyer-Boss Manufacturing Company, 
Robert A. Stewart, George T. Holihan, Willard W. Sawyer, and 
Thomas H. Boss (C. C.) m Fed. 902, affirmed 113 Fed. 1018, 51 
G. C. A. 592. The Sawyer-Boss Manufacturing Company was com- 
posed of the four individual défendants in the former suit who were 
privy to the sale of the patent to the complainant in such suit. After 
the decree therein the Sawyer-Boss Manufacturing Company sold its 
entire plaùt, îactory, tools, machinery, patents, patterns, and whatever 
related to thé manufacture of the infringing machines at No. 34 South 
Sîxth Street, Brooklyn, N. Y., to the Independent Manufacturing 
Company, one of the défendants in the présent suit, and such défendant 
thereafter mânufactured machines, àlleged to be infringements of the 
patent in suit, at such place in Brooklyn, until it removed to Chicago, 
on May 17, 1902. Robert A. Stewart, défendant in this and the 
former suit, is the président of the Independent Manufacturing Com- 
pany, Holihan is a stockholder there^f, while Boss is the superin- 
tendent of such company, and it appears that such three persons are 
the controUing owners of such company. 

The inference is justifiable that the défendants enjoined by the 
former decree, under the form of a corporation, are manufacturing the 
présent alleged infringing machines. Nevertheless, the chief conten- 
tion involves the question of infringement, for the machine mânufac- 
tured by the Independent Manufacturing Company, it is claimed, may 
be differentiated from the former infringing machines. The com- 
plainant charges the infringement of daim i, which is as follows: 
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*"(!) In a stamp, the combinatlon of a main frame, a séries of slmilarly 
spaced numbering wheels, correspondlng ratchet wheels, detents for thèse 
numtiering wheels and ratchet wheels operatlng radially wlthin a support, 
pawls for imparting motion to said ratchet wheels, a movable yoke sustain- 
ing the numbering and ratchet wheels, and a frame-like lever carrying the 
pawls and pivotally connected to said yoke and also to the main frame, 
îind an inking lever fulcrumed to the main frame and pivotally connected 
between its ends with the said lever which moves the pawls, substantially 
as specified." 

Ail the parts of this combination are old except the frame-like lever 
pivotally connected with the yoke and main frame, and an inking lever 
îulcrumed to the main frame and pivotally connected betw^een its ends 
with the lever which moves the pawls. In other words, the inventor 
devised the frame-like lever, which moves the pawls and also the ink- 
ing pad by the same downward motion of the rod or plunger. When 
the rod descends, the lever throws the inking pad out, and moves the 
pawls which actuate the ratchet wheels, and this becomes possible be- 
cause the frame-like lever is pivotally connected to the yoke and also 
to the main frame, and the inking lever fulcrumed to the main frame 
is pivotally connected between its ends with the lever which moves the 
pawls. This practically conjoint movement of the pawls and inking 
lever results from such pivotai connections. The vital point of the 
invention is the pivotai connection ; the vital resuit is this movement 
of the pawls and inking lever. 

The complainant contends that if the pivotai connections exist, as 
demanded by the claim, it is unimportant whether this double resuit 
is obtained, or whether the resuit is limited only to the movement of 
the pawls, and in support of this contention quotes the foUowing lan- 
guage of the spécification: 

"The forward or lower end of the lever, H (frame-like lever), is utiliz<Ml 
to form an inking appliance, and for this purpose bas a pad of absorbent 
material saturated with ink applied to that surface, which is moved beneath 
the numbering wheels." 

The complainant urges this contention for the reason that the de- 
fendants' alleged infringing device consists of a frame-like lever pivot- 
ally connected to the yoke and to the main frame so as to move the 
pawls, but not directly connected with the link which moves the ink- 
ing pad. The link which moves the inking pad is attached to the yoke 
at one end, and at the other end to the inking lever. It does not 
seem necessary to détermine whether the two résultant motions are 
required, or whether one only satisfies the claim. In any case there 
must be an inking lever pivotally connected in the manner described 
in the claim. If the link extending to the inking lever, used in the 
infringing machine, were connected with the frame-like lever, used 
in that machine to move the pawls, it would fall within the literal 
reading of the claim. The end of such link pivotally connected to the 
inking lever accords with the claim. The other end is fastened to the 
yoke, and not directly to the frame-like lever, and the vital question 
is whether that is such a variance as to avoid infringement. 

There is no question whatever but that the link thus used to move 
the inking pad was old, being concededly shown in the letters patent 
No. 398,624, issued February 26, 1889, to Koch, upon an application 
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filed.Noyember 10, 1887. But s^uçh alink is nowiliere sliown in con- 
nection witb the frame-Iik« lever used for the purpose of moving the 
pawls, and pivoted as described intheclaim. Nevertheless^ the claim 
demânds that the lever shall net only be fulcrumed to the main frame, 
but that it shall be pivotally conhèctèd with the lever which moves 
the pawls. The complainant urges that the claim does not demand 
that it shall be immediately pivotally connected, but that it is so pivot- 
ally connected, although the yoke be used as an intermediary. It does 
not seem that such was the purpose of the inventor. It is considered 
that he intended to provide for a frame-like lever, which should carry 
the pawls, through a pivotai connection with the yoke and the main 
frame, and the inking lever through a pivotai connection therewith, 
that is, by the frame-like lever pivoted to the inking lever. 

The entire discussion seems to turn upon the point whether there is 
a jîivotal connection bêtween the inking lever and the frame-Hke lever, 
through the intermediary of the yoke. Taking into view the prior 
art, it is believed that the patent does not cover such a device and was 
not intended to. 

This conclusion must resuit in a dismissal of the bill. 



M ARGUS T. SUTTON. 
(Circuit Court, E. D* New York. May 22, 1903.) 

1. Patents— Suit fob Inpringbment— Measuke op Proop. 

In a suit against the vendor of an article for Infringement, the evl- 
, dence should be convincing. 

2. Same— InpRingkmbnt— Stair Pad. 

The Marcus & Collins patent, No. 541,244, for a stair pad, held valid, 
but the évidence held insufflcient to show that articles sold, but not 
manufactured, by défendant were infringements. 

In Equity. Suit for infringement of letters patent No. 541,244, for 
a stair pad, granted to Martin H. Marcus and Walter O. Collins, June 
18, 1895. ; Oh final hearing. 

Amos H. Stephens (Heiiry Melville, of counsel), for complainant. 
Dickerson, Brpwn, Ràeigener &,Binney (S. L. Moody, of counsel), 
for défendant. 

' ,. THOMAS, District Judge. The patent in suit makes an advance in 
a very simple art. Although the improvement may appear almost 
trifling, it has proved of genuine value, and has been adopted broadly 
in the trade. Brunswick-Balke-Collender Company v. Thum, m 
Fed. 904, 50 C. C. A. 61,. is authority for sustaining a patent similar 
in its simplicity and commercial success, although the patent in suit 
has to a much less degree monopolized the market. It is concluded 
not only that the patent is valid, but also that the manufacturer, the 
Lewis Batting Company, at one time infringed it. Such infringement 
is inferable f?:om the évidence of the complainant respecting his visit 
to the factory èf the Lewis Batting Company, in August, 1901. But 
it also appears by the complainant's évidence that the défendant did 
not begin to.handle the pads of the Lewis Battiiig Company until 
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January, 1902, and there is no sufficient évidence showing that the 
défendant was a vendor of the pads made at the time of the complain- 
ant's visit. In a suit against a vendor of an article for wrongdoing, 
the évidence should be convincing. The défendant gives évidence 
tending to show that the Lewis Batting Company does not insert the 
filling in the completed bag, but through the open ends. A pad so 
constructed would not be within the complainant's patent, and so it 
was admitted upon the argument. Gunz, a witness for défendant, 
States that he visited the factory of the Lewis Batting Company, with 
every facility for learning how its pad was made, and he differentiates 
the process from that stated by the complainant, and confirsis the 
contention that the filling is inserted at the ends. This évidence is 
quite as strong in favor of the défendant as is the évidence of the com- 
plainant adverse to him, and with the burden of proof resting upon 
the complainant it must be concluded that the infringement is not 
proven as regards the pads sold by the défendant. 



SBABOARD STEEL CASTING CO. et al. v. WILLIAM E. TRIGG CO. 

FREDERICK POST CO. OP CHICAGO et al. v. SAMB. 

(District Court, E. D. Virginia. June 20, 1903.) 

1. Bankrdptct— AcTS OP Bankruptct— SuFPiciBNCY OP Allégation. 

An allégation in a pétition in involuntary bankruptcy against a cor- 
poration that witliin four months, while insolvent, It suffered or per- 
mitted attachments to be Issued against it and levied, -whlcli attacbments 
"hâve not to the présent time been vacated," is insufScient to charge 
an act of bankruptcy. 

Sl Samk — Appointment op Rkceiveb— Construction of Amendatoky Act. 

The amendaient of February 5, 1903, 32 Stat. 7WÏ, c. 487, § 2 [TT. S. 
Comp. St. Supp. 1903, p. 410], to Bankr. Act July 1, 1898, c. 541, § 3, eubd. 
4, 30 Stat. 546, 547, making the appointment of a receiver because of in- 
solvency an act of bankruptcy, is not rétroactive, and such an appoint- 
ment, made prier to the passage of the amendatory act, will not support 
a pétition In involuntary bankruptcy filed after that date, although the 
receivership still continues. 

In Bankruptcy. On demurrers to pétitions in involuntary bank- 
ruptcy and motions to dismiss the same. 

Munford, Hunton, WilHams & Anderson and Bickford & Stuart, 
for petitioners Seaboard Steel Casting Co. et al. 

Jo. Lane and Cary Ellis Stern, for petitioners Frederick Post Co. of 
Chicago et al. 

Christian & Christian and J. Jordan Leake, for William R. Trigg 
Co. and sundry creditors. 

WADDILL, District Judge. The pétitions in the above-entitled 
causes were filed in the clerk's office of this court on the 2ist day of 
April, 1903, within a few minutes of each other, and in the order 
named, each praying that the William R. Trigg Company be adjudged 
an involuntary bankrupt, and for convenience will be considered to- 
gether. 

The act of bankruptcy set forth in the first-named pétition is that 
within four months next preceding the filing of said pétition, to wit, 
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on the 23d day of December, 1902, the said Williain R. Trigg Com- 
pany, while insolvent, committed an act of bankruptcy, in that on the 
said day, because of insolvency, a receiver was put in charge of the 
plant and property of the said William R. Trigg Company by an order 
of the chancery court of the city of Richmond, Va. In the last-named 
cause the same act of bankruptcy is charged, and, in addition, that, 
subsequently to the appointment of the said receiver, an attachment 
sued out in the city of New York, by certain creditors of said Wil- 
liam R. Trigg Company, and levied on the Standard Oil Company, had 
not been vacated. The William R. Trigg Company filed its answers 
to the sàid pétitions, respectively, as did also sundry creditors of the 
bankrupt, in which the insolvency of the company is admitted ; but the 
défense set up is that the company is not a corporation such as is 
liable to be adjudged a bankrupt, that the appointment of a receiver 
mentioned in the pétitions is not, ih point of fact, an act of bankruptcy, 
and that the averments in the said last-named pétition in référence to 
the attachments do not constitute an act of bankruptcy. And the said 
William R. Trigg Company, and the creditors, respectively, joining 
with them, in opposition to the bankruptcy proceedings, demurred to 
the sufificiency of said two pétitions, and moved the court to dismiss 
the same, as well because of the insufEciency of the two alleged acts 
of bankruptcy as because of sundry defects arising upon the face of the 
pétitions relative to the affidavits to the same and the descriptions and 
characters of the claims set out therein. The proceedings are now 
befôre the court upon the demurrers and motions to dismiss, which 
demufrers and motions hâve been elaborately argued by counsel, orally 
and in writing. 

In the view taken by the court on the merits, it will not be necessary 
to détermine the questions raised afîecting either of said two pétitions, 
and affidavits thereto, in matters of form only, further than, in pass- 
ing, to Say that the objections at the présent stage of the proceedings 
are either without merit or pertain to matters properly the subject of 
amendment. 

The act of bankruptcy in the last-named pétition, regardîng the 
company's allowing an attachment to issue against it, will first be con- 
sidered. . The précise averment of the pétition in that respect, af ter 
setting forth the act of bankruptcy, relative to the receiver, is this : 
"And that subsequently attachments sued out in the city of New York 
by certain creditors agajnst the said William R. Trigg Company, and 
levied on the Standard Oil Compai^y, hâve not to the présent time 
been vacated." Manifestly this averment is insufficient to constitute 
an act of bankruptcy. 

The third paragraph of section 3 of the bankruptcy act (Act July i , 
1898, c. 541, 30 Stat. 546, 547 [U. S. Comp. St. 1901, p. 3422]) 
enumerates the acts of bankruptcy ;as follows: "Suffered or permit- 
ted, while insolvent, any creditor to pbtain a préférence through légal 
proceedings,, and not having at least five.days before a sale or final 
disposition of any property, afife^îted by such préférence, vacated or 
discharged such préférence." The -mère suing out of an attachment 
and levying the same does not suffice to constitute an act of bank- 
ruptcy.. ,A judgment must be rendered thereon which would resuit in 
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creating a préférence among creditors, and a failure for at least five 
days to vacate and discharge the préférence in terms refers to the five 
days before a sale or final disposition of any property affected. It is 
not averred that this attachment will resuit in creating a preierence, 
nor does it appear what connection the Standard Oil Company has 
with the William R. Trigg Company ; but assuming that it was indebt- 
ed to the William R. Trigg Company, and the attachment was in the 
nature of a garnishment, to stop money in the hands of the Standard 
Oil Company, it would nevertheless be necessary to aver that the 
Standard Oil Company was indebted to the Trigg Company ; that an 
attachment had been served and judgment rendered thereon, which 
would resuit in creating a préférence ; and that the said Trigg Com- 
pany had not within five days of the final disposition of the money 
or property to be afifected by the garnishment caused the lien thereby 
created upon the property to be vacated. In re Rome Planing Mills 
(D. C.) 96 Fed. 812 ; Parmenter Mfg. Co. v. Stoever et al, 97 Fed. 
330, 38 C. C. A. 200; In re Chapman (D. C.) 99 Fed. 395; In re 
Thomas (D. C.) 103 Fed. 272. 

This brings us to the considération of the receivership in the 
chancery court of the city of Richmond, set forth in each pétition as 
an act of bankruptcy, and which is, as a matter of fact, the act most 
seriously relied on for the adjudication in each pétition. The appoint- 
ment of a receiver for a corporation, such as set forth in each pétition, 
is conceded to be an act of bankruptcy, under the présent law; but 
the controversy in this case arises by reason of the fact of the existence 
of the receivership prior to the passage of the act of February 5, 1903, 
amendatory of the bankrupt act of July i, 1898, and présents the suc- 
cinct question whether, under the amendatory act, the appointment of 
a receiver, declared by it to be an act of bankruptcy, applies only to 
cases arising after the passage of the act, or to cases existing prior to 
its passage, and within four months therefrom. 

That the appointment of a receiver in cases like the one under con- 
sidération was not an act of bankruptcy prior to the amendatory act 
may be conceded, in the light of the current weight of authority on 
that subject, and the fact that Congress saw fit in the amendatory act 
to particularly specify such act as an act of bankruptcy. In re Baker- 
Ricketson Co. (D. C.) 97 Fed. 489; In re Empire Metallic Bedstead 
Co., 98 Fed. 981, 39 C. C. A. 372 ; In re Blair (D. C.) 99 Fed. 76; In 
re Harper & Bros. (D. C.) 100 Fed. 266; Vaccaro v. Bank, 103 Fed. 
436, 43 C. C. A. 279; Davis v. Stevens (D. C.) 104 Fed. 235; In re 
Varick Bank of New York (D. C.) 119 Fed. 991. 

Do the receivership proceedings specified in the pétitions constitute 
acts of bankruptcy under the amended act? This dépends upon 
whether the act as amended shall be construed as rétroactive in that 
regard or not. The rule of construction by which it is determined 
whether a statute is rétroactive or not is a wise one, and opérâtes to 
avoid, as far as possible, conséquences that would almost inevitably 
foilow from having laws take effect prior to the time of their enact- 
ment. Such statutes are rarely passed, because of the injury likely to 
resuit from them, and courts do not incline to the interprétation of a 
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statute that will cause it to become effective prior to the time of its 
passage; 

This doctrine is definitely accepted by the courts of the United 
States ,and of this state. Indeed, the presumption is that statutes 
are intended to operate prospectively, rather than retroactively ; and 
they should be so interpreted, unless the act itself plainly négatives 
such a conclusion. Shreveport v, Cole, 129 U. S. 36, 43, 9 Sup. Ct. 
210, 32 h. Ed. 589; Gity Railway Co. v. Citizens' Railway Co., 166 
U. S. 557, 565, 17 Sup. Ct. 653, 41 L. Ed. II 14. The Suprême Court 
of the United States aptly statésthis doctrine in U. S. v. Heth, 3 
Cranch, 398, 413, 2 L. Ed. 479, as follows: "Words in a statute 
ought not to hâve a rétroactive opération, unless they are so clear, 
strong, and imperative that no othèr meaning can be annexed to them, 
or unless the intention of the Liegislature cannot be otherwise satis- 
fied." This was followed by the same court in Chew Heong v. U. S., 
112 U. S. 536, 559, 5 Sup. Ct. 255, 28 L. Ed. 770, and may now be 
treated as the settled law on the subject, certainly so far as the fédéral 
courts are concerned. 

The Suprême Court of Appeals of Virginia, in Crigler v. Alexander, 
33 Grat. 6'/y, thus stated the doctrine, citing from Potter's Dwarris' 
Notes, p. 162 : "The gênerai principle deduced from thèse authori- 
ties is that no statute is to hâve a retrospect beyond the time of its 
commencement, and this principle is one of such obvions convenience 
and justice that it must always be adhered to, unless in cases where 
there is somèthing on the face of the statute putting it beyond doubt 
that the Législature meant it to operate retroactively. And, although 
the words of the statute may be broad enough in their libéral extent 
to comprise existing cases, they must still be construed as applying 
only to cases that may thereafter arise, unless a contradictory inten- 
tion is unequivocally expressed therein ;" thus showing that this doc- 
trine is as well recognized in the highest courts of this state as in those 
of the United States. 

Counsel for petitioning creditors insist with great earnestness and 
much force and ingenuity that the act in question is so clear, and that 
it was so manifestly the purpose of Congress to hâve the amended act, 
as to this new ground of bankruptcy, operate retroactively, that the 
court should give effect to the act according to its plainly expressed 
terms, and not by judicial construction give to the same a meaning not 
intended by its authors. It is true that Congress amended subsection 
4 of paragraph 3 of the original bankruptcy act (Act Feb. 5, 1903, c. 
487, 32 Stat. 797) by making an additional act of bankruptcy, as fol- 
lows : "Applied for a receiver or trustée for his property, or because 
of insolvency a receiver or trustée has been put in charge of his prop- 
erty, under the laws of the state, or the territory, or the United 
States;" and by the original act it is provided (paragraph B of sec- 
tion 3, Act July 1, 1898, c. 541, 30 Stat. 546, 547 [U. S. Comp. St. 1901, 
p. 3422], that "a pétition may be filed against a person who is in- 
solvent, who has committed an act of bankruptcy within four months 
after the commission of such act." 

A literal interprétation of thèse two provisions gives much color to 
the contention of counsel for petitioning creditors ; and they further re- 
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ly upon the fact, under the original act (paragraph 2, § 71, Act July i, 
1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3452]), Congress in 
express terms forbade the filing of involuntary pétitions for a period of 
four months after the passage of that act, and also in terms declared. 
that it should not afifect proceedings theretofore commenced under 
State insolvency laws ; from which they conclude that as no such 
Hmitations were made in the amended act creating this particular 
ground of bankruptcy, although Congress had its attention called to 
the character of cases the amendment was intended to apply to, and 
when the same should become effective, section 19 of the amended act 
(Act Feb. 5, 1903, c. 487, 32 Stat. Soi), in which it provided that the 
amended act should not apply to cases pending when the act took 
eiïect, clearly indicated a purpose on their part to make this act 
rétroactive, as to this cause of bankruptcy ; relying upon the famiUar 
maxim applicable to the construction of statutes, "Expressio unius 
est exclusio alterius" — that is to say, that the enumeration on the part 
of Congress of one class of cases to which the act should not apply 
indicates the exclusion of the other, and that Congress meant as to 
the latter class that no limitation should be applicable, and the act be- 
came immediately operative. 

At fîrst blush this position would appear to be correct; but upon 
a careful considération of the original and amended acts, and having 
in view just what Congress did do in référence to the limitations re- 
ferred to, contained as well in the original as in the amended act, it 
becomes quite apparent that a rétroactive efïect was not intended to 
be given to this new act of bankruptcy. Clearly, it was not the inten- 
tion of Congress that the original act should hâve a rétroactive efïect, 
nor that it should apply to insolvency cases then pending under state 
laws. It in express terms provides against this interprétation, for, 
although the act became operative from its passage, it forbade the in- 
stitution of involuntary proceedings for four months ; and it should not 
now be held, when a new ground of bankruptcy is created, that as to 
that act an interprétation différent from what was provided for in the 
original act should be had, unless the same is positively prescribed, 
and mère silence on the subject, in the light of the provisions of the 
original act, will not operate to make the same apply to cases pending 
at the time of the passage of the act. 

The qualifying clause in the amended act (section 19, supra), where- 
by it was made applicable only to pending cases, does not support the 
theory contended for, but, on the contrary, négatives it, as it will not 
be supposed that Congress meant to clearly guard against the new act 
applying, even to cases then pending in the bankruptcy courts, and as 
to which the amendments in the main pertained to matters of form 
and practice, and intended, without expressing it plainly, to hâve it 
apply retroactively in matters of substance, to the extent of condemn- 
ing the transactions of persons innocently entered into, and which 
might then be the subject of the considération of other courts, state 
and fédéral. 

Counsel further insist that it is not necessary for the court to treat 
the amended act as rétroactive in order to decree the receivership 
proceedings mentioned in the pétitions an act of bankruptcy, for the 
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reason that under the language of the act, "because of însolvency a 
receiver or trustée had been put in charge of bis property," contem- 
plâtes a continuous act, and the fact that the receivership was allowed 
to continue after the passage of the amended act was of itself sufïîcient 
to create the act of bankruptcy. This position is clearly untenable; 
for, if true, every receivership, regardless of when the receiver was ap- 
pointed, would constitute an act of bankruptcy, provided the same was 
continued after the amended act aforesaid. Such an interprétation 
would clearly not be in accordance with the intention of Congress. 

From what is said above, in référence to the sufïîciency of the acts 
of bankruptcy alleged in each pétition, it will be unnecessary to dé- 
termine the questions raised by the defendant's answer, as to whether 
or not the William R. Trigg Company is such a corporation as can be 
adjudged an involuntary bankrupt ; this ground of bankruptcy involv- 
ing, as it does, a question of fact as well as of law. 

The motion to dismiss the pétitions in bankruptcy should be sus- 
tained, and a decree will be accordingly so entered. 



RAYMOND SYNDICATB v, BROWN. 

(Circuit Court, D. New Hampshire. June 26, 1803.) 

No. 2,828. 

l. Spboifio Pebfobmancb— Equity Jurisbiction— Contract Pabtiallt Exe ■ 

CDTED. 

A blU whlch allèges the purchase by complalnant from défendant of 
an entire stock of gênerai merchandise for a lump sum of $20,000, whlch 
was paid; that défendant has dellvered about two-thlrds of the goods, 
but refuses to deliver the remalnder, and has concealed the same so that 
complalnant cannot obtaln possession of them by an action of replevln — 
States, on demurrer, a cause of action, wlthln the Jurlsdiction of equity 
to grant relief by a decree for spécifie performance, on account of the 
peculiar circumstances of a purchase for a lump sum, a completlon of 
tltle of the whole purchase in the purchaser, and hls Inability to replevy 
the goods not dellvered. 

In Equity. On demurrer to bill. 

Sargent, Niles & Morrill, for complalnant. 
Eastman & HoUis and H. J. Brown, for défendant. 

PUTNAM, Circuit Judge (orally). We think it is for the interest 
of both parties that this case should be disposed of now at the close 
of the arguments of counsel. Whatever our action may be, it is sub- 
ject to review by the Circuit Court of Appeals, and, in view of the 
peculiar character of the property involved, the sooner the case is 
advanced so as to come under the hand of the court the better. 

This case comes before us on a demurrer to a bill in equity. The 
substantial question made is that complainant's remedy is at law, 
and not in equity. The bill allèges a contract made on the 6th day 
of October, 1902, and it was fîled on the 30th day of January, 1903. 
The intervening period was so short that, although in a controversy 
of this character a lack of very prompt action amounts to lâches in: 
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equity, yet no spécifie objection is made on that account. The sub- 
stance of the case as made by the bill is that the business of the com- 
plainant consists in buying entire stocks in trade of persons retiring 
from mercantile business, and disposing of the same at bargain sales ; 
that the profits derived from such sales are due in large part to the 
fact that the complainant is able to advertise the placing on sale of 
an entire stock in trade of an estabHshed and reputable mercantile 
house among people locally acquainted with the îacts ; that it is essen- 
tial to the profitable conducting of such sales that the complainant 
should hâve possession of the entire stock thus purchased; that in 
the ordinary course of its business, and for the purposes stated, it 
purchased of the respondent, as the executor of the will of James S. 
Butler, the entire stock in trade owned by Butler in his lifetime, con- 
sisting of miscellaneous merchandise ; that it paid for the same $20,- 
000, which purchase price was received by the respondent as such 
executor; that the respondent delivered to the complainant about 
$14,000 worth of the stock in question, and refuses to deliver the bal- 
ance, and has concealed it; that in conséquence thereof it is impos- 
sible for the complainant to replevy the merchandise not delivered to 
it, or in any way to obtain possession of it ; that under the circum- 
stances it is impossible for the complainant to ascertain such a de- 
scription thereof, or of the amount of the same, as to furnish a basis 
of value in an action at law for damages; that it -would not on any 
terms hâve purchased any part of the stock or less than the whole ; 
that, in substance, the rétention by the respondent of a portion there- 
of defeats entirely the purpose of the complainant in making the pur- 
chase; and that consequently it has no efficient remedy except by a 
bill for spécifie performance to enable it to complète the purchase, 
and secure delivery of the merchandise not delivered as above. 

This makes a very peculiar case, for which no précèdent has been 
cited by the counsel on either side. We do not regard the alléga- 
tions with référence to the business of the complainant rendering it 
désirable that it should hâve this entire stock of goods, or the allé- 
gations with référence to any loss of profits which would come to it 
if it did not hâve the entire stock of goods, as furnishing the basis for 
a proceeding in equity. The matters which those allégations involve 
are too spéculative and too remote for that purpose. Those are not 
the kind of uses which are referred to in the authorities as justifying 
the interposition of a court of equity to enforce a contract with référ- 
ence to the delivery of personal property. The uses thus referred to 
as peculiar are such as appertain to heirlooms, family portraits, 
spécial machinery designed for a spécial mill, materials of a peculiar 
character which cannot be otherwise obtained, and other things of a 
like class. We cannot regard anything in thèse allégations sufficient 
to justify équitable interposition. 

Of course, it is necessary for the complainant, whatever might be 
the peculiarity of the personal property involved, to show that it is 
secreted in such way that it could not be replevined. The bill suffi- 
ciently shows that fact. It is also necessary for the complainant to 
show that damages cannot be estimated in a suit at common law. 
But the mère fact that there might be a différence of opinion as to 
124 F.— 6 
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what the damages ought to be, the mère fact that one jury might es- 
timate them one way and anothiçr jury another, and the mère fact 
that thç uncertainty exists as to damages which frequently exista in 
litigation, are not at ail within the trend of the authorities on questions 
of this character. The case of WiàtSon v. Sutherland, 5 Wall. 74, 18 
Iv. Ed. 580, illustrâtes what is me^nt. The court says that the tort 
there committecï, unless restrainedi would hâve resulted in a gênerai 
breaking up of the complainant's business. For this the law not only 
furnished no spécifie rule of damages, but no damages whatsoever. 
It is in that direction that expressions as to the inadequacy or uncer- 
tainty of damages trend, and not towards any question of damages 
raised on the face of this bill. Ordinarily, there could be no question 
of damages with référence to the rétention of articles of common 
merchandise, such as this suit relates to, which would bring a case 
within the expressions to which we hâve referred. Neither is this 
case with Watson v. Sutherland, because there the injury for which 
the commun law furnished no remedy was direct, while hère, as we 
hâve said, it is remote and spéculative. Therefore there is nothing 
in the cases which justify us in maintaining this bill in this aspect. 

The only thing which appeals to us is the fact that this bill relates 
to a lump sale of a gênerai stock of miscellaneous merchandise for 
$20,000. The entire considération was paid, but the vendor delivered 
about two-thirds of the stock, and has refused tp deliver the rest. 
This impresses us in two différent ways: First of ail, equity exercises 
a favorite jurisdiction when it compels the completion of what has 
been partly donc. When a transaction has been partly completed, 
and then arrested in mid-air, the common law fails to give any rule 
which secures a satisfactory adjustment of the transaction through 
litigation. It is ordinarily impossible to break ofif a continuons 
transaction of importance, and leave parties a reasonable remedy in 
the mère matter of damages. Therefore it is that equity is prone to 
compel the completion of what has been partly done. In this case 
the reason of this rule is very well illustrated. Hère is a stock of 
miscellaneous merchandise of large value, sold in lump. A part has 
been delivered, and a part wïthheld and secreted, so that it cannot 
be replevined. It is impossible to formulate any rule or even con- 
jecture by which it can be told how the parties, as among themselves 
in making up the lump sum of $20,000, estimated the part that re- 
mains behind. Independently pf this, it would be quite impracticable, 
in the nature of things, to détermine justly the proportionate value 
of a part of a broken stock of goods of this character which had been 
sold in lump. This fact alone would not justify an equity court in 
taking jurisdiction, but it illustrâtes why it is that equity ordinarily 
takes jurisdiction to compel the completion of what is partly done. 
Indeed, according to the well-settled maxims of equity, what is agreed 
to be done and is partly done is regarded as done, and ail the court 
does is to complète in form what in theory is already completed. In 
Hart V. Hart, 18 Ch. D. 670, 685, Mr. Justice Kay said : "When an 
agreement for valuable considération between two parties has been 
partially pèrformed, the court ought to do its utmost to carry out 
that agreewent by a decree for spécifie performance." In this par- 
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ticular case this rule îs especially emphasized, because, the sale being 
in lump, full payment having been made, and the chattels purchased 
partly delivered, the title to the remainder, both legally and in equity, 
has vested in the complainant. Therefore the complainant is only 
seeking to assert its title to chattels in the possession of the respond- 
ent to which it is legally entitled specifically, and which, the same 
being secreted, it cannot obtain by any process at common law. Of 
course, as we hâve already said in another connection, this fact alone 
would not justify a chancellor in taking jurisdiction, but it emphasizes 
the propriety and justice of exercising in this particular case the pe- 
culiar équitable jurisdiction of which we hâve spoken. Therefore, on 
this ground, and on this ground alone, although no précèdent is pro- 
duced, we deem it just and proper, and within the limitations govern- 
ing courts in equity, to retain jurisdiction of this bill. 

We wish, however, to say that ail through this argument there has 
run an undercurrent of thought which we do not preclude ourselves 
from pursuing further on a final hearing. It is often quite unsatis- 
factory to undertake to dispose of a bill on a demurrer, because the 
court may often see that the probability is that the record does not 
fully présent the case as it really is. Therefore it is impossible for us 
at the présent time to détermine whether, under the peculiar circum- 
stances, the remedy in equity will, as a matter of fact in this particu- 
lar case, prove more efficient than that at law. We can perceive that, 
if the bill had been defaulted immediately on its being fiied, the relief 
might hâve been in ail respects effective ; but, looking at the ordinary 
course of proceedings in chancery, it is a question, and a serions one, 
which we cannot dispose of ultimately on this demurrer, whether 
equity can, in fact, in this particular case, give any relief which is 
efficient. In this respect we stand somewhat as the Suprême Court 
stood in Kansas v. Colorado, 185 U. S. 125, 22 Sup. Ct. 552, 46 L,. Ed. 
921, where it refused on demurrer to consider the most material ques- 
tions which the bill involved, but overruled the demurrer, and sent 
the parties to the issues of fact. On the other hand, the ordinary 
rule is that jurisdiction dépends on the status when a bill is filed. 
Busch v. Jones, 184 U. S. 598, 599, 22 Sup. Ct. 511, 46 L. Ed. 707. 
In any view, so far as the case now stands, we must let it rest un- 
qualifiedly on the demurrer. 

Demurrer overruled ; bill adjudged sufficient in law ; défendant to 
answer on or before the August rules. 



THE ASTEABA. 
(District Court, E. D." New York. June 20, 1903.) 

1. ShIPPING— LlABILITY OP VESSEL TO CARGO— BrBACH OF CONTRACT MaDE BT 

Charterek dndeu Adthobity from Owker. 

When the owner of a vessel authorizes another, whether he be called 
a charterer or agent, to engage her cargoes to be carried for hire, what 
the owner promises the ship shall do in carrying sucli cargoes that it 
becomes the shlp's duty to do, and it is immaterial, so far as relates to 
the shlp's liability to the cargo for a breach of such duty, that it was 
imposed by contract rather than by the law. 
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S. Samij— RuLE Applied— Lien op Subchabteeeb. 

Thé owners In a charter party -warranted that the vessel would steam 
12 knots, average ' speéd, per' hour, under given conditions. The char- 
terer In an authorized subcharter, made with the owners' knowledge 
and acqulêsCence, repeated thç warranty. Cargoes of fruit shipped by 
the subcharterer were injured by decay and dépréciation of marliet 
value through the failure of the vessel to make the warranted speed. 
The owners at ail times operated the vessel. Eeld., that the subcharterer 
had a lien on the vessel for the damage sustained. 

In Admiralty. Suit in rem to recover for damage to cargo. On 
exceptions to libel. 

Wheeler, Cortis & Haight, for libelant. 

Butler, Notman, Joline & Mynderse, for claimant. 

THOMAS, District Judge. The owners in a charter party to the 
Tweedie Trading Company warranted that the vessel would steam 
12 knots, average speed, per hour, under given conditions. The 
charterer, in an authorized subchartejr, made with the owners' knowl- 
edge and acquiescence, repeated the warranty. Cargoes of fruit 
shipped by the subcharterer weré injured by decay and dépréciation 
of market value through the failure of the vessel to make the war- 
ranted speed. The owners at ail times operated the vessel. Has 
the subcharterer a lien upon the vessel for damages? The owners' 
agreement contemplated that the charterer would carry its own goods 
and contract for the carriage of the goods of others. In such case 
the charterer would become a carrier for hire as to third persons 
contracting with it, with knowledge of the charter party, while the 
owners would remain the actual carriers. The charterer was enabled 
to bind the vessel by usual stipulations, and the law imposed upon 
the vessel usual . duties, and demanded usual qualifications for the 
service to which she was devoted. The présent warranty of a fixed 
speed is not shown to be a usual provision, nor did the law impose it. 
The law required that the vessel should hâve suitable steaming ca- 
pacity. The charter party made it definite. The owners measured 
their liability in this regard, and warranted its continued existence. 
The owners did this, among other things, to induce the charterer to 
hire the ship to carry its own goods and those of others. They knew 
that the charterer, influenced by the warranty, would trust its own 
goods to the ship. They knew that the charterer would use the war- 
ranty to persuade others to trust their goods to the ship. They 
are presumed to hâve known that the charterer would incorporate a 
similar stipulation in bills of lading and subcharters, and in contem- 
plation of law intended that it should do so if it so elected. The own- 
ers' représentation as to the speed of the ship took the form of a 
warranty. It gave persons proposing* to send goods. by the vessel 
notice of the terms upon which the charterer could contract. It 
was intended to induce the charterer to trust the ship's specifîed 
speed. It was designed to authorize it to induce others to trust that 
speed, and to use the ship relying upon such speed. It stated to the 
charterer what it might assure to others ; it measured the contract of 
warranty which it could make to otheirs; it assured the charterer 
to what extent as a carrier it could safely assume liability; and, being 
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false, it has subjected the charterer to such liability. In few words, 
it was a promise made, to be used and relied upon by the charterer 
in carrying its own goods and those of others, and the owners actually 
operated the vessel and carried Ubelant's goods knowing that they 
had authorized the very stipulation pursuant to which the goods could 
be received for transportation. This authorized the charterer to fix 
the duty of the ship as to speed. While the charterer contracted with 
the libelant for its own liaîîility, the owners authorized the charterer 
to create a duty for the ship, and attached liability to the ship for 
breach of the duty. Such breach of duty became as much culpable 
fault as if the law imposed it. When an owner, sending forth a ves- 
sel for the carriage of goods for hire, authorizes another, whether he 
be called a charterer or agent, to engage her cargoes, what the owner 
promises the ship shall do in carrying such cargoes that it becomes the 
ship's duty to do. It is immaterial that the owners, rather than the 
law, impose the duty. The owners made the original contract. They 
are deemed to hâve expected that the charterer would repeat the con- 
tract with third persons. That is direct authority to do so. But 
the claimant objects that the personal liability of the owners, and 
the lien upon the vessel for its fulfillment, are conjoined, and that the 
charterer's liability to the libelant is not that of an owner nor of one 
standing in his place. Where there is not a démise of the vessel, it 
is certain that the charterer and ship may become personally liable, 
upon an undertaking for the carriage of goods, while the owner is 
exempt therefrom, provided, as in the présent case, "the whole reach 
of the steamer's holds, decks, and ail places of loadlng" are "at the 
charterer's disposai." Power of disposai carries rights of ownership 
and possession. In The Centurion (D. C.) 57 Fed. 412, Judge Brown, 
with his usual wide and exact learning, stated the law : 

"I do not find upon the testimony any évidence of négligence in the man- 
agement of the ship, for which her owners are responsible, that contributod 
to this loss. The charterers by the terms of the charter became the owners 
pro hac vice as respects ail matters pertainlng to the handllng and delivery 
of cargo, but not as regards the navigation of the ship, for which, under the 
express terms of the charter, the owners remained the responsible principals. 
As this loss arose from the Improper stowage of the molasses and the extra- 
ordinary drainage conséquent thereon, and not from any fault In the man- 
agement of the ship, the charterers are primarily answerable for the loss 
both of the molasses and of the sugar. The Mil of lading in this case was 
not signed by the master, but by the agent of the charterers. It is on that 
ground contended in behalf of the ship that she is not chargeable, even sec- 
ondarlly, for this loss; that the shipper and the libelants were put upon 
inquiry, and were therefore chargeable with notice of the charter and of its 
spécial provision that 'no claim was to be made against owners for loss of 
cargo'; and the analogy of varions décisions as regards supplies of coal to 
chartered vessels is cited in support of this view. I cannot sustain this con- 
tention. In the flrst place, the provision that 'no claim is to be made against 
owners for loss of cargo' Is shown by Its context to be nothing more than 
a stipulation between the owners and the charterers, adjusting their liabili- 
ties upon the voyage as between themsclves. It has no relation to claims 
of the shippers of cargo against the ship for any négligent performance of 
the duties which the law Imposes on the ship as a common carrier. The 
analogy to cases of supplies, moreover, wholly fails in this important par- 
ticular: that hère the ship was let to the charterers for the very purposo 
of carrying cargo, and, for aiight that appears, with the usual mutual lien 
which the law gives as between ship and cargo. The charter makos the 
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cliarterers the owners pro hac vice as respects the transporta tlon of cargo, 
and by necessary implication authorizes freights upon tliose usual terms. 
The charter even expressly provides that the owners shall hâve 'a lien upon 
ail subfrelghts.' In the case of supplies of coal by charterers, on the other 
hand, there Is no such authorlty from the owners, express or Implied, to 
purchase coal on the ship's account, but the contrary. The charter contalns 
nothing that even by implication excludes the ordinary security of a lien in 
ravor of the cargo against the ship for the performance of the ship's duties 
in the business for whlch she was chartered. The ship Is therefore liable 
for bad stowage, because the duty to stow properly Is one of the duties of 
carriage whieh the owner has expressly authorlzed. The Freeman v. Buck- 
Ingham, 18 How. 182, 15 L. Ed. 341; Niagara v. Cordes, 21 How. 7, 16 L. 
Ed. 41, The ship is liable for damage from bad stowage whethèr the stow- 
age is done by the owners' agent or the charterers', and equally so whether 
there is any bill of lading or not. It was therefore immaterial whether the 
biU of lading was slgned by the master or by the charterers. The Euripides 
(D. C.) 52 Fed. 161, 163, and caseS there cited; The Keystone (D. a) 31 Fed. 
412, 416, afflrmed on api>eal." 

But it may be answered that the duty in that case was such as the 
owner is ^resumed to contemplate in leasing his vessel, because it is 
attached by law to the duty of carriage for hire. But in the case at 
bar the owners actually did make the agreement with the charterer, 
and actually çontemplated that the charterer would, if occasion arose, 
transmit the agreement to shippers under bills of lading or subchar- 
ters, or, to'be more technically accurate, that it would reaffirm the 
agreement in such instruments. But in the case at bar the owners 
prescribed their own duty and that of the ship. They promised with 
what speed the carriage should be made. The law demanded dili- 
gence. It required some steaming capacity. The owners fixed the 
limit of their diligence and such capacity. Surely a self-imposed duty 
is as obligatory as one imposed by law. 

The plain case is that the owners, remaining in possession of the 
vessel, agreed to transport therein, at a certain speed, such cargo as a 
second party should engage to carry. The second party personally 
engaged with another that the ship should carry the cargo at such 
speed, the contract therefor taking the form of a subcharter. The 
owners carried the cargo, but at such reduced speed as to ruin or im- 
pair it. It is palpable that the owners authorized the second party to 
represent and to obligate itself, as the apparent owner of the vessel, 
to transport the cargo at the specified speed. Hence the vessel would 
be bôund as if the owners undertook the carriage, or as if there had 
been a démise of the vessel. The charterer did stand in the place 
of the ov/ners for the purpose of its contracts of afïreightment. It 
could assign its charter party, or by subcharter transfer ail its rights 
of use or issue bills of lading. Whether the libelant shipped the 
goods under a bill of lading, a subcharter, each containing the war- 
ranty, or under an assignment of the original charter, such lien ac- 
crued upon breach of the warranty. If the charter party had been 
assigned, he would hâve maintained his action against the owners 
and the vessel. The Baracoa (D. C.) 44 Fed. 102. If bills of lading 
had been issued, the case would hâve been similar to The Centurion 
(D. C.) 57 Fed. 412; The T. A. Goddard (D. C.) 12 Fed. 174. 

The exceptions should be overruled, with leave to answer. 
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UNITED STATES V. LEHN. 

(Circuit Court, a D. New York. May 19, 1901.) 

No. 2,965. 

1. CosTOMs DuTiES— Rdi,b of Classification— Chief Use. 

Where a tarlfl enumeration Is descriptive of the use of imported mer- 
chandise, the chief or prédominant use of an article should control in 
determining whetber or not It cornes wlthin that enumeration. 

3. Same— Classification— Coal-Tab Pbepakatioks— Ltbol. 

Lysol, a liquld substance in ■which coal tar is the origin of the éléments 
that give it its determining characterlstic, the chief use of the article belng 
otherwlse than as a medicine, though used as such to a limited and com- 
paratively insignificant estent, is dutiable under the provision in para- 
graph 15, Schedule A, % 1, c. 11, Tarife Act July 24, 1897, 30 Stat. 152 
(U. S. Comp. St. 1901, p. 1627), for "préparations of coal tar, • * * 
not médicinal," and not under paragraph 3, Schedule A, § 1, c. 11, of sald 
act, 30 Stat. 151 (U. S. Comp. St. 1901, p. 1627), covering "chemical 
compounds." 

Appeal by the United States from a décision of the Board of General 
Appraisers which reversed the décision of the collecter of customs at 
the port of New York in the assessment of duty on the importations in 
question. 

The opinion of the board is as follows : 

Wilklnson, General Appralser. The merchandise Is a brown liquid known 
as "lysol." It was retumed by the appralser as a chemical compound, and 
was assessed for duty accordingly at 25 par cent, ad valorem under paragraph 
3, Schedule A, § 1, c. 11, TarifC Act July 24, 1897, 30 Stat. 151 (U. S. Comp. 
St. 1901, p. 1627). It is claimed to be entitled to free admission under para- 
graph 524, Free List, § 2, c. 11, 30 Stat. 197 (U. S. Comp. St. 1901, p. 1682), 
or paragraph 657, Free List, § 2, c. 11, 30 Stat. 201 (U. S. Comp. St. 1901, p. 
1687), or to be dutiable as a coal-tar préparation at 20 per cent, under para- 
graph 15, Schedule A, § 1, c. 11, 30 Stat. 152 (TJ. S. Comp. St. 1901, p. 1627). 

Lysol is made by dissolvlng a fraction of tar oil, which boils between 190 
and 200 C, in fat, both materials being saponified. The chemist reports that 
a sample submitted to the United States laboratory was found "to be com- 
posed of saponified cresol and a saponified oil, apparently fish oil; the latter 
causing a clear solution when mixed with water." Coal tar is the orlgln of 
the éléments which give lysol its determining characterlstic. In re Koessler 
& Hasslacher Chemical Company (O. C.) 49 Fed. 272 (affirmed by the Circuit 
Court of Appeals, In re W. J. Matheson & Co., 4 C. C. A. 3, 56 Fed. 482, 1 
V. S. App. 308) the court said, in regard to the provision for coal-tar prépara- 
tions: "I do not think it was the intention of Congress to restrict thèse 
paragraphs to products or préparations in which the entire constituants of 
coal tar stlll remained, slmply changea in some way or other by manufacture. 
Nor is it particularly material that other substances hâve been added, if the 
determining characterlstic of the product or préparation is something which 
it bas received from coal tar." 

Largely, the chief use of lysol is as a disinfectant and germicide. It is 
employed by physicians for disinfecting their hands and instruments in 
surgical work, but its use as a medicine is limited and comparatively insig- 
nificant. 

The Circuit Court of Appeals, in the matter of acetanilid (United States v. 
Eoessler & Hasslacher Chemical Co., 24 C. C. A. 604, 79 Fed. 313, 45 U. S. 
App. 572), said in part: "The article in question is a chemical compound 
known as 'acetanilid.' It is preparëd from anilin oil, a product of coal tar, 
by treatment with earbolic acid, and dérives its characteristics purely from 
coal tar, the acetic acid being merely a médium for its manufacture. * * * 
From the description of acetanlUd above set forth, it is manifest that it is a 
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Chemical compound, and aiso a préparation of coal tar, whlle both side» 
concède that It la not a color or dye. It Is IHà^fore within the description 
of both paragraphs 19, 76, Schedule A, § 1, c. 1244, Tarife (Act Oct. 1, 1890, 
26 Stat. 567, 570. If âcetanilid bé covered by the provisions of paragraph 19, 
above quoted, this would settle the question, since manifestly the désignation 
'ail préparations of coal tar not colors or dyes' is more spécifie than the 
sieneral descriptions 'ail ehemlcal eompounds' or 'ail chemical salts." * ♦ * 
ïhe first question to be determlned, then, Is -whether the article In question 
is a 'médicinal préparation,' within the meanlng of pn- iraph 75, Schedule 
A, § 1, c. 1244, Tarife Act Oct. 1, 1890, 26 Stat. 570, ana, if that question be 
answered In the négative, further Inqulry wlll be unnecessary. • * * 
That the chlef or prédominant use of acetanllld Is In the arts, and not in 
medlclne, la qulte clear, upon the proof; and, under famlliar prlnciples of 
construction, such use Is controlling of Its clasalflcation." 

.We flnd that lysol Is both a chemical compound and a coal-tar préparation, 
not médicinal, not a color nor a dye, and that It is not one of the articles 
enumerated In paragraphs 524 and 657. Folio wlng the décisions cited, we 
sustain the clalm that it is dutiable at 20 per cent, ad valorem, under para- 
graph 15, act of July, 1897. Référence Is made also to G. A. 3900. 

The board has made some former rullngs vehich seem to recognize princl- 
ples not entirely in harD ony wlth thls décision, and which are nov? ou 
appeal, but they cannot be followed, in vIew of the fact that they are be- 
lieved to be contrary to the court décisions above cited, which are binding 
on this board, as an Inferior tribunal. 

No application has been made for the suspension of thèse protests either 
by the counsel for the govemment or of the Importers, and hence a suspen- 
sion is not ordered under the provisions of rule 8, igoverning the procédure 
of the board, especially as a majority of the board sitting in the cases are 
of oiJlnion that the court décisions referred to are conclusive of the plain 
légal prinelple which settles the controverted issues. 

TIchenor, General Appraiser. I am eonstralned to dissent from the con- 
clusions of the majorlty of the board In thèse cases. They appear to be 
contrary to the doctrine of the board's récent décisions respeeting so-called 
sheep dlp, soluble créosote, and carbolineum. G. >A. 4124, 4376, and 4426. 
Thèse articles are unquestionably chemical eompounds. They are, to be 
sure, eomposed of coal-tar products in comblnatlon wlth other substances, 
but It does not appear as a fact from the évidence that the coal-tar produet 
was the component materlal of chlef value or the dlstinguishing constituent 
of the article In either case. Indeed, It would appear from the chemlst's 
report of analysls, as quoted In the décision, that the saponifled flsh oil, 
rather than the fractlonal dlstillate of coal tar (cresol), is the dlstinguishing 
constituent or component material of chlef value In thls so-called lysol. It 
is not, therefore, a produet or préparation of coal tar, within the meaning 
of the tarife act as construed by the courts in the Matheson Case, referred 
to In the décision. It appears from the évidence that the article is Intended 
for, and is used as, a médicinal préparation, as well as a germicide or dis- 
infectant In surglcal opérations, and perhaps otherwlse. It having been as- 
sessed for duty at 25 per cent, ad valorem, and it being undlsputed that it 
is a ehemlcal compound, I am decldedly of the opinion that the protests 
should be overruled. 

Comstock & Brown, for importers. 
Chas. D. Baker, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). Tlie merchandise in ques- 
tion is a brown liquid known as "lysol." It was returned by the ap- 
praiser as a cheniicàl compound, and assessed for duty acçordingly at 
25 per cent, ad valorem, under the provisions of paragraph 3, Schedule 
A, § I, c. II, Tarifif Act July 24, 1897, 30 Stat. 151 [U. S. Comp. St. 
1901, p. 1627]. It was claimed to be free under paragraph 524, Free 
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List, § I, of said act, 30 Stat. 197 (U. S. Comp. St. 1901, p. 1682), as a 
product of coal tar, which daim has since been abandoned, or as duti- 
able at 20 per cent, ad valorem under paragraph 15, Schedule A, § i, 
of said act, 30 Stat. 152 (U. S. Comp. St. 1901, p. 1627), as a prépara- 
tion of coal tar, not a color or dye, and not médicinal, not specially 
provided for. This article fulfills every claim which is made for it, 
both by the importers and by the government. The only question 
raised was whether "chemical compounds" or "préparations of coal 
tar" is more spécifie. The opinion of the board, citing- the décisions 
of the courts, shows that the term "coal-tar préparations" is more 
spécifie than the term "chemical compounds." 

The décision of the Board of General Appraisers is therefore af- 
firmed. 



SCHOELLKOPP v. UNITED STATES. 

(Circuit Court, S. D. New York. April 29, 1901.) 

No. 2.912. 

L CusTOMS DuTiES— ClassiS'ication— SoLUBLE Créosote— CoAii-TAB Prépara- 
tions. 

Soluble créosote, an article preparecl from coal-tar dead oU, Is less 
specifically provided for as a "chemical compound" than under a provi- 
sion for "products or préparations of coal tar," and is properly classifled 
for duty under the latter head, in paragraph 443, Free List, § 2, c. 349, 
Tariff Act .Aug. 27, 1894, 28 Stat. 539, or paragraph 15, Schedule A, f 1, 
c. 11, Tariff Act July 24, 1897, 30 Stat. 152 (U. S. Comp. St. 1901, p. 1627). 

Appeal by the importers from a décision of the Board of General Ap- 
praisers which afïirmed the décision of the collector of customs at the 
port of New York in the assessment of duty upon the importations in 
question. 

Comstock & Brown, for importers. 
D. F. Lloyd, Asst. U. S. Atty. 

TOWNSEND, District Judge. This appeal covers several im- 
portations of a substance known as "soluble créosote," produced by 
various additional processes and ingrédients from coal-tar dead oil, 
which by such additions it has ceased to be. Some was imported un- 
der the tarifï act of 1894, and thereunder assessed at 25 per cent, ad 
valorem (paragraph 60), as a chemical compound. Other was import- 
ed under the présent tarifï act, and thereunder assessed at 20 per cent, 
under the provisions of paragraph 15, Schedule A, § i, c. 11, Tarifï 
Act July 24, 1897, 30 Stat. 152 (U. S. Comp. St. 1901, p. 1627), for 
"products or préparations of coal tar, not colors or dyes, and not 
médicinal, not specially provided for." The décision of the Board of 
Appraisers speaks only of the latter importations, and, as to those, 
affirms the assessment of duty by the collector, which the importer 
now concèdes to be correct, in accordance with the recently decided 
case of United States v. Lehn, 124 Fed. 87, on lysol. But a pro- 
vision similarly worded in the act of 1894 as to coal-tar préparations 
having been in the free Hst (paragraph 443, Free i^ist, § 2, c. 349, Tanlf 
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Act Aug. 27, 1894, 28 Stat. 539), ît follows that, if the assessment at 
20 percent, under this classification is correct in the new law, the 
goods éhôuld hâve been passed free under paragraph 443 of the act of 
1894. To that extent, therefore, thé décision of the board is reversed, 
and as to the importations under the act of 1897 is affirmed. 



ROSNBÏ V. BmiB R. CO. 

(Orcult Court, S. D, New York, July 27, 1903.) 

1. Dbath f)v ' Bkkvant— NBGiiiaBNCK— Bill of Particulaes— Examination 
BEFORE Trial. 

Where, In an action for the death of plaIntifiCs Intestate, the com- 
plalnt contalned only gênerai and Indeflnlte charges of acts and omissions 
alleged to be négligent, and on a demand for blll of partlculars plaintiff 
answered that she had no actual information as to the several allégations 
In her complaint, but averred the same from the fact that there was a 
collision bet*een def endant's trains, aiid that It was inferable from such 
collision that the causes alleged contrlbuted thereto, and that the in- 
formation desired was within the Personal knowledge of défendant, 
which plaintiff had no means of obtaining, heîd, that the plaintiff, upon 
def endant's consent, should obtain the information pursuant to sections 
870, 871 et seq., of the Code of Civil Procédure, and thereupon make her 
complaint more deflnlte and certain or serve a proper bill of partlculars. 

Hatch & Wickes, for plaintiff. 

Stetson, Jennings & Russell (W. T. Denison, of counsel), for défend- 
ant. 

THOMAS, District Judge. This action is to recover damages on 
account of the death of the plaintiff 's husband by the wrongful act of 
the défendant, whose servant the décèdent was. The défendant moves 
for a bill of partlculars of certain alleged acts and omissions which are 
charged by the plaintiff to be négligent and to hâve contributed to the 
accident. The plaintiff charges, upon information and belief, that 
ail of the following causes contributed to the injury. The allégations 
are to the following çffect : 

Complaint, par. 9: The collision was caused by the négligence of 
the défendant (i) in omitting and neglecting to provide safe, adéquate, 
and proper signais and signaling apparatus ; and (2) in negligently sup- 
plying signais and signaling apparatus, unsafe, defective, and danger- 
ous ; and (3) in causing and permitting such signais and signaling ap- 
paratus to be constructed, operated, and maintained in an unsuitable, 
improper, unsafe, inefïicient, defective, and dangerous manner, position, 
and condition. 

Complaint, par. 10: The collision was caused by the négligence 
of the défendant in failing and oniitting to cause proper and adéquate 
signais to be given to the persons on said colliding trains to warn the 
persons on each train of the proximity of the other train and of the 
danger of collision. 

f 1. Examination of party before triaL eee note to O'Oonnell v. Reed, 5 
C. C. A. 602. 
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Complaint, par. 1 1 : The collision was caused by the négligence of 
the défendant in failing and omitting to deliver to the conductor and 
other persons in charge of the movement of the colliding trains in- 
structions and orders correct, explicit, safe, clear, and adéquate, but, 
on the contrary, issuing and delivering to such conductor and persons 
information, instructions, and orders incorrect, conflicting, vague, am- 
biguous, unsafe, inadéquate, and misleading. 

Complaint, par. 12 : The collision was caused by the négligence of 
the défendant (i) in failing and omitting to construct and maintain its 
track in a reasonably safe and direct course, but, on the contrary, 
negligently maintaining a sharp curve at or near the place of collision ; 
and (2) in failing and omitting to place its water tank at a reasonably 
safe and proper place, but, on the contrary, negHgently maintaining at 
the place where said collision occurred a water tank so located that 
trains stopping for water would not be seen by persons upon a train 
approaching from Honesdale until the trains were almost together. 

Complaint, par. 13: The collision was caused by the négligence of 
the défendant in failing and omitting to provide and maintain an 
adéquate number of tracks, and in causing and permitting the trains to 
be run and operated in both directions upon the same track, and with- 
out taking reasonable care to prevent their meeting and colliding. 

Complaint, par. 14 : The collision was caused by the négligence of 
the défendant in faiHng and omitting to provide a safe place to work, 
and in failing and omitting to provide a safe system and method for 
the handling of trains in its yard, and for the providing and maintaining 
of its main tracks through its freight yard in a reasonably safe condi- 
tion and free from other trains at the time of the arrivai of trains upon 
the main line. 

Complaint, par. 15 : The colHsion was caused by the negHgence of 
the défendant in failing and omitting to employ compétent, fit, careful, 
and capable persons, the défendant, on the contrary, employing in- 
compétent, unfît, careless, and incapable persons, whose unfitness for 
their tasks brought about the collision. 

Complaint, par. 16: The collision was caused by the négligence of 
the défendant in failing and omitting to provide and enforce a reason- 
able and safe system and schedule of work for its employés, so as to 
guard against improperly taxing and straining their physical and 
nervous énergies, the défendant, on the contrary, permitting and re- 
quiring its employés, including the persons responsible for the acci- 
dent, to perform an improper and excessive amount of severe and 
long-continued labor, such as to unfit them for the performance of 
their duties, and as to cause the collision. 

Complaint, par. 17: The accident was caused by the négligence of 
the défendant in failing and omitting to provide safe, adéquate, and 
proper rules and régulations for the maintaining and operating of its 
railroad, and for the maintaining and operating of its trains in its yard 
and upon its tracks, at the place where the said accident occurred, and 
for controlling the movement and opération of its trains thereon, and 
for procuring, constructing, maintaining, and operating safe, proper, 
and adéquate signal and signaling apparatus, and for the issuance and 
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delivery of explicit, clear, safe, and adéquate information, instructions, 
and orders to the conductors and other persons in charge of the move' 
ment and opération of its trains, and for the securing and employing 
of fit, compétent, and careful persons as employés, and for the provid- 
ing of a reasonable System or schedule of hours and duties of its em- 
ployés, which would not unfit them for the tasks required of them. 

The plaintifï answers the demand for the bill of particulars by two 
contentions ; First, that the plaintifif has no actual information as to 
the several allégations, but infers the saftie froni the fact that there was 
a collision between the trains, and that it is inferable from such col- 
lision that the causes alleged contributed to it; second, that the in- 
formation desired is within the personal knowledge of the défendant, 
and that the plaintifï has not the means of obtaining such information. 
This answer to the motion for the bill of particulars reveals that the 
plaintifï, under oath, has charged acts and omissions alleged to be 
neghgent, of which she has no perSonal knowledge and of which she 
has no information, but which are mère inferences drawn from the 
fact of the collision itself. Hence the plaintifï asks that the absolutely 
indefinite charges should not be particularized, because the plaintiff 
cannot be spécifie, inasmuch as she has no information that would en- 
able her to be spécifie. The difïiculty of procuring the exact informa- 
tion is understood, but that does not avoid the necessity of framing 
charges with such reasonable particularity as will enable the défend- 
ant to know fairly what the accusations are, so that they may be 
answered. The plaintifï should hâve an opportunity to examine into 
the facts related to the accident, for the purpose of ascertaining as 
near as may be the causes contributing to the same. Hence, if the 
défendant desires that the charges in the complaint should be so suf- 
fîciently spécifie that it can prépare to meet them, it should consent 
to such an examination of the persons who may hâve probable knowl- 
edge of the accident and the conditions that attended it. It may be 
that such an examination could be had under sections 870, 871, et seq. 
of the Code of Civil Procédure. In any case, if the défendant desires 
that the charges be made more spécifie, it should consent to an exam- 
ination for the purpose of ehciting the information. If the plaintiff 
shall take proper steps to secure such examination of witnesses, and 
the défendant shall consent thereto, the desired information may be 
obtained. If the plaintifï does not avail herself of the suggested 
means to obtain the necessary information, the motion for a bill of 
particulars, to an extent unnecessary now to décide, should be grant- 
ed. If the plaintifï does move, and the défendant does not consent to 
such an examination, the motion for a bill of particulars will be denied. 
Meanwhile, awaiting the action of the parties, the décision of the 
présent motion is reserved. The suggestion that the information is 
within the knowledge of the défendant cannot be accepted. Such a 
position proceeds upon the theory that the charge is true, and that the 
défendant will ascertain its truth by research, while in fact the légal 
presumption is that the accusations of négligence are untrue, and that 
the défendant could not find the information true upon research. 
While the rule contended for by the plaintifï might hâve application 
within narrower limits, it is inapplicable to the gênerai and indefinite 
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charges involving so broad fields of opération upon the defendant's 
road. 

Upon obtaining further évidence from such examination, the com- 
plaint may be made definite and certain by amendment, or a proper bill 
of particulars would give the necessary information. 



INTERNATIONAL NAV. CO. v. SEA INS. CO., Limited. 

(District Coiirt, B. D. New York. May 14, 1903.) 

1. Marine Insurance— Expbnses Ahisino from Stkanding— Law Qoverkino 
Apfortionment. 

A valued Engllsh Insurance policy on a ship contained a provision 
that "gênerai average, salvage and spécial cliarges, as per foreign cus- 
tom, payable aceordlng to foreign statements, or * ♦ * per rules of 
port of diseharge, * * * at the option of assured." Held, that un- 
der such provision the law of New Yorlj, the port o£ discharge, governed 
as to the amount payable by the Insurer on account of salvage and 
other expenses arislng from stranding; and statements of the adjusters 
there fixing the amount of the loss and distributlng the same to the sev- 
eral policles, In accordance with the law of the port, which requires 
the Insurer to pay In the ratio of the loss to the stipulated or policy 
value of the vessel, instead of in the ratio of the loss to the actual value, 
as by the English law, were conclusive on the insurer. 

In i^dmiralty. Action on marine policy of insurance. 

Robinson, Biddle & Ward (H. G. Ward, of counsel), for libelant. 
Butler, Notman, Joline & Mynderse (Wilhelmus Mynderse, of coun- 
sel), for respondent. 

THOMAS, District Judge. The question is whether an English 
insurance policy on a vessel should bear the expenses arising from 
stranding in the ratio of the loss to the actual value, which is the 
English rule (Balmoral Company, Ltd., v. Marten, 2 Q. B. [1900] 
748, afifîrmed in Court of Appeals, E. R. 2 K. B. [1901] 896, affirmed 
in House of Lords, L. R. App. Cases [1902] 511), or in the ratio of 
the loss to the policy value, according to the rule at New York, the 
port of discharge (International Navigation Company v. Atlantic 
Mutual Ins. Company [D. C] 100 Fed. 304, affirmed in 108 Fed. 987, 
48 C. C. A. 181). In the last case the loss and expenses of the strand- 
ing were found to be : (i) For salvage and interest (salvage found by 
Judge Brown, 83 Fed. 104, affirmed 86 Fed. 340), $135,937.22; (2) for 
légal expenses, $5,071.64; (3) for repairs and attendant expenses, 
$107,368.42 — total, $248,377.28 — which the adjusters at the port of 
New York apportioned to the foreign and domestic insurers according 
to the law of New York. In charging the American insurers accord- 
ing to the rule in New York, the learned judge decided (International 
Navigation Company v. Atlantic Mutual Ins. Company [D. C] 100 
Fed. 304) that such losses were recoverable in the first instance from 
the insurers, independently of any gênerai average adjustment, and 
that the insurers, upon payment, would be enabled by subrogation to 

f 1. Marine insurance, gênerai average, see note to Pacific Mail S. S. Co. 
T. New York, H. & B. Min. Ce, 20 C. C. A. 357. 
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pursue remédies for contribution, which might exist in favor of the 
intefest insured against other interests. From this it appears that 
average adjustment in absence of stipulation places no restraint upon 
the assured, and in no wise affects the contract of Insurance. The 
présent policy states that "the said steamship, for so much as concerns 
the assured and the assurers in this policy, is and shall be valued at 
£275,000." This stipulation and other provision of the policy plainly 
State an agreement that of itself nécessitâtes the appHcation of the 
New York rule above stated. But assuming that the policy is not, by 
such language, excluded from the English law, there is a further pro- 
vision that détermines the applicability of the law of New York. The 
policy provides : 

"General average, salvage and spécial charges, as per forelgn custom, pay- 
able according to foreign statements or per York-Antwerp rules, or York- 
Antwerp rules of 1890, or per rules of port of discharge, if in accordance 
wlth contract of afifreightment, at the option of assured; and in the event 
of salvage, towage, or other assistance being rendered to the vessel hereby 
insured, by any vessel belonglng in part or in whole to the same owners, 
it la hereby agreed that the value of such services (without regard to the 
common cJwnership of the vessel) shall be ascertained by arbitration in the 
manner above provided for^ under the collision clause, and the amount so 
awarded, so far as applicable to the interest hereby Insured, shall consti- 
tute a charge under the policy." 

The respondent is understood to admit that under this stipulation 
the insurer is bound by ail acts donc by the adjusters within their juris- 
diction and pursuant to the law of the locality. It concèdes that it 
may not dispute: (i) The disposition made of the various items of 
loss by the adjusters. For example, if the adjusters regard a loss as 
gênerai or particular average, their conclusion is final. (2) That the 
relative amount of loss that each class of property, ship, freight, or 
cargo, shall bear, is determinable finally by the adjusters alone. But 
the respondent disputes the pbwer of the adjusters to détermine what 
proportion of the loss thus imposed upon the ship or cargo shall be paid 
by the insurer thereof. The respondent's theory is that the adjusters 
hâve power to ascertain the loss and the items composing it, and to 
distribute the loss to the différent interests, but not to détermine 
what portion thereof any insurance Company shall pay, but that such 
payment shall be controlled by the terms of the policy interpreted pur- 
suant to the applicable law. It is undoubted that, where the policy 
contains similar provisions, such as "gênerai average as per foreign 
statement," the insurer is lîound by the statement of the foreign ad- 
justers as to whether losses are gênerai or particular average or 
neither, and as to the distribution of the losses, however much such 
statement differ from the custom and law at any other place. Mavro 
V. Océan Ins. Company, L. R. 9, 2 Asp. Mar. Cas. N. S. 361 ; Williams 
V. Association (not reported) ; De Hart v. Compania Anonima, Re- 
ports of Commercial Cases, vol. 8, pt. ï, p. 42; Harris v. Scaramanga, 
I Asp. Mar. Cas. p. 344. 

But it is considered that the respondent imposes too narrow limits 
on the stipulation in the présent instance. The provision is that 
"gênerai average, salvage, and spécial charges, as per foreign custom" 
(that is, ascertained pursuant to foreign custom) shall be paid "accordr 
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ing to foreign statements * * * or per [according to] ruies of 
port of discharge." The provision is not only for adjusting losses 
according to foreign custom, but also for payment of losses by the in- 
surer according to the rules of the port of discharge. The dominant 
rule at. the port of New York, the port of discharge, is the law, and 
that law is that the insurer under a valued policy shall pay in the ratio 
of the loss to the stipulated value. The adjusters in the présent in- 
stance hâve not only foUowed the custom of the port in so stating and 
distributing the loss to the poHcies, and appointing the amount that 
each policy should bear, but hâve in doing this observed the law of the 
port to which ail custom and rules are amenable. In International 
Nav. Company v. Atlantic Marine Ins. Company (D. C.) loo Fed. 
317, Judge Brown stated: 

"By the ordlnary rule, gênerai average adjustments are to be made and 
paid according to the law of the port of discharge; and thèse policies con- 
taln a clause providing that gênerai average shall be payable (at the option 
of the assured) according to the rules of the port of discharge; so that the 
New York rule must govern in thls case. Any analogy, therefore, based 
upon the payment of average contributions by insurers at this port, sustains 
the libelant's contention for full payment, rather than the défendants'." 

Inasmuch as the adjustment is made pursuant to the custom, rules, 
and law of the port, it binds the respondent as to the scope and nature 
of the losses. Inasmuch as the respondent promised to pay accord- 
ing to the "foreign statements" or the "rules of port of discharge," 
the statement and the rules and law pursuant to which the statement is 
made demand that payment shall be in ratio of the loss to the value 
stated in the policy. The rules are the law, or rest thereon. The 
statement follows the law. The respondent had agreed to pay pur- 
suant to the statement or the rules. Either require the fulfillment 
demanded by the libelant, and both concur in such demand. 

The libelant should hâve a decree. 



THE GTJÏ G. MAJOR. 
(District Court, E. D. New York. May 13, 1903.) 

1. COIiOSION— VeSSEL AT PlBR— LlQHTBR CAUSING BaRGB TO SwiNO AT MOOR- 
1NG8. 

A steam lighter which cast off some of the Unes by which a barge 
was moored at the end of a pier in order to go between the barge and 
the pier for the purpose of discharging, allowing the barge to swing 
with the tide, assumed the responsibility of guarding her movements 
to prevent her from injurlng other vessels, and is solely liable for an 
injury to another vessel lying at the side of the pier with which the 
barge came in collision, in the absence of évidence showing that the 
barge was also in fault. 

In Admiralty. Suit for collision. 

Wing, Putnam & Burlingham (Forrester, of counsel), for libelant. 
Peter S. Carter, for the barge. 

Howland, Murray & Prentice (Lancaster, of counsel), for steam 
lighter. 
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THOMAS, District Judgp. The bark Powelson was lying on the 
north side of pier 12, Eàst river, and the barge B. & F, No. 8, loaded 
with dirt, was lying at the end qi such pier. The tide ,was at the 
last of the ebb. The stèam lighteri;Quy G. Major desired to dis- 
charge cargo at the end of, the pîer, and obtained permission of the 
master of the barge to go between her and the docl< for that pur- 
pose, upon the promise of returning the same to the dock, and there- 
upon did enter with the bow upstream and projecting some feet north- 
erly of the pier. The barge had been made fast to the pier by a stern 
Une running to the southeasterly corner of the pier. When the 
Major came in the barge's bowline was made fast to the stern bitts 
of the Major. While the Major was discharging the tide changed 
to a moderately strong flood, and when the tug was ready to go 
ont the master of the barge came forward and drew in his bowUne, 
which was thrown ofif on the ttigj , wheréupon the barge began to 
swing, and had reached a point so that she was at right angles to 
the pier when the Major hâd backed ont. In backing ont the Major 
was obliged to throw her stern to starboard, as there werë vessels at 
the pier below. This carriéd the stern iof the Major up the river, 
and it was her intention to go on the upper side of the barge, make 
a line fast between the tug and the barge's side, and push the barge 
up against the dock. Before this was done, however, the barge had 
been carried by the tide into the slip north of Pier 12, so that her 
corner came in contact with the bark lying there, and did the damage 
for which the libel is fîled. The Major contends that afterwards she 
set the barge back at the dock, but the master of the barge states 
that the Major went away, and did ïiothing whatever. The Major 
contends that, after the line was thrown off from the barge to the 
tug, the master of the barge went astern, and although he was hailed 
and asked to rèturn ànd maké fast a line from the tug to the barge, 
so that the latter could push the former up against the pier, he not 
only refused to return, but used very indécent language to those on 
the tug. The master of the barge states that when the Major went 
out she pulled his barge in such a way as to break -his breastline, 
leaving him but one line. Those on the tug claim that this breast- 
line did not part at the time, but was eut against the rudder of the 
bark. The master of the barge states that as his breastline was 
broken, and his sternline had been slackened for the purpose of let- 
ting the Major in, his place was at his breastline or sternline, and 
that he did not know that he waç called to aid the tug in the matter 
of adjusting the rope. The fact is that the tug let this scow go about 
until she was at right angles with the pier before the tug was in a 
position to go around on the upper side of her, and even then she 
did not push against her, for fear, as he said, that it would cause the 
scow to go still more quickly into the bark. It was at some risk that 
the Major left the barge to the influence of the flood tide, taking 
the chance of getting around on tli-, upper side of her and niaking a 
line fast in time to prevent her from going into the bark. There is no 
doubt that it could hâve been done if there had been spmebody ail 
ready to take the line. But either the master of the scow did not, 
or did not want to, understand what was wanted of him. The tug 
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assumed the duty and risk of detaching the barge's bow mooring line, 
thereby exposing her to a flood tide, and upon the tug rested the 
responsibility of guarding her movements lest she injure other ves- 
sels. The tug failed in this duty, and is primarily liable. But should 
the tug be permitted to shift the liability to the barge because of 
the failure of the master of the barge to co-operate in the tug's in- 
tended maneuver? The careful argument of the claimant's advocate 
is quite logical, provided the premises be accepted that an arrange- 
ment was perfected between the tug and the master of the barge with 
référence to the part that the master should take in the maneuver. 
The question is not free from very serious doubt. The master of 
the barge testified that he did not understand that he was summoned 
to co-operate in adjusting the line at his bow. As the barge swung 
out her breastline was broken, and this probably disturbed and dis- 
tracted the attention of the barge's master. The burden seems to be 
upon the tug to establish that the master of the barge was in fault, 
and, after careful considération, it is concluded that the évidence does 
not show with sufïicient clearness that the captain of the tug brought 
home to the master of the barge the duty which the latter was to per- 
form to insure the safety of the maneuver. The tug backed out, al- 
lowed the barge to swing about, and to be carried by the flood tide 
against the libelant's vessel, her breastline meantime breaking, and 
the évidence does not show that the tug did anything to arrest the 
movement of the barge until after the collision. If the answer be 
that there was not time to do it, such reply indicates the dangerous 
opportunity that was given by the tug to the barge to do harm. 
The decree should proceed against the Guy G. Major alone. 



THE MASSASSAGUA. 
(District Court, E. D. New York. June 25, 1903.) 

1. Collision — Steam and Sailing Vbssels Crossing. 

A steam vessel passing down East river with tows In tlie evening 
held in fanlt for a collision with a sloop which was crossing the river, 
without changing her course, and whose lights could hâve readily been 
seen by proper attention. The sloop also held in fault because the 
master, although warned by his lookout that the steamer was comlng 
directly toward them, gave her no attention,' although he might readily 
hâve avoided the colUsion by changing his course after he saw the nég- 
ligent navigation of the other vessel. 

In Admiralty. Suit for collision. 

Owen & Sturges, for libelant. 

Carpenter, Park & Symmers, for claimant. 

THOMAS, District Judge. On December 3, 1903, shortly after 5 
o'clock, the steam canal boat Massassagua, with two barges in tow 
on a hawser, collided with the oyster sloop Pell, which was crossing 
the East river on the port tack; the wind being about west or west 
north west. The wind was light, and the sloop was carrying niain- 
sail, jib, and topsail, and side lights. Upon coming out of Buttermilk 
124 F.— 7 
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Channel, she laid lier course diagonally across the river, and main- 
tained it to the time of fche collision. The tide was at the end of the 
ebb, but it was running slightly flood along the New York docks. 
The master of the sloop was at the helm, and his son, apparently 
about i8 years of âge, was forward acting as lookout, accompanied 
by a boy whose présence then and évidence in court are unimportant. 
The son called the master's attention to the canal boat, and the latter 
then saw her side lights a quarter of a mile away. The sloop at 
the time was on a course frbm Governor's Island to Fulton Market, 
where she intended to make a landing. Later the son called out 
that the canal boat was heading for the sloop; but the master did 
not look, and kept on his course. Later the son called again, and 
the master looked and saw the canal boat's bow a few feet away, 
and the collision almost immediately occurred; the canal boat strik- 
ing the sloop just att of amidships on the starboard side. Previous 
to the collision, the canal boat gave several toots of her whistle ; but 
the master of the sloop paid no attention, upon the plea that he 
thought it could not hâve been intended for the sloop. The collision 
took place on the New York side of the center of the river. About 
ICO feet on the starboard hand of thé canal boat was a tow going 
up the river, and it was the purpose of the master of the sloop to 
cross ahead of the canal boat and the up-going tow, and, if he could 
not cross the bow of the latter, to go around under her stern. The 
master of the sloop, although warned by his son, did not look at the 
canal boat from the time that he saw her, a quarter of a mile away, 
until she'was lo feet away. The évidence of the master of the sloop 
that he did not change his course from Governor's Island is sustained 
by the évidence of his son, and of the pilot of the tug boat and tow 
goirig up the river, who, however, places the accident very near to 
the New York shore. 

The évidence on the part of the canal boat is that she was coming 
straight down the river, and that she saw a sloop in the neighbor- 
hood of Governor's Island headed directly upstream, and that she 
came forward until she was about 200 feet away, when she swung 
to port ; that the canal boat tooted a whistle, wherçupon the sloop, 
when 75 or 100 feet away, swung directly across the bow of the canal 
boat. The évidence of every person connected with the canal boat 
and the two boats in tow was to this gênerai eflfect: That none of 
such witnesses saw the lights of the sloop, save one witness on one of 
the boats in tow, who testified that he saw her red light until it shut 
in as the sloop crossed the canal boat's bow. It is claimed that it was 
light enough to see the vessel herself; but it is most singular that 
the sloop's lights were not seen, and it is évident that the pilot of the 
canal boat did not use the lights for the purpose of determining on 
what course the sloop was sailing. The destination of the sloop would 
take her obliquely across the river. The wind was fair for such direc- 
tion, and the évidence shows that such was her gênerai direction; 
and the failure of the canal boat to see the lights and be governed 
thereby indicates that there was lack of attention. 

But what shall be said of the master of the sloop, who paid not 
the sljghtest attention to his lookout's warnings, and who held his 
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course, unprepared for the emergency which arose. His action is 
incompréhensible. He would not be forewarned, and when the col- 
lision was at hand he was unprepared to act. The wind was such 
that he could hâve avoided the tow when he saw the continuance of 
her négligent progress toward him. If it were certain that the canal 
boat was trying to crowd the sloop eut of the way, the case might 
be différent. But the probabilities are that the pilot on the canal 
boat relied upon the loom of the sloop and was misled thereby. The 
master of the sloop testified that, when the canal boat was first re- 
ported, he looked under the beam and saw her, and that he did not 
look at her again until his son reported the third time, and said, "She 
is coming into us," and that the vessels were then lo feet apart. The 
following illustrâtes his view of his duty: 

"Q. You hadn't seen her during that tlme? A. I didn't want to see her. 
Q. If you had seen the boat coming toward you in a way that involved risli 
of collision, couldn't you hâve done something to avoid that collision? A. 
Oh! I could hâve went out of the river, I suppose. Q. You could hâve headed 
so as to avoid collision? A. I could went the other way; but I wasn't going 
that way. I was going to Fulton Market. * * * The first time when 
he flrst spoke to me, then I looked; but the 'second time I didn't pay any 
attention. I says: 'You don't want to monkey under a steamer's bow. 
Let him know where you are going, and they will keep clear.* Q. Did he 
report her the third time? A. Yes, sir; when she got close to us he said, 
'She is coming right into us.' Then I said: *I can't help myself. If he 
wants to hit us he will hâve to hit us, because I can't get out of his way.' 
Q. How far from you was he then? A. I don't suppose over 10 feet. * * * 
Q. It is your idea that it is not your duty to keep watch of a steam vessel 
approaching you after you hâve waming that that vessel is coming down 
upon you? A. I did hâve two forward. He was watching her ail the tlme. 
Q. But he reported, and you didn't pay attention to it? A. The second time 
I did not because I put ail confidence in the world in the man going clear. 
I looked and see how he was coming, and thought, 'He will eome close to us 
and sheer oflf.' Q. You proceeded on the theory that every man would do 
his duty? A. Yes, sir." 

The direct question is raised whether it was the duty of the master 
of the sloop, after repeated warnings from his son, from which he 
must hâve known that the canal boat had changed her course, or at 
least was coming toward him, to be attentive to her, or whether he 
could hold his own vessel on her course and be bHnd to the threat- 
ened collision? The view of the master of the sloop is not approved. 
It is quite évident that he was in a position to avoid the injury that be- 
fell him, had he been less obstinate in adhering blindly to his primary 
right of way. 

The damages and costs will be divided. 



THE CALIFORNIAN. 
(District Court, E. D. New York. June 25, 1903.) 

1, ShIPPING— LiABILITT DP SHIP FOB InJUBY DP SbAMAN— NEGLIGENCE. 

Libelant, a seaman, after being ashore on his own business In the 
evening when the ship was in port, retuming about 11 o'clock, while 
passing in the dark over some coal which had been stowed in a passage- 
way on deck of which he had knowledge, was injured by the slipping 
of the coal under his feet, which caused him to fall. HeJtJ, that the ship 
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■was not llable for the Injury, belng under no duty to keep the deck 
light^ at tbat bour of tbe nlght for tbe beneflt of members of the crew 
■who were not on duty. ' 

In Admiralty. Suit by seaman to recover damages for personal 
injury. 

Campbell & Hance, for libelant. 
Convers & Kirlin, for claimants. 

THOMAS, District Judge. On June 12, 1900, the libelant engaged 
as cook on the steamship Californian, which was taking coal and cargo 
at her dock in New York. On the evening of that day he went ashore 
for his own purposes, returned at about 11 o'clock, and went up on 
the bridge deck. Before the libelant went ashore coal had been 
stowed in the passageway on the bridge deck, and over this the libel- 
ant was obliged to walk. The coal was held in place at either end 
by two temporary bulkheads, about three feet high, and when the li- 
belant attempted to step from the coal to enter to his quarters the 
coal slid under his foot, and he was carried forward and down so 
violently as to produce a rupture. On the following morning he had 
some pain, but made no complaint until the ship was at sea. There- 
after the captain was advised of his infirmity. The ship went to San 
Francisco, where the libelant visited a surgeon at the hospital, who 
advised him to hâve an opération performed; but the captain dis- 
suaded him from it, and the surgeon later concurred in the captain's 
wish. He arrived in New York in January. He did his own and 
sometimes extra work during the voyage, and, after securing several 
employments, in October submitted to an opération which resulted 
in a practical cure. The dock was covered, and inside were electric 
lights, some 20 feet high, which could shine through the large door, 
if the same were open, and, as the bridge deck was approximately 8 
feet above the dock, the tide being low, the light would be sufficient. 
The libelant states that the light did not reach the coal, and that it 
was totally dark at that place, and in this he is corroborated by the 
companion who was with him. The probable fact is that the libelant 
walked over the coal without serious difficulty, and that when he came 
to the end the coal yielded under the pressure of his foot, and he was 
injured as stated. The question is whether the ship was négligent 
in leaving the only entrance for the libelant in such condition, in view 
of his opportunity to see, that he might be hurt by the coal giving way 
at its extrême Hmit. 

The inquiry whether the door on the dock was open so as to allow 
the electric light to come to the passageway need not be determined. 
It was not the duty of the master to keep the ship Hghted for him 
at that hour of the night, and had it been so lighted it does not appear 
that he would hâve avoided injury from the coal yielding under the 
pressure of his foot. The évidence plainly shows that the men knew 
that they were at the point where they were to step off from the coal 
on to the deck, and some of them did it in safety. The libelant's 
foot slid on the coal. It is possible that a good light would hâve en- 
abled him to adjust his foot with référence to the coal so that it 
would not yield under him. But it is quite questionable. It is pre- 
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ferred, however, to put the décision distinctly upon the ground that 
it was not the duty of the master to furnish the libelant, returning 
at a late hour at night, with a light that would enable him to make 
a better adjustment of his foot to the condition of the coal. The 
ship was obliged to furnish a light to the Hbelant while he was en- 
gaged in the performance of his master's duty, but not to light him 
to his quarters after he had spent the evening, to a late hour, ashore 
for his own pleasure or convenience. The évidence tends to show 
that until half past II o'clock on that night work was proceeding 
on the vessel in No. 2 and No. 3 holds. In that case there were 
electric lights both forward and aft of the place where the accident 
happened, and it would be inferable also that the door of the dock 
was open. If, however, such was not the case, if everybody had 
retired for the night, if the Hghts upon the vessel used for working 
were extinguished, and if the door leading into the dock was closed, 
it was past the time when the master was obliged to illumine pas- 
sageways for the safe adjustment of the feet of belated sailors to the 
coal which was necessarily stored upon the deck. In such case, if 
the libelant found that ail work was at an end and lights extinguished, 
and the door to the dock closed, and that the way was dark-and dan- 
gerous, he was at liberty to call the watchman to open the door. 

It seems that the libelant was called upon to do very hard work 
through the voyage ; that he not only did his own work, but extra 
work ; and that he was constrained to remain with the ship when he 
desired to go to the hospital as advised by the hospital surgeon; 
and that the attention that he received upon the vessel was not adapted 
to his case. It is probable that the captain did as well as the cir- 
cumstances permitted while the man was on shipboard, but he did 
not receive necessary treatment, and was induced not to seek it at 
San Francisco. The claimants are under a strong moral obligation 
to make compensation for this added sufïering of a faithful sailor. 

The libel is dismissed, without costs. ' 



In re STARIN. 
(District Court, E. D. New York. July 23, 1903.) 

1. Shipping — Limitation of Liabilitt — Waiver or Right et Litigation in 

Statb Cocbts. 

A ^ipowner, by defending an action brought against him in a state 
court to recover damages for injury to a passenger, and by appealing 
from the judgment rendered against him therein, does not -waive his 
right to pétition a court of admiralty for a limitation of liability; nor is 
he debarred of the right to involie such remedy because there is but 
a single claimant 

2. Same— Extent of Limitation— Jddovi.:vt por Injdry to Passenger. 

Where a passenger injured thi-ough the négligence of those engaged 
in the navigation of a tug and barge, without the privity of the owner, 
recovered judgment therefor and for costs against such owner in ths etate 
courts, the owner is entitled to a limitation of his liability to the value 



U 1. Limitation of shipowuer's liability, see uete to The Longfellow, 45 C. 
C. A. 387. 
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of the twovessels and pending freight, wlth Interest thereoE from the 
tlme of the in jury to the time of payment, as agalnst the judgment for 
damages, but he cannot Umlt hls liability for the costs taxed against hlm 
in the litigation in the state courts. 

In Admiralty. Proceeding for limitation of liability. 

Richards & Heald and H. Putnam, for petitioner, 
Gorbin & O'Ryan, for claimant John T. Hill. 

THOMAS, District Judge. On the 4th day of July, 1898, the peti- 
tioner was the owner of the steam tug Titan and the barge Robert 
Curry, which vessels Avère engaged in carrying excursionists ; and 
while passing through Hell Gâte the hawser by which the barge was 
attached to the tug became detached from the cleat to which it was 
made fast on the barge, and came in such contact with the claimant 
herein, a passenger on the barge, that his leg was torn ofï at the 
knee, and he was thrown to the deck with such force as to cause a 
compound fracture of the ârm and other injuries. On the 3d day of 
December, 1898, John T. Hill, the injured passenger, began an action 
against John H. Starin, in the Suprême Court of the state of New 
York, to recover compensation for such injuries, which were charged 
to hâve arisen from the négligent manner in which said tugboat and 
barge were managed and navigated by the défendant, his agents and 
servants, and upon other grounds set forth in the complaint in said 
action. The défendant answered, and the issue so raised was tried 
on the i8th day of March, 1901, and a verdict rendered for the plain- 
tifï for the sum of $11,500. On March 19, 1901, judgment was en- 
tered on the verdict for said sum of $11,500, together with the sum 
of $492.13, costs and disbursements, amounting in ail to the sum of 
$11,992.13. From such judgment and order denying the motion for 
a new trial an appeal was taken to the Appellate Division, whereupon 
such judgment and order were afifirmed, with costs (73 N. Y. Supp. 
91), «and judgment for such afErmance, and for the sum of $111.25, 
costs and disbursements of such appeal, was entered. On Novem- 
ber 27, 1901, the défendant appealed from such judgment of affirmance 
to the Court of Appeals of the state of New York, whereupon such 
judgment was afifirmed by such court (66 N. E. 11 10), with the costs 
of such appeal. On February 27, 1903, défendant filed a pétition 
in the présent proceeding to limit his liability, whereupon the barge 
was appraised at $3,000, thé tug at $6,000, and the freight or earnings 
at $150. The plaintifif in the former action and the claimant in this 
proceeding interposed the défenses : First, that by the proceedings 
in the state court the défendant waived the right to seek remedy hère ; 
second, that the barge and tug constituted one vessel, or that the acci- 
dent was due to fault of tbose upon both vessels; third, that the in- 
jury was with petitioner's privity or knowledge; fourth, that the 
claimant was the only person injured, and that the court cannot exer- 
cise its jurisdiction, as the petitioner had a complète remedy in the 
state court. 

It is concluded (i) that the judgment in the state court established 
that the défendant and his servants were négligent in the manage- 
ment and conduct of both the tug and the barge, and that the injury 
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resulted from such négligence ; (2) that the petitioner has not waived 
his right to limit his liability in this court; (3) that the injury was 
without the petitioner's privity or knowledge; (4) that the claimant 
is entitled to recover the sum of $11,500, with interest thereon from 
the time of the verdict in the state court, so far as the appraised 
values may discharge the same, but to such appraised values should 
be added the interest thereon from the time of the injury to time of 
payment; (5) that the petitioner cannot limit his liability for the 
costs as taxed in the judgment entered upon the verdict, for the costs 
recoverable in the judgment of afïïrmance in the Appellate Division, 
and for the costs upon the appeal to the Court of Appeals. The claim- 
ant should be permitted to enforce his judgments for such costs, 
or the payment thereof should be a condition of permitting the peti- 
tioner to limit his liability, but ail interest taxed in such costs should 
be deducted. 



THE ST. PAUL, 

THE MUNICIPAL. 

(District Court, E. D. New York. June 22, 1903.) 

1. Shipping— Négligent Navigation— Damage Cadsed bt Swbll feom Pass- 
ING Vbssel. 

The St. Paul, a large océan steamship, with a displacement of some 
13,000 tons, when approaching New Yorlc Harbor, met and passed a tug 
having two scows in tow on a hawser, and her swell caused the rear 
seow to dump her deck load of building stone. She passed the tows at 
a distance of lûO to 200 feet, and her half speed of 12 knots was 
slowed; and, according to the testimony of the captain and pilot, her 
engines were stopped when about opposite the tug, but such testimony 
was contradicted, and the fact was not established. Held, that as such 
testimony showed that, in the judgment of her officers, it was practicable 
and proper for her to stop her engines, the fact that she did not do so 
rendered her in fault, and liable for the damage caused; no fault being 
shown on the part of the tug. 

In Admiralty. Action to recover damages for loss of cargo. 

Hyland & Zabriskie, for libelants. 

Carpenter & Park, for claimant of the Municipal. 

Robinson, Biddle & Ward, for claimant of the St. Paul. 

THOMAS, District Judge. The steamship St. Paul was 550 feet 
long, her beam was 63 feet, her draft was 26>4 feet, and her tonnage 
displacement was estimated at 13,000 tons. Approaching the harbor 
of New York, she rounded the Southwest Spit in the Main Channel, 
and passed the outbound tug Municipal, towing two loaded scows 
singled out on a hawser about 50 fathoms in length. The steamship's 
swell caused the rear scow to dump her deck load of building stone. 
It is probable that the easterly set of the tide carried the tail of the tow 
farther eastward than her navigators appreciated; but the tug was 
some 100 feet from the Black Buoy Line, as Capt. Jamison, of the 
St. Paul, testified. In such case the tow, about 600 feet in length, 
could not hâve obstructed anything of the easterly side of the channel, 
inasmuch as Capt. Jamison stated that the tow made an angle of 25 
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or 30 degrees with the center Une of the channel. The witnesses for 
the St. Paul further state that the Municipal was pulling diligently to 
the westward. What fault, then, can be ascribed to her? Certainly 
she was at liberty to use the channel. The witnesses for the St. Paul 
place that vessel, at the time of passing the tow, within 50 feet of the 
Red Buoy Une, and yet state that she cleared the tow by only 150 or 
200 feet. As the channel is 1,200, or at least 1,000, feet wide, the 
alleged proximity of the steamship to the Red Buoy Line is probably 
inaccurate. It is more probable that she was near the center of the 
easterly half of the channel. The captain and pilot recognized the 
danger of passing the tow before reaching it, and state that the half 
speed of 12 knots was slowed, and that when about opposite the tug 
the engines of the steamship were stopped. The deck log does not 
show that the engines were stopped, and the engineer's log was not 
produced. The deck log shows, "i :47 slow for tug Municipal with 
two barges." It is difïicult to conceive that an entry of the stopping 
of the engine would hâve been omitted, had it occurred, and the single 
entry made as above. The évidence that the engines were stoppea 
shows that it was practicable to stop, and to keep them stopped, from 
the time of meeting the tug until the tow cleared, as the pilot testified 
was done. Capt. Jamison testified: "Q. How far past the tug had 
you got when you started up the engines ahead? A. 150 feet." The 
pilot States that they were not started until the tow was past. Accord- 
ing to Jamison, the engines were started forward before the steamship 
had clearad the scows. Hère is a discrepancy. The St. Paul did not 
hâve much sea room on her starboard side, as she was within 200 or 
300 feet of too shoal water ; the tide tended strongly to carry her to 
such shoal ; and, in a position so precarious, the court, although as- 
sisted by the évidence of the scowmen and tug's crew, should not op- 
pose its judgment to that of the steamship's skilled officers. But the 
question whether the engines were stopped, and kept in that condition 
until the tow cleared, is quite dififerent. The occurrence was not 
recalled to Capt. Jamison until many months afterwards, and presum- 
ably the same is true as to the others on the bridge In such case the 
omission in the log, and the failure to produce the engineer's log, can- 
not be overlooked. The deck log has a history of the event, and it 
must be regarded as the correct and only record of what was done 
with the engines. This, considered in connection with the opposing 
évidence on the part of the tow as to the speed of the St. Paul, leads 
to the conclusion that the steamship's engines were not stopped, or 
were not kept'so, until the tow cleared. Hence, what was feasible, 
and what Capt. Jamison and others in charge of the St. Paul evidently 
thought it proper to do under the circumstances, the court may say 
should hâve been done^ If it was done, the St. Paul should be acquit- 
ted of fault, but, in the absence of satisfactory explanation of the omis- 
sion from the log of the alleged fact, the conclusion is enforced that 
it did not happen. 
The decree will proceed against the St. Paul alone. 
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SIBBEL V. UNITED STATES. 

(Circuit Court, S. D. New York. May 31, 190a) 

No. 2,987. 

1. CnsTOMs DuTiKS — Classification — Statdart. 

A marble figure, produced in the establishment of a professlonal 
sculpter, under whose instructions the original model was made, and 
•who gave such oral Instructions and other supervision as were necessary 
. to Insure a falthful reproduction of the design, is held to be "statuary," 
wlthin the meaning of paragraph 454, Schedule N, § 1, c. 11, Tariff Act 
July 24, 1897, 30 8tat. 194 (U. S. Comp. St. 1901, p. 1678), where it is 
provlded that that term, wherever used in the act, "shall be understood 
to include only such statuary ♦ • • as is the professlonal production 
of a statuary or sculptor only." 

2. Same— Spécimen op Sculpture. 

A marble statue is a spécimen of sculpture, wlthin the meaning of 
paragraph 649, Free List, § 2, c. 11, Tariff Act July 24, 1897, 30 Stat. 
201 (U. S. Comp. St. 1901, p. 1687), covering "spécimens or casts of 
sculpture." < 

Appeal by the importer, Joseph Sibbel, from the décision (G. A. 
4520) of the Board of General Appraisers, which affirmed the assass- 
inent of duty by the collector of customs at the port of New York. 

The question at Issue is whether a certain sculptured marble figure is 
"statuary," within the meaning of that term as deflned in paragraph 454, 
Schedule N, § 1, c. 11, Tarife Act July 24, 1897, 30 Stat. 194 (U. S. Oomp. 
St. 1901, p. 1678), which provides: "The term 'statuary' as used in this act 
shall be understood to Include only such statuary as Is eut, carved, or other- 
wise wrought by hand from a solid bloek or mass of marble, stone or ala- 
baster, or from métal, and as is the professlonal production of a statuary or 
sculptor only." The board held that the article was not "statuary" as thns 
deflned, this conclusion being based on the following flnding of fact: "The 
articles are not original productions of a professlonal statuary or sculptor 
who conceived the designs and executed the clay models thereof, nor are 
they repllcas or copies produced therefrom by others under hls immédiate 
direction or supervision and to which he has given flnishing touches and ex- 
pression; neither are they artistic copies produced by a professlonal sculptor 
from a model or original work designed and executed by another professlonal 
sculptor, but are copies or reproductions by artisans, or by mechanical means, 
in industrial establishments, and are of a class so produced in large numbers 
for sale at list priées, according to design, size, and finish, as shown in il- 
lustrated catalogues, and are not the 'professlonal productions of a profes- 
sional statuary or sculptor only.' " 

Albert Comstock, for importer. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge. The article in question is a marble 
figure of Christ, imported for the Convent of the Sacred Heart. It 
was assessed for duty at 50 per cent, ad valorem under paragraph 
115, Schedule B, § i, c. 11, Act July 24, 1897, 30 Stat. 159 (U. S. 
Comp. St. 1901, p. 1636). as "manufactures of * * * marble, 
* * * not specially provided for," and claimed as free under para- 
graph 649, Free List, § 2, c. 11, of said act, 30 Stat. 201 (U. S. Comp. 
St. I9'3i, p. 1687), as "statuary, and spécimens or casts of sculpture, 
where specially imported in good faith for the use and by order of 
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any socîety încorporated or established solely for religious, philo- 
sophical, educational; sdientific, or literary purposes." If this figure 
be statuary, it is net essential that it should be "the production of a 
sculptor who conceîvéd the designs and executed the clay models 
thereof," nor "replicas or copies produced therefrom by others under 
his immédiate supervision, and to which he has given fînishing touches 
and expression." It appears that the original model was made under 
his written instructions, supplemented by verbal directions given by 
him at the establishment in France, and that there was such super- 
vision as was necessary to insure a faithful reproduction of the design. 
In any event, this statue is a spécimen of sculpture, and was imported 
in good faith, under the conditions prdvided for in said àct. 

A great deal of testimony has been taken as to the intended uses 
of the statue, the character of Sibbel's establishment where the 
statue was eut, the priées at which statues had been sold therein, and 
as to the standpoint of high art. The évidence shows that this figure 
should be free within the décision of the United States Circuit Court 
of Appeals in U. S. v. Morris European & American Express Com- 
pany, 41 C. C. A. 240, ICI Fed. m. 

The décision of the Board of General Appraisers is reversed. 



GÎLLESPIE et al. v. UNITED STATES. 

(Circuit Court, a D. New York. May 24, 1900.) 

No. 2,636. 

1. CnSTOMB DUTIES— INTOICB VALUE— CLERICAL ErROR. 

The importersof certain sugar In hbgâheads made entry on an Involce 
■which Included hy mlatake the value of the hogsheads in that of the 
sugar; but: before the entry was Uquidated they produced a corrected 
Involce, showlng the proper déduction for the hogsheads. Held., that it 
was not, under the clrcumstances, necessary for the importers to make 
entry on a pro forma Involce, and glve a bond for the production of a 
corrected involce, In the method prescrlbed in section 4, customs admin- 
istrative act of June 10, 1890, 26 Stat 131 (U. S. Comp. St. 1901, p. 1888), 
and that the collecter should hâve made allowance for the hogsheads. 

Appeal by Gillespie Bros., importers, from a décision (G. A. 3966) 
of the Board of General Appraisers, which affirmed the assessment of 
duty by the collector of customs on certain merchandise imported at 
the port of New York. 

The importers flled a protest agalnst the décision of the collector, contend- 
ing that there was a manifest clérical error in the involce, which they were 
entltled tohave corrected.. The board overruled the protest, statlng in the 
opinion: ' 

"It would 6eem thàt fhe remedy of the Importers, if any they had, was to 
make an enliy upon a pro forma involce, and not on the involce claimed to 
be Impeifect,;and at the same tlme to offer to glve a bond to the collector for 
the production of a duly certlfled or corrected Involce, pursuant to the pro- 
visions of section 4 of the customs administrative act of June 10, 1890, 26 
Stat. 131 (V. S. Comp. St. 1901, p. 1888). This they neglected to do, and 
the results of their négligence must naturally be vislted upon them. 

"In Koebllng v. U. S. (0. 0.) 77 Fed. 601, it was held that where an Involce 
Bhowed the value of the merchandise, and at the same tlme that some item, 
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nondutlable, may hâve been Included In the priée, but falled *o show the 
amount of such nondutiable Item which could lawfuUy be deducted, the sub- 
séquent production of a correeted involce would not entitle the Importer to 
relief on the ground that a clérical error had been committed on the original 
Invoice. This case is dlstinguishable from U. S. v. Zuricaldy (C. C.) îl Fed. 
©55, whlch involved the déduction of a nondutiable item of océan freight, 
which was stated on the involce presented to the collector upon the making 
of the entry, in accordance with the provisions of sections 3 and 5 of the 
customs administrative act of June 10, 1890, 26 Stat. 131, 132 (U. S. Comp. 
St. 1901, pp. 1887, 1889), which requlre that ail charges or items, which are 
proposed to be deducted from the invoice value as nondutiable shall be spec- 
ifled on the invoice. Note In re Kelly, G. A. 1198. 

"There is, in our opinion, no such manifest clérical error as can be cor- 
reeted by the board, under the facts of the case, in the manner suggested." 

W. Wickham Smith, for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, District Judge. The protestants in this case îm- 
ported a certain quantity of sugar in American hogsheads, and by 
mistake put in the price of the hogslieads as part of the price of the 
su^ar on which the duty was to be assessed. Immediately upon entry 
of the goods the agent of the importers made the necessary déduction 
for the hogsheads, and pointed it out to the collector, who assented 
to the correction ; but the naval oihce afterward refused to allow the 
correction to be made. Before the entry was liquidated the importers 
cabled over and got a new, correeted invoice, and asked the collector 
to make the proper allowance, which he refused to do, alleging as a 
reason that section 7 of the customs administrative act of June 10, 
1890, 26 Stat. 134 (U. S. Comp. St. 1901, p. 1892), provides that "the 
duty shall not, however, be assessed in any case upon an amount less 
than the invoice or entered value." It is admitted in this case that the 
United States has taken money by mistake to which it was not entitled. 
It appears that the error was seasonably brought to the attention of 
the collector while the case was still pending before him. The case 
is clearly within the rule laid down in U. S. v. Benjamin (C. C.) 72 Fed. 
51, and U. S. v. Zuricaldy (C. C.) 71 Fed. 955. 

The décision of the Board of General Appraisers is reversed. 



DOWNING V. UNITED STATES. 

ÏClrcuIt Court, S. D. New York. February 20, 1900.) 

No. 2,410. 

1. Cdstomb DtJTiEs — Classification— American Pishert — Turtle Méat. 

A corporation consistlng of American citizens fitted out a reglstered 
American vessel, which was manned with an American crew, and en- 
gaged in the business of catching turtles In Central American waters, 
and canning them aboard the vessel. Belâ^ that this constltutes an 
American fishery, within the meaning of Tariff Act Aug. 27, 1894, c. 349, 
§ 2, Free List, par. 568, 28 Stat. 542, which exempts from duty "ail fish 
and other products" of "American flsheries," and that the canned turtle 
méat is free of duty, as the product of such fishery. 

Appeal by the United States from a décision of the Board of General 
Appraisers reversing the décision of the collector of customs in the as- 
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sessment of duty on certain merchandise imported înto the port ol 
New York by R. F. Downing & Co. 

The merchandise consista of canned turtie méat, whlch the collecter held 
to be dutiable, and whlch the importers contend Is free of duty under the 
provision in Tariff Act Aug. 27,. 1894, c. 349, § 2, Free List, par. 568, 28 Stat. 
542, for "flsh oils of American flsheries, and ail fish and other products, of 
Buch flsheries." The board sustained thls contention lu an opinion which is 
as follows (In re Downing, G. A. 3519): 

"SHARKETTS, General Appraiser. We flnd the facts In thls case to be as 
follows, viz.: (1) That the appellants, dtizens of the United States, trading 
under the corporate title of 'The Océan Trading Company,' and engaged in 
the business of flshing for green or sea turtles, and of canning the same, 
did, in the conduct of their business, fit eut the American vessel Gracie T., 
which vessel Is registered at the port of New York, and sails under the 
American flag. (2) That the crew of sald vessel, citlzens of the United 
States, for several months were engaged in the business of flshing for sea 
turtles In the waters of Central America, and of canning them on board of 
the vessel, at the time and place of catch. (3) That the tin cans containing 
the turtie méat are of American manufacture, and are not Involved in the 
Issue presented by thls protest, the point In controversy belng the proper 
classification of the turtie méat, whlch was transferred from the Gracie T. 
to the steamship Adlrondack, to be transported to the port of New York, 
where it was entered for consumptlon, August 29, 1894. 

"We hold that the sald vessel, equipped for the purposes of flshing, duly 
registered, and salllng under the American flag, manned by American sallors, 
engaged in the business of flshing, and carrylng on such business in the 
manner heretofore descrlbed, constituted an American flshery, wlthln the 
meaning of the statute, and that the merchandise in question was the 
product thereof. On thèse facts, and holding as above, we sustain the claim 
In the protest that the merchandise is entltled to free entry under Act Aug. 
27, 1894, c. 349, I 2, Free List, par. 661, 28 Stat. 545. 

"The collector's décision Is reversed." 

Hess, Townsend & McClelland, for importers. 
Harry P. Disbecker, Asst. U. S. Atty. 

LACOMBE, Circuit Judge (qrally). There is apparently a clérical 
errer in the printed opinion of the board in referring to paragraph 66i 
when it apparently means paragraph 568. As to the suggestion that 
the word "fishery" is used in any narrow or restricted sensé in that 
paragraph, requiring the article captured to be a fish, to be caught with 
a hook and line, or net, or something of that kind, it is sufficient to re- 
fer to the paragraph itself, which provides and contemplâtes such fish- 
eries as the taking of a whale, which is a mammal, and is shot with a 
harpoon. There is no reason, therefore, for requiring any narrow 
technical meaning of the word "fishery." On the facts found by the 
board — and they seem to be supported by the certificate of the consul 
— I concur in their conclusion that this is fairly a product of American 
fisheries, and as such entitled to a free entry. 
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CALISB V. THE OAIRNSTRATH. 
(District Court, E. D. New York. June 3, 1903.) 

1. ShIPPTKQ — LlABILITY POB InJUBT OF StEVBDOEB— EVIDENCE CONSIDERED. 

Evidence considered, and Md insufficient to sustain the burden resting 
on the libelant to prove that an injury received by him while engaged 
in loading a steamshlp as gangwayman for the stevedores was caused 
by the disobedience of his orders by the winchman who was employed 
by the ship. 

In Adniiralty. Libel to recover for personal injuries. 

Rendich & Brennan (Richard A. Rendich, of counsel), for libelant. 
Convers & Kirlin (Charles R. Hickox, of counsel), for claimant. 

THOMAS, District Judge. The libelant, a gangwayman, was in- 
jured under the foUowing circumstances : For the purpose of loading 
the steamship, a skid extended from the dock to the upper deck, and 
had its superior end connected with a horizontal skid, whose inboard 
end rested upon the coaming of the hatch. The method of loading 
was as follows: The draught raised by a boom on the vessel was 
drawn up the first skid, and then carried along the second skid, at 
whose inner end was the hatch through which the draught passed to 
the hold. At the time of the accident the cargo had reached the 
square of the hatch, and the libelant's évidence is that for some 15 
draughts before the accident each draught had been stopped at the 
upper end of the first skid, until the gangwayman ascertained whether 
the men in the Ijold were ready to receive the draught. Finally a 
large draught of boxed wheels was hoisted along the dock skid, but 
before reaching the upper end thereof the libelant claims that he 
ordered the winchman, by word and gesture, to stop, and that he 
thereupon, turning his back to the draught, went along the deck 
skid, and looked down into the hatch, leaning over for the purpose 
of hailing the foreman of the gang therein, to ascertain whether he 
was ready for a draught, but that at that instant the winchman again 
started the winch, which came over the side, and was carried along 
the inner skid until it struck the libelant, and threw him into the 
hold, breaking the ulna of his left hand, and producing a dislocation 
of the fractured bone, contusing the wrist of the right hand and the 
muscles of the back, necessitating 24 visits on the part of the doctor, 
the value of which he places at $58, and détention from work for four 
months, The winchman belonged to the ship's crew, and the libelant 
was employed by a firm of stevedores who had a contract for loading 
the vessel. The claim is that the winchman, after having been or- 
dered to stop, and stopping accordingly, did without orders start his 
winch and bring the draught against the libelant, while he was neces- 
sarily engaged with his back thereto in learning the situation of the 
hold with regard to the réception of the draught. 

The libelant testified in support of his contention, and his évidence 
received some corroboration from the witness Demaio, who was in 
the hold, and the witness Napoli, who was on the dock. But his évi- 
dence is contradicted in its main features by Wotton, the winchman, 
Anderson, the chief officer, and Hawick, the second officer. Thèse 
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three men testify that they stood looking directly at the gangwayman, 
and that he stood facing the dratight as it came on to the skid, that he 
was not looking down into the hold in the manner stated by him, and 
that he did not give the orders to stop the draught testified to by him. 
The burden of proof is upon the libelant, but the évidence of the claim- 
ant far outweighs that produced by the libelant, and carries thorough 
conviction that the libel should be dismissed. 



TOLL et al. v. PRINCE LINB, Limited. 

(District C!onrt, E. D. New Yorlî. May 5, 1903.) 

1. Seipping— L1ABI1.ITT FOR IN.JDRY op Sbaman— UssArE Place to Work. 

A ship cannot be held llable for the Injury of seamen who were sent 
Into the fore peals to paint It with asphalt paint, using a lamp, caused 
by an explosion, where the évidence ehows that the paint Is not explo- 
sive and Is commonly used to paint Inclosed places, and that the men 
usually work with exposed candies or torches; there being no expla- 
natlon of the accident unless it was caused by one of the men settlng 
the paint on flre with the lamp. 

In Admiralty. Action to recover damages for personal injuries. 

Edward M. Stothers, for libelants. 
Convers & Kirlin, for claimant. 

THOMAS, District Judge. Two sailors, the libelants, went with 
the boatswain into the lower fore peak of a ship for the purpose of 
painting the interior with asphalt paint. They had been painting from 
10 to 20 minutes, when there was a fîre and explosion, and the three 
men came out, ail so badly burned that the boatswain died, and the 
two men were severely injured. The peak was about 25 feet wide aft, 
some 12 feet high, and tapered, following the lines of the ship to the 
bow, and received air from an ordinary manhole at the top. A few 
days before, thèse men had been painting in the same place. On sev- 
eral occasions thereafter a lantern had been lowered into the peak, 
and it went out, until the morning in question ; showing the influ- 
ence upon the air of the paint. But on the morning in question a 
lamp was lowered before the men went in, and continued to burn. 
The fact thât the lamp went out did not indicate that there was dan- 
ger of explosion. It appears that the paint is commonly used for 
painting fore peaks, tanks, and other confîned places in ships, and 
that men usually work with exposed candies or torches. While the 
light tends to burn low. or to be extinguished, there is no évidence 
of explosion accompanying such extitiguishment. The évidence is 
clear that the paint is not explosive, either in confîned places or when 
applied to hot surfaces. Hence the libelants' contention that the 
place or material was dangerous, on account of the explosive nature 
of the material, has no other basis than the fact that there was an ex- 
plosion in the présent instance. But the master had no occasion to 
suspect its occurrence, There is no explanation of the accident, be- 
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yond the statement of one of the libelants shortly after the event, 
which tends to show that his associate, the other libelant, ignited the 
paint with his lamp. 
The libel must be dismissed. 



lE re SHAFFBR. 

(District Court, D. Massachusetts. July 21, 1903.) 

No. 7,245. 

1. Bankruptct — Claims— Landlord and Tenant — Brbach dp Lbask— Cov- 

BNANTS. 

A lessor is not entitled to prove a claim for damages against the 
lessee's estate in banlîruptcy for breach of a covenant by the lessee that 
on the latter's bankruptcy the lessor might terminate the lease and re- 
enter, and that the lessee should be liable for aU loss and damage sus- 
tained by the lessor on account of the premises remaining unleased or 
being let for the remalnder of the term for a less rent than that reserved 
In the lease. 

In Bankruptcy. 

Tower, Talbot & Hiler, for créditer. 
Morse, Hickey & Kenney, for trustée. 

LOWELL,, District Judge. The bankrupt was tenant under a 
lease which provided that upon his bankruptcy the lessor might 
terminate the lease and re-enter, and "in case of such termination the 
lessee shall be liable to the lessor for ail losses and damage sustained 
by the lessor on account of the premises remaining unleased or being 
let for the remalnder of the term for a less rent than that herein re- 
served." The lessor has duly re-entered, and seeks to "prove for 
damages sustained on account of breach of condition of a lease." In 
In re Elis (D. C.) 98 Fed. 967, this court held that the lessor could 
not prove for a breach of a covenant by the lessee that he would after 
re-entry indemnify the lessor against ail the loss of rents and other 
payments which might occur by reason of the termination of the lease. 
In effect the covenant in the case at bar is the same. The liability 
is contingent, not only upon re-entry by the lessor, but upon loss of 
rent or other damage occurring. "If the lessor permitted the lease 
to continue, or if the rent subsequently obtained by him equaled or 
exceeded that provided in the lease, the claim would not arise." 98 
Fed. 969. The covenant hère is not like that suggested by Judge 
Lowell in Ex parte Lake, 2 Low. 544, 546, Fed. Cas. No. 7,991, "to 
pay any loss or damage conséquent upon the diminished value of the 
piremises." The diminished value would be a fact to be proved as of 
the date of bankruptcy or re-entry. But in the case at bar damages 
could not be ascertained until the arrivai of the term of the lease ai 
originally limited, or until there had been a reletting at a reduced rent 

Judgment alKrmed. 

1[ 1. See Bankruptcy, vol. 6, Cent. Dig. §§ 479, 482. 
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THE GLADESTRÏ. 

(District Court, B. D. New York. May 13, 1903.) 

1. Shipping — Ihjury dp Stbvedorbs — LiABiLiTT OF Ship. 

Stevedores held entltled to recover damages from the shIp for Personal 
injuries resulting from the disobedience of orders or négligence of the 
winchmen, who were fumished by the ship, in discharging a cargo of 
legs. 

In Admiralty. Actions for personal injuries. 

Frederick B. Bailey, for libelants. 
Convers & Kirlin, for claimants. 

THOMAS, District Judge. Kramer, foreman of the stevedores, 
claims that the gangwayman ordered the winchman furnished by the 
ship to go ahead easy, but that the winchman went ahead rapidly, 
drawing out a log in the hold with such force as to injure the fore- 
man of the stevedores, whereby he was absent from his work for 
about four months on account of injury to his foot. The winchman 
testifies that he was not operating the winch at the time, but was 
forward thereof looking down into the hatch, and the contention is 
that the Hbelant was injured by prying out the log with a bar. What- 
ever the fact may be, the prépondérance of évidence shows that the 
accident did not happen as the winchman claims, but as the libelant 
claims. He should recover the sum of $6oo. 

The accident to Lyons happened the day before, with a différent 
member of the ship's crew at the winch. The évidence of the libelant 
is to the eflfect that the winchman was ordered to stop and go back 
with his winch, and that with the expectation that he would do so 
the libelant placed himself in such relation to the log that was being 
drawn out that he was injured by the winchman going ahead in dis- 
obedience of orders. This the winchman dénies. Hère again the 
évidence preponderates in favor of the libelant. Lyons' third finger 
was injured seriously and required surgical treatment. It is now 
bent, and will so remain unless it be subjected to an opération. He 
should recover the sum of $i,ooo. 
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OOLE V. GEEMAN SAVINGS & LOAN SOC. 

(Carcuit Court of Appeals, Elghth Circuit July 23, 1903.) 

No. 1,893. 

1 Nesugence — Pboximate Cause — Test. 

An injury that is the natural and probable conséquence of an act of 
négligence is actionable, and such an act la the proxiinate cause of the 
injury. 

2. Samb— Kemotb Cause— Test. 

But an injury which could not bave been foreseen or reasonably an- 
ticipated as the probable resuit of an act of négligence is not actionable, 
and such an act is eitber the remote cause, or no cause wbatevcr, of tbe 
injury. 

& Same— Intervbninq Cause — Test. 

An injury that results from an act of négligence, but that could not 
hâve been foreseen or veasonably anticipated as its probable conséquence, 
and that probably would not bave resulted from it, had not tbe inter- 
position of some new and independent cause interrupted the natural 
séquence of events, turned aside tbeir course, and produced it, is not 
actionable, and such an act of négligence is the remote cause, and the 
independent intervenlng cause is the proximate cause, of the Injury. 

4. SaME— CONCURRING NEGLIGENCE — EfFECT. 

It is no défense to an action for damages for an injury of which tlie 
act or omission of the défendant was the proximate cause that the négli- 
gent or wrongful act of another concurred with the recklessneas of the 
défendant to produce the untoward resuit. 

6. Sahe. 

But the concurring négligence of another eannot transform the remote 
Into the proximate cause of an injury, or create or increase the liabllity 
of the défendant. It eannot make an Injury which was not the natural 
and probable resuit of the négligent acts or omissions of the défendant 
their natural and probable conséquence. No act contributes to an injury. 
in the légal acceptation of that term, unless it is a proximate cause of 
that injury, and no one is liable for an injury unless it was the natural 
and probable resuit of bis act. 

6. Bame— Evidence. 

The plaintlff entered and passed along a hall in the building of tbe 
défendant to take the elevator, the well or shaft of which opened into the 
hall. lA boy, who was a stranger to her and to the défendant, hurried 
past her in the hall, pushed the sliding door of the well of the elevator, 
which was open from one to ten inches, back as far as it would go, and 
Btepped back. The plaintlff supposed this boy was the operator of the 
elevator, and stepped in. The elevator was at an upper floor in charge 
of its regular operator, and plaintlfC fell to the bottom of the well and 
was injured. The hall was so dark that it was difflcult, but not Impos- 
sible, to see the elevator when it was at the lower floor, and when it 
was not there nothing but darkness was visible in the well. The strange 
boy had been seen by witnesses riding and vislting on the elevator a 
dozen times and endeavorlng to operate it once. The door of the shaft 
or well could be opened from the outside, when it was latched, by lift- 
ing and sliding it. It would bound open from one to ten inches when 
the operator jammed it, and it was often left open to that extent. Held, 
the négligent acts and omissions of the défendant were not, and those of 
the strange boy were, the proximate cause of the injury. The latter 
constituted an independent intervenlng cause, which interrupted the 
natural séquence of events between the négligence of tbe défendant and 
the injury of the plaintlff, Insulated the defendant's négligence from 

t*. See Négligence, vol. 37, Cent. Dig. § 75. 
124 F.— 8 
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the plaintllTs hurt, broke the causal connection between them, and pro- 
duced her In jury. 

7. Samk— Violation of Law or Dutt not Rkasonablt to be Anticipated. 

The act o£ the strange boy could not be foreseen or reasonably antici- 
pated as the probable resuit of the négligent acts or omissions of the de- 
fendant. A violation of law or duty by a third party, when not Intended 
by a défendant, is not regarded by the law as the natural conséquence 
of his acts of négligence, and cannot be reasonably anticipated as their 
probable resuit 

8. Trial— Practice— Existence of Sdbstantial Evidence Alwats Question 

FOR Court. 

There Is always a prellminary question for the judge at the close of 
the évidence in every trial to a jury, and that is, not whether or not there 
is any évidence, but whether or not there is any substantial évidence, 
upon whlch a jury can properly render a verdict for the party who relies 
upon it 

9. Samb— Proximate Cause— Existence of Evidence— Directing Verdict. 

The question, what Is the proximate cause of an Injury? is ordinarily 
a question for the jury. But the burden is always on the plaintiff, In 
an action for Personal Injury, to show that the négligence charged was 
the proximate cause of the injury; and where, at the close of the trial, 
there is no substantial évidence upon which the jury can properly find 
that the défendants négligence was the proximate cause of the Injury, 
it is the duty of the court, as It is in a like condition of the évidence In 
the trial of other issues of fact, to peremptorily instruct the jury to re- 
turn a verdict for the défendant. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Utah. 

The plaintifC, Viola Cole, sued the German Savings & loan Society for dam- 
ages which she alleged were the resuit of its négligence in the care and opéra- 
tion of its éleva tor, and at the close of the trial thèse facts were establlshed: 
About 4 o'clock in the afternoon of a bright sunshiny day in May, the plain- 
tifC, a lady 32 years of âge, entered the hall of a building of the German 
Savings & loan Society for the purpose of rlding on an éleva tor to an upper 
story. The well of thls elevator was about 40 feet distant from the entrance 
to the hall, into which it opened. It was separated from the hall by a; door, 
which at the time was standing open not more than 10 Inches. As the 
plaintiff passed through this hall, a boy who was a stranger to her, and who 
was not employed by or authorized to act for the défendant, but who had 
been seen by one of the witnesses prior tô that tIme endeavoring to operate 
the elevator once, and ridtng upon it and visiting the boy in charge of It a 
dozen times, hurriedly passed the plaintiff, selzed the sUdlng door to the 
elevator shaft, pushed It back as far as it would go, and steppëd back. The 
elevator was at an upper story in charge of its regular operator. The plaintiff 
supposed that the strange boy was the operator of the elevator, stepped Into 
the shaft, and fell KP/a feet to Its bottom, and was serlously Injured. The 
hall was darb and gloomy. It was difflcult to see the elevator at thé lower 
floor, but it was not impossible to see it. When It was not at that floor, 
nothing but darkness was visible in the well below it There was no ar- 
tifleiallight In the hall at the time of the accident, although there were the 
means to make an electric light, which was often lighted, just In front of 
the door of the shaft. This door was furnished with a hook, which, when 
the door was closed, entered a slot and grasped a bar. But the door could be 
opened from the outside, even when it was latched, by lifting It and pushing 
it back. When the employé in charge of the elevator jammed the door, it 
would bound bàCk and slide open from 1 to 10 Inches. The court Instructed 
the jury, upon this State of facts, to return a verdict for the défendant, and 
this charge, together wlth certain rulings rejectlng profCered testimony, is 
assigned as error. 
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Herbert R. Macmillan (Hiram H. Henderson, on the brief), for 
plaintiff in error. 

Frederick V. Brown (W. A. Kerr and Edward F. Waite, on the 
brief), for défendant in error. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

SANBORN, Circuit Judge, after stating the case as above, dehv- 
ered the opinion of the court. 

The crucial question in this case is whether or not the négligence of 
the défendant was the proximate cause of the injury of the plaintiff, 
so that, in the légal acceptation of that term, it contributed to her hurt. 
"Causo proxima, non remota, spectatur," and those damages which are 
the resuit of remote causes form a part of that large mass of resulting 
losses styled "damnum absque injuria," for which the law permits no 
recovery. A clear conception of the test which distinguishes the 
proximate from the remote cause is, therefore, the first and the in- 
dispensable prerequisite to a true answer to the question which this 
case présents; for by that test alone must the issue hère, in ail the 
varying garbs in which the ingenuity of counsel has clothed it, be tried 
and be ultimately determined. This test is most clearly seen from the 
standpoint of the injury inflicted, and is well disclosed by thèse indis- 
putable principles of the law : 

An injury that is the natural and probable conséquence of an act of 
négligence is actionable, and such an act is the proximate cause of 
the injury. But an injury which could not hâve been foreseen nor 
reasonably anticipated as the probable resuit of an act of négligence 
is not actionable, and such an act is either the remote cause, or no 
cause whatever, of the injury. An injury that results from an act of 
négligence, but that could not hâve been foreseen or reasonably antici- 
pated as its probable conséquence, and that would not hâve resulted 
from it, had not the interposition of some new and independent cause 
interrupted the natural séquence of events, turned aside their course, 
and produced it, is not actionable. Such an act of négligence is the 
remote, and the independent intervening cause is the proximate, cause 
of the injury. A natural conséquence of an act is the conséquence 
which ordinarily follows it — the resuit which may be reasonably antici- 
pated frOm it. A probable conséquence is one that is more likely to 
follow its supposed cause than it is to fail to follow it. Chicago, St. 
P., M. & O. Ry. Co. V. Elliott, 55 Fed. 949, 952, 5 C. C. A. 347, 350, 
20 L. R. A. 582 ; Railway Co. v. Kellogg, 94 U. S. 469, 475, 24 L. Ed. 
256; Hoag V. Railroad Co., 85 Pa. 293, 298, 299, 27 Am. Rep. 653. 

Eet us try the issue in hand by thèse familiar rules. It goes with- 
out saying that the injury of the plaintiff was the natural and probable 
conséquence of the act of the trespasser who preceded the plaintiff to 
the elevator, opened the door of the well, and stepped back, thus in- 
viting her to pass into the shaft. No one can contemplate this act for 
a moment without a clear conviction that the fall and the injury were 
its natural and probable resuit. This act was, therefore, a proximate 
cause of the injury — an act of négligence which formed the basis for an 
action for damages against the strange boy who committed it. It was 
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not only the nearest cause of the disaster in point of time, but ît was 
Ihe moving and efficient cause — the cause without wiiich, so far as 
finite vision can see, the accident would never hâve occurred. 

Counsel for the plaintifï do not deny this obvious conclusion, but 
they insist that the neghgence of the strange boy merely concurred 
with the acts of omission and commission of the défendant ; and they 
invoke the conceded rule that it is no défense to the damages resulting 
from an act of négligence that the carelessness of another concurred 
with the négligence of the défendant to produce the injury. Among 
other authorities they cite the case of Union Pac. R. Co. v. Callaghan, 
56 Fed. 988, 993, 994, 6 C. C. A. 205, 210, in support of this position. 
In that case the négligence of a conductor of a train of cars who reck- 
lessly directed his engineer to disregard a signal to stop, which was 
given at a station they were passing, concurred with the succeeding 
failure of the engineer to observe and heed other signais of danger, 
and led him to drive the train upon a defective bridge, and this court 
held that the concurring négligence of the engineer was dépendent 
upon the prior reckless order of the conductor; that the engineer's 
négligence was a dépendent, and not an independent, cause of the dis- 
aster, that it did not break and turn aside the natural séquence of 
events between the recklessness of the conductor and the accident, bui 
simply permitted that act to work out its natural and probable resuit ; 
and that for this reason it constituted no défense to the action for dam- 
ages for the négligence of the conductor. In the opinion this court 
said: 

"The Independent intervening cause that wIU prevent a recovery on ac- 
oount of the act or omission of a -wrongdoer must be a cause which in- 
terrupts the natural séquence of events, turns aside their course, preveuts 
the natural and probable resuit of the original act or omission, and produces 
a différent resuit, that could not hâve been reasonably anticipated." 56 Fed. 
993, 994, 6 C. O. A. 210, 

But it also said : 

"No act contributes to an Injury, 'In the légal acceptation of that term, un- 
less It is a proximate cause of that Injury — unless it Is near to It in the order 
of causation. Jacobus v. Railway Ce, 20 Minn. 125, 134 [(Gil. 110), 18 Am. 
Eep. 360]." 56 Fed. 990, 6 O. C. A. 20T. 

The test of the liability, therefore, in cases of concurring négligence 
is the same that it is in ail other actions for négligence. It is the true 
answer to the questions: Was the injury the natural and probable 
conséquence of the act on which the action is based ? Was it reason- 
ably to be anticipated from that act? If it was, the action may be 
maintained, although the neghgence of another concurred to produce 
the untoward resuit. If it was not, the act of négligence will not sus- 
tain an action, whether the act of another concurred or failed to con- 
cur to produce it. A négligent act from which an injury could not 
hâve been f oreseen or reasonably anticipated is too remote in the Une 
of causation to sustain an action for an injury in every case, and the 
concurring négligence of another cannot make it less remote, nor 
charge him who committed it with responsibility for it to which he 
would not hâve been liable to answer in the absence of the négligence 
of the third party. 
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It is not hère asserted that there may not be many cases in which 
one who has committed a négligent act may be liable for an injury 
which is the resuit of his wrongful act and of the concurring négli- 
gence of another, but which would not hâve followed in the absence 
of the recklessness of the third party. The succeeding or concurring 
négligence of another and its evil conséquences may be the natural 
and probable resuit of a defendant's act of négligence, so that the latter 
may be actionable. But, unless the ultimate injury is the natural and 
probable conséquence of the defendant's act of négligence, that act is 
not the proximate cause of the injury, and no action can be maintained 
upon it, whether the succeeding injury results from that act alone or 
from that act and the concurring or succeeding négligence of a 
Etranger. In other words, the concurring négligence of another can- 
not transform an act of négligence which is so remote a cause of an 
injury that it is not actionable into a cause so proximate that an action 
can be maintained upon it. It cannot create a liability against one 
who does not legally cause it, or make an injury the natural and prob- 
able resuit of a prior act of négligence which was not, or would not 
hâve been, such a resuit in its absence. No act contributes to an in- 
jury, in the légal acceptation of that term, unless it is a proximate 
cause of that injury — unless that injury could and ought to hâve been 
foreseen or reasonably anticipated as its probable conséquence. The 
conclusion inevitably follows that the concurring négligence of the 
trespasser in this case does not answer the primary question which the 
action présents, It leaves it entirely undetermined, and that question 
still recurs. Was the injury of the plaintiff the natural and probable 
resuit of the acts or omissions of the défendant? Let us see. 

That négligence consisted of permitting such a degree of darkness 
in the hall opposite the door which opened into the well of the ele- 
vator that it was difficult to see whether or not the elevator was 
there; of allowing boys to visit in, ride upon, and sometimes to 
operate the elevator; of alloviring the boy who opened the door to 
the well to ride and vrsit in the elevator about a dozen times, and 
to endeavor to operate it at least once; of neglecting to provide a 
lock for the door which would prevent any one from opening it 
from the outside ; and of permitting the door to stand open from 
one to ten inches. The burden of proof was upon the plaintifif to 
establish a state of facts which would naturally lead to the con- 
clusion that her entrance and fall in the well were the natural and 
probable conséquences of thèse acts of négligence committed by the 
défendant. If she failed to successfully bear this burden, she was 
entitled to no damages from the Savmgs & Loan Society. Chicago, 
St. P., M. & O. Ry. Co. V. Elliott, 55 Fed. 949, 5 C. C. A. 347, 20 
L. R. A. 582; Union Pac. Ry. Co. v. Callaghan, 56 Fed. 988, 993, 
6 C. C. A. 205, 210. Where is the évidence to sustain such a conclu- 
sion? The best évidence upon such an issue is the testimony of ex 
perience, because what has been is our best guide to what will be. 
The challenged acts and omissions of the défendant had been in 
opération for many months. If they had produced such a consé- 
quence as the fall and injury of the plaintiff in the past, that fact 
would hâve raised a strong presumption that this was their natural 
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tendency. H they had produced no such resuit, the counter presump- 
tien was net less strong. It is for this reason that courts frequently 
speak of the fact that no such injuries as those upon which the ac- 
tions under their considération are based hâve occurred before as 
persuasive évidence that the disasters could not hâve been foreseen 
or reasonably anticipated as the probable resuit of the acts upon 
which the suits are based. Gleveland v. New Jersey Steamboat Ce, 
68 N. Y. 306, 312. There is no évidence in this case that any such 
accident or injury as that from which the plaintiflE sufifers ever fol- 
lowed the defendant's acts of négligence before the plaintifï fell into 
the well. Not only this, but there is no évidence that the accident 
and injury to the plaintiff resulted from thèse acts or omissions, but 
positive and convincing testimony that they were produced by the 
wrongful act of another. 

Another class of évidence sometimes presented in cases of this 
nature consists of the testimony of witnesses that the négligence of 
the défendant which forms the basis of the action has at times placed 
them in imminent danger of like accidents, from which they hâve 
hardly escaped without injury. But this record is barren of évidence 
of this character. Experts sometimes corne to say that a pièce of 
machinery was so defective, or the method of its opération of so 
dangerous a character, that in their opinion the condition or the 
method of opération naturally tended to an accident or injury of 
the nature of that upon which the action on trial is based. But no 
expert gave such testimony in the case at bar. The record is barren 
of ail testimony upon the subject, except proof of the acts and omis- 
sions of the défendant which hâve been recited, and of the fact that 
a proximate cause of the accident was the act of the trespasser who 
opened the door and extended to the plaintiff the invitation to step 
into the darkness and to fall, which she accepted. There is nothing 
in the évidence to the efifect that the defendant's acts or omissions 
ever had produced, or ever would in the natural séquence of events 
hâve produced, any such injury as that from which the plaintiff is 
suffering, while the proof is plenary that it was the act of the stranger 
which actually caused it. 

But counsel seek to escape from the natural effect of this évi- 
dence by the contention that the voluntary act of the strange boy 
in opening the door of the well when the elevator was at an upper 
floor could and should hâve been foreseen and anticipated as the 
probable resuit of the unlocked door, of the visits of the boy upon 
the elevator, and of his previous attempt to operate it. This argu- 
ment loses sight of the fact that the wrongful act of this trespasser 
was not committed in operating, or in attempting to operate, the 
elevator, in riding or visiting upon it, or in the doing of any act 
which he had ever done before. He had never opened the door into 
the empty well and invited a patron of the elevator to step into it 
before this accident occurred. How could any one reasonably an- 
ticipate that he would be guilty of such an act? The facts that he 
had visited upon the elevator and had attempted to operate it with 
the permission of the employé in charge of it gave no warning of 
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any such purpose on his part or of the probability of any such act. 
Mr. Justice Holmes in delivering the opinion of the Suprême Court 
of Massachusetts in Burt v. Advertiser Newspaper Co., 154 Mass. 
238, 247, 28 N. E. I, 6, 13 L. R. A. 47, said : 

"Wrongful acts of independent third persons, not aetually intended by the 
défendant, are not regarded by the law as natural conséquences of his wrong, 
and he is not bound to anticipate the gênerai probability of such acts, any 
more than a particular act by this or that individual." 

The act of the strange boy was a violation of the law. It was a 
trespass upon the property and upon the rights of the défendant. 
The défendant could not foresee or reasonably anticipate, and it was 
not required to anticipate or to provide for, violations of the law and 
trespasses upon its property by its fellow citizens. The légal pre- 
sumption was that this boy and ail boys and men would obey the law, 
would refrain from committing trespasses upon the defendant's rights 
or* property, and would discharge their moral and social duties. The 
défendant had the right to indulge in this presumption, and to calcu- 
late the natural and probable resuit of its acts and omissions upon 
this supposition. Indeed, it could reckon upon no other; for it is 
alike impracticable and impossible to predicate and administer the 
rights and remédies of men upon the theory that their associâtes and 
fellows will either violate the laws or disregard their duties. L,ittlc 
Rock & M. R. Co. V. Barry, 84. Fed. 944, 950, 28 C. C. A. 644, 650, 
43 L. R. A. 349. The mischievous act of the strange boy which 
caused the plaintifï's hurt could not hâve been foreseen nor reason- 
ably anticipated as the probable resuit of the defendant's acts of nég- 
ligence, because it was a violation of law and of duty, and because 
there was nothing in previous expérience, observation, or informa- 
tion to lead to such an anticipation. This concludes the discussion 
of the facts relative to the relations and situation of the parties as 
disclosed by the record, in view of the arguments of the counse! 
for the plaintifif. 

It is now no longer difficult to détermine whether or not the acts 
of the défendant were the proximate cause of the injury to the 
plaintiff. Wharton says : 

"Supposing that, had it not been for the intervention of a responsible third 
party, the defendant's négligence -would hâve produced no damage to the 
plaintiff, is the défendant liable to the plaintiff? This question must be an- 
swci'ed in the négative, for the gênerai reason that causal connection between 
négligence and damage is broken by the interposition of responsible liuman 
action. I am n^ligent on a particular subject-matter as to which I am not 
contractually bound. Another person, moving independently, cornes in, and 
either negligently or maliciously so acts as to make my négligence Injurious 
to a third person. If so, the person so Intervening acts as a nonconductor, 
and insulates my négligence, so that I cannot be sued for the mischief which 
the person so intervening directly produces. He is the one who is liable to 
the person Injured." Whart. Neg. § 134. 

Bishop on Noncontract Law, § 42, says: 

"If, after the cause in question bas been in opération, some independent 
force cornes in and produces an injury, not its natural or probable efCect, the 
author of the cause is not responsible," 
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Judge Cooley and the Suprême Court of North Carolina say in 
his words: 

"If the original wrong only becomes Injurlous In conséquence of the inter- 
vention of some distinct wrongful act or omission by another, the Injury shall 
be imputed to the last wrong as the proxlmate cause, and not to that which 
was more remote." Clark v. Wllmlngton, etc., E. Co., 109 N. 0. 430, 449, 14 
S. E. 43, 47, 14 L. R. A. 749. 

The Suprême Court déclares: 

"The question always Is, was there an unbroken connection between the 
wrongful act and the InJury, a continuons opération? Did the facts con- 
stitute a continuous succession of events, so linked together as to make a 
natural whole, or was there some new and independent cause intervpning 
between the wrong and the Injuryï" Kailway Company v. Kellogg, 94 U. S. 
469, 475, 24 L. Ed. 256. 

And again: 

"The proxlmate cause Is the efficient cause, the one that necessarily sets 
the other causes in opération. The causes that are merely Incidental, or 'in- 
struments of a superlor or controlling agency, are not the proxlmate causes 
and the responslble ones." Insurance Company v. Boon, 95 XJ. S. 117, 130, 24 
L. Ed. 395. 

The Circuit Court of Appeals for the Seventh Circuit holds that : 

"The remote cause is that cause which some independent force merely took 
advantage of to accomplish somethlng not the probable or natural eft'ect 
thereof. • • • The causal connection between the négligence and th& 
hurt is interrupted by the interposition of an independent human agency; 
and, as Mr. Wharton expresses the thought, 'the Intervener acts as a non- 
conductor, and Insulates the Diligence.' The test is: Was the Intervening 
efficient cause a new and independent force, acting in and of itself in causiiiy 
the injury and superseding the original wrong complained of, so as to make 
it remote in the chain of causation, although It may hâve remotely eon- 
trlbuted to the injury as an occasion or condition?" Goodlander Mill Co. v. 
Standard Oil Co., 63 Ped. 400, 405, 11 O. 0. A. 253, 258, 459, 27 L. R. A. D83. 

And this court has said 

"An injury that could not hâve been foreseen or reasonably anticipated as 
the probable resuit of the négligence is not actionable, nor Is an injury that 
is not the natural conséquence of the négligence complained of, and that 
would not hâve resulted from it, but for the interposition of some new inde- 
pendent cause that could not hâve been anticipated." Chicago, St. P., M. & 
O. Ey. Co. y. Blllott; 55 Fed. 949, 961, 952, 5 C. 0. A. 347, 349. 

Try this case by any of thèse tests, and the resuit is the same. 
The independent voluntary act of the strange boy who opened the 
door of the elevator and invited the plaintiff to enter the well was 
incapable of anticipation. No one could hâve foreseen it as the 
probable conséquence of the acts or omissions of the défendant. It 
broke the chain of causation between the prior négligence of the 
défendant and the injury of the plaintifï, insulated the défendant'^ 
acts and omissions from the plaintifï's hurt, and imposed uoon the 
boy who willed and committed the act which produced the injury the 
sole liability for the damages which resulted from it. The acts and 
omissions of the défendant were too remote to legally contribute to 
the injury or to impose liability for it. They were not a proximate 
cause of the accident, and the mischievous and wrongful act of the 
strange boy was the sole moving efficient proximate cause that pro- 
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<3uced it. Railroad Co. v. Barry, 84 Fed. 944, 950, 28 C. C. A. 644, 
^50, 43 L. R. A. 349; Railroad Co. v. Elliott, 55 Fed. 949, 952, 5 C. 
C. A. 347, 350; Finalyson v. Milling Co., 67 Fed. 507, 512, 14 C. C. 
A. 492, 496; Railway Co. v. Bennett, 69 Fed. 525, 16 C. C. A. 300; 
Railway Co. v. Callaghan, 56 Fed. 988, 993, 6 C. C. A. 205, 210; 
Railway Co. v. Moseley, 57 Fed. 921, 926, 6 C. C. A. 641, 646; In- 
surance Co. V. Melick, 65 Fed. 178, 184, 12 C. C. A. 544, 550, 27 
L. R. A. 629; Goodlander Mill Co. v. Standard Oil Co., 63 Fed. 400, 
II ce. A. 253 ; Laidlaw v. Sage, 158 N. Y. 73, 98-102, 52 N. E. 679, 
44 L. R. A. 216; Trewatha v. Milling Co., 96 Cal. 494, 500, 28 Fac. 
571, 31 Pac. 561 ; Ayers v. Rochester Ry. Co., 156 N. Y. 104, 108, 50 
N. E. 960; Doherty v. Waltham, 4 Gray, 596; Parker v. Cohoes, 10 
Hun, 531. 

Our conclusion has not been reached without a careful perusal 
of the opinions of the courts in the cases cited by counsel for thc 
plaintiff in error, especially those in Colorado Mortgage & Invest- 
ment Co. v. Rees (Colo. Sup.) 42 Pac. 42; Tousey v. Roberts, 114 
N. Y. 312, 21 N. E. 399, II Am. St. Rep. 655; and Lane v. Atlantic 
Works, III Mass. 136. Thèse opinions hâve been read with the dé- 
férence and considération to which the judgments of leamed and 
conscientious jurists are always entitled, but they are not controlling 
authority in a fédéral court ; and the views which hâve already been 
expressed in this opinion, the reasons which hâve been given for 
them, and the authorities which hâve been cited in support of them 
commend themselves more forcibly and persuasively to our minds 
than the opinions and reasoning in the cases upon which the counse! 
for the plaintiff rely. Jurisdiction over controversies between citi- 
zens of différent states was conferred upon the national courts for 
the avowed purpose of securing to the litigants in such cases the 
benefit of the independent opinions of the judges of those courts. It 
is the right of thèse litigants to the independent and conscientious 
judgment of the judges of the national courts to whom they présent 
their controversies upon the merits of the issues they raise, and a 
complète and careful discharge of the duties imposed upon them re- 
quires of the members of the fédéral judiciary that they shall care- 
fully form and express their independent judgments upon the ques- 
tions presented by such controversies. In the case at bar this duty 
has been discharged, not without some study, délibération, and care, 
and the conclusion of this court is that the record before it conclu- 
sively shows that the act of the strange boy who opened the door of 
the well of the elevator was the sole proximate cause of the plaintiff's 
injury. 

Counsel earnestly invoke the ruie announced in Railway Co. v. 
Kellogg, 94 U. S. 469, 474, 476, 24 L. Ed. 256, which was followed by 
this court in Railway Co. v. Callaghan, 6 C. C. A. 205, 208, 56 Fed. 
988, 991, and Insurance Co. v. Melick, 65 Fed. 178, 180, 12 C. C. A. 
544, 546, 27 L. R. A. 629, that the question, what is the proximate 
cause of an injury? is ordinarily a question for the jury, and they 
strenuously maintain that the Circuit Court erred because it refused 
to submit the question which has been considered to the jury upon the 
trjaJ below. There is, however, always a preliminary question for the 
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judge at the close of the évidence before a case can be submitted to 
the jury, and that question is, not whether or not there is any évidence, 
but whether or not there is any substantial évidence upon which a 
jury can properly render a verdict in favor of the party who produced 
it. Brady v. Chicago & G. W. Ry. Co., 114 Fed. 100, 105, 52 C. C. 
A. 48, 52, 53, 57 L. R. A. 712; Railway Co. v. Belliwith, 83 Fed. 
437, 441, 28 C. C. A. 358, 362; Association v. Wilson, 100 Fed. 368, 
370, 40 C. C. A. 411, 413; Commissioners v. Clark, 94 U. S. 278, 284, 
24 L,. Ed. 59; North Pennsylvania R. Co. v. Commercial Nat. Bank, 

123 U. S. 727, 733, 8 Sup. Ct. 266, 31 L. Ed. 287; Railway Co. v. 
Converse, 139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 213; Laclede 
Fire Brick Mfg. Co. v. Hartford Steam Boiler Inspection & Ins. Co., 
60 Fed, 351, 354, 9 C. C. A. I, 4; Gowen v. Harley, 56 Fed. 973, 6 
C. C. A. 190; Motey v. Granité Co., 74 Fed. 155, 157, 20 C. C. A. 366, 
368. 

The burden of proof is upon the plaintifï in an action for personal 
injury to establish the fact that the acts of négligence of which he 
complains were the proximate cause of the injury suflfered, and if, 
at the close of the testimony in a trial for personal injury, there is 
no substantial évidence upon which a jury can properly find that 
the négligence charged was the proximate cause of the hurt sus- 
tained, it is the duty of the court, as it is in a like condition of the 
évidence in the trial of every other issue of fact, to instruct the jury 
to return a verdict for the défendant. Railroad Co. v. EUiott, 55 Fed. 
949, 954, 5 C. C. A. 347, 352; Railroad Co. v. Reeves, 10 Wall. 176, 
19 L. Ed. 909; Schefifer v. Railroad Co., 105 U. S. 249, 252, 26 L. Éd. 
1070; Jenks V. Inhabitants of Wilbraham, 11 Gray, 142; Durham v. 
Musselman, 2 Blackf. 96, 18 Am. Dec. 133; Morrison v. Davis, 20 
Pa. 171, 57 Am. Dec. 695; Denny v. Railroad Co., 13 Gray, 481, 74 
Am. Dec. 645 ; Dubuque Wood & Coal Ass'n v. County of Dubuque, 
30 lowa, 176; Hoag v. Railroad Co., 85 Pa. 293, 298, 299, 27 Am. 
Rep. 653; West Mahanoy Tp. v. Watson, 112 Pa. 574, 3 Atl. 866; 
Read v. Nichols, 118 N. Y. 224, 23 N. E. 468, 7 L. R. A. 130; Rail- 
way Co. V. Mutch (Ala.) 11 South. 894, 21 L. R. A. 316, 38 Am. St. 
Rep. 179. This opinion has lamentably failed to accomplish its chief 
end if it has not clearly shown that this was the condition of the évi- 
dence in the case in hand at the close of the trial. The Circuit 
Court, therefore, committed no error when it refused to submit to the 
jury a question which, under the évidence before it, could not be law- 
fuUy answered in favor of the plaintifï. 

We turn to the ruHngs upon the admission and rejection of évi- 
dence which are specified as error. A witness had testified that he 
frequently used the elevator, and that the name of the boy who was 
operating it for the défendant at the time of the accident was Jack- 
son. He was then asked this question : 

"Now, can you tell the jury what hls habits were in running the elevator? 
Confine yourself to this door and elevator at the ground floor." 

The défendant objected to this question ''as immaterial and not con- 
nected with this transaction," and counsel for the plaintifï stated that 
they proposed to connect it with the transaction by showing that the 
habit of the boy was to leave the elevator standing at the ground fioor 
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upon a block of wood, to go to the front of the building, to stand 
there, to follovv or précède patrons into the elevator, to take them up 
therein and to leave the door of the shaft unlatched and open, so that 
any one could by touching it open it wide. The court sustained the 
objection, and complaint is made of this ruling. But the boy who 
operated the elevator did not open the door or invite the plaintifï to 
lier injury. He did not leave the elevator supported by a block, go 
to the front of the building, leave the door open while he was there, 
précède the plaintifï into the elevator, or do any other act at the 
time she was injured to lead her into her trouble. If he had been in 
the habit of performing the acts which counsel for plaintifï ofïered to 
prove, her injury was not caused by any of them. Those acts were 
committed and those habits operated at other times, and not at the 
time of the accident, They had no perceptible connection or rela- 
tion to the mischievous act of the strange boy, who produced the dis- 
aster, and there was no error in excluding the proof of them from 
the évidence in this case. 

For the same reason the court properly refused to permit the same 
witness to answer this question : 

"Hâve you gone into the elevator from the ground floor and from this hall 
■when the light in the elevator was not buming?" 

It was not material, so far as this record discloses, whether this wit- 
ness went into or stayed out of the elevator when the light was not 
burning. Neither he nor the elevator nor the light nor the dark- 
ness in the elevator had any perceptible relation, causally or other- 
wise, to the accident and the injury in suit, and no sound reason oc- 
curs to us for the introduction in évidence of the answer to this ques- 
tion. 

Another witness was asked whether or not he could state to the 
jury whether the door was kept open or closed about the time of 
the accident. He answered, "No." An objection was then made 
to this question, which was sustained, and this ruling is challcnged. 
But, if the ruling was erroneous, it did not constitute réversible error, 
because it conclusively appears that it did not préjudice and could 
not hâve prejudiced the cause of the plaintifï, and error without 
préjudice is no ground for reversai. The witness answered that he 
could not tell whether the door was kept open or closed. The rul- 
ing which sustained the subséquent objection to this question merely 
withdrew this answer from the jury. The record shows what the 
answer would hâve been. The plaintifï did not ofïer to prove that 
the witness could or would tell whether the door was open or closed, 
and the presumption is conclusive that, if the objection had been 
overruled, his only testimony would hâve been that he did not know 
and could not state whether the door was closed or open. It is ob- 
vious that this évidence could hâve been of no advantage to the plain- 
tifï, and hence its rejection was not fatal to the judgment. There was 
no réversible error in the trial of this case and the judgment below 
must be aiïirmed. 

It is so ordered. 
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UNITED STATES ex rel. MASSLICH v. SAUNDERS, CJlty Treasurer, et al. 

(Circuit Court of Appeals, Bighth Circuit July 7, 1903.) 

No. 1,835. 

1. MAHDAMtJB AGAINST MUNIOIPALITIES— EXECUTION. 

The writ of mandamus to enforce the collection of judgments of the 
national courts against municipalitlea is tlie légal substitute for a writ 
of exécution to enforce judgments against priva te parties, and tlie rights 
of thelr Judgment creditors to their respective writs are equally inviolable. 

2. OfFIOEHS— DUTT TO EXEHCISB POWBRS GRANTED. 

The law Imposes upon public offlcers the duty to do for the bsnefit of 
private citizens whatever It Invests them with the power to perform on 
their behalf, whenerer public interest or Individual rights call for the 
performance of that duty. 

8. Mandamus— Levy dp Tax— Pbbvious Demand Unnkcbssaby, 

No demand upon the offlcers of a munieipality to levy a tax is neces- 
sary before instituting proceedings for mandamus, where the statute 
imposes upon them the duty to levy it, or where that duty, under the 
law, Is plain, or where it is manifest that such a demand would be an 
idle ceremony. 

4. Samb— Tax— Demand of Patmbnt Sufficient Demand to Makb Levy. 

A demand upon the offlcers of a munieipality of payment of a judgment 
or claim against it is a sufficient demand upon them to levy a tax to 
pay it, where the statute or the gênerai law authorizes them to make 
provision for Its payment by such a levy. 

5. MuNiciPAt Corporations— PowEK to Levy Tax to Pat Bonds. 

The power of the offlcers of a munieipality to levy sufficient gênerai 
taxes to pay the bonds of thelr city is a légal inference from the authority 
to issue the bonds, in the absence of any constitutional or statutory 
limitation or inhibition of this power. 

6. Mandamus — Judgment against Municipality on Bonds. 

StatuteS conferring powers and Imposing duties upon municipal offlcers 
to levy taxes to pay judglnents against their cities supersede statutes 
and thelr limitations conferring less extensive powers and duties upon 
such officers to levy taxes to pay bonds when the bonds hâve become 
mcrged In final judgments. Thenceforth the statutes authorizing taxes 
to pay judgments become the measure of the authority of the officers. 

7. Municipal Bonds— Local Improvbmknts in Nbbraska— General Liability 

op Cities. 

District bonds of a city, Issued to pay for internai Improvements under 
subdivision 58, f 52, art. 2, c. 14, Comp. St. Neb. 1887 (section 1282c, 
subd. 55, Comp. St. 1901), which contain no stipulation limiting the re- 
course of thelr holders to the spécial taxes levied for such improvements, 
create a gênerai liability of the city issuing them; and their offlcers 
are authorized and required to levy and collect taxes upon ail the taxable 
property within the limits of the city, under subdivisions 1, 2, and 19 
of section 1282c, (3omp. St. Neb. 1901, to pay the bonded Indebtedness 
which they évidence. 

S. 8ame— JnDGMBNTS— Oppiobbs must Levy General Taxes to Pay. 

When a judgment has been rendered against a city on such bonds, the 
power is granted to Its offlcers, and the duty is Imposed upon them, by 
sections 4488-4491, CompiBt. Neb. 1901, to levy and collect taxes upon 
ail the taxable property in the city to pay it 

%1. Enforcement of judgment against municipality by mandamus, see 
note to Holt County v. National Life Ins. Co., 25 C. 0. A. 475. 
V 3. See Mandamus, vol. 33, Cent Dig. § 44. 



UNITED STATES V. SAUNDEKS. 125 

8. Pleading— Déclaration— Facts Limiting Liabilitt. 

Facts whlch limlt a gênerai liability imposed by statute or by law 
constitute matter of défense. It is not incumbent on a plaintlff to néga- 
tive thelr existence eitlier by pleading or by proof. 

(Syllabus by tlie Court.) 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Chester B. Masslich, in pro. per. 

Melvin B. Davis, for défendants in error 

C. C. Flansburg and R. O. Williams, amici curias. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

SANBORN, Circuit Judge. This writ of error was sued out to 
reverse a judgment of the court below which denied the prayer of the 
relator, Chester B. MassHch, for a mandamus commanding the mayor 
and council of the city of Béatrice to levy a tax upon the property in 
that city to pay that portion of a judgment which he had obtained 
against it, to the payment of which there were no funds in the city 
treasury applicable. The case is before us upon a pétition, an answer, 
and a spécial finding of facts. No ruling upon the admission or rejec- 
tion of évidence is challenged, and the only question for considération 
is whether or not the judgment of the court is sustained by the facts 
found by the circuit court. That court refused to issue the mandamus 
for a levy of the tax upon the ground that no demand for such a levy 
had been made upon the mayor and council of the city before the 
pétition for the writ of mandamus was filed, and this is the ruling of 
which complaint is hère made. The facts which condition the answer 
to the question thus presented, as they are disclosed by the admissions 
of the pleadings and the finding of facts, are thèse: On September 
8, 1899, the relator recovered a judgment in the court below against 
the city of Béatrice for $9,415.29. On April 22, 1901, his judgment 
was affirmed by this court. The city has no property subject to exécu- 
tion, and the relator has no adéquate remedy in the ordinary course 
of the law to enforce the collection of his judgment. On June 10, 
1901, a motion for a rehearing was denied by this court, and on July 
6, 1901, its mandate which recited the affirmance of the judgment 
was fîled in the Circuit Court. This judgment was based upon seven 
classes of bonds. There was sufïicient money in the treasury of 
the city applicable to the payment of the bonds of the relator belong- 
ing to two of thèse classes to pay them in full, and there was sufiRcient 
money in the treasury applicable to the payment of the bonds which 
belonged to four of the other classes to pay them in part. In this 
State of the case, the relator, as the court below fînds — 

"Made due and formai demand for tlie payment of said judgment upon tlie 
said Saunders, as treasurer of the city of Béatrice, and upon the said mayor 
and council, and such demand was refused; that the demand upon tlie 
treasurer was made on June 19, 1901, and the demand upon the mayor and 
council on June 26, 1901, at a regular meeting thereof ; that afterwards, and 
at the same session, said mayor and council adopted estimate for the ex- 
penses of the annual .appropriation bill and the annual tax ordlnance of said 
city, and on July 23, 1901, adopted the annual appropriation ordinance of 
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sald City, but that no provision for the appropriation of any money or tlie 
levy of any tax for the payment of the sald judgment, or any part thereof, 
was at any time made by said mayor and council." 

Upon considération of thèse facts the Circuit Court issued a per- 
emptory writ of mandamus to the city treasurer, the mayor, and the 
council of the city, commanding them to pay over to the relater the 
money in the treasury applicable to the payment of the bonds upon 
which his judgment was based, but refused to direct them to levy a 
tax to pay that portion of the judgment which would remain unpaid 
after this application of the money, because, in its opinion, the relater 
had not made a proper demand for the levy of such a tax. 

In the enfercement ef judgments of the national courts against 
municipal and quasi municipal corporations, the writ of mandamus 
is the légal substitute for the writ of exécution to enforce judgments 
against private parties. The plaintifif in a judgment of the former 
class has the same right to the issue and entorcement of a mandamus 
commanding the proper officers of the défendant corporation to make 
suitable provision for its payment that the plaintiflE in a judgment of 
the latter class has to the issue and enforcement of a writ of exécu- 
tion. In re Nevitt, 1 17 Fed. 449, 454, 54 C. C. A. 622, 628 ; Lafayette 
Co. v. Wonderly, 92 Fed. 313, 316, 34 C. C. A. 360, 363 ; Dempsey 
v. Oswego Tp., 51 Fed. 97, 99, 2 C. C. A. iio, 112. 

Of course, neither a mandamus nor an exécution may require the 
ofïicer or officers to whom it is addressed to do any act which he 
or they hâve not lawful authority to do. But the légal duty is always 
imposed upon them to exercise ail the authority with which they are 
invested to collect the judgments upon which such writs are issued, 
and the courts may and should command and enforce the performance 
of this duty. Whatever public officers are empowered to do for 
the benefit of private citizens the law makes it their duty to perform 
whenever public interest or individual rights call for the performance 
of that duty. Supervisors v. United States, 4 WalL 435, 446, 18 L,. 
Ed. 419; City of Little Rock v. United States, 103 Fed. 418, 424, 43 
C. C. A. 261, 267. 

The statutes of Nebraska provided that, whenever any judgment 
was obtained against a city of that state, it should be the duty of its 
council or other corporate officers, as the case might require, to make 
provision for its prompt payment (Comp. St. 1901, § 4488); that, if 
the ordinary revenue was insufficient to pay the current expenses of 
the municipality and any unpaid judgment, it should be the duty of 
such officers "to at once proceed and levy and collect a sufficient 
amount of money to pay oflf and discharge such judgments" (section 
4489) ; that the tax should be levied on ail the taxable property in the 
city bound by the judgment, and should be collected as other taxes 
were collected (section 4490); that such officers should also be re- 
quired to levy a spécial tax for the payment of judgments (section 
4491) ; that if such officers should "fail, refuse or neglect to make pro- 
visions for the immédiate payment of such judgments after request 
made by the owner," he might hâve a writ of mandamus "to compel 
the proper officers to proceed to collect the necessary amount of 
money to pay ofif such indebtedness" (section 4492). Thèse pro- 
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visions of the statutes imposed upon the respondents, the officers of 
this city, the duty to provide the ways and means to pay this judg- 
ment. When the relator demanded its payment they were informed 
of their duty. The only purpose of a demand is to give the party 
upon whom it is made a reasonable opportunity to comply with it, 
and thus to avoid the expense of proceedings to enforce it. The de- 
mand of payment of the judgment did not fail to accomplish this pur- 
pose. It was made on June 26, 1901, more than 20 days before the 
city council passed the annual tax ordinance for that year. It is true 
that it was not a demand that the officers of this city should levy a 
tax, but that it consisted only of a formai requirement that they should 
pay the judgment. But it was neither the privilège nor the duty of 
the relator to détermine or direct in what way thèse officers should 
pay his judgment, or by what means they should secure the funds 
to pay it. They had moneys in the city treasury applicable to its 
payment, and it was their duty, and not that of the relator, to déter- 
mine what moneys of the city could be lawfully applied to this judg- 
ment, and what amount must be raised by taxation. The statute gave 
them the power and imposed upon them the duty to détermine by 
what means they would pay the claim of the relator, as completely 
as it imposed upon them the duty to pay it. It required them to 
"make provision for its prompt payment," and a fortiori to détermine 
what that provision should be. The demand of payment of this 
judgment was sufficient to sustain this proceeding for a mandamus 
to compel a levy of a tax to raise the money to discharge it, and no 
formai demand to make such a levy was required before the pro- 
ceeding was instituted, (i) because where the statute imposes the 
duty to make provision for payment of a judgment against a city 
upon its officers, and authorizes the issue of a writ of mandamus to 
compel them to levy a tax in case of their failure to make such pro- 
vision, a demand of payment is équivalent to a demand of a levy, if 
such a levy is necessary (City of Cairo v. Everett, 107 111. 75, 78); 
(2) because no demand of a levy of a tax is requisite where the duty to 
levy it is imposed by the statute (Cherokee County Commissioners 
V. Wilson, 109 U. S. 621, 625, 3 Sup. Ct. 352, 27 L. Ed. 1053; Deuel 
Co. V. First Nat. Bank, 86 Fed. 264, 267, 30 C. C. A. 30, 33 ; County 
Commissioners v. King, 13 Fia. 451, 461), or where the duty is plain 
(High's Extraordinary Légal Remédies, § 377b ; State v. City Coun- 
cil of Racine, 22 Wis. 258, 260; Fisher v. City of Charleston, 17 W. 
Va. 595) ; and (3) because no demand is necessary where it is manifest 
that it would be an idle ceremony (U. S. v. Auditors of Town of 
Brooklyn [C. C] 8 Fed. 473). The fact that the officers of this city 
refused, after demand of payment, to use any of the money in the city 
treasury applicable to the payment of this judgment for that purpose, 
is a démonstration of the fact that a demand upon them to levy a 
tax to pay it would hâve been of no avail. Thé prayer of the relator 
for a writ of mandamus to compel the levy of a tax to pay his judg- 
ment should not hâve been denied for lack of a prior demand upon the 
officers of the city to make it. 

There is another branch of this case which has been earnestly 
called to our attention, and which perhaps deserves considération. 
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Oounsel for the city contends that, although no demand to make a 
levy was requisite, the judgment below was right, and that it should 
not be reversed because the court gave a wrong reason for a right 
judgment. The prayer of the pétition was that the officers of the city 
be commanded to make a levy upon ail the taxable property within 
it to pay that portion of the judgment which will remain unpaid after 
the application of the money in the treasury which the court has 
directed to be paid to the relator. The portion of the judgment 
which will then remain unsatisfied is founded on "district paving 
bonds" and "district curbing and guttering bonds" of the city of 
Béatrice, which its counsel claims were issued under the provisions 
of subdivision 58 of section 52 of article 2 of chapter 14 of the Com- 
piled Statutes of Nebraska of 1887. Without stopping to consider 
or décide whether or not the record sustains this claim, or whether 
or not this claim is in accordance with the fact, the concession will 
be made, for the purpose of this opinion and décision, that thèse bonds 
were issued in this way. Planting himself upon this foundation, 
counsel for the city maintains (i) that the officers of the city hâve 
no power to levy a gênerai tax upon ail the taxable property in the 
city to pay a judgment based upon thèse bonds, but that their author- 
ity is limited to the levy of spécial taxes upon the property in the 
respective paving districts to pay the spécifie bonds issued on ac- 
count of those districts, respectively ; and (2) that the record fails 
to show that the demanded levy would fall within the limit pre- 
scribed by the law. Let us consider thèse propositions in their order. 

It is conceded that the writ of mandamus issues only to compel 
the discharge of a duty which the officers to whom it is directed are 
empowered by statute or by law to perform, and that the mère rendi- 
tion of a judgment against a municipality, in the absence of statutory 
or légal provisions to the contrary, does not vest the officers of a 
municipality with power to levy a gênerai tax to pay it. City of 
Little Rock v. U. S., 103 Fed. 418, 420, 43 C. C. A. 261, 263; U. 
S. V. Maçon Co., 99 U. S. 582, 589, 25 L. Ed. 331 ; Supervisors v. 
U. S., 18 Wall. 71, 77, 21 L. Ed. 771 ; U. S. v. Clark Co., 95 U. S. 
769, 24 L. Ed. 545. 

But the power of the officers of a municipality to levy sufficient 
taxes to pay its bonds is a légal inference from the authority of the 
city to issue the bonds, in the absence of any limitation or inhibtion 
of this authority in the act which grants the power, in the gênerai 
law, or in the Constitution. Loan Ass'n v. Topeka, 20 Wall, 655, 
660, 22 L,. Ed. 455 ; U. S. v. New Orléans, 98 U. S. 381, 393, 25 L. Ed. 
225; Rails County Court v. U. S., 105 U. S. 733, 735, 736, 26 L. 
Ed. 1220; U. S. V. Clark Co., 96 U. S. 211, 24 L. Ed. 628; Com- 
monwealth v. Commissioners of Allegheny Co., 37 Pa. 277, 290; 
Lowell V. Boston, m Mass. 454, 460, 15 Am. Rep. 39; Hasbrouck v. 
Milwaukee, 25 Wis. 122. 

The cîtyof Béatrice had the power, under the Constitution and 
statutes of that state, to issue the district bonds upon which that 
portion of the judgment now under considération is founded. The 
judgment against the city upon them has put that question at rest. 
The légal presumption therefore arises that the officers of the city 
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bave the power to levy a gênerai tax to pay the bonds which they 
were authorized to issue. Where is the inhibition or Hmitation upon 
this power ? Counsel for the city endeavors to spell it out of the act 
of 1887 under which the bonds were issued. But the bonds hâve 
now bécome merged in a judgment, and there is nothing in the act 
of 1887 which in any way repeals, restricts, or limits the provisions 
of the statutes of Nebraska which hâve already been recited, and 
which both empower and command the officers of cities in that state 
to levy gênerai taxes to pay ail judgments against them whenever 
it shall be necessary to make such levies to efïect the payments. 
Those provisions of the statutes of Nebraska were enacted in 1867. 
They were in force when the act of 1887 was enacted, and they are 
still in efïect. Now, if it be conceded that prior to the rendition of 
the judgment upon the bonds there was" either no authority or some 
limitation of the authority of the officers of this city to levy a gênerai 
tax to pay them, yet that power was vested in the respondents and 
that duty was imposed upon them by the act of 1867 (sections 4488, 
4489, 4490, 4491, 4492, Comp. St. Neb. 1901) the moment this judg- 
aient against the city became final. The instant that judgment was 
rendered, the debt it evidenced fell under the opération of the act of 
1867. The act of 1887 became functus officio in regard to the levy 
and collection of the tax to pay the debt, and the powers and duties 
of the officers of.the city respecting this matter were thenceforth 
measured by the act respecting judgments, and no longer by the 
statute regarding the issue of the bonds. General statutes which au- 
thorize and require officers of municipalities to levy and collect gên- 
erai taxes to pay judgments against them condition the power and 
duty of such officers in that regard from the time the judgments are 
rendered, where the Législature bas not provided otherwise, either in 
express terms or by fair implication. From that time they supersede 
the efïect and the limitations of subséquent statutes granting less 
extensive powers under which the bonds or other évidences of debt 
merged in the judgments were issued. Butz v. City of Muscatine, 8 
Wall. 575, 580, 19 L,. Ed. 490. 

But this is not ail. There is no limitation in the act of 1887 upon 
the power ^f the officers of cities to levy gênerai taxes to pay district 
bonds. It is undoubtedly compétent and practicable for a city to 
agrée with the holders of the bonds it issues for internai improve- 
ments that it will not be liable for their payment, and that the only 
recourse of their owners shall be to the moneys raised by spécial as- 
sessments upon the property benefited. The reason why such agree- 
ments are not found either in the statutes or the bonds which are used 
for the purpose of raising money to make thèse improvements is not 
far to seek. Cities issue such bonds to raise money, and bonds which 
contain such stipulations, or which are issued under statutes which 
contain such agreements, are not as available for the purpose of rais- 
ing money as the plain promises of the cities to pay. Investors are 
not so ready to purchase the former as the latter. There was no such 
stipulation or limitation in the bonds hère in issue, nor in the act 
under which they were sent forth. That act provides, in subdivision 
58 of section 52 of article 2, that the mayor and council of the city 
124 P.— 9 
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may crèate pavîng districts, may pave, curb, and gutter the streets in 
sucn districts, and may assess the cost of such improvements ùpon the 
lots abutting thereon. 1% rèquires the total cost of any such improve- 
ment to be levied at pne time, and provides that one-tenth of the 
spécial taxes thus assessed shall become delinquent in éach year until 
they are ail paid. ït empoyvers thc; mayor and counçil to issue dis- 
trict bonds bearing interes^, at 7 per cent, per annum, and payable 
in not exceeding lo years froin their date, for the purpose of pay- 
ing the cost of the improvepient, and requires thèse officers to pro- 
vide in such a case that the spécial taxes and assessments shall con- 
stitute a sinking fund for the payment of.the bonds and interest. It 
allows any Qwner of property assessed for the itnprovement to pay 
his share of its cost withih 50 days from the levy of the spécial tax, 
and provides that thereupon his property shall be exempt from any 
lien or charge therefor. Theire is no other provision respecting the 
payment of the bonds by means of the spécial taxes, and a critical 
examination of the terms of this act which hâve now been recited 
leads ail but inevitably to the conclusion that it was neither the pur- 
pose nor the intent of the Législature of Nebraska in enacting this 
law, nor was it the legâl efïect of the act, to limit the liabiHty of the 
city or the recourse of the bondholders to the spécial taxes levied 
for the improvement. The purpose and efïect of this législation 
go no f arther than to enable the city, as betweèn its gênerai tax- 
payers and those especially benefited by such a locar improvement, to 
reimburse itself in part for the cost of making the. improvement by 
levying and collecting the spécial taxes upon the property benefited 
thereby. 

If the intent of the legislators had been to hmit the remedy of 
the bondholders to the spécial taxes, they would surely hâve pro- 
vided some way by whiçh the amount of the bonds and the interest 
upon them could be collected from the spécifie taxes authorized to 
be levied. There is no such provision, and the ternis of the act are 
such that the amounts that may be lawfully collected by the spécial 
taxes can never be made to correspond with the amount of the prin- 
cipal and interest of the bonds issued for the cost of the improvement. 
Thèse bonds may be made payable at any time witliin 10 years from 
their date, and they may draw interest at 7 per cent, per annum. 
Suppose they are made payable 9 years after their date. The entire 
cost of the improvement must be levied upon the abutting prop- 
erty at one time, but collection of only one-tenth of it may be en- 
forced in any single year, and the deferred payments draw but 7 
per cent, interest per annum. If ail the owners of the property pay 
their taxes just before they become delinquent, there will be a de- 
ficiency of interest, because the entire cost of the improvement draws 
interest from the city, in the form of the bonds, while the city re- 
çoives interest only on the deferred payments of the taxes. Again, 
the statute provides that any property holder may pay his share of the 
cost of the improvement within 50 days from the levy of the tax. 
Suppose that ail the owners of property elect to pay within the 50 
days. Their property is then "exérnpt from any Hen or charge there- 
for," the statute déclares. But the city has received an amount equal 
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to the principal of the bonds only, and the interest upon them for 
9 years, which is equal to 63 per cent, of their principal, is not, and 
cannot be, provided for by the spécial taxes. If the time of payment 
of the bonds is changed from 9 years to 7 years or 6 years, or to any 
other time, the resuit is similar. In no case will the amount of 
the bonds and their interest be the same as the amount required to be 
coUected as spécial taxes. 

Moreover, a city is not required to issue thèse districts bonds when 
an internai improvement is made, under the act of 1887. It may pay 
the cost of the improvement, and subsequently obtain reimbursement 
from the spécial taxes, or it may issue the district bonds, use the 
money to pay for the improvement, and then put the amounts collected 
from the spécial taxes in the sinking fund to meet the bonds. If it 
adopts the former course, it charges itself and ail the taxable prop- 
erty within it with a liability to pay the cost of the improvement the 
moment it makes the contract for it. It pays that cost, and trusts to 
the collection of the spécial taxes during the succeeding 9 years for 
reimbursement. If it pursues the latter course, it charges itself and 
ail the taxable property within it, in the same vi^ay, with liability to 
pay the cost of the improvement when it makes the contract. It is- 
sues the district bonds, charges itself and ail the taxable property 
within it with liability to discharge its express promise to pay them, 
pays the cost of the improvement with the proceeds of their sale, and 
then seeks to recover a portion of the money to pay the bonds from 
the collection of the spécial taxes. In either case the faith and crédit 
of the city are necessarily pledged in the first instance to pay the 
cost of the improvement, and in the latter case to pay the bonds is- 
sued to discharge the primary liabiUty. In neither case can the 
remedy of the creditors, whether they are contractors to make the 
improvements or the holders of the district bonds, be limited to the 
spécial taxes upon the abutting property, in the absence of an express 
stipulation to that efifect in the contracts or in the bonds, or in the 
law under which the contracts and bonds are made. U. S. v. Ft. 
Scott, 99 U. S. 152, 159, 161, 25 L. Ed. 348; Hitchcock v. Galveston, 
96 U. S. 341, 24 L. Ed. 659. 

Not only this, but there are other and gênerai provisions of the 
statutes of Nebraska which grant to the officers of this city plenary 
power to levy taxes upon ail the taxable property within its limits 
to pay thèse bonds. Those statutes empower thèse officers "to levy 
taxes for gênerai revenue purposes not to exceed fifteen mills on the 
dollar in any one year on ail property within the limits of said city 
taxable according to the laws of the state of Nebraska" (Comp. 
St. 1887, c. 14, art. 2, § 52, subd. i) ; "to levy any other tax or spécial 
assessment authorized by law" (subdivision 2) ; "to make provision 
for a sinking fund to pay accruing interest, and to pay at maturity the 
principal of the bonded indebtedness of the city, and to levy and coUect 
the taxes on ail the taxable property in the city, in addition to other 
taxes, for the purpose of paying the same, and to provide that the said 
tax shall be paid in cash ; and whenever any city has heretofore issued 
bonds by virtue of any spécial authority derived from the Législature 
of the territory or the state, the council shall hâve power to levy and 
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collect t^ixes for the purpose of pâying such bonds as is provided in 
la'\ys. giving such authority" (subdivision 54). Comp. St. 1901, § 
128:2c, subds. I, 2, 19. Conceding, but not deciding, that the city 
council of this city bas. the power, if it has not already exercised it, 
under the last clause of subdivision 54, supra, to levy and collect spé- 
cial taxes to pay thèse bonds, it is perfectly clear that the flrst part 
of this article confers upon it full authority to levy and collect taxes 
on ail the taxable property within the city for the purpose of paying 
its bonded indebtedness, and thèse bonds évidence a part of that in- 
debtedness. Hère is the sum of the whole matter. 

District bonds of a city issued under subdivision 58, § 52, art. 2, c. 
14, Comp. St. Neb. 1887, section 1282c (subd. 55, Comp. St. 1901), 
which contain no stipulation limiting the recourse of their holders to 
spécial taxes, create a gênerai liability of the city which issues them, 
and its officers are empowered and required to levy and collect taxes 
upon ail the taxable property within it, under subdivisions i, 2, and 19 
of section 1282c, Comp. St. Neb. 1901, for the purpose of paying the 
bonded indebtedness they évidence. 

When a judgment has been rendered against a city upon such 
bonds, the power is granted to its officers, and the duty is imposed 
upon theni,^to levy and collect gênerai taxes to pay that judgment, 
by sections '4488, 4489, 4490, 4491, and 4492, Comp. St. Neb. 1901. 
The bonds hère in controversy were lawfuUy issued by the city of 
Béatrice under subdivision 58, § 52, art. 2, c. 14, Comp. St. Neb. 
1887. They contain no limitation of the liability of the city. Judg- 
ment against the city has been rendered upon them, and the re- 
spondents, the ofïïcers of this city, are vested with the power and 
charged with the duty to levy and collect sufficient taxes upon ail the 
taxable property within the limits of the city to pay this judgment. 

The other objection of counsel for the respondent to the issue of 
the mandamus is unworthy of seriqus considération. It is that the 
relator did not plead and prove that the tax which he asked the 
officers of the city to levy was not without some constitutional or 
statutory limitation which he neither pleaded nor specified. The judg- 
ment against the city and the demand for its payment imposed upon 
its officers the duty of making a levy of a gênerai tax to pay it. The 
judgment and the demand established a perfect cause of action for a 
writ of mandamus against the respondents under the statutes which 
required them to make provision for the payment of the judgment. 
Deuel Co. v. First Nat. Bank, 86 Fed. 264, 267, 30 C. C. A. 30, 33. 
If there is any limitation upon the powers granted to them by the 
statutes which hâve been recited, it arises upon spécial facts which 
hâve not been pleaded or proved, such as the assessed valuation of the 
property of the city, and the amount of the necessary levy for current 
expenses. The limitation has no application to the facts admitted 
and found in the record before us. In this state of the case the facts 
regarding the assessed valuation of the property and the necessary 
levy for the current expenses of the city constitute matter of défense, 
and the silence of the record concerning them is fatal to the re- 
spondents. Facts which limit a gênerai liability imposed by statute 
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are matters of défense, and it is not incumbent upon the complainant 
to négative their existence either by pleading or by proof. 

That portion of the judgment of the Circuit Court which dismissed 
so much of the pétition of the relator as prayed for the levy of a tax 
is reversed, with costs, and this case is remanded to the court below 
with instructions to enter judgment for the relator, and to issue a per- 
emptory writ of mandamus commanding the levy and collection of a 
tax on ail the taxable property in the city of Béatrice substantially as 
directed in the alternative writ. 



FILES V. BROWN (two cases), 

(Circuit Court of Appeals, Eighth Circuit. July 14, 1903.) 

No. 1,870. 

1. Appeals and Writs op Ebkor— Fcnction in Fbderal Courts. 

In the national courts final decrees and orders in equity cannot be re- 
viewed by writs of errer, nor can final judgments or orders at law be 
successfully challenged by appeals. 

2. Same— Pétition and Order Avoiding Judiciai, Sale. 

4. pétition to set aside an order of court for the sale of the property 
of an insolvent bank by a receiver under the national banking act, and 
to rescind the sale effected under the order, and an order which grants 
the relief sought by such a pétition, constitute proceedings In equity, and 
tbey are reviewable by appeal only. 

8. JuDiciAL Sales in Equity— Efpect bbporb Confirmation. 

In a sale by a master or receiver under an order or decree In equity 
which contemplâtes a subséquent report and an order of confirmation, 
a bidder becomes a purchaser when the officer announces the sale to him. 
Thereafter he is liable to be compelled to complète his purchase, and 
such a sale will not, before confirmation, be opened for bidders in the 
absence of fraud or of misconduct in the sale. It will not be set aside 
for inadequacy of price unless the inadequacy is so great as to shock 
the conscience. 

4. Samb— Subséquent Confirmation — Necessitt. 

When the bid of the proposlng purchaser is reported to the court by 
the master or receiver in the first instance, and the price to be pald and 
the purchaser who is to pay it are specified in the order which em- 
powers the officer to accept the bid, to make the sale and to convey 
the property, the sale Is final, when the officer has exercised the power 
granted him by the order, received the price, and conveyed the property. 

5. Same— Rbscibsion— When Ai.lowed. 

In the absence of flduciary relations or extraordinary circumstances, 
courts and their offlcers are as firmly bound by their executed sales, both 
in morals and in law, as private citizens, and they ordinarily hâve no 
right or privilège to rescind them upon any ground which is not equally 
available to a private party. 

6. Rescission of Contracts— Pacts Warbanting must Clearlt Appbar. 

The complainant must establish the essential facts of his cause of 
action for rescission of a contract with clearness and certainty. 

7. JuDiciAL Sale— Rescission — Inadequact op Price. 

The fact that $3,200 will probably be paid ont of an insolvent estate 
upon certain collaterals pledged to secure a judgment which was sold 

H 3. See Judiciai Sales, vol. 31, Cent. Dig. § 77. 
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by a receiver to a purchaser for $25, pursuant to an order of the court, 
does not so severely shock the conscience of a chancellor as to warrant 
a rescission of the sale, under this state of facts: Successive receivers 
had held the clalm eyidenced by the judgment for nine years, and had 
collected nothlng upon it. The judgment debtor had no property, and 
the judgment was worthless unless the collaterals were valuable. One 
of the receivers proved the collaterals several years before the sale of the 
judgment, and they were allowed as a claim against the Insolvent estate 
they charged; but no one ever collected anything upon them, and the 
succeeding receivers were Ignorant of their existence. One of thèse of- 
fered the judgment for sale at auctlon, but could not sell It, for want of 
bidders. Some two years after thIs ofler the purchaser tSndered a bid 
of $25 for It to the receiver, and the Comptroller, the court, and the re- 
ceiver accepted the offer and assigned the judgment. The value of the 
judgment and the collaterals was too uncertain, and contingent upon 
future collection from the Insolvent estate, to warrant rescission. 

8. Samb— Failurb op Vendkb to Oommunicate Information as to PKOPBBTy 

PURCHASED. 

No duty Is imposed upon a purchaser, by the mère relation of vendee 
and vendor, to communlcate to his seller Information of whicli the latter 
Is ignorant, relative to the character or value of the property the pur- 
chaser Is buying; and the failure to do so furnishes no ground for re- 
scinding a sale, or for canceling an order of court which authorizes It. 

9. PBACTrcE IN Equity— Answer aftkb Dkmdbrkr to Pétition Overrulkd. 

After a demurrer to a pétition to rescind a sale and to cancel the order 
which authorized it is overruled, the vendee has a right to answer the 
pétition. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arlcansas. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

On October 18, 1902, Edwln F. Brown, the receiver of the First National 
Bank of Little Rock, Ark., under the national banking act, flled his pétition 
In the Circuit Court for the Eastern District of Arkansas, in which he prayed 
for an order of that court directlng him to accept a bid of $25 made by 
A. W. Files, the appellant, for a judgment of $9,230.09 against J. G. Kelso, 
which was one of the assets of the bank, and commanding him to make the 
sale of and to assign the judgment to Files. On the same day the court 
authorized this receiver, by an order in the usual form, to accept the $25 
bid by Files, and to sell and assign the judgment to him, and the receiver 
complied with the order. Afterwards, and on November 8, 1902, the receiver 
of the bank flled a pétition In the same court to rescind this sale, which had 
been consummated on October 18, 1902. On the same day that this pétition 
was iiled, Files, the purchaser, demurred to the pétition. His demurrer was 
overruled, he prayed leave to answer the pétition, his prayer was denied, and 
the court entered an order which was, in légal effect, a decree that its order 
of October 18, 1902, was revoked, set aside, and held for naught, and that 
the $25 obtained by the receiver for the sale of the judgment should be re- 
turned to Files. In other words, It rendered a complète decree of rescission 
of an executed sale. This order or decree is assalled by the appellant on the 
ground that the court erred (1) In overrullng the demurrer to the pétition 
upon which it is based; and (2) in refusing the appellant permission to 
answer the pétition after his demurrer was overruled. 

In the pétition for rescission which conditions the answers to the objections 
of the appellant to the proceedings below, the receiver alleged the existence 
of thèse facts: The Fïrst National Bank of Little Bock became insolvent and 
went Into the hands of a receiver, under the act for the establishment of 
national banks, in the year 1893. For some time prior to July 1, 1899, when 
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he resigned hîs position, S. K. Cockrill was the receiver of the property of 
this bank. He dled In the year 1901. When Cockrill resigned, H. F. 
Auten succeeded hlm. Auten resigned in August, 1901, and the appellee, 
Edwin F. Brown, was appointed, and bas served in his place since that date. 
At some tlme while Cockrill was receiver he held the judgment for $9,230.00 
against J. G. Kelso whlch is in eontroversy hère. The debt evldenced by this 
judgment was partially secured by the pledge of certain collatéral promis- 
sory notes made by Thomas H. Allen & Oo., who were insolvent, and whose 
assets were also in the hands of a receiver. Cockrill proved thèse notes in 
the receivership of Allen & Co., and received certiflcates of their allowance 
as claims against the estate of Allen & Co., from M. B. Trezevant, the re- 
ceiver of that estate. But when Cockrill resigned he did not deliver thèse 
certiflcates to his successors in office, and they dId not know of the existence 
of thèse collaterals until after the judgment was sold and asslgned to the 
appellant. On December 11, 1899, the receiver of the bank ofEered this judg- 
ment and ail the remaining property of the insolvent bank for sale at public 
auction pursuant to a proper order of the Circuit Court, but the judgment 
was not sold, because it was so worthless that no one made a bid for it. 
In October, 1902, the appellant, A. W. Files, offered the receiver of the bank 
$25 for this judgment. The receiver reported this bid to the ComptroUer of 
the Currency, and the latter referred It back to the receiver, with instructions 
to him to use his own judgment in the matter, and to sell the judgment 
against Kelso for the amount offered by Files, If, in his opinion, that was 
the best disposition that could be made of it. Thereupon, on October 18, 
1902, the receiver presented his pétition to the court for an order to accept 
this bid of Files and to consummate the sale. In this pétition he set forth 
the fact that this judgment was not sold, for want of bidders, at the auction 
sale of the other assets of the bank in 1899; that Files now offered him 
$25 for it; that he had reported this bid to the ComptroUer, and the latter 
had instructed him to accept it, if, in his opinion, this was the best that 
could be done in the premises; and that it was his opinion that it was for 
the best Interests of the creditors of his trust that this olïer of Files should 
be accepted. He prayed for an order authorizing him to sell the judgment 
to Files for $25. On the same day the court ordered that the receiver be 
authorized to sell, assign, and set over the judgment to Files upon the pay- 
ment by him of the sum of $25; and the receiver thereupon duly assigned the 
judgment to the appellant, and accepted from him the $25 he offered in full 
payment for the assignment of the judgment. After this sale was completely 
exeeuted the receiver of the bank learned of the pledge of the promissory 
notes of Allen & Co. to secure the debt evldenced by the judgment, but, 
according to his pétition, he has been and is unable to learn or to state the 
exact value of thèse notes, or the probable amounts which will be distributed 
thereon; but he has been "led to believe that there are now funds to be dis- 
tributed amountlng to about $1,200, and that there will be further funds 
distributed to the probable amount of $2,000." He allèges that in this state 
of the case he offered to return the $25 to Files, and the latter refused to 
receive it. He also allèges in this pétition for rescission that, before and at 
the time of the sale of the judgment to him. Piles knew of the existence 
of the collatéral notes, of the existence of the certiflcates of allowance, and 
of their probable value, and that he failed to disclose thèse facts to the re- 
ceiver before the sale was efCected. He also allèges that "the said certiflcates, 
having been received as assets, could not be sold or assigned except by au- 
thority of the ComptroUer of the Currency, and under a proper order of a 
court of compétent jurisdiction, and that, so far as plaintifl can learn, no 
such order or authority was had or received." 

A. W. Files, in pro. per. 

W. F. Hill, H. F. Auten, J. M. Moore, and W. B. Smith, for appellee 
and défendant in error. 

Before SANBORN, THAYER, and VAN DE VANTER, Circuit 
Judges: 
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SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of tiie court. 

The main questions in tliis case are: Did the facts set forth in the 
pétition for avoidance of the order and for rescission of the sale en- 
title the appellee to that reHef? And had the appellant the right 
to answer the pétition after his demurrer to it was overruled ? There 
are, however, one or two preliminary issues, the disposition of which 
will serve to disclose the real character of the controversy before us, 
and to facilitate its discussion. 

The appellant has taken an appeal, and has also sued out a writ 
of error to reverse the same order. This is a permissible practice 
where counsel are in doubt which course to pursue, and the appellate 
court will judge the proceedings below in accordance with the rules 
of that method of review applicable to the nature of the case pre- 
sented. Hooven, Owens & Rentschler Co. v. John Featherstone's 
Sons, III Fed. 8i, 86, 49 C. C. A. 229, 234; McFadden v. Milling 
Co., 97 Fed. 670, 672, 38 C. C. A. 355, 357; Hurt v. Hollingsworth, 
100 Û. S. 100, 102, 25 L. Ed. 569. But final decrees and orders in 
equity cannot be reviewed by writs of error, nor can final judgments 
or orders at law be successfully assailed by appeals. Highland Boy 
Gold Min. Co. v. Strickley, 116 Fed. 852, 855, 54 C. C. A. 186, 189. 
Hence it becomes necessary before entering upon the merits of the 
questions at issue to détermine whether this is a proceeding at law 
or in equity, and whether it may be reviewed by a writ of error or by 
appeal. The différence between actions at law and suits in equity is 
matter of substance, not of form. It inheres in the natures of the 
causes of action, in the principles which control and in the remédies 
which follow them, and it cannot be eradicated either by a change of 
form or by the abolition of forms. A légal cause of action cannot be 
maintained in equity, because there is an adéquate remedy for it at 
law, and it is only where there is no such remedy that relief in equity 
may be successfully sought. Équitable causes of action are not 
available at law, because they invoke the judgment and appeal to the 
conscience of the chancellor, and the free exercise of that judgment 
and conscience is prohibited in actions at law by the rule which entitles 
every party to a trial of ail the issues of fact by a jury. Highland Boy 
Gold Min. Co. v. Strickley, 116 Fed. 852, 854, 54 C. C. A. 186, 188, 
and cases there cited. What, then, is the character of the cause of 
action set forth in the pétition of the appellee, and what the nature 
of the reUef he seeks? Are they légal or équitable? The pétition 
contains a statement of facts upon which the petitioner seeks to ob- 
tain from the court the avoidance or cancellation of the order for the 
sale of the judgment, which is one of the appellant's muniments of 
title, the rescission of the sale which rests upon that order, and the 
restoration of the parties to the situation which they occupied before 
the sale was made, and this was the relief which was granted by the 
court below. In efïect, the pétition was a bill in equity to cancel 
a decree for and an order confirming a sale, and to rescind the exe- 
cuted contract made upon the faith of it. It states no cause of action 
cognizable by a court of law, and it invokes no remedy which such a 
court has jurisdiction to administer. Bills, pétitions, and proceedings 
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to cancel or avoid judgments, orders, deeds, or other instruments 
which form muniments of title, and to rescind sales based upon them, 
fall within the exclusive jurisdiction of courts of chancery, and are 
only cognizable in equity in the courts of the United States. Pome- 
roy's Eq. Jur. §§ i88, 1375, 1377; 2 Story's Eq. Jur. §§ 694-702. 
The pétition for cancellation of the order, and the order of cancel- 
lation and rescission which followed it, were proceedings in equity, 
and they are reviewable by appeal only. The writ of error is therefore 
without office hère. It must be dismissed. 

Counsel for the receiver argue that the sale of the judgment never 
became final, because there was no order of confirmation of it ; and 
they invoke the old rule which once prevailed in England, that, 
where the court of chancery directs a master to make a sale under a 
decree or order, it is his duty to report his proceedings and the highest 
bid he receives to the court, that the court may, in its discrétion, then 
receive other bids, and that the sale is not complète until it is subse- 
quently confirmed by the order of the court. Chief Justice Waite 
stated the rule in this way: 

"A bldder at a sale by a master under a deeree of court is not considered 
a purchaser until the report of sale is confirmed, and he cannot be compelled 
to complète his purchase until the confirmation of the report — that is, until 
his bid has been in some form accepted by the court — as the court stands 
in the place of the vendor, using the master to receiye and report the bids." 
Mayhew v. West Virginia Oil & Oil Land Co. (C. C.) 24 Fed. 205, 215. 

There are two reasons why the old rule in chancery has no applica- 
tion to the sale under considération : The first is that this old rule 
in chancery has never prevailed in this country, and the rule is almost 
universal that, at a sale by a master or receiver under an order or de- 
cree in equity which contemplâtes a subséquent report and a confirma- 
tion of the sale, a bidder becomes a purchaser when the officer an- 
nounces the sale to him. Thereafter he may be compelled to complète 
his purchase and pay the price which he offered. Such a sale will not, 
before confirmation, be opened for bidders, in the absence of proof of 
fraud or of misconduct at the sale. It will not be set aside for in- 
adequacy of price unless the inadequacy is so great as to shock the 
conscience. Grafifam v. Burgess, 117 U. S. 180, 191, 192, 6 Sup. Ct. 
686, 29 L. Ed. 839; Pewabic Min. Co. v. Mason, 145 U. S. 349, 367, 
12 Sup. Ct. 887, 36 L. Ed. 732. The old chancery rule has been abol- 
ished, even in England, and the practice there has been made to con- 
form to that in this country by an act of Parliament. Act 1867, 30 
& 31 Victoria, c. 48, § 7; i Sugden on Vendors (i4th Ed., by Perkins) 
114, note "a." There is another reason why this sale was complète. 
The reason of the old rule in chancery that sales made by a master 
under an order or decree of court are not final unless confirmed is 
that the court is the vendor, and it cannot know what the ofïers or bids 
will be at a sale at auction ; that the master is its agent to receive and 
report the bids, without authority to accept any of them. Hence it 
is not until the best bid has been reported to the court, and it has ac- 
cepted it, and confirmed the sale by an order directing the master to 
complète it, that it becomes final. The reason of this ruîe ceases to 
be in a case like that at bar, where the bid is reported to the court in 
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the first instance, and it accepts it and orders the master or receiver 
to take the price offered and to convey the property to the purchaser. 
And where the reason of a rule no longer exists, the rule itself ceases 
to be. So that, even if the old chancery rule were in force, it would 
hâve no application to the sale in hand. The order to the receiver 
to sell and convey the property to a purchaser named, for a price 
fixed in the order, is itself bôth an acceptance of the bid and a confirma- 
tion of the sale, so that when the order has beeri executed the court 
is as firmly bound in law and in morals as any private citizen by his 
executed sale. 

Cases sometimes arise where sales by ignorant or négligent trustées 
or masters to purchasers who hold fiduciary relations to some of the 
interested parties, or who hâve spécial means of knowledge of the 
property and its value, are avoided for gross inadequacy of price on 
slight évidence of fraud or mistake, when such relief would hardly 
be granted in sales between private citizens. Turner v. Harvey, 
Jacob's Rep. 169, 177. But this is not a case of that character. The 
books and papers of the bank were in the possession of the receiver, 
and not of this purchaser. The means of learning the action of the 
receiver of Allen & Co. were as accessible to him and to the court as 
to the appellant. It was the predecessor in ofïice of the appellee, and 
not the appellant, who first moved the court to sell the judgment. He 
oflfered it for sale at auction in the year 1899, but there were no bid- 
ders to take it. This judgment was apparently continually for sale 
from that date until October, 1902. Then the appellant ofïered the 
receiver $25 for it, but he filed no pétition, made no représentation, 
and took no action to induce either the court or the receiver to efïect 
the sale. It was the receiver of the bank who made every move, who 
secured the authority of the Cbmptroller and of the court to accept 
the bid, and who made the sale ; and there is no more reason why he, 
or the court for which he was acting, should be relieved from the 
executed contract which they deliberately made, than there would be 
that a private individual should be relieved from an executed sale made 
under similar- circumstances. 

When a bid by a proposing purchaser is reported to the court by 
a receiver or master, and the court, by its order, authorizes the ofificer 
to accept payment of the price offered and to convey the property 
to the purchaser and he does so, the sale is complète, no further order 
of confirmation is essential and the court is as firmly bound in law 
and in morals as any private citizen would be by the executed sale. 
The resuit is that when the receiver filed his pétition to rescind the 
sale, and to avoid the order which authorized it. Files was the owner 
of the judgment, the court was the owner of the $25 which the 
purchaser had paid for it, the sale was executed, and the court and 
its receiver had no higher right than any private vendor to undo their 
contract, and to take from the vendee the property which he had pur- 
chased. 

We are now ready to consider the sufficiency of the facts alleged in 
the pétition to warrant the order from which this appeal is taken, 
and the question is, what facts are hère averred which would entitle 
a private citizen to relief of this nature if he had accept ed the ofïer of 
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the appellant, and had completed the sale and assîgnment of the judg- 
ment under the circumstances pleaded in the pétition? The gênerai 
grounds for rescission of contracts of sale are fraud, accident, and 
mistake. What facts are stated in the pétition to establish a cause of 
action upon any of thèse grounds ? Counsel for the receiver seek to 
sustain the order below on the ground that the pétition shows in- 
adequacy of price for the sale of the judgment, and a failure of the ap- 
pellant to impart to the receiver his knowledge of the existence and 
value of the collaterals before the sale was effected, and for no other 
reason. If there is one proposition in the law regarding the rescission 
of contracts and the cancellation of muniments of title that is estab- 
lished beyond doubt or cavil, it is that the complainant must establish 
the essential facts of his cause of action with clearness and certainty, 
to entitle him to any relief. Chicago, St. Paul, M. & O. Ry. Co. v. 
Belliwith, 83 Fed. 437, 440, 28 C. C. A. 358, 361, 362; Maxwell Land 
Grant Case, 121 U. S. 325, 381, 7 Sup. Ct. 1015, 30 L. Ed. 949 ; Colo- 
rado Coal Co. V. United States, 123 U. S. 307, 316, 8 Sup. Ct. 131, 31 
L. Ed. 182; Howland v. Blake, 97 U. S. 624, 626, 24 L. Ed. 1027; 
Pomeroy's Eq. Juris. § 859. 

Does this pétition clearly disclose any inadequacy of price? It 
is conceded that the judgment against Kelso was in itself worthless, 
and that if it had any value it was by virtue of the collaterals pledged 
to secure it. Therefore the assignment of the collaterals by means 
of the assignment of the judgment and the value of the collaterals are 
indispensable facts to establish the inadequacy of price. But the péti- 
tion avers that the collaterals were in the form of certificates of the 
receiver of Allen & Co. ; that they were a part of the estate of the 
bank ; that they "could not be sold or assigned except by authority 
of the Comptroller of the Currency, and under a proper order of a 
court of compétent jurisdiction ; and that, so far as plaintifï can learn, 
no such order or authority was had or received." In other words, the 
receiver alleged that the collaterals never passed to the appellant by 
the assignment of the judgment, and, if we take him at his word. Files 
received nothing but the judgment itself, which was worthless, and 
there is no ground for avoiding the assignment. It is not probable 
that this averment of the pétition can be ultimately sustained. But 
the receiver certainly fails to make it clearly appear by his pleading 
that the certificates passed by the assignment, when he allèges that 
they failed to pass, and the sale ought not to be rescinded until he con- 
cludes to which horn of this dilemma he will cling. 

Moreover, conceding that the title to the certificates passed to 
Files by the assignment of the judgment, the pétition fails to show 
that thèse certificates, or the notes which they represent, had, or ever 
will hâve, any greater value than the $25 which the appellant paid 
for them. The only averments upon this subject are that the cer- 
tificates are évidence of claims based upon the collatéral notes al- 
lowed against the insolvent estate of Allen & Ce, that the receiver 
does not know their amount, and "that while he is unable to learn or 
State the exact value of thèse collatéral notes, or of the probable 
amounts which will be distributed thereon from the estate of Thomas 
H. Allen & Company, yet he is led to believe that there are now 
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funds to be dîstributed amounting to about $1,200, and tliat there 
will be further funds to be distributed to the probable amount of 
$2,000." There is no averment of the number or the names of the 
creditors of the estate of Allen & Co., and nothing to show to whom 
thèse funds are to be distributed. Counsel argue the case as though 
the pétition contained an allégation that there would probably be 
$3,200 to be paid upon the collatéral notes or certifîcates, but the 
only statement upon this subject in the pétition is quoted above. 
The allégation is that the petitioner cannot learn or state the probable 
amount that will be distributed from the estate of Allen & Co. upon 
the collatéral notes, but that the amount of funds now in that estate 
to be distributed is $1,200, and that there will probably be $2,000 more 
to be distributed. The natural and rational reading and meaning 
of the averment is that he cannot learn the probable amount to be 
distributed on the collaterals, but that the probable amount to be 
distributed to ail the creditors of Allen & Co., will be $3,200. As the 
pétition contains no allégation of the amount of the collaterals or of 
the amount of the indebtedness of Allen & Co., it furnishes no data 
from which the value of the collaterals, or the probable amount that 
will be received thereon, can be deduced. And even if the paragraph 
of the pétition which has been quoted is susceptible of the interpréta- 
tion that there will probably be $3,200 for distribution on the collatéral 
notes, that construction is a strained and doubtful one, and the aver- 
rtient is altogether too ambiguous and uncertain upon which to found 
a decree or an order to deprive a citizen of his property. 

Moreover, if the pétition clearly stated that $3,200 would probably 
be paid upon the collaterals by the estate of Allen & Co., this aver- 
ment would not hâve shown any gross inadequacy of price. An aver- 
ment that an amount will probably be realized from a crédit at some 
future time is not an averment that the crédit is or ever was of a 
value equal to that amount. The indefinite and unlimited future 
and the chances inhering in the probability must be discounted to 
learn the présent or past value of the security, and as there is no 
averment in this pétition of the time in the future when the $3,200 
will probably be paid, or of the facts which condition the probability 
of its payment, the statement of its probable payment would be too 
indefinite and uncertain from which to deduce the conclusion that 
there was any shocking inadequacy of price in the $25 which was 
paid for it. And inadequacy of price, unless it is so great as to shock 
the conscience, or unless there ' are additional circumstances of un- 
fairness, furnishes no ground for the rescission of a sale, or for the 
cancellation of the order upon which it rests. Grafïam v. Burgess, 
117 U. S. 180, 192, 6 Sup. Ct. 686, 29 L,. Ed. 839; Livingston v. 
Byrne, 11 Johns. 555, 566; Eberhardt v. Gilchrist, 11 N. J. Eq. 167, 
170; Marlatt v. Warwick, 18 N. J. Eq. 108, iio, m; Kloepping v. 
Stellmacher, 21 N. J. Eq. 328, 329; Carson's Sale, 6 Watts, 140, 147; 
House V. Walker, 4 Md. Ch. 62, 63; White v. Floyd, Speer, Eq. 351, 
355 ; Hart v. Bleight, 3 T. B. Mon. 273 ; Tripp v. Cook, 26 Wend. 143, 
149; Collier v. Whipple, 13 Wend. 224, 235. 

Counsel, however, insist that the petitioner was entitled to the re- 
scission because his pétition contains allégations that the vendee was 
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aware of the existence and of the value of the collaterals, and failsd 
to impart his information to the receiver before the sale. There are 
two answers to this contention: 

First. The failure of the petitioner to clearly aver the value of 
the coUaterals deprives his allégations that Files knew and failed to 
State their existence and value of ail efifect, for, if the collaterals had 
no value, or but little value, their existence and their value were im- 
material, and a statement of thèse facts would hâve been of no benefit 
to the receiver. 

Second. A suppression or concealment of facts forms no ground 
for rescission or for the cancellation of a muniment of title unless it 
is a violation of some duty, and hence some kind of a fraud. If any 
duty to communicate this information had been imposed upon the 
appellant, either at law or in equity, his silence might hâve been fatal 
to his purchase. But he occupied no fiduciary relation to the receiver 
or to the court. They asked him no questions. He owed them no 
duty to speak. A vendor is presumed to hâve spécial knowledge of 
his own property, and the duty to inform a purchaser of latent de- 
fects in it sometimes rests upon him. But the appellant was a vendee. 
No such duty rests upon a buyer because he has the right to pré- 
sume that a vendor knows his own property, its title, its character, 
and its value, and hence he may safely buy it in silence at any price 
vt^hich the vendor is willing to accept. It is not the duty of a pur- 
chaser to communicate to his vendor information of which the vendor 
is ignorant relative to the character or value of the property which 
he is buying, and a failure to do so furnishes no ground for rescind- 
ing a sale, or for canceling an order of court which authorizes it. 
Fox V. Mackreth, 2 Brown's Ch. Rep. 319, 333, 334; Turner v. 
Harvey, Jacob 's Rep. 167, 177; Laidlaw v.'Organ, 2 Wheat. 178, 194, 
4 L. Éd. 214; Neill V. Shamburg, 158 Pa. 263, 270, 27 Atl. 992; 
Blydenburgh v. Welsh, Baldw. 331, 337, Fed. Cas. No. 1,583; Moses 
V. Katzenberger & Sons, 84 Ala. 95, 98, 4 South. 237 ; Kohi v. Lind- 
ley, 39 111. 195, 201, 89 Am. Dec. 294. The illustration and statement 
of this rule, which has been quoted and approved in the text-books and 
décisions in England and America for more than a century, was made 
by Lord Chancellor Thurlow in 1788, in Fox v. Mackreth, supra, in 
thèse words: 

"Suppose, for Instance, that A., kno-wing there to be a mine In the estate 
of B., of -which he knew B. was Ignorant, shoiild enter into a contract to 
purchase the estate of B. for the priée of the estate, without considering the 
mine; could the court set it aside? Why not, since B. was not apprised of 
the mine, and A. was? Because B., as the buyer, was not obllged, from the 
nature of the contract, to make the discovery. It Is therefore essentially 
necessary, in order to set aside the transaction, not only that a great ad- 
vantage should be taken, but it must arise from some obligation in the party 
to make the discovery. The court will not correct a contract merely because 
a man of nlce honor would not hâve entered into It. It must fall within 
some définition of fraud. The rule must be drawn so as not to affçct the 
gênerai transactions of mankind." 

The case made by the pétition in hand does not fall within any défi- 
nition of fraud. The purchaser owed the receiver and the court no 
duty to speak. His silence was no wrong, and it furnishes no basis 
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for a resçission 6f the sale, br for the avoidance of the order of the 
court which directèd it. Tliè pétition stated no cause of action, and 
the demurrer to it should hâve been sustained. 

Not only this, hut, if thé demurrer was properly overruled, the ap- 
pelant should hâve been pérmitted to ansv^rer the pétition. This is 
a procéeding in equity. The pétition is in effect a bill in equity to re- 
scind a sale and to cancel a ttiuniment of title. The relief which was 
granted deprived a citizen of his property. If the procéeding did 
not fall directly under the rules and practice in equity, it was so anal- 
ogous to a suit in equity that no radical departure from that practice 
should hâve been pérmitted. The thirty-fourth rule in equity pro- 
vides that : 

"Upon the overruling of any plea or demurrer the défendant shall be 
assigned to answer the bill or SO much therepf as Is covered by the plea or 
demurrer on the next suceéëdlhg rillé day or at such other period as con- 
sistently wlth Justice or the rlghts of the défendants the same can in the 
judgment of the court be reaBonftbly done." 

This is a just and reasonable rule. It gives to a défendant the op- 
portunity and confers upon him the rigljit to answer the averments of 
his adversary after he has unsuccessfully challenged their légal suf- 
liciency. Bâtes on Fédéral, Eqiiity Procédure, § 215; United States 
v. Dalles Military Road Co., 140 U. S. 599, 616, 11 Sup. Ct. 988, 35 
L. Ed. 560; Wooster v. Blake (G. C.) 7 Fed. 816; McVeagh v. Den- 
ver City Waterworks Co., 85 Fed. 74, 29 C. C. A. 33; Zimmerman v. 
So Relie, 25 C. C. A. 518, 522, 80 Fed. 417, 421. 

The order below is reversed, and the case is remanded to the Circuit 
Court, with instructions to sustain the demurrer, to allow the receiver 
to amend his pétition in accordance with the provisions of rule 35 
in equity, and to take further proceedings not inconsistent with the 
views expressed in this opinion. 
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(Circuit Court of Appeals, Bighth Circuit. July 7, 1903.) 

No. 1,841. 

Carriers— Injurt to Passbnger— Future Damages— Thbt must be Eea- 
soNABLT Certain. 

The liability for future damages for the wrongful infllction of a Per- 
sonal injury is strictly llmited to compensation for such pain and other 
evil effects of the act as are reasonably certain to resuit from it. Pos- 
sible, even probable, future effects are too remote and spéculative to form 
the basis of légal injury. 

Same. ' , 

A charge that a plaintifC eould recover compensation "for any pain 
and suflering he may be called upon to undergo In the future — ^that Is, 
in case you find that he will sufiCer pain and sufferlng in the future" — is 
not error, In the absence of any suggestion or request for a modification 
or explanation of the instruction before the jury retires. 

T 1. See Damages, vol. 15, Cent Dig. g 236. 
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8. Evidence— General Objections. 

General objections to a question or to an offer of évidence cannot be 
sustained if any part of the évidence which counsel seek to elicit by tlie 
query, or wMch ttiey offer to Introduce, is admissible. 

4. Tkial— Question of Fact— Withdrawai. from Jdrt. 

It is only when the évidence Is such that ail reasonable men in the 
exercise of an unprejudiced judgment must reach the same conclusion 
that a court may lawfuUy wlthdraw a question of fact from the jury. 

5. Evidence— Inconsistbnt Tebtimont— Impeachment. 

Statements of vritnesses inconsistent with their testlmony upon ma- 
terial Issues are compétent and material évidence to impeach their cred- 
ibillty. 

6. Appeal— Objection not Raised Below. 

When a complaint states a cause of action upon contract and one in 
tort arising out of a single wrongful act, and the case is trled, and the 
court charges the jury on the theory that the action is for breach of a 
contract, without objection or suggestion by the défendant that the plain- 
tiff bas waived bis cause of action upon the contract by pleading the tort, 
It is too late to présent that objection in an appellate court for the flrst 
time. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

On September 15, 1899, the plaintlff below, W. L. De Clow, was riding 
as a passenger in the caboose of a frelght train of the Chicago & North- 
western Eailway Company, which was transporting some horses for him, 
when the train was so suddenly stopped that he was thrown against the 
corner of the conductor's desk, and bis right kidney was so seriously Injured 
that he continued to suffer from the accident until the trial of the action, 
more than two years later. His condition was not then improving. He sued 
the railway company for his injury, and for injury to hls horses, on account 
of this accident, and recovered a verdict and a judgment, which this wrlt 
of error challenges. 

Frank F. Dawley (N. M. Hubbard, Jr., and G. E. Wheeler, on the 
brief), for plaintifï in error. 

P. W. Tourtellot and E. H. Crocker (Henry Rickel, on the brief), 
for défendant in error. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The liabiUty for future damages for the wrongful infliction of a 
Personal injury is strictly limited to compensation for such sufïering 
and other evil eflfects of the act as are reasonably certain to resuit 
from it. Possible, even probable, future damages are too remote and 
spéculative to form the basis of légal injury. If they may or subse- 
quently do resuit from the accident they are but a part of that dam- 
num absque injuria which reaches too far into the realm of conjec- 
ture to form any part of the basis of an action at law. Filer v. N. Y. 
Central R. R. Co.; 49 N. Y. 42, 45 ; Curtis v. R. & S. R. R. Co., 18 
N. Y. 534, 542, 75 Am. Dec. 258 ; Fry v. Railway Co., 45 lowa, 416, 
417; White V. Milwaukee City Ry. Co., 61 Wis. 536, 541, 21 N. W. 
524, 50 Am. Rep. 154; Block v. Milwaukee St. R. Co., 89 Wis. 371, 



144 124 FEDERAL REPORTER. 

380, 61 N. W. iioi, 27 L. R. A. 365, 46 Am. St. Rep. 849; SmîtH v. 

Milwaukee JBuilders' & Traders' Exchange, 91 Wis. 360, 368, 64 N. W. 
1041, 30 L. R. A. 504, 51 Am. St. Rep. 912; Ford v. City of Des 
Moines, 106 lowa, 94, 97, 75 N. W, 630; Chicago, R. I. & Pac. R. 
Co. V. McDowell (Neb.) 92 N. W. i;2ï./ 

The chief complaint of the trial below is that in its rulings upon testi- 
mony and in its charge to the jury the Circuit Court vielated this rule. 
The plaintiff's attending physician testified that his right kidney was 
seriously affected; that in his opinion its unhealthy condition was 
caused by the accident ; that he thought the disease in it had reached 
a chronic State ; that the tendency was for it to continue in that con- 
dition ; that if the plaintifif pursued the usual modes of living his condi- 
tion would get worse; that the disease would tend to acute nephritis, 
and as that would proceed it would go on to Bright's disease of the 
right kidney; and that Bright's disease usually proves fatal. After 
this witness had retired from the stand Dr. Raymer was called by the 
plaintiflf. He testified that he first examined the plaintiff the day be- 
fore he testified. He then answered questions as an expert, and 
among other things saîd that the probable resuit of the injury the 
plaintiiï had sufifered was that he would tend to get worse ; that there 
was some danger in a case of his kind that the high spécifie gravity 
of his urine which had been proved would give rise to Bright's disease 
or pyélitis or cystitis; that he would hardly say that thèse results 
were more likely to occur than not to occur, but that they were things 
to fear. Thereupon his examinatjon proceeded in this way: 

"Whàt Is the nature of the disorders snch as Bright's dlseasé, àiid the other 
disorders, pyelltls and cystitis, that you haye mentloned, as to thelr ultlmate 
effect and termination? (Défendant objeets because incompétent and Imma- 
terial; there is no évidence that plaintiff has Bright's disease or will havfr 
or is likely to hâve. Overruled, and défendant excepts.) A.; Some of thèse 
diseases, such as pyelltls and inflammation of the kidney, such as Bright's 
disease, endanger life. An inflammation of the kidney is not necessarlly fatal 
but it will endanger life, and may ultlmatély cause the death of the patient 
sooner than he would otherwlse die. Q. Is there any known cure for elther 
Bright's disease or pyelltls? (Défendant objects as incompétent, irrelevant, 
and Immaterial. Overruled, and défendant excepts.) A. That would be de- 
pending on the case and on the stage of the disease. A great many cases 
of acute Bright's disease get well. Many cases of pyelltls get well, depending 
on what has been the cause, and whether the cause can be removed at once. 
But after they hâve reached a certain stage, and If the cause Is such that 
it cannot be removed, then they are incurable. If it is due to injury, then 
it dépends upon how long that cause has been in existence, and how remov- 
able the results of the Injury are. The progress of thèse diseases may be 
elther quick or slow. Q. Under what condition is development slow and 
under what conditions Is it qulek? (Défendant objects as being Incompétent, 
immaterial, and' -Vague, calllng for a lecture on the subject. Overruled, and 
défendant excepts.). A. Where the cause Is comparatively mlld and of long 
continuance, of course in those cases we would expect the results to come on 
slowly." 

In its instruction to the jury upon the subject of damages the court,, 
while speaking of the plaintifif, said : 

"Then he is entîtled to compensation for the pain and suffering he had 
undergone In thepast, and for any pain and suffering he may be called upon 
to undergo in the future — that is, In case you flnd that he will suffer pain and 
suffering in the future; he is entitled to receive damages for that" 
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The criticism of the admission of the testimony challenged îs that 
there was no évidence at the time it was admitted which would war- 
rant a finding by the jury that it was reasonably certain that Bright's 
disease or pyeUtis or cystitis would resuit from the injury, and there- 
fore évidence relative to the nature of thèse diseases was immaterial 
and manifestly prejudicial to the défendant. This conclusion is con- 
ceded to be a rational déduction from the premises assumed. But 
the assumption that there was no testimony from which a jury might 
lawfuUy infer that one of thèse diseases was reasonably certain to be 
caused by the accident is not sustained by the évidence in this record, 
and when the premises fall the conclusion follows. The plaintifï's 
attending physician had testified that he had treated him at times for 
more than two years after the injury; that his condition was not 
improving ; that his right kidney was in a chronic state of disease ; 
that it would naturally get worse ; that the disease would tend to acute 
nephritis, and as that would proceed it would go on to Bright's disease. 
Thé' eflfect of this testimony was that, if the chronic disease of the 
plaintifï's kidney pursued its natural course, it would go on into 
Bright's disease. It cannot be truthfully said that no reasonable man 
would be of the opinion that the natural course of a disease is its rea- 
sonably certain course, and in this state of the case it is not the prov- 
ince of a court to déclare that a jury could not lawfuUy reach this con- 
clusion. It is only when the évidence is such that ail reasonable men, 
in the exercise of an unprejudiced judgment, must reach the same con- 
clusion, that a court may lawfully withdraw a question of fact from 
the jury. There was therefore évidence from which the jury could 
lawfully find that Bright's disease was reasonably certain to resuit 
from the plaintifï's injury. But there was no évidence that pyelitis 
or cystitis was reasonably certain to foUow the accident. Turn, now, 
to the three questions challenged by the objections of the railway 
Company. Each seeks information relative to the character not only 
of Bright's disease but of one or both of the other diseases to which 
référence has been made. Thèse questions were met by the gênerai 
objections and by a spécifie objection to the testimony relative to 
Bright's disease only. The testimony to the character of that disease 
was compétent and material. Either party had the right to prove the 
nature and efïect of the disease which the plaintifï's attending phy- 
sician had testified would be the natural resuit of his injury in the 
usual course of events. The objections to the évidence sought were 
therefore properly overruled. General objections to a question pro- 
pounded to a witness cannot be lawfully sustained if any part of the 
testimony which the examiner seeks to elicit by the query is admissible 
over the objections. The spécifie objection to the testimony relative 
to Bright's disease was properly overruled because the évidence rela- 
tive to that disease was compétent, and the gênerai objections to the 
testimony relative to the three diseases were properly overruled be- 
cause the testimony relative to one of them was admissible. 

Nor is the exception to the charge of the court more tenable. If 
the instruction that the plaintifï was entitled to compensation "for 
any pain and sufïering he may be called upon to undergo in the fu- 
ture" stood alone, without qualification by any other part of the court's 
124 F.— 10 
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directions to the Jury, ît would undoubtedly.be erroneous, The au- 
thorities cited for the défendant go nb farther. But thîs sentence 
did liot Stand alone. The court was evidently conscious of the in- 
hérent error in the unqualified statement it contained the moment it 
was uttered, and it instantly added : "That is, in casé you fînd that he 
will suffer pain and suiïering in the future." It is clear that the 
court made this quaUfication pf its first statement for the express 
purpose of conforming its charge to the established rule which was 
evidently in its mind, and which stands at the opening of this opinion; 
and it is also obvions that both the court and the counsel for the rail- 
way Company supposed that this purpose had been fuUy accompHshed, 
for, whilé a formai exception was taken to this paragraph, exceptions 
were also taken to 23 other paragraphs of this charge, ail but 4 of 
which ha:ve been abandoned, and no suggestion was made to the court 
before the retirement of the jury that it had failed in its attempt to 
give them the correct rule of law upon the subject under considéra- 
tion. In our opinion, there was no such failure. The jury has found 
under this charge that the plaintif? will endure ail the future sufïering 
for which they hâve given him compensation. In order tp reach the 
conclusion that the court Was guilty of prejudicial error in this instruc- 
tion, the presumption must be indulged that the jury has found that 
the plaintifï will endure future sufïering that it was not reasonably 
certain from the évidence that he would sustain ; that they hâve found 
that he will suffer what they were not reasonably certain that he would 
suffer. This presumption is toO violent and irrational for us to raise. 
There is no such légal presumption. An appellate court cannot and 
ought not to create it, and there was no prejudicial error in this part of 
the charge. 

The conductor of the train upon which the plaintiff was injured was 
a witness for the défendant. In his direct examination he testified to 
two conversations which he had with the plaintiff, one at Moingona, 
where the accident happened, and one shortly after they left that place. 
He also testified that the stop of the train at the time of the accident 
was a graduai one, and that there was no sudden jar or noise of the 
cars coming together butside of the régular jars that are felt when a 
train is going around a curve. Upon Cross-examination counsel for 
the plaintiff asked him this questîon : "Q. Shortly after you left 
Moingona, didti'tyou use the following language in a conversation 
with Mr. De Clow, referring to this shock, 'I hâve had a talk with 
the engineer about the matter, and hPpe you won't report it,' or words 
to that effect, in the waycar on that train?" He answered, over the 
objection of the défendant that the testimony was immaterial, not 
cross-examination, and not having any bearing on the character of 
the shock, "Iremember ho sUch talk." On rebuttal the plaintifï testi- 
fied that aftef they left Mbingona the conductor told him that he had 
talked with thé engineer about the shock of the stop, and that he 
hoped that the plaintiff would not report it. To, this testimony the 
défendant objected, just after it had been elicited, that it was not proper 
rebutting évidence, that it was hearsay, that it was not part of the res 
gestas, and- that it was not binding on the défendant. The court 
overruled thèse objections, and the défendant excfepted. Thçre was 
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no motion to strike eut the last answer, and the objections to it after 
it had been made came too late to entitle the défendant as a matter of 
right to a review of the question it présents in an appellate court. 
But there was no error in either of the rulings, if they had both been 
subject to review. The question propounded to the conductor was 
proper cross-examination upon the conversations which he had re- 
lated in his direct testimony. He had stated a part of two conversa- 
tions, and opposing counsel had the right to inquire concerning the 
other parts of those talks which their client related. 

Nor was the testimony of the plaintiff of the statement of the 
conductor that he had conversed with the engineer about the shock 
and that he hoped that the plaintifï would not report it immaterial 
or inadmissible. That statement was inconsistent with the con- 
ductor's testimony that there was no unusual shock or jar when the 
train stopped, and the fact, if it was a fact, that he made this state- 
ment before the trial, had a direct tendency to impeach the credibility 
of his testimony upon the crucial issue in the case. Prior statements 
of witnesses inconsistent with their testimony upon material issues 
are always compétent to impeach their credibility. Delaware, L,. & 
W. R. Co. V. Converse, 139 U. S. 469, 477, 11 Sup. Ct. 569, 35 L. Ed. 
213. 

Counsel for the railway company assail the charge of the court 
upon the burden of proof. They concède, however, that the instruc- 
tions it delivered were correct if the plaintifï was entitled to recover 
for breaches of contracts of carriage under the averments in his 
complaint. There were two causes of action and two counts in 
the complaint in this suit — one for injury to the person of the plaintifï, 
and the other for injuries to his horses. In stating the first cause of 
action he alleged that he was a passenger on the freight train, that 
it was carelessly and negligently stopped, and that by reason of this 
négligent stop he was injured. In stating his second cause of action 
he averred that he shipped over the defendant's railroad several car- 
loads of horses and coïts; that while they were en route the train 
which carried them was so carelessly and recklessly operated that 
they were injured. Now, the attack of counsel for the railway Com- 
pany upon the portion of the charge in hand is founded entirely 
upon the assumption that the plaintifï waived his causes of action 
for breaches of the contracts because he alleged in each count of 
his complaint that the train was negligently stopped, or, in other 
words, that the contracts were negligently and recklessly broken. 
The record discloses no suggestion or contention on his part for 
this construction of the complaint at the trial in the court below, 
and no objection or exception to the charge in which this theory was 
either developed or mentioned. Each count of the complaint plainly 
charged a breach of contract — the first in the averment that the 
plaintifï was a passenger in one of the defendant's trains, and that 
he was injured by its movements ; the second in the allégations that 
the plaintifï shipped the stock over the defendant's road, and that 
they were injured by the opération of the train. The only basis for 
the contention of counsel for the railway company that the causes of 
action upon the contracts were waived is that the plaintifï alleged 
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that the train was so negligently and recklessly operated and stopped 
that the injuries were inflicted. The truth is that the complaint well 
States two causes of action upon contract and two causes of action 
in tort which arose out of the single tortious act which was in itself 
a violation of both the contracts. Forms of action are abolished by 
statute in the state of lowa (McClain's Ann. Code lowa 1888, § 3712) ; 
and the plaintifï is requîred to insert in his complaint a statement of 
the facts constituting his cause of action and a demand for the relief to 
which he considers himself entitled (section 3852, McClain's Ann. 
Code lowa 1888). The pleadings and practice in actions at law in 
the national courts are required to conform as nearly as may be to 
those in the state courts in like cases. Rev. St. § 914 [U. S. Conip. 
St. 1901, p. 684] . If a statement of the facts constituting the plain- 
tiff's cause of action discloses two causes of action, or two reasons why 
he is entitled to the same reHef, it is not perceived that he necessarily 
waives either cause by making the statement of the facts in the man- 
ner prescribed by the Code. It is possible that by a proper motion 
made before the évidence was introduced counsel could hâve compelled 
the plaintifï to elect whether he would proceed in this action for 
breaches of contracts or for torts. But it is certain that it is too late 
to make that motion now, or to successfvilly claim in this court for the 
fîrst time that the plaintiflf waived his causes of action for breaches of 
his contracts when his complaint plainly stated them, and when no such 
suggestion or objection was made in the court below either during the 
trial or at the close of the charge to the jury. When a complaint 
States a cause of action upon contract and one in tort arising out of a 
single wrongful act, and the case is tried, and the court charges the 
jury on the theory that the action is for breach of the contract, with- 
out objection or suggestion by the défendant that the plaintiflf lias 
waived his cause of action upon the contract by pleading the tort, it 
is too late to présent that objection in an appellate court for the first 
time. 

There was no substantial error in the trial of this case, and the judg- 
ment below must be aflfirmed. 

It is so ordered. 



HIGHLAND BOY GOLD MIN. CO. t. POUCH. 

(Circuit Court of Appeals, Elghtli Circuit. May 5, 1903.) 
No, 1,832. 

1, APPEAL— KIGHT TO Atl.EGE ErROK— ESTOPPBL. 

Where, in an action for injuries tp a servant In a' mine, défendant per- 
mitted him to testify, ■witbout objection, on both direct and cross-exam- 
Ination, that défendant had promised to ta the stope in which he was 
injured by alleged insufficient tlmbering, It could not object on appeal 
to a statement on re-examination that on the day preceding the accident 
he had called the attention of the shift boss to the fact that certain 
timbers In the stope were "riding or taking weight," and that the boss 
promised that he would hâve "the doubling up man corne up and fix it." 

2. Mastek and Servant— Injuries to Minbr — Insufficient Timbebing— Evi- 

dence. 

Some time prlor to the accident the timbers In a mine stope In which 
plaintiff, a miner, was injured by caving, showed évidence that they were 
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bearing an excessive weight and mlght give way. When that stope was 
combined wlth another the result had been to leave an extensive over- 
hanging wall, whlch pitched at an angle of 45 deg., supported only by 
square sets and by a pillar of decomposed sulphide ore. Such supports 
vfeve insufficlent, and about a week prior to the accident the pressure on 
the pUlar of ore -was so great that it had bulged and pushed out of place 
a number of pôles standing at its base, and the hanglng wall in the other 
stopes of the same mine had prevlously caved in. Held, that whether 
défendant had exerclsed reasonable care in timbering the stope in whlch 
plaintlff was injured was a question for the jury. 
8. Same— Action— Instructions— Safe Pi.acb to WoitK. 

Where plaintlff, a miner, was Injured by the falllng of a wall in the 
mine in a completed chamber, alleged to hâve resulted from Insufiicient 
timbering, and it did not appear that at the tlme plaintlff was doing any 
work whlch would render the place insecure, an Instruction that de- 
fendant was not bound to keep the stope where plaintlff was working 
contlnuously safe, on the theory that the master is not required to keep 
the place where a servant works at ail times safe, where the doing of the 
work is of such a character as temporarily renders the place Insecure. 
was properly refused as inapplicable. 
4. Bame— Res Ipsa Loquitoiî. 

Where the court charged that plaintifC could not complain or recovcr 
because of defendant's négligence In failing to properly secure any other 
part of the mine than that in whlch plaintlff was Injured as alleged, and 
that défendant was not an insurer of plaintlff' s safety, but was merely 
bound to exercise ordinary care for plalntlfC's safety under the clrcum- 
stances, it was not error for the court to refuse to specifically charge that 
the happening of the accident, of Itself, was not évidence of négligence. 
B. Same— Promisk to Repair Uefect — Kf.i,iance bv Servant. 

Where évidence tended to show that the shift boss of a mine, on being 
notifled that certain of the timbers in the stope in whlch plaintiffi was in- 
jured were taklng weight, not only promlsed to erect additional supports, 
but assured plaintlff that it was perfectly safe for him to remain there 
and continue bis work, such évidence justtfled an Instruction that if 
plaintlff called the attention of the shift boss to the fact that some of 
the posts were taklng weight, and that the boss promlsed to remedy the 
defect, and plaintlff continued to work because of such promise, he dld 
not assume the rlsk from such defect. 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Utah. 

J. E. McKeighan (M. F. Watts, on the brief), for plaintifï in error. 
Charles Dey (C. W. L. Stevens, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. On October 25, 1901, Albert Pouch, 
the défendant in error, was in the employ of the Highland Boy Gold 
Mining Company, the plaintifï in error, as a machine man, his duty 
being to operate a drilling machine at such places within the defend- 
ant's mine as he was directed to work. On the day last aforesaid 
he was ordered to take his drill to the eighth floor of "Little 2 Stope," 
in the fifth level, and to work at that place. While he was at that 
point the stope caved in, and in his eiïorts to escape from the failing 
rock and timber he was severely injured. He sued the company in 
conséquence of thèse injuries, alleging that it was négligent in failing 
to properly secure and timber the stope, and in permitting the timbers 
therein to become worn and defective. The answer was a sreneral 
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déniai and a plea of contributory négligence and assumption of risk. 
There was a lengthy trial to a jury, which resulted in a verdict for 
the plaintiff below in the sum X)î $4,100. 

Numerous errors were assigned in the trial court to the admission 
and exclusion of évidence, but only one error of that kind appears to 
be relied upon in this court for the purpose of obtaining a reversai of 
the judgment, and the other errors of that class are obviously unim- 
portant and immaterial. The plaintifï testified as a witness, and on bis 
re-examination stated, in substance, that on the day preceding the 
accident he had called the attention of the shift boss to the fact that 
certain timbers in Little 2 Stope "were [as he expressed it] riding 
or taking weight," and that when the attention of the shift boss was 
thus called to the fact he said he would hâve "the doubHng up men 
come up and fîx it." This last statement was objected to by the défend- 
ant Company as irrelevant and incompétent, because the plaintiff had 
not specially pleaded such a promise on the part of the company to fix 
the stope, but had only pleaded generally that the stope was not prop- 
erly timbered. We think that this objection, whatever may be its 
merit (and we deem it unnecessary to express any opinion on that 
point), cannot avail the défendant on appeal, because the witness had 
testified to the very same facts, both on his direct and cross-examina- 
tion, and had done so without objection. He had further testified that, 
when the attention of the shift boss was called to the fact that the 
timbers were taking weight, the shift boss assured him that he would 
hâve "that fîxed," and that it was "perfectly safe to work there." 
No objection was made to this évidence nor was any motion made 
to exclude it. Moreover, the witness was cross-examined on the 
subject by the defendant's attorney, and repeated the statement in 
substance. It must be held, therefore, that the objection to the evi»- 
dence in question, even if it would hâve been tenable if made at 
the proper time, was waived, and that the répétition of the statement 
on re-examination cannot be esteemed a material error. 

In the elaborate brief which has been filed by the plaintiff in 
error considérable space is devoted to the proposition that the trial 
court erred in failing to direct a verdict in favor of the défendant 
company. In support of this contention it is urged, in substance, 
that the caving in of Little 2 Stope was one of those unusual, unex- 
pected, and sudden occurrences which could not hâve been foreseen 
and guarded against by the exercise of such reasonable care and 
diligence as the défendant was required to exercise, and that there 
was in fact no évidence tending to establish culpable négligence. 
We think, however, that the testimony contained in the bill of ex- 
ceptions does not sustain this contention, and that there was évi- 
dence tending to show, and from which a jury might well conclude, 
as it did conclude, that by the exercise of that amount of prudence 
which the mining company was bound to exercise the caving in 
of the stope and the conséquent injury might hâve been avoided. 
At ail events, the case was not one in which a court could déclare, as a 
matter of law, that the mining company was free from ail blâme, but 
was rather a case in which the jury was entitled to détermine that 
issue. There was testimony wluch tended to show that for some 
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time prior to the accident the timbers in Little 2 Stope showed évi- 
dence that they were bearing an excessive weight and might give 
way; that when Little 2 Stope was combined with another stope 
known as "No. 2 Annex" the resuit had been tô leave an extensive 
overhanging wall, which pitched at an angle of about 45 deg., that 
was only supported by square sets, as they are termed, and by a pillar 
of decomposed sulphide ore ; that such supports were insufficient to 
support the hanging wall ; and that about a week before the accident 
the pressure on this pillar of decomposed sulphide ore was so great 
that it had bulged and pushed out of place a number of posts standing 
at its base. There was aiso évidence that the hanging wall in other 
stopes of the same mine had previously caved in, which fact, as it 
would seem, ought to hâve warned the défendant company that con- 
sidérable care and watchfulness was necessary to prevent other stopes, 
particularly No. 2, from caving in. Without going more into détail as 
respects the nature of the évidence, it will suffice to say that after read- 
ing it attentively we are satisfied that it was ample to sustain the 
charge of négligence, and that the décision of this question was prop- 
erly left to the jury. 

It is next urged that the trial court erred in not giving two in- 
structions which were asked to the effect that the défendant was not 
bound to keep the stope where the plaintiff was working contin- 
ually safe, and in instructing the jury, as it did, that it was the de- 
fendant's duty "to use ordinary care to furnish the plaintiff a rea- 
sonably safe place in which to do bis work so as not to unreasonably 
expose him to unnecessary danger in the discharge of his duties." 
In support of this contention counsel for the plaintifï in error in- 
voke the doctrine, which has been announced by this and by other 
courts, that the rule of law requiring a master to exercise ordinary 
care in providing his servants with a reasonably safe place in which 
to work, does not compel the master to keep the place where the 
servant" works at ail times safe when the work being donc is of such 
a character as necessarily renders the place temporarily or from time 
to time insecure. Gulf, Colorado & Santa Fé Ry. Co. v. Jackson, 12 
C. C. A. 507, 65 Fed. 48 ; Finalyson v. Utica Mining & Milling Co., 
14 C. C. A. 492, 67 Fed. 507; Armour v. Hahn, m U. S. 313, 318, 
4 Sup. Ct. 433, 28 L. Ed. 440. We think, however, that the rule of 
law thus invoked has no application to the case in hand. Little 2 
Stope, which caved in and caused the injury, was in a certain sensé 
a completed chamber, under ground, through which men were ex- 
pected to pass, and in which they were required to work. Moreover, 
the plaintiflf's injuries were not occasioned by any work which lie was 
doing which made the place insecure. As the stope was a completed 
chamber in which employés of the mining company were expected to 
work, it was the company's duty to exercise ordinary care in timbering 
it so that it would not coUapse and that they might work therein with 
ordinary safety. The complaint made in the présent instance is that 
this duty was not faithfuUy performed, and that if the proper supports 
for the hanging wall had been set it would not hâve caved in as it did. 
It may be conceded that if the plaintifï below had been injured while 
drilling and blasting, by the fall of a rock in an unfînished part of the 
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stope where he was at work, the pririciple of law învoked would be ap- 
plicable ; but as he was not injured in this manner, but was injured by a; 
gênerai coUâpse of the entire stopé, which might hâve been guarded. 
against by stifficient timbering, the court was justified in giving the in- 
struction which itdid give of its own motion and in refusing those 
that were asked. 

Error is assigned because the trial court did not specially charge 
the jury, as it was requested to do, that the happening of the acci- 
dent was not any évidence of négligence on the part of the défendant ; 
also because it did not charge the jury that if the caving in of the stope 
was sudden and unusual, and could not hâve been foreseen in the exer- 
cise of ordinary care, then the plaintiff could not recover. 

With référence to thèse contentions it is to be observed that the 
court did instruct the jury, in substance, that the particular négligence 
of which the plaintifï complained was the failure of the défendant Com- 
pany to place proper supports or timbers in what is known as Little 
2 Stope ; that it was for the jury to détermine whether, in point of fact^ 
the supports in that stope were suflScient or otherwise ; that the case 
as made by plaintifï related only to stope No. 2 ; that the plaintiff 
could not complain or reCover because of the defendant's négligence 
in failing to properly secure some other stope; and that the jury 
should only consider the condition of the other stopes in the mine 
from their relation to No. 2 stope, and détermine, from its position 
in the mine, what, in the exercise of ordinary care, the défendant Com- 
pany ought to hâve donc to render it reasonably secure. It further 
instructed the jury that the mining corapany was not an insurer of the 
plaintiff's safety, but was merely bound to exercise ordinary care, and 
that that meant such care as a prudent man would exercise under the 
same circumstances. The verdict of the jury, under such instructions, 
plainly négatives the hypothesis of fact in one of the refused instruc- 
tions, that the caving in of the stope was wholly fortuitous and -due to 
causes that could not hâve been foreseen, since the jury evidently found 
that the cause of the collapse was one that rnight hâve been discovered 
by the exercise of ordinary care and guarded against. The refusai 
of this request, based, as it was, upon an hypothesis of fact which the 
jury manifestly discàrded, cannot be regarded as a material error. 

Concerning the other refused instruction this may be said: It 
is doubtless proper, in some cases, to advise a jury that the mère 
happening of an accident is no évidence of négligence. An instruc- 
tion of that kiiid is in the nature of a commentary upon the évi- 
dence. But we doubt the propriety of giving an instruction of that 
character in such a case as the one in hand, and are of the opinion 
that the refusai of such an instruction in a case of this kind ought 
not to be regarded as a material error. Excavations underneath 
the ground, such as stopes and levels in mines, can be made safe 
by the exercise of proper care in timbering them, and they are made 
safe so that men work therein without much danger. They do not 
fall when the walls thereof are properly supported by timbers or other 
supports. When, therefore, an excavation, which has been com- 
pleted and timbered, collapses without any seismic disturbance or an 
explosion of any sort, men will naturally infer that the collapse was 
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caused by insufficient supports, there being no other assignable 
cause. Under such circumstances, if a jury is instructed that the 
collapse of a stope or levai is no évidence of négligence on the part 
of any one, such an instruction might be understood as meaning 
that the collapse is no évidence whatever that the supports or tim- 
Ibering were in any respect defective or insufficient. Instead of giv- 
ing an instruction of that kind, which may mislead, we think it is 
préférable to leave the jury at liberty to find, in view of ail the évi- 
dence, whether the défendant failed to take any reasonable précau- 
tion which it ought to hâve taken to prevent the collapse— in other 
words, whether, in view of ail the testimony, the défendant should 
be esteemed guilty of culpable négligence. Very plain and spécifie 
directions on this subject were given by the learned trial judge in 
the case in hand, and we think that the instructions given were suffi- 
cient. 

It is finally assigned as error that the trial judge instructed the 
jury, in substance, that if the plaintifï called the attention of the 
shift boss to the fact that some of the posts were taking weight, 
and the shift boss promised to remedy the defect, and the plaintiff 
continued to work because of this promise, then he could not be 
said to hâve assumed the risk resulting from the particular defect 
which he had pointed out. It is urged that this instruction ought 
- not to hâve been given, because there was no évidence that the plain- 
tiff did continue to work because the shift boss promised to remedy 
certain defects in the timbering that were called to his attention. 
This contention on the part of the plaintiff in error is not supported 
by the testimony. There was testimony tending to show that the 
shift boss not only promised to erect additional supports when his 
attention was called to the fact that certain posts in one part of the 
stope were taking weight, but that he also assured the plaintiff that 
it was perfectly safe for him to remain where he was. It is a fair 
inference, from the testimony on this point, that thèse assurances 
had weight with the plaintiff, and induced him to continue at work 
until thi= collapse occurred. We think, therefore, that this exception 
to the charge is without merit. 

After an attentive considération of the record, we conclude that 
the case was fully and fairly tried below, and that no error was com- 
mitted which would justify this court in disturbing the judgment. 
It is accordingly affirmed. 

SANBORN, Circuit Judge (dissenting). In my opinion the judg- 
ment in this case ought to be reversed because the only cause of action 
pleaded was that the plaintiff was ignorant of the defects, danger, and 
risk from which he suffered, and the court charged ihe jury that he 
might recover upon proof that he was fully aware of them, and that the 
shift boss had promised to remove them, although he had pleaded no 
such cause of action. The error of the court in the trial below lies 
deeper than the admission of évidence, because complète proof of 
knowledge by the plaintiff of the defects in the timbering of the mine, 
of the risks and dangers therefrom, of a promise of the master to 
remedy them, and of reliance upon that promise by the plaintiff, not 
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only failed to constitute any cause oî action set forth in this case, any 
ground of recovery, or any exception from the gênerai rule that the 
servant assumes the risks he knows that was alleged ; but, on the con- 
trary, it cpnckisively negatived the existence of the only cause of 
action which the plaintiflf pleaded in his complaint, to wit, that he was 
ignorant of the defects and dangers which resulted in his injury. 

The gênerai rule of law is that a servant assumes the ordinary risks 
and dangers of his employment which are known to him or which 
would hâve been known by the use of reasonable care to a person of 
ordinary ability in his situation. The plaintifif was drilling in the roof 
of the stope which coUapsed. Under this gênerai rule the légal pre- 
sumption was that he had assumed the risk oî the accident which befell 
him, and that the master was not liable to him on account of it. To 
this gênerai rule there are two exceptions which are utterly inconsistent 
with each other. They can no more exist and apply to the same case 
at the same time than two solid bodies can occupy the same space at 
the same time. The existence and application of one of them to a 
given case is a démonstration that the other does not and cannot apply 
to it. One of thèse exceptions is that a servant does not assume the 
risks of his employment which he does not know, and which a person 
of ordinary ability would not hâve known by the exercise of reason- 
able care, and for injuries resulting from siich risks which were caused ^ 
by the négligence of his master he may recover. The other exception 
is that for à limited time after the promise an employé does not assume 
the risks and dangers of his service which he knows, which the master 
has promised to immediately remové, and the risk of which he takes 
in reliance upon that promise, provided always that the danger is not 
so imminent that a person of ordinary capacity in the exercise of ordi- 
nary care would not rely upon the promise and continue the work. 
Ignorance of the risks and dangers is a sine qua non of the former, 
and knowledge of them of the latter, exception. Counsel for the 
plaintifï knew thèse things when they drew their complaint and 
tendered their issue to this défendant. They took their choice of 
the two exceptions, and alleged that the plaintifï was ignorant of 
the defects, risks, and dangers from which he suffered, that the de- 
fendant was aware of them, and that its négligence caused the plain- 
tifï's injury. They did not allège that the plaintifï was aware of them, 
that the défendant promised to remove them, or that the plaintifï 
relied upon any such promise. The défendant interposed a déniai 
to the plaintifï's averments. What, then, was the issue for trial? 
It was whether or not the plaintifï had escaped from the gênerai 
rule that he assumed the risks of his employment by virtue of the 
fact, which he alleged, that the risks and dangers were extraordi- 
nary and that he was ignorant of them. Now, concède that évidence 
crept into the case without objection to the eflfect that the plaintifï 
knew of ail the defects and risks of the employment, and that the shift 
boss had promised to remove them before the accident. Such évi- 
dence established no cause of action in this case, because the piaintiff 
had pleaded no such cause of action. A recovery must be had se- 
cundum allegata et probata, and proofs without allégations are as 
futile as allégations without proofs. The only efïect of évidence of 
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this character was to demonstrate the fact that the cause of action 
which the plaintilï had pleaded did not exist, that he was not, as he 
had alleged, ignorant of tlie defects, risks, and dangers from which 
he suffered, but that he was fully aware of, and consequently assumed, 
them. Nevertheless, the court, over the objection and exception of 
the défendant, charged the jury that if the plaintifï knew the defects, 
risks, and dangers, if the shift boss had promised to remove them and 
if he relied upon that promise, he could recover in this action. This 
charge is, in my opinion, radically erroneous, because no such cause 
of action as that founded upon this supposition was pleaded in this 
case, and no such issue was tendered to the défendant for trial, because 
the maintenance of this theory by évidence demonstrated the fact that 
the cause of action which the plaintifï pleaded did not exist, and en- 
titled the défendant to a verdict, and because there is no évidence in 
this record that the plaintifï ever relied on, or was in any way influenced 
by, the promise of the shift boss ; but the testiraony of the plaintifï is 
that he knew that the timbers were taking weight, that he knew ail 
that any one knew, and that he did not thinîc that the place was danger- 
ous. Malm v. Thelin, 47 Neb. 686, 691, 66 N. W. 650; Becker v. 
Baumgartner, 5 Ind. App. 576, 32 N. E. 786; Bogenschutz v. Smith, 
84 Ky.330, I S. W. 578; International & G. N. R. R. Co. v. Doyle, 49 
Tex. 190; Louisville, N. A. & C. R. Co. v. Sandford, 117 Ind. 265, 
19 N. E. 770; Hayden v. Smithville Mfg. Co., 29 Conn. 548 ; Stephen- 
son v. Duncan, 73 Wis. 404, 41 N. W. 337, 9 Am. St. Rep. 806 ; Coal 
& Car Co. V. Norman, 49 Ohio St. 598, 32 N. E. 857 ; Peerless Stone 
Co. v. Wray, 143 Ind. 575, 42 N. E. 927; Efiperson v. Postal Tele- 
graph Co., 155 Mo. 346, 50 S. W. 795, 55 S. W. 1050; Buzzell v. 
Laconia Mfg. Co., 48 Me. 113, "jy Am. Dec. 212. In Malm v. Thelin, 
47 Neb. 686, 66 N. W. 650, the Suprême Court of Nebraska said at 
page 691, 47 Neb., page 651, 66 N. W. : 

"The presumption is that a servant employing machinery obviously de- 
f ectlve bas assumed the risk occasioned by the use of such machinery, and in 
order to recover he must rebut that presumption, and in order to rebut it he 
must not only prove, but he must plead, the facts which create an exception 
to the rule — as, for instance, that on complaint to the master a promise was 
made to remove the defect and the machinery was used relying upon that 
promise. In Missouri P. E. Co. v. Baxter, 42 Neb. 793, 60 N. W. 1044, a judg- 
ment was reversed because the pétition did not plead such exceptions; and 
in Dehning v. Détroit Bridge & Iron Works, 46 Neb. 556, 65 N. W. 186, an 
amendment had been required in a similar case before the plaintiffi was per- 
mitted to introduce évidence of such exceptions." 

In Becker v. Baumgartner, 5 Ind. App. 576, 32 N. E. 786, the com- 
plaint was predicated upon ignorance of the danger on the part of the 
plaintifï, and the proof was of knowledge, a promise, and reliance 
thereon. The court said: 

"A recovery can only be upheld secundum allegata et probata. The com- 
plaint is predicated, though imperfectly, upon the theory that appellee was 
ignorant of the danger, and this will not be supported by proof that he did 
know ail about it, but remained In the service upon appellant's promise to 
provide a remedy. Such facts would constitute a spécial contract, creatlng 
an exception to the gênerai rule, and can only be proved when specially 
pleaded." 
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This Judgment should be reversed because it rests upon a cause of 
action that was never pleaded, and upon the détermination of an issue 
that was never tendered to the défendant. Even after verdict a judg- 
ment upon a cause of action which was not pleaded in the complaint 
should be reversed. But in the case at bar ample objections and ex- 
ceptions were taken when the court gave its charge to the jury. 

2. Again, it was error for the court to refuse to charge, as it did, 
that the mère happening of the accident raised no presumption that 
the défendant was guilty of négligence which caused the injury to the 
plaintiflf. The rule is well settled that the breakage or fall of ma- 
chinery, platforms, buildifigs, stopes, caves, and structures of every 
kind in the use of employés raises no presumption that the injury 
resulting to the latter was caused by the négligence of their employers ; 
but the burden of proof is upon the servants to show, by évidence out- 
side the break or fall, not only that it was caused by a fault or defect 
of construction, but also that the employer knew of the fault or defect, 
or that a person of reasonable care, skill, and prudence would hâve 
known of it, and would hâve anticipated the fatal resuit which follovved. 
The rule res ipsa loquitur has no application to such a case, and that 
fact ought to hâve been stated to the jury. Peirce v. Kile, 8o Fed. 865, 
26 C. C. A. 201 ; Railroad Co. v. Stewart, 13 Lea, 432, 438; Dobbins v. 
Brown, 119 N. Y. 188, 194, 23 N. E. 537; Breen v. Cooperage Co., 
50 Mo. App. 202, 213, 214; Blanchette v. Mfg. Co., 143 Mass. 21, 
22, 8 N. E. 430; Jones v. Yeager, 2 Dill. 64, Fed. Cas. No. 7,510; 
Mining Co. v. Kitts, 42 Mich. 34, 37, 39, 41, 3 N. W. 240; Early v. 
Railway Co., 66 Mich. 349, 352, 33 N. W. 813; Sorenson v. Pulp Co., 
56 Wis. 338, 341, 344, 14 N. W. 446; Huff v. Austin, 46 Ohio St. 386, 
387, 390, 21 N. E. 864, 15 Am. St. Rep. 613; Epperson v. Cable Co. 
(Mo.) 50 S. W. 795, 807; Searles v. Railway Co., loi N. Y. 661, 662, 
5 N. E. 66; Smith v. Bank, 99 Mass. 605, 612, 97 Am. Dec. 59. 

For thèse reasons it seems to me that the judgment below ought to 
be reversed, and a new trial granted. 



DENVER & R. G. R. CO. et al. v. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. July 7, 1903.) 

No. 1,874. 

PbEIjIMINART InJUNCTION — PURPOSE. 

The purpose of a prellminary Injunctlon is to protect and préserve the 
rights of ail the Iltigants wlth the least Injury to each until the contro- 
versies between them can be trled and flnally decided. 

Same— When Granted— Status Quo. 

- A prellminary Injunctlon to malntaln the status quo œay properly 
Issue 'whenever the questions of law or fact to be ultimately determlned 
In a suit are grave and dlflBcult, and Injury to the moving party will be 
Immédiate, certain, and great If It Is denled, whlle the loss or incon- 
venlence to the opposing party wlU be comparatlvely small If it is granted 

Same— When Modified. 

A prellminary Injunctlon may be modifled when by such a modification 
the Injury or ineonvenlence of one or more of the Iltigants may be de- 



If 2, See Injunctlon, vol. 27, Cent. Dlg. §§ 86, 305, 806. 



DENVER & K. G. E. CO. V. UNITED STATES. 157 

creased wlthout thereby increasing the danger of loss or injury to their 
opponent. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

The opinion of the Circuit Court, delivered orally by Hallett, Dis- 
trict Judge, was as follows : 

In the pending suit of the government against the Denver & Rio Grande 
Kailroad Company et al., I hâve reached the conclusion that the injuuctioii 
ought to be allowed. I do not doubt that the respondent has in some measure 
and degree exceeded the authority conferred upon it by the acts of Congress 
under which it has acted. I shall not at this time undertake to set down the 
particulars upon which that judgment rests, leaving those matters for con- 
sidération at the final hearing of the cause. I do not doubt, also, that there 
may be a remedy in equity for such matters as are charged in the bill of 
complaint. The doctrine as to the remedy in equity for cutting timber trees, 
despoiling lands of their timber, which prevailed in the early days of New 
York and New Jersey and other Eastern states, has, in my Judgment, no ap- 
plication to an arid country, such as this is. I think, furthermore, that it has 
no application whatever to government lands, and to a proceeding on the 
part of the government to préserve any part of its lands for the use of citizen» 
in the way in which they are ordinarily granted. I need not go upon that 
subject any further. 

But there is another ground of jurisdietion which seems to me to be en- 
tirely satisfactory, If there were no other. Thèse déprédations upon the gov- 
ernment land are ordinarily committed by what are known as "sav/mill 
men," and they are of a fugacious and predaceous disposition, which renders 
the action of trespass at law entirely useless in any effort to collect the value 
of the timber. This considération controls very largely as to what shall be 
done wlth the timber which is now upon the ground, which has beeu put 
into logs or into lumber, and is held by several of the défendants who are 
sawmill companies or corporations. I think that it is not reasonable or 
prudent to deliver this lumber, in the amount and value as stated, over to 
thèse parties, to be disposed of as they shall think fit. At the same time, 
I am not quite able to assent to the proposition made by counsel for the 
government, that the lumber may well enough stand until the détermination 
of the suit. Thèse suits must last a long time. They must go through this 
court and through courts of review, and this takes considérable time. There 
is great danger of fire and other destruction meanwhlle. So that I thinlî 
some steps ought to be taken towards disposing of this property. Counsel 
has disclaimed the idea of a receiver, and wisely so, I think, because I do 
not believe that the case stands for a receiver — at least not as yet. I think 
that we may wisely enough take steps towards gettiug an inventory of the 
property where it is now, and when that shall be completed we may give 
thèse companies who hâve possession of it an opportunlty to dispose of it in 
some way, and under some rules to be prescribed at that time, If they 
shall désire to do so. This Inventory may be taken by an officer of the court, 
by and wlth the aid and assistance of thèse parties, or otherwise, as they 
may prêter. If they do not care to participate in the inventory, we ean go 
on without their assistance; but if they wish to make such an application 
to the court hereafter, as they wlU be allowed to make, to take steps towards 
selling the property or disposing of it otherwise under the act of Congress. 
perhaps we may be inclined to allow the Rio Grande Company to take such 
parts of it as hâve been manufactured for its use. But however that may be, 
those matters stand over for considération. At présent I am inclined onJy 
to appoint an ofBcer to proceed with this inventory, and to report to the 
court hereafter when he shall be able to complète it. For that purpose Mr. 
Marshall Johnson will be appointed, who, I am advised, is proflcient lu 
figures, and knows how to do such work. Otherwise the injunction may 
stand untll the further order of the court In the terms in which it has been 
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heretofore allowed. The government cannot In any case glve bond, and can- 
not be requlred to do so hère. 

Joël F. Vaile and E. F. Richardson (Edward O. Wolcott and 
Charles W. Waterman, on the brief), for appellants. 
Marsden C. Burch and John H. Knaebel, for appellee. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

SANBORN, Circuit Judge. This is an appeal from an order grant- 
ing a preliminary injunction restraining the Denver & Rio Grande 
Railroad Company and the other défendants, who are its agents, from 
cutting and reraoving timber from certain lands of the United States 
under the act of June 8, 1872 (17 Stat. 339, c. 354), which granted to 
the predecessor of this railroad company the right to take from the 
public lands adjacent to its right of way stone, timber, earth, water, 
and other material required for the construction and repair of its Une 
of railway and telegraph Une, and under the act of March 3, 1875, 18 
Stat. 482, c. 152, § I [U. S. Comp. St. 1901, p. 1568], which granted 
a similar right to this and other railway companies to take timber re- 
quired for the construction of their railroads. 

The Denver & Rio Grande Railway Company, the predecessor of 
this défendant, by its: articles of incorporation secured the fran- 
chise to construct and operate eight Unes of railway, which were 
numbered and specifîed in the articles. The first and sixth of thèse 
Unes were the Denver & Rio Grande Railway and the San Juan 
Railway. The San Juan Railway connects with the Denver & Rio 
Grande Railway, and thèse and other railways named in the articles 
now form the railway System of the appellant the Denver & Rio 
Grande Railroad Company. The agents of this company who are 
named with it as défendants are logging railroad companies, which 
constructed and are operating railroads extending from the San Juan 
Railway to places distant from 10 to 30 miles from it, sawmill com- 
panies, and ofificers of thèse varions corporations, who were ail to- 
gether engaged in cutting timber from the land of the government 
distant from 10 to 20 miles from. the San Juan Railway, under orders 
of the railroad company^ and in manufacturing this timber into the ties 
and bridge timbers required by the railroad company for the construc- 
tion and repair of its railroads. In the manufacture of the logs thus 
taken from the government land into ties and timber, the mill com- 
panies were appropriating to their own use, manufacturing into 
shingles, laths, boards, and other lumber, the side cuts taken from the 
logs in making the ties and bridge timbers, and those logs which after 
they arrived at the mills proved, on account of rot or other defects, 
inapplicable to the uses of the railroad company. The railroad com- 
pany was using the ties and timber it obtained in this way uporl parts 
of its System other than the San Juan Railway, and the government 
insisted that it had no right to take timber from lands adjacent to one 
of the Unes specifîed in the original charter to construct or repair any 
other of those Unes. 

The railroad company had the admitted right to take timber from 
lands adjacent to its railroad to repair that portion of it which was 
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constructed on or before June 8, 1882 (19 Stat. 405, c. 126). But tlie 
portion of its railway thus constructed was a narrow-gauge railroad, 
and the Company was taking the ties and timber from lands which it 
claimed were adjacent to make this narrow-gauge railroad a broad- 
gauge railway. The United States insisted that this was the taking 
of timber to construct a new railroad, and not to repair an old one. 

The application for the injunction was heard upon the bill, answer, 
and opposing affidavits, and it presented thèse questions : 

(i) Were the lands from which the défendants were taking the 
timber adjacent to the right of way of the Denver & Rio Grande Rail- 
road Company? 

(2) Had the railroad company the right to take timber from gov- 
ernment lands adjacent to its right of way to make the narrow- 
gauge railroad which was built prier to June 8, 1882, over into a 
broad-gauge railroad, or to repair a broad-gauge railroad after such 
a change had been made ? 

(3) Had the railroad company the right to take timber from lands 
adjacent to one of the Unes of railway numbered and specified in 
the original grant of its franchise to its predecessor, and use this 
timber to repair another of those fines ? 

(4) Had the railroad company or its agents the right to the sur- 
plus lumber arising from logs found inapplicable, on account of rot 
or other latent defects, to the uses of the railroad company, after 
they arrived at the mills, and from the side cuts of the logs that were 
used for railroad purposes? 

(5) Conceding that the railroad company had the right to take 
timber from lands adjacent to its right of way for the purposes for 
which it was obtaining the timber in controversy, that the lands from 
which it was removing this timber were adjacent, and that the railroad 
company was entitled to the surplus lumber after extracting from the 
logs the timber it needed, was it abusing this right, wasting the tim- 
ber, and recklessly or designedly creating an unnecessary excess for 
its own benefit or that of its agents, to the manifest injury of the gov- 
ernment ? 

The first four of thèse questions are grave and difficult. They 
must in any event be considered and decided at the final hearing of 
the case, after the ex parte affidavits now before us hâve performed 
their function, and the truth has been extracted by the more satisfac- 
tory process of the examination and cross-examination of the wit- 
nesses for the respective parties. In this state of the case, it is neither 
requisite nor fitting that thèse questions should be determined upon 
this hearing, and no opinion upon them is either formed or expressed. 
The limit of the endeavor of this court upon this appeal will be to 
so protect the rights of ail the parties to this suit that, whatever 
may be the ultimate décision of thèse issues, the injury to each may bi 
reduced to the minimum. The record before us présents indisputable 
évidence that this was the controlling purpose of the court below. 
It granted an injunction against the abuse of the right of the rail- 
road company, but it did not prohibit the exercise of that right. It 
prohibited the company from taking timber from lands more than 
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three miles distant laterally from its railroad, but ît permîtted ît to take 
trees within that limit. 

The granting or withholding of a preliminary injunction always 
rests in the sound judicial discrétion of the court. The question pre- 
sented on an appeal from an order granting such an injunction al- 
ways is whether or not, under the established légal principles which 
should hâve guided the court below, it erred in the exercise of its 
discrétion. While counsel for the railroad company insist that the 
surplus lumber afising ffom the détective logs and from side cuts 
was the property of the company, they concède that it was the duty 
of that corporation to use econqmically and advantageously the tim- 
ber which it toolc, so that the excess would be as small as possible, 
and the loss to the gôvernment as slight as it could be made. While 
they insist that the timber was not taken from lands more than 12 
miles distant from the right of way of the Denver and Rio Grande 
Railroad Company, and that thèse lands were adjacent to that right 
of way, they concède tljat no definite limit to lands adjacent to a 
railroad under thèse acte of Congress has ever been fixed, and that 
the most rational and génerally accepted définition of "adjacent lands" 
under thèse acts is that originally given by the learned judge who 
granted this injunction— that they are lands upon which the timber 
is within reasonable hauling distance of the railroad by wagon. U. 
S. V. Denver & R. G. Ry. Co. (D. C.) 31 Fed. 886, 889; Bacheldor v. 
U. S., 83 Fed. 986, 987, 28 C. C. A. 246, 247; U. S. v. St. Anthony R. 
Co., 114 Fed. 722, 725, 52 C. C. A. 354, 357. 

A careful examination of the pleadings and affidavits in this record 
has failed to convince us thàt the Circuit Court erred in granting an 
injunction in this case, or that the appellants were not abusing the 
privilège granted to the railroad company by the acts of Congress. 
A review ôf the affidavits filed upon the hearing below would finally 
détermine nothing, and would serve no useful purpose in this or any 
future litigation. It is enough to say that the évidence which the 
pleadings and affidavits présent falls short of overcoming the légal 
presumption that the finding and conclusion of the court below 
were right. It discloses no such mistake of fact or error of iaw as 
would warrant a reversai of the action of that court. But on the 
other hand it is strongly persuasive that the appellants were either 
recklessly or designedly abusing the privilège of the railroad com- 
pany, and making an unnecessary and valuable surplus of lumber for 
their own use, to the serions injury of the gôvernment. A striking 
illustration of the course which they pursued is disclosed by one of 
the spécifications for ties which the railroad company directed its 
agents to manufacture and to furnish for its use. This spécification 
required that they "must be full 7" thick and 8 in. face and 8 ft. long. 
They will not vary more than one inch from specified length. They 
must be eut from perfectly sound timber and sawed free from warts. 
At least 80 per cent. ' of the ties shall be of ail heart yellow pine 
and show no sap on either end. The: balance of the ties shall not 
show to exceed one-fifth the area of sap at either end." The taking 
of trees of the United States to make ties of this character, so that 
ail the remainder of the trees taken should become merchantable 
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lumber of the railroad company or of its agents, goes far to show 
a settled purpose to create an unnecessarily large excess of merchant- 
able lumber, which was not to be used by the railroad company for 
the purposes specified in the acts of Congress, and to négative the 
daim of the appellants that they were either carefully or economic- 
ally exercising the privilège of the company. The case falls well 
within the established rule that a preliminary injunction maintaining 
the status quo may properly issue whenever the questions of law or 
of fact to be ultimately determined are grave and difïicult, and injury 
lo the moving party will be immédiate, certain, and great if it is de- 
nied, while the loss or inconvenience to the opposing party will be 
comparatively small if it is granted. City of Newton v. Levis, 79 
Fed. 715, 718, 25 C. C. A. 161, 163; Great Western Ry. Co. v. Bir- 
mingham & O. J. Ry. Co., 2 Phil. Ch. 597, 602 ; Glascott v. Lang, 3 
Mylne & C. 451, 455; Shrewsbury & C. Ry. Co. v. Shrewsbury & 
B. Ry. Co., I Sim. (N. S.) 410, 426; Georgia v. Brailsford, 2 Dali. 
402, I L. Ed. 433, 438 ; Blount v. Société Anonyme du Filtre, j C. C. 
A. 455, 53 Fed. 98 ; Hadden v. Dooley, 20 C. C. A. 494, 74 Fed. 429 ; 
Jensen v. Norton, 12 C. C. A. 608, 64 Fed. 662. The order granting 
the injunction may not be reversed. 

Counsel for the appellants insist, however, that this injunction 
may safely be modified in some respects, so as to relieve their clients 
of much inconvenience and loss, and at the same time so as to ade- 
quately protect the property and the rights of the United States. If 
this contention is well founded, the modification should be made. 
The office of a preliminary injunction is not to punish for violations 
of the law, but merely to protect and préserve the rights of the par- 
ties until the controversies between them can be finally heard and 
determined. 

The railroad company is solvent — liable and able to pay for any tim- 
ber which the court shall ultimately find that it bas wrongfully taken. 
The order granting the injunction requires it to report once in two 
months the timber it takes, and the placée whence it obtains it and 
in which it places ît. This order prohibits the railroad company 
from cutting or removing any timber from the lands of the govern- 
ment more than three miles distant laterally from the line of the 
railroad of the Denver & Rio Grande Railroad Company in 13 coun- 
ties in the state of Colorado. It is probable that there are some 
places in this vast area where reasonable hauling distance of timber 
by wagon is more than three miles, and that no serious injury will 
resuit to the government if the limit within which the railroad com- 
pany may take the timber is extended to six miles. 

The railroad company is forbidden by this order to make use of any 
sawmill or sawmilling process in the manufacture of the timber 
it is permitted to take. This prohibition should be removed. The 
injury to the government, if any, arises from the taking of the tim- 
ber, not from the process by which it is subsequently prepared for 
use. The United States could dérive no benefit from compelling the 
railroad company to adopt more tedious and expensive methods of 
manufacturing, while such a course would entail an unnecessary 
burden upon that corporation. 
124 F.— 11 
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The ordet provides that, in case^ the court shall ultimately décide 
that any of the trees which the railroad company takes under it are 
obtained without the sanction of the acts of Congress, the conipany, 
shall be charged with the manufactured value bf the ties, or of the 
wooden materials made therefrom. The railroad company musti lulti- 
mately be charged with the value of the property it wrongfuUy takes, 
but whether that value shall be the stumpage value or the manu- 
factured value should be left for détermination at the final hear- 
ing, after the évidence and the arguments hâve been presented to the 
court. 

The order forbids the railroad company to eut, use, or apply any 
timber upon or from any of the lands for the purpose of repairing 
or reconstructing with standard-gauge ties any line of its railroad 
originally constructed upon the narrow-gauge plan. This inhibition 
may be safely removed. The question whether or not the railroad 
company has the right to take timber for such ties is a serious one^ 
which must not be determined without gi'ave considération, nor 
before ail the évidence and the arguments of counsel upon the final 
hearing are before the court. Meanwhile no serious injury will be 
inflicted upon the government if the railroad company is permitted 
to take and to report the timber and ties which it needs for this pur- 
pose, subject to the other restrictions which are contained in the 
order. 

The order seems to forbid the railroad company from taking timber 
from lands adjacent to any one of the eight lines of raiiway numbered 
and specified in the original articles of incorporation for use in re- 
pairing any other of those eight lines. The question suggested by 
this statement is at least a debatable one, and this embargo may well 
be removed until the final hearing of the case. The act of Congress 
takes no note of the eight lines of raiiway, but grants the right 
to take the timber from lands adjacent to the right of way of the 
Denver & Rio Grande Raiiway Company, as though it had but one 
right of way and but one line, and it has been held that timber may 
be taken anywhere along the line of this railroad to construct any part 
of it. Denver & Rio Grande R. Co. v. U, S. (G. C.) 34 Fed. 838, 842 ; 
U. S. V. Denver, etc., Raiiway, 150 U. S. i, 12, 14 Sup. Ct. 11, 37 
L. Ed. 975. 

The order and injunction appear to prohibit the railroad company 
and its agents from transporting the timber from the places of tak- 
ing to the railroad by rail. The United States can dérive no benefît 
from compelling the railroad company to transport logs or lumber 
by the use of teams, and the use of railroads for this purpose can- 
not infiict any injury upon the government. This embargo may 
therefore be raised. 

It is accordingly ordered that the injunction and the order grant- 
ing the injunction herein made by the Circuit Court on December 
18, 1902, be, and the same are, so modified that the Denver & Rio 
Grande Railroad Company, until the further order of the Circuit 
Court, may within a distance of six miles laterally from any oî its 
lines of railroad fell trees sufHcient to furnish such ties or other 
wooden materials as may be lawfully appropriated and applied in 
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the repair of its lines of railroad, and out of such trees may cause 
such ties and other wooden materials to be properly manufactured or 
prepared either with or without the use of sawmills and sawmill 
processes; that within the same latéral distance of any Une of its 
railroad not yet constructed it may, until the further order of the 
Circuit Court, fell trees upon the public lands sufficient in quantity 
to furnish such ties, or other wooden materials as may be lawfully ap- 
propriated and applied to the construction of such line, and may 
manufacture them by sawmill or other processes for the purpose of 
such construction ; that it may transport such timber from the place 
of its taking by rail or otherwise; that for ail timber, ties, and other 
wooden materials secured under this order to which it is not law- 
fully entitled the railroad company shall pay the value which shall be 
determined at the final hearing; that the railroad company may 
take timber under the terms of the original order, as hereby modified, 
to repair or reconstruct with standard-gauge ties any line of its rail- 
road originally constructed upon the narrow-gauge plan prior to 
June 8, 1882; that ail the restrictions and terms of the original in- 
junction and order not expressly removed hereby remain in force ; 
that the reports of the railroad company of the timber taken and the 
manufactured product shall include and separately state the surplus 
lumber not used for railroad purposes, the character, value, and dispo- 
sition of the product manufactured therefrom ; that the commissioner, 
Johnson, shall inspect the cutting, removal, and use of the timber 
taken under the order and injunction, as modified hereby, to the 
end that a careful compliance therewith may be secured, and shall re- 
port to the court from time to time; and that the railroad company 
shall seasonably notify the commissioner when and where it in- 
tends to eut and take timber in any considérable amount, so as to 
enable him to inspect it and report to the court before it is felled, if 
he should be so advised ; and the injunction and order as thus modir 
fied are hereby affirmed, without costs. 



POLLOCK V. JONES, 

(Circuit Court of Appeals, Fourtli Circuit. July 17, 1903.) 

No. 480. 

1. Partnehship— Power of Partner to Bind Fihm— Sealed Instruments. 

Under the law of South Carolina, a partner cannot bind his firm by a 
sealed obligation or conveyance -without the authority or ratification of 
his copartner. 

2. BaNEKTJPTCT— PREFERENCE— MORTQAGE. 

A mère promise by a debtor at the time the debt was contracted to 
give a mortgage to secure it, without specifying the nature of the mort- 
gage or the property on which it was to be given, does not create a 
mortgage, and the giving of one on a subséquent renewal of the debt, 
at a time when the debtor is insolvent, and within four months prior to 
his bankruptcy, constitutes a transfer of property to secure an antécédent 
debt, and créâtes a préférence. 

If 2. Bee Bankruptcy, vol. 6, Cent. Dig. | 263. 
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8. Same— Validitt of Mortqagb— Intention to Hinder or Dblat Otheb 
Cbbditoks. 

A chattel mortgage glven by p. partner whlle the flrm was insolvent, 
and wlthin four months prier to its bankruptcy, to secure a single créd- 
iter, and covering ail of the property of the flrm, the faet not being dis- 
closed at the tlme or afterward to his partner, must be held to hâve 
been glven on bis part with the intent to hinder, delay, or defraud his 
other creditors, and is vold, under Bankr. Act July 1, 1898, § 67e, 30 Stat. 
564, 565, c. 541 [U. S. Comp. St. lÔOl, p. 3449]. 

4. AssiGNMBNT POR Benbpit op Creditobs— Mortgaqe Covebikg All DEmoR's 
Pbopkrtt— Validitv. 

TInder the law of South Carolina, such a mortgage also amouuts to a 
gênerai assignment, and is vold under Civ. Code, § 2647, because prefer- 
ential. 

Appeal from the District Court of the United States for the District 
of South Carolina, in Bankruptcy. 

This case cornes up on appeal from the District Court of the United States 
for the district of South CaroUna, sitting in bankruptcy. J. D. Jones and 
J. W. buff were copartners in a gênerai business of merchandising at Blacks- 
burg, S. C, under the firm name of Jones & Duff. Jones, the senior partner, 
lived at GafCney's, some distance from Blacksburg, and the active manage- 
ment of the business was in the hands of DufC, a résident of Blacksburg. 
Jones visited Blacksburg from time to time, and examined into the affairs of 
the firm, as shown to Mm by his partner. One of thèse visits was shortly 
before the 15th July, 1902. At this time the accounts of the firm, as ex- 
hibited and explained by Duff, showed an apparent surplus of from $3,000 
to $3,500. DufC died suddenly on the 14th July, 1902. TJpon his death it 
was at once discovered that the flrm was utterly insolvent. Many claims 
unknown to and never disclosed to Jones appeared in existence, among them 
the elaim of A. H. Pollock, the subject-matter of this appeal. Jones, the sur- 
viving pairtner, thereupon, on the 2lBt July, 1902, filed his pétition in vol- 
untary bankruptcy, making up the schedules as best he could. He was duly 
adjudicated a bankrupt on that day. The case was referred to G. W. Speer 
as référée, and J. E. Healen was subsequently made trustée. He possessed 
himself of all the stock in trade and assets of the firm, and under an order 
of the court bas disposed of the stock, obtaining $3,588. Other assets brought 
about $200. The open accounts are of the face value of $2,000 or $3,000. 
At the time of the hearing of this case below the debts proved against the 
estate were over $12,000 in the aggregate. Mr. Jones says in his testimony 
that his examination of the books of the flrm showed that the great volume 
of this indebtedness was created between Ist February and Ist May, 1902. 
The record does not show that the books were produced in évidence. On the 
day of the death of Duff, A. H. Pollock placed upon record a chattel mortgage, 
dated 28th May, 1902, covering the entire stock, dry goods, groceries, notions, 
bats, shoes, furniture, flxtures, safe, and everything connected with the busi- 
ness of Jones & Duff; all the stock of goods then in the storehouse belonging 
t© E. R. Brown, In Blacksburg, S. C, and all goods, both dry goods and gro- 
ceries, that may hâve to be added to said stock and in said storehouse; one 
bay horse and one one-horse wagon; also all crop, buggiea, wagons, and 
household goods; two shares stock in the Blacksburg Spinning & Knittlng 
Mill; 100 cords wood, more or less, situated on lands of Mariah Young, in 
said county and state; also all open accounts at that date on the books of 
Jones & Duff; ail notes, liens, and mortgages payable to Jones & Duff, a 
list of which was intendeid to be attached to the mortgage, which list is made 
part of the mortgage, the same appearing In ledger No. 5 of the said flrm — 
the mortgagor, Duff, agreeing to pay Pollock all expenses that he may incur 
in the collection of the note and mortgage. Default in payment of any notes 
secured by the mortgage renders the whole sum due, with full power of sale 
in the mortgagee in case of default. This mortgage was given to secure a 
note in the aggregate sum of $2,000, dated 28th May, 1902, in Installments 
payable June 25, 1902, $500; July 25, 1902, $500; September 25, 1902, $500; 
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October 25, 1902, $500 — whlch note to bear interest at 8 per cent, per annum 
after maturity, and 10 per cent, attorney's fee In addition thereto if collected 
by suit. The mortgage was signed In tbe firm name, wlth the seal attached, 
and tbe note secured by the mortgage Is also a sealed note, the seal foUow- 
ing the name of the flrm. AU the description of the property mortgaged was 
elther written or typewrltten, except the words: "Also ail my crop, buggles, 
wagons, and household goods," etc. A statute of South Carolina passed in 
1901 (Civ. Code S. C. § 3002) requires property mortgaged in a chattel mort- 
gage to be described in writing or typewritlng, but not prlntlng ou the face 
of the mortgage; otherwlse the mortgage shall be invalid. On the 29th July, 
1902, A. H. PoUock proved before the référée a debt of $2,000, and 10 per 
cent, attorney's fées, considération of which is stated to be cash loaned. 
There is no set-offl or counterclaim to the same, the proof of debt stating that 
the only securities held for it was this mortgage, and declarlng that the lien 
of the mortgage is nelther walved nor released by proving the same, but the 
ïame Is asserted. The history of this mortgage as detailed by Mr. PoUock 
is that he sold to the flrm of Jones & Duff about the Ist February, 1902, 
cotton for the price of $1,040; that he took no security, as he trusted the 
flrm. On the 29th April thereafter Duff told hlm that he had the money 
to pay hlm, but that he wanted more money, and then propospd that PoUock 
would add $960 to the debt, maklng in ail $2,000, and at the same time 
promised to glve him the mortgage. The character of the mortgage was not 
speclfied. PoUock consented, and deposited $960 to the crédit of Jones & 
Duff in bank, and took four notes, bearing date 29th AprU, 1902, for the 
amounts and for the periods subsequently specifled in the note of the 28th 
May. No mortgage was exeeuted at the tlme, PoUock considering the flrm 
perfectiy good, but on the 28th of May, 1902, the mortgage was exeeuted and 
dellvered to PoUock, who dld not put it upon record untll the death of Duff. 
The statute law of South Carolina requires a mortgage to be recorded wlthin 
40 days from the date of exécution, in which case it constitutes lien from the 
day of exécution. If recorded after 40 days, it créâtes a lien only after the 
date of reeording. As bas been seen, the notes and mortgage were signed 
and sealed by Duff in the name of the firm; Jones, the other partner, never 
havlng authorized a transaction of this character, knowing nothing of the 
transaction, and never havlng been Informed of the transaction either by 
DufC or PoUock, untll the mortgage was recorded upon the death of Duff. 
The court below finds that there is no ground to believe PoUock knew that 
the firm was insolvent at the tlme the mortgage was exeeuted, but the judge 
also finds that at that date, and at the date of the loan, on April 19th, the 
firm was Insolvent. PoUock having presented his claim, it was resisted by 
the gênerai creditors and the trustée acting in their behalf. The case was 
referred to the référée, who found that Duff had no authority to sign and 
seal the notes or to seal the mortgage. He also found that this transaction 
wlth PoUock was unlawful préférence under the bankrupt act, and a clalm 
for a lien Invalid. When the case came before the court below the conclusion 
of the référée as to the invalidlty of the claim was sustalned. An appeal was 
allowed, and the case is hère on asslgnment of error. 

Hill Montague and N. W. Hardin, for appellant. 
W. S. Hall, for appellee. 

Before SIMONTON, Circuit Judge, and MORRIS and KELLER, 
District Judges. 

SIMONTON, Circuit Judge (after stating the facts as above). 
There can be no doubt that under the law of South Carolina a sealed 
note given by one member of a fîrni créâtes no obligation against the 
firm, unless the partner so signing and sealing has authority from his 
copartner at the time to do the act, or unless when the act is brought 
to the knowledge of the other partner he acknowledges it or ratifies 
and confirms it. The évidence in this case shows that Jones never 
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knew of the exécution of the note or of mortgage until after the death 
of Duff, and that he never acknowledged, assented to, or ratified it, al- 
though both Duff and Pollock had fréquent opportunity of informing 
him of the transaction. This act of Duff, being unauthorized, did not 
bind the firm. Sibley v. Young & Napier, 26 S. C. 415, 2 S. E. 314; 
Hull V. Young, 30 S. C. 121, 8 S. E. 695, 3 L. R. A. 521. In the case 
first quoted the Suprême Court of South Carojina says : "Hère the in- 
strument sued upon is a single bill, which the îaw requires shall be exe- 
cuted under seal, and hence the proposition contended for by the ap- 
pellants cannot be sustained." That was that the seal being unnec- 
essary it did not affect the transaction. "It is very true that the plain- 
tiffs might hâve taken a protnissory note to secure the payment of 
the amount due them by défendants, which Napier would hâve had 
authority to give in the name of the firm, but they chose to take a 
différent security, one of such a character as Napier had no authority 
to give, and when they come to enforce such security they cannot 
avail themselves of the protection which the Iaw would hâve afforded 
them if they had seen fit to take a différent security*. Indeed, if the 
proposition contended for by appellants should be admitted, we do not 
see how the question whether a partner could be made liable on a 
sealed note, the exécution of which he had not authorized or ratified, 
could ever arise, for it might always be said m such a case that the 
debt secured by the sealed note might hâve been evidenced by a 
promissory note, and therefore ail the partners should be held liable. 
The question turns upon what has been donc, and not upon what 
might hâve been donc. The plaintiffs elected to secure their claim 
by an instrument of such a character as required a seal, and, under the 
well-settled Iaw, when they bring their action on such a paper they 
cannot recover except upon the proof that it was executed by proper 
authority or has been subsequently ratified." In South Carolina a 
sealed note is synonymous with a single bill. In the same case it had 
been argued that placing the seal on the note was surplusage, and 
might be disregarded. This the court emphatically denied. 

This considération alone would sustain the conclusion reached be- 
low. But it is a case made under the bankrupt Iaw, and the court be- 
low based its conclusion entirely upon the provisions of that Iaw, and 
this point will now be discussed. 

When the notes for $2,000 were made, subsequently Consolidated 
into one note, they covered a pre-existing indebtedness of $1,040, 
and a cash loan of $960, as of the 29th April, 1902. At that time no 
security was given for the $2,000. Pollock says that a mortgage was 
promised. He is the only witness to this point. Apart from the 
fact that he is detailing occurrences between himself and a party then 
deceased, in a suit between himself and the assignée in bankruptcy 
of the party deceased, and so his évidence was incompétent under the 
statute Iaw of South Carolina in such case made and provided (Code 
Civ. Proc. S. C. § 400), we are of the opinion that the bare promise 
to give security, not expressing in terms the character and subject- 
matter of the security, could not create either an équitable or a légal 
mortgage. So the loan of $2,000 at the date of the mortgage of the 
28th of May was for unsecured antécédent debt, both as to the $1,040 
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and the $g6o. So the validity of the transaction must be determined 
as of that date. The référée has found, and his finding is sustained 
by the court, that at that date Jones and Dufï, the mortgagors, were 
insolvent. There is no obvions error in the application of the law to 
this fact, and no important mistake in the évidence. This conclusion, 
coincided in by the référée and the judge, must be accepted. Fisher 
V. Shropshire, 147 U. S. 146, 13 Sup. Ct. 201, 37 L,. Ed. 109; Furrer 
V. Ferris, 145 U. S. 132, 12 Sup. Ct. 821, 36 L. Ed. 649. 

It is true that it is said that no good reason existed for supposing 
that Mr. Pollock knew of this insolvency. It is to be remarked, how- 
ever, that in getting security Pollock obtained and accepted a mort- 
gage of the entire assets of the firm. It was said at bar that the 
words, "ail my crop, buggies, wagons, and household goods," were 
printed in the mortgage, and that under the act of the Législature 
above quoted no chattel mortgage can convey any valid interest in 
property unless such property mortgaged shall be described in writing 
or typewriting and not printing. This is true. But this property was 
included by the mortgagor, accepted by the mortgagee, with knowl- 
edge of and in spite of the act. It is no unfair inference to draw that 
both of them supposed that the circumstances surrounding them re- 
quired the largest concession in the way of security. Beside this, Mr. 
Pollock must hâve known, and the record seems to show that he did 
know, that Jones & Duiï had other creditors. Yet, by taking this 
mortgage, covering and controlling their entire stock of goods of 
every description in their possession, présent and future, he practically 
made the fîrm at that instant insolvent to the extent, at least, of ap- 
propriating ail the assets of the firm to the payment of one favored 
creditor, and if thèse be required to pay him in full, leaving nothing for 
other creditors. Be this as it may, is this mortgage given by an m- 
solvent to one not knowing the insolvency void under the bankrupt 
law? It goes without saying that it was a préférence, and that it was 
intended as a préférence. Under section 6ca, a person shall be deemed 
to hâve given a préférence if, being insolvent, he has made a transfer 
of any of his property, and if the efïect of such judgment or transfer 
will be to enable any one of his creditors to obtain a greater percentage 
of his debt than any other of such creditors of the same class. "Trans- 
fer includes the sale and every other and difïerent mode of disposing 
of or parting with property, or the possession of property, absolutely 
or conditionally, as a payment, pledge, mortgage, gift, or security." 
Act 1898, c. I, subd. 25 (Act July i, 1898, c. 541, 30 Stat. 544, § i 
[U. S. Comp. St. 1901, p. 3430]). A chattel mortgage transfers prop- 
erty and affords the most efficient mode of obtaining and reducing it 
into possession. Section 67e provides "that ail conveyances, transfers, 
assignments or incumbrances of his property, or any part thereof, made 
or given by a person adjudged a bankrupt under the provisions of this 
act subséquent to the passage of this act and within four months prior 
to the filing of the pétition, with the intent and purpose on his part 
to hinder, delay, or defraud his creditors, or any of them, shall be null 
and void as against the creditors of such debtor " 

In this case, without the knowledge or authority of his partner, care- 
fully concealing the fact from his partner, and never, although having 
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full opportunity afterwards, disclosing it, Duff executed a mortgage of 
ail the property of the firm, and of its future stock, to Pollock for this 
debt. He could devise no better mode of hindering, delaying, and 
defrauding his creditors, nor could he better disclose intent to' prefer 
Pollock to their disadvantage. Counsel for appellant lay great stress 
upon the finding of the court below that there is no good reason to be- 
lieve that Mr. Pollock was aware of the insolvency of the firm when 
he took the mortgage. He argues that Pollock thus cornes within the 
provisions of section 6ob, in which it would appear that the party ob- 
taining a préférence must hâve reasonable cause to beHeve that it was 
thereby intended. For this position he relies upon Pirie v. Chicago, 
etc., Co., 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171. This case 
simply décides that when a créditer, in the course of business, receives 
payments on account from his debtor, not knowing that they were in- 
tended as a préférence, he cannot prove for the remainder of his claim 
without surrendering the payments he has received. If he does not 
prove his claim, he may retain that which he has received innocently. 
Préférences are abhorrent to the bankrupt law, and contrary to its en- 
tire spirit and purposes. Yet if a creditor, in the course of business, 
receives payments in money, not knowing that they, in fact, consti- 
tuted a préférence, he may retain them, provided that he seek nothing 
further from the bankrupt's estate In other words, he retains his 
préférence at the cost of the rest of his claim. If he seeks further 
aid from the bankrupt's estate, he must surrender his préférence. 

It would seem that there is a great différence in the attitude of a 
creditor who has actually received in possession, without knowledge 
of a préférence, money or property of his debtor who is afterwards 
adjudicated a bankrupt, and that of a creditor who has received such 
a préférence which only can be secured to him upon application to 
the court of bankruptcy, and who applies to that court to put him in 
possession. In the first case he may retain what he has received, 
losing ail claim for any balance of his debt ; in the latter case he can 
get no relief without surrendering his préférence. In the Pirie Case 
it was found as a matter of fact that when the payments were made 
Pirie did not hâve reasonable cause to believe that the bankrupt, by 
said payments, intended thereby to give a préférence Nor did the 
bankrupt, by such payments, intend thereby to give a préférence. In 
the case at bar, when Pollock received this chattel mortgage covering 
ail the property of the mortgagee, and when Dufï gave the mortgage 
practically clothing Pollock with a légal title to ail the property of the 
firm, it is impossible to say that the one did not know that he got a 
préférence and that the other was unaware that he gave a préférence. 
The appellant also relies upon the case of McIntyre v. McNair (C. C. 
A.) 113 Fed. 113, as applicable to this case. The facts found in that 
case were that when the mortgage of Sanderlin, who afterwards be- 
came a bankrupt, was executed it was intended in good faith, neither 
Sanderlin nor his mortgagee having any knowledge that he was in- 
solvent. Nor is there anything in the record showing that Sanderlin 
was then insolvent. Section ô/d. Concluding the discussion of this 
branch of the case, the language of the Circuit Court of Appeals by 
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Sanborn, Circuit Judge, in Swarts v. Fourth Nat. Bank, 117 Fed. i, 54 
C. C. A. 389, is not without force : 

"The two dominant purposes of the framers of that act were: (1) The 
protection and discharge of the bankrupt; and (2) the distribution of the 
unexempt property which the banltrupt owned four months before the flling 
of the pétition in bankruptcy against him, share and share alike, among bis 
creditors. Ail the earlier sections of the act are devoted to the security and 
relief of the bankrupt, and when the distribution of his property is reached 
the provisions relating to It are ail drawn from the standpoint of the in- 
solvent, and not from that of his creditors. The rights and privilèges of the 
bankrupt, and the equal distribution of his property, dominate every pro- 
vision, while the rights, verongs, benefits, and injuries of his creditors are 
always incidental and secondary to thèse controlling purposes. Section 60a 
contalns the légal and controlling définition of the préférence specified in 
section 57g and the other parts of the bankrupt act. But this définition of 
a préférence was not written from the station of the créditer, but from that 
of the debtor. It is not the act of the creditor, but the act of the debtor. 
vFhich gives it — which produces It. The controlling thought is not the benefit 
or injury to the creditor, but the equal distribution of the property of the 
bankrupt among the holders of the provable claims against hlm." .' 

There is yet another point of view from which we can test the validity 
of this claim. The bankrupt when insolvent gave to A. H. PoUock 
a mortgage of his entire stock in trade and other property to secure 
this debt of $2,000. In South CaroHna it is declared that assignments 
by an insolvent debtor, giving priority or préférence, are null and void. 
Civ. Code S. C, § 2647. Construing this act, the Suprême Court of 
the State has held that an instrument, although in form of a mortgage, 
if it disposes of the whole of the grantor's estate for the purpose of 
securing a creditor, is in fact an assignment for creditors, to be con- 
strued and controlled as such. Stewart v. Kerrison, 3 S. C. 266. In 
Wilks V. Walker, 22 S. C. 180, 53 Am. Rep. 706, the debtor gave a 
chattel mortgage to his grantor covering nearly ail of his property to 
secure his debt. It was held that this was an assignment for the bene- 
fit of creditors under the statute on that subject, and void under that 
statute. In Austin v. Morris, 23 S. C. 393, a merchant gave certain 
of his creditors a chattel mortgage of ail his stock in trade to secure 
certain notes, with the usual power of salé. It was held that this was, 
in contemplation of law, an assignment for the benefit of creditors and 
void. In Wilks v. Walker, supra, the court says: 

"The manifest object of the act is to prevent an insolvent debtor from 
transferring or assigning his property for the benefit of one or more of his 
creditors to the exclusion of ail others, and whether this object Is sought to 
be effected by a formai deed of assignment or in any other mode can make 
no différence. Any other view, it seems to us, would sacrifice substance to 
mère form, and enable insolvent debtors, by évasion, to efCect a purpose de- 
clared by statute to be unlawful." 

We are of the opinion that, both under the statute law of South 
Carolina and the provisions of the bankrupt law, A. H. Pollock cannot 
claim under this mortgage against the estate of the bankrupt. 

The decree of the court below is affirmed. 
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GUARANTEB 001 OF NORTH AMERICA v. PHENIX INS. CO. 
OF BROOKLYN, N. Y. 

(Circuit Court of Appeals, Eighth Circuit. July 27, 1903.) 

No. 1,857. 

1. APPBAL— PrACTICE— PA.KTY NOT AoaBIBVBD. 

One wlio secures by a Judgment or decree ail the relief he seeks cannot 
maintaln a wrlt of error or an appeal to reverse or modify It or to review 
the proceedings on which it Is founded. 

2. Cross-Brrohs Not Coqnizablb in Fédéral AppELiiATE Courts. 

A défendant In error or appellee who does not sue ont a writ of error 
or take an appeal cannot by asaigning cross-errors confer jurisdiction 
upon a national appellate court to hear or détermine any questions not 
otlierwise presented. Cross-errors are not assignable in the fédéral 
courts. 

8. Same — After Reversal bt Appellate Court Defkatbd Partt mat Re- 
viEW Issues Not Cognizable on First Appeal. 

After a reversal by an appellate court of a judgment or decree in his 
favor a défendant in error or appellee may maintain a writ of error or 
an appeal to revIew the questions of law arising at the trial in the court 
below, which were not, and could not hâve beeh, litigated upon the flrst 
writ or appeal, and to reverse, on account of the errors in the détermina- 
tion of those questions, the judgment or decree directed by the appellate 
court. 

4. Same — Facts. 

The Circuit Court rendèred a judgment in favor of the défendant upon 
a gênerai verdict and spécial flndings of fact. The plaintiff brought a 
writ of error to reverse the judgment, on the ground that upon the ver- 
dict and flndings the judgment should hâve been in its favor. The ap- 
pellate court reversed the judgment, and on its mandate the Circuit 
Court rendèred a judgment for the plaintifE. The défendant then sued 
out a writ of error to reverse thls judgment on the ground that the 
rulings of the court upon the trial were erroneous. Belê, the writ was 
maintainable, because the défendant could not hâve maintained a wrlt 
to challenge the former judgment in its favor, and it could not hâve as- 
signed the rulings of which it complained as cross-errors under the first 
writ. 

5. Same— Law dp the Case. 

Légal propositions once considered and decided in a given case by the 
appellate court cannot be again questioned in that court on a subséquent 
writ or appeal in the same case, whether they are right or wrong. They 
are res judleata between the parties to that suit and their privies, and 
constitute the law of the case. 

6. Evidence —Admissions dp Principal— Conclusiveness as to Sorett. 

The admission of a servant, the principal in an employé's bond, with 
respect to matters pertainlng to the performance of his guarantied duties, 
made while he Is engaged in their discharge, is compétent évidence 
agalnst the surety on his bond. 

7. Same— Cbnbral Objections^SopfIcienct. 

The gênerai objections that ofCered testimony Is incompétent and im- 
material are sufficient where the ground of the objections is discernible. 
But they are futile to présent a ground of objection that is not per- 
ceptible wlthout a stateihent of it. In a case of the latter class they 
conceal rather than présent the real objection, and hence form no basls 
for a reversal. 

8. Same— Revibw op Peremptort Instruction. 

A ruling granting or refusing a peremptory instruction to the jury 
at the close of the évidence cannot be reviewed in an appellate court 

IT 1. See Appeal and Error, vol. 2, Cent. Dig. § 949. 
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in the absence of a bill of exceptions wtiicli contains ail the évidence 
which conditioned the ruling. 
(SyJlabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

L. C. Cooper and Clency St. Clair (Warren Switzler, on the brief), 
for plaintiff in error. 

H. C. Brome (A. H. Burnett, on the brief), for défendant in error. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

SANBORN, Circuit Judge. This is the second appearance of this 
case in this court. It is an action brought by the Phénix Insurance 
Company of Brooklyn, N. Y., against the Guarantee Company of 
North America, the surety on a bond of Fred S. Kelly, an employé 
and the cashier of the plaintiff, conditioned to reimburse the latter 
for ail losses, not exceeding $5,000, which it should sustain by rea- 
son of any fraudulent act committed by Kelly during the currency of 
the bond. The case was tried by a jury, which found a gênerai ver- 
dict for the plaintifï, and also returned spécial findings, which con- 
sisted of answers to a large number of questions that had been sub- 
mitted to them. The Circuit Court rendered a judgment in favor 
of the défendant upon the spécial findings notwithstanding the gênerai 
verdict. Thereupon the plaintifï sued out a writ of error to this court, 
and assigned as error the action of the court in rendering judgment 
against it upon the verdict and the spécial findings. The défendant 
sued out no writ and assigned no cross-errors, but in its brief it called 
attention to certain rulings of the court upon the trial, which it in- 
sisted entitled it to a new trial if the judgment in its favor should not 
be sustained. After argument this court, without treating or men- 
tioning in its opinion the rulings during the trial to which the de- 
fendant had called attention in its brief, reversed the judgment of 
the Circuit Court upon the ground that the spécial findings were not 
inconsistent with the gênerai verdict, and directed the court below 
to render a judgment for the plaintifï. Phénix Ins. Co. v. Guarantee 
Co. of North America, 115 Fed. 964, 53 C. C. A. 360. After the Cir- 
cuit Court entered a judgment for the plaintifï pursuant to this re- 
versai, the défendant sued out the writ of error now before us, and 
assigned as error the rulings of the court during the trial before the 
verdict and the spécial findings were made. 

This condition of the record suggests the query whether the ques- 
tions raised by the rulings of the court during the trial were not 
rendered res judicata by the former judgment of this court upon the 
writ of error sued out by the plaintiff. That judgment, like the final 
décision of every court which has jurisdiction of the matters and par- 
ties it judges, rendered every question which was litigated and every 
question which might hâve been raised and determined in this court 
at the time of the hearing of the former writ of error res judicata 
betvveen the parties to it. James v. Germania Iron Co., 107 Fed. 
597- 617, 46 C. C. A. 476, 496. 
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But the first judgment of the Circuit Court granted to the dé- 
fendant ail the relief it sought. It dismissed the action on its merits, 
and it is only those aggrieved by a judgment or decree that can 
maintain a writ of error or an appeal to reverse it or to review any 
of the proceedings upon which it is based. Kinealy v. Macklin, 67 
Mo. 95, 99; Crawshay v. Soutter and Knapp, 6 Wall. 739, 741, 18 
L. Ed. 84s; Hayden v. Stone, 112 Mass. 346, 352; Ringgold v. 
Barley, 5 Md. 186, 59 Am. Dec. 107; Holton v. Ruggles, i Root, 
318; Raymond v. Barker, 2 Root, 370. 

The conclusion is therefore irrésistible that the défendant could 
not hâve maintained a writ of error to reverse the first judgment of 
the Circuit Court because it was not aggrieved thereby. And the 
question for our considération becomes: Can a défendant in error 
who cannot maintain a writ of error to reverse a judgment in his 
favor confer jurisdiction upon a fédéral appellate court to hear and 
détermine issues of law raised during the trial in the court below, 
and which are not presented by the assignment of errors of the plain- 
tiflf in error by an assignment of cross-errors or otherwise? 

In The Maria Martin, 12 Wall. 31, 40, 20 L,. Ed. 251, the Suprême 
Court said: 

"Appeals under the addltlonal act 'to amend the judlclal System' are sub- 
jeet to the same rules, régulations, and restrictions as are prescribed in case 
of writs of error. Both parties in a civil action may sue out a writ of error 
to a final judgment, but where one party exercises the right the other cannot 
assign error In the appellate court. • * * Where each party appeals each 
may assign error, but where only one party appeals the other is bound by 
the decree in the court below, and he cannot assign error in the appellate 
court, nor can he be heard If the proceedings in the appeal are correct, except 
in support of the decree from which the appeal of the other party is taken." 

In obédience to the rule thus announced, that court held that a 
défendant in error who had not prosecuted a writ could not be heard 
upon cross-errors assigned in Cleary v. Ellis Foundry Co., 132 U. S. 
612, 614, 10 Sup. Ct. 223, 33 Lr. Ed. 473, and in BoUes v, Outing 
Co., 175 U. S. 262, 268, 20 Sup. Ct. 94, 96, 44 L. Ed. 156, in which 
the opinion closed with thèse words : 

"It is sufBcIent to say of thèse that the défendant did not take out a writ 
of error, and cannot now be heard to complain of any adverse rulings in 
the court below. Ganter v. American, etc., 1ns. Co., 3 Pet. 307, 318 [7 L. Ed. 
688]; Chlttenden v. Brewster, 2 Wall. 191 [17 L. Ed. 839]." 

To the same efifect is the décision of the Circuit Court of Appeals 
of the Fifth Circuit in Pauly Jail Bldg. & Mfg. Co. v. Hemphill Co., 
10 C. C. A. 595, 600, 62 Fed. 698, 703. 

This rule has also been uniformly observed in cases of appeals in 
equity (Building & Loan Ass'n v. Logan, 14 C. C. A. 133, 134, 66 
Fed. 827, 828 ; Clark v. Killian, 103 U. S. 766, 769, 26 L. Ed. 607 ; 
ij. S. V. Blackfeather, 155 U, S. 180, 186, 15 Sup. Ct. 64, 39 L. Ed. 
114); and in cases of appeals in admiralty (The Stephen Morgan, 
94 U. S. 599, 24 L. Ed. 266). No décisions in the fédéral courts 
in which this rule has been disregarded or doubted hâve been called 
to our attention, and none hâve rewarded a diligent search. The 
rule has been in force so many years that it is not now a matter of 
reason, but a question of practice. It is to be determined nof^by an 
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independent considération and décision of what the rule ought to be, 
but by a view of the précédents in the national courts which disclose 
the practice that has been and is prevailing in those courts. The dé- 
cisions and opinions to which référence has been made disclose the 
fact that this uniform practice has been and is in accordance with the 
following rules : 

One may not maintain a writ of errer or an appeal from a judg- 
ment or decree which is so favorable to him that it secures him ail 
the relief he seeks. 

A défendant in error who does not sue eut a writ of error, or an 
appellee who does not take an appeal, cannot confer jurisdiction upon 
an appellate court to consider or décide questions suggested by an 
assignaient or an argument of cross-errors, nor can he be heard upon 
such questions. 

As the défendant in this action did not maintain, and could not 
maintain, a writ of error to reverse the first judgment of the Circuit 
Court, the issues of law presented by the errors in the trial of the 
action below which it now assigns were not, and could not hâve been, 
litigated on the former hearing in this court, and hence they are not 
rendered res judicata by the judgment thereon. 

In the examination of this question the fact that in many of the 
State courts the practice upon this subject is regulated by statutes, 
while in others it is established by décisions of the courts, and that 
it does not always conform to the rules and practice which prevail 
in the national courts, has not escaped attention. Thus, in Illinois, 
a défendant in error was not permitted to assign cross-errors orig- 
inally. Smith v. Sackett, 15 111. 528, 536. But in 1869 a statute was 
enacted to the efïect that the défendant in error "may assign cross- 
errors and the court shall dispose of the same as in other cases of 
assignment of error." Rev. St. 1874, p. 784, § 79. Notwithstanding 
this provision of the statute, the Suprême Court of Illinois held that 
a défendant in error was thereby merely granted the option of as- 
signing cross-errors if he wished to take advantage of it, but that 
b.is failure to do so did not foreclose his right to an adjudication upon 
the errors of which he complained, and that if he was aggrieved by 
the judgment he could still prosecute his writ of error and secure a 
considération and décision upon the merits of the questions he de- 
sired to présent. Page v. People, 99 111. 418, 425. 

In Kentucky the same rule prevailed originally, and this rule was 
modified by a subséquent statute which permitted the défendant in 
error to assign cross-errors. Under this statute the Court of Ap- 
peals of Kentucky held that a défendant in error had his option to 
assign cross-errors or to prosecute his writ. It also held that after 
the writ of error of the first plaintifï in error had been heard and de- 
termined the défendant in error might subsequently prosecute his 
writ of error and obtain a décision of the issues of law it presented. 
Wickliffe v. Buckman, 12 B. Mon. 424, 425. In Smith v. Bogen- 
schultz (Ky.) 20 S. W. 390, 391, Smith obtained a favorable judg- 
ment. Bogenschultz appealed, and reversed it. Smith then appealed, 
and assigned as error rulings upon questions which were not pre- 
sented by the former appeal of his opponent. The court held that 
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those questions were not res judicata, and proceeded to review them 
upon the merits. 

A more extended examination of the gênerai practice or of the 
variant rules upon this subject in the courts of the states would be 
neither instructive nor persuasive, and it is avoided because that prac- 
tice and those rules are ineffective in the national courts where the 
practice is established by the décisions of those courts which hâve 
been cited, and the rules which govern it hâve been repeatedly afïirmed 
and uniformly foUowed for half a century. 

The resuit is that the questions presented by the défendant below by 
its writ of error in this case, which were not and could not hâve been 
litigated in this court under the former writ sued out by the plaintiff, 
were not rendered res judicata by the judgment upon that writ, and 
they are now open for our considération. We proceed to their dé- 
termination. 

The writer of this opinion adhères to the views expressed in his 
dissent from the opinion and décision of the majority upon the 
questions presented by the former writ of error. Phénix Ins. Co. v. 
Guarantee Co. of North America, 115 Fed. 964, 968, 53 C. C. A. 360, 
364. But the questions there decided by the majority of the court 
are not open for reconsideration under this second writ of error. 
Propositions of law which are considered and decided upon a first 
writ of error are res judicata upon the return of a subséquent writ 
in the same case, whether those propositions are right or wrong. 
They constitute the law of the case, and cannot be again questioned 
by the parties to the suit or their privies. Tyler v. Magwire, 17 Wall. 
253, 21 Iv. Ed. 576; Supervisors v. Kennicott, 94 U. S. 498, 24 L. 
Ed. 260 ; Qark v. Keith, 106 U. S. 464, i Sup. Ct. 568, 27 E. Ed. 
302; Balch V. Haas, 73 Fed. 974, 20 C. C. A. 151 ; Thatcher v. Gott- 
lieb, 8 C. C. A. 334, 59 Fed. 872. Hence every question decided 
at the former hearing and every question which was rendered imma- 
terial by that décision must be disregarded now. In the examination 
of the case as it now stands those questions hâve been eliminated. 
No statement or enumeration of them will be made. They will be 
left to be inferred from the opinion on the former hearing and the 
silence of this opinion regarding them. The only questions remain- 
ing for our considération hère are those which are treated below. 

Kelly, the principal in the bond, was the cashier of the plaintiff, 
and the défendant was the surety upon his bond. Upon the last day 
of his employment, but before that employment had ceased, he ad- 
mitted to the agent of the plaintiff that he was guilty of the embezzle- 
ment of the proceeds of four checks which belonged to the plaintiff, 
and which formed a part of the basis of the latter's cause of action. 
The agent to whom this admission was made was allowed to testify 
to it over the objection of the défendant that the évidence was in- 
compétent, immaterial, and hearsay, and the court subsequently de- 
nied a motion to strike this testimony from the record. But the ad- 
mission of a servant, the principal in an employé's bond, with respect 
to matters pertaining to the performance of his guarantied duties, 
made while he is engaged in their discharge, is always compétent 
évidence against the surety upon his bond. U. S. v. Gaussen, 19 
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Wall. 198, 213, 22 L. Ed. 41 ; Hall v. United States Fidelity & Guar- 
anty Co., "jj Minn. 24, 79 N. W. 590; Lancashire Ins. Co. v. Calla- 
han, 68 Minn. ay-j, 280, 71 N. W. 261, 64 Am. St. Rep. 475 ; Guaran- 
tee Co. of North America v. Mutual Building & Loan Ass'n, 57 111. 
App. 254; Pendleton v. Bank of Kentucky, 17 Ky. 171 ; McShane v. 
Howard Bank, 73 Md. 135, 20 Atl. 776, 10 L. R. A. 552; Union Sav. 
Ass'n V. Edwards, 47 Mo. 445. 

It is assigned as error that the four checks were received in évi- 
dence. But the bill of exceptions contains no account of their récep- 
tion, or of any objections to or rulings concerning them. 

The bond upon which the action is founded was dated May 27, 
1895, and it covered a period between 12 o'clock noon on that day 
and 12 o'clock noon on May 2'j, 1896. It was subsequently extended 
and continued in force on May i, 1896, from May 27, 1896, to May 
27, 1897, and on May 29, 1897, it was extended and continued in 
force from May 27, 1897, until May 27, 1898. It is specified as error 
that the court instructed the jury that the bond covered a period from 
May 27, 1895, to April 2, 1898, whén Kelly was discharged. But 
no reason is presented, nor is any perceived, why this was not a 
correct stateraent of the time of the currency of the bond. 

Another spécification of error is that a witness was permitted to 
testify, over the objection that his testimony was incompétent and 
immaterial, to a statement which he had prepared from the books 
of account in évidence of the amounts which according to those books 
had been received and paid out in the office of which Kelly had charge 
between April 24, 1895, and April 2, 1898. The objection now urged 
is that this computation covered 33 days prior to the commencement 
of the term of the bond, and it is contended that the ruling is erro- 
neous upon that ground. But the gênerai objection that the testi- 
mony was incompétent and immaterial did not fairly apprise the court 
or the counsel of this reason for the rejection of the évidence. A gên- 
erai objection of this character is undoubtedly sufficient when the 
ground upon which it is founded is discernible. But when the rea- 
son for the rejection is not perceptible, it is the duty of the counsel 
who relies upon it to clearly call the attention of the court to the 
ground of the objection. Otherwise the gênerai objection serves 
rather to conceal than to présent the real reason for the rejection 
of the évidence. A gênerai objection which has this efïect must be 
disregarded in the appellate court. It cannot be permitted to form 
the basis for a reversai of a judgment when the reason for the objec- 
tion was not called to the attention of court and counsel at the trial. 

Complaint is made that the court erred because it refused to in- 
struct the jury to return a verdict for the défendant. But this ob- 
jection cannot be considered, because the évidence produced upon 
the trial has not bèen included in the bill of exceptions, and there is 
no critérion by which to try the ruling which is challenged. The 
granting or refusing of a peremptory instruction to a jury at the 
close of the évidence cannot be reviewed in the absence of a bill of 
exceptions which contains ail the évidence which conditioned the 
ruling. 
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The errors of the court, if any, în its charge to the jury upon the 
subjeCt of the waiver by the défendant of its défense that the plaintiff 
failed to comply with its agreement that Kelly should indorse upon 
the checks the words "For deposit," and its errors, if any, in the 
ruling which it made permitting the filing of an amended reply plead- 
ing this waiver, became immaterial and without préjudice to the cause 
of the défendant, when the former décision of this court in this case 
held that the plaintifï had fully performed its covenants. Every 
other question presented under this second writ has either been de- 
termined or rendered immaterial by that décision, and the judgment 
of the court below must accordingly be afïîrmed. 

It is so ordered. 
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(Circuit Court of Appeals, Blghth Circuit. July 27, 1903.) 

No. 1,879. 

1. Tbial — Instructions — Rules Applicable to Facts op Case. 

Instructions to tlie jury should be limlted to the facts of the case on 
trial, and to the niles of law which apply to those facts, and whlch 
govern the real Issues they présent, and neither théories which there 
Is no évidence to sustain, nor rules of law which are inapplicable to the 
évidence actually presented, should be embodied in the charge. 

2. Same — Exception to Coerect Charge — Reqcests Requisitb. 

Where there is no error in the charge given, the omifesion to give other 
rules of law or to state other facts is not effectively chaUenged by a mère 
objection ob exception to the instructions. An effective présentation of 
the question can be made only by a suitable request to the trial court 
to embody the rules or facts omitted In its instructions, and a fallure to 
make such a request is a waiver of any error inhérent in the omission. 
8. Samb— Charge which Applies Law to Factb Established Préférable to- 
Absthact Rules or Sound Théories. 

A charge which applies to the facts of the case In hand the rules of 
law whlch govern the Issues, and clearly states to the jury the crucial 
questions which they must answer, is much more helpful to them, and 
conduces far more to a just administration of the law, than abstract 
propositions of law or dissert:ations on sound théories, concerning the 
application of which to the Issues they are to décide tlie jury Is left in, 
doubt. 

4. Carriers— Négligence — Evidence — Competekcy op Rule. 

On the trial of a charge of négligence In the opération of a street car, 
a rule of the Company whlch directs the method of opération in respect 
of which complaint is made is compétent évidence. 

5. Error without Préjudice— Facts. 

Error without préjudice is no ground for reversai. The court erro- 
nepusly rejected two rules of the défendant company, which were offered 
by the plaintiff, to the effect that after a car is stbpped It should not be 
started when any passenger is alighting or attempting to do so, and that 
it should be only sent forward on a signal from the conductor. Helé, that 
this error dld not préjudice, and could not hâve prejudiced, the cause of 
the plaintiff, in view of the fact that the court peremptorlly Instructed 
the jury, as a matter of law, that If the car was started after It had 
stopped, and while the plaintiff was alighting, she was entitled to their 
verdict 
(Syllabus by the Court.) 

ï 4. See Carriers, vol. 9, Cent Dig. $ 1305. 



PEIZZELL 7. OMAHA ST. ET. CO. 177 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

C. J. Smyth (Ed. P. Smith, on the brief), for plaintiff in error. 
John L. Webster, for défendant in error. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

SANBORN, Circuit Judge. The plaintifï, Agnes Frizzell, brought 
an action against the défendant, the Omaha Street Railway Company, 
for $25,300 damages for négligence in the opération of one of its cars 
tipon which she was a passenger, which she alleged inflicted serious 
injury upon her person. She averred in her pétition that while she 
was riding upon this car it came to a complète stop; that she then 
arose from her seat and stepped upon the running board, which ex- 
tended along the side of the car, and was in the act of alighting ; that 
the conductor of the car saw her thus alighting, and that while she 
was doing so the défendant suddenly started the car, and brought her 
violently to the ground. The défendant answered that the car did not 
stop at the time the plaintifï arose from her seat to alight or at the 
time she alighted, and that it did not start suddenly forward during 
thèse times, but that it was moving slowly over the near cross-walk 
of a Street crossing to enable the motorman to turn a switch over 
which it was about to pass, that the plaintifï stepped ofï the car when 
it was thus moving, and that a rule of the company required its em- 
ployés to pass to the farther cross-walk of a street crossing before per- 
mitting the car to stop to allow passengers to enter it or to withdraw 
from it. The witnesses for the respective parties testified to the 
facts set forth in the pleadings of the parties who called them, and at 
the close of the testimony the évidence was uncontradicted (i) that 
the conductor had charge of the car; (2) that he saw the plaintifï 
as she arose from her seat and as she alighted ; (3) that he knew she 
was doing so ; (4) that the car was passing, or about to pass, over a 
switch which the motorman was required to turn at the near cross- 
walk of a Street crossing when the plaintifï alighted; and (5) that a 
rule of the company required the employés to take their car to the 
farther cross-walk of a street crossing before stopping it to permit 
passengers to alight. The witnesses for the plaintifï generally testi- 
fied that the car stopped, and that it was its sudden start from its 
stationary position that caused the accident. The witnesses for the 
défendant gave évidence that the car did not stop, that there was no 
sudden increase of speed, movement, or jolt of the car, but that the 
plaintifï stepped ofï while it was slowly moving upon or over the 
switch. There was no évidence that there was any sudden increase of 
speed, jolt, or movement of the car while it was moving. The only 
évidence of a violent movement was the testimony of the witnesses 
who said that it came to a stop, and that it suddenly started forward 
from this stationary position. 

The court instructed the jury (a) that the burden of proof was upon 
the plaintifï to establish that the car stopped, and that it was sud- 
denly started while the plaintifï was alighting; (b) that if it was 
124 F.— 12 
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tbtis stoppèdj: and, while she was gietting.off, thé'èaristarted up, and 
the conductor or party in charge of the car knew that she was in the 
act of getting ofE when the car started, she was entitled to their ver- 
dict ; but (c) that if, at thé tiine she attempted to gét off and while she 
was getting off, the car had ribt stopped, but was still moving forward, 
then their verdict- must be foi- the défendant; and that "your fîrst 
Inquiry naturally when you retire to your jury room is, what was the 
fact as to whether the car was in motion at the time she attempted to 
get ofï and while she was attempting tb aHght from the car ? If it was 
not in motion, had corne to a stop, and the conductor knew that she 
was in the act of getting off, and the car started up again while she 
wa^ in the act df getting off, and she was exercising due care in 
getting off, in the manner of getting off, and by the reason of; the 
car thus.starting she was thrown to the pavement and sustained in- 
juries, I say she is entitled to recover." 

Thèse instructions are challenged by counsel for plaintiff upon 
varioiis grounds. They insist that it was error for the court to tell 
the jury that the plaintiff was only entitled to recover: if the car first 
stopped, and was then started forwàrd while she was alighting. 
They cile many instances where persons injured by sudden changes 
in thé Speed of moving cars from which they were debarking hâve 
beenpermitted to recover, and they earnestly urge that the court 
below should hâve chargea the jury that, even if the car was moving 
whén the plaintiff alighted, she was entitled to : recover if she' wàs 
thrown to the ground and injured by a sudden and violent increase of 
speed, moyement, or jolt of the car. It is conceded that cases may 
and do larise in which it is permissible to submit to the jury the ques- 
tion whether or not a railroad company is neghgent in suddenly in- 
creasing the speed of a moving car while a passenger is in the act of 
alighting : from it. But that rule of law had no relevahcy tothis 
case, and -any attempt td hâve Applied it to the facts which this record 
présents wotild hâve beén: palpable errôr, because the plaintiff made 
no suçh, charge in hér con;plaint, because no such: issue was presènted 
or tried, and because theré was no substantial évidence to sustain 
suçh an avérment at the '.triai. / :.:' ■ ; > .::../ 

. Instructions to the jury should beliihited to the facts of the case 
on trial, and to tlie ruies oîlâw which apply to those facts and govèrn 
the actuaHssues which they présent, and neither théories which there 
is no évidence to sustain, norprinciplesof law which are inapplicable 
to the évidence àctually presehted, should be embodied in the charge 
of the court There is no évidence in this record which would sustain 
a finding of ajury that the plaintiff was injured by the sudden increase 
of the speed, the sudden jolt or movement of a moving car while she 
was alighting from it, and the refusai of the court to permit the' jury 
to find a verdict for the plaintiff on that theory was right, and wais the 
only course that could hâve befen sustained upon the évidence in hand. 

The next criticism of the. instructions is that in one place in the 
charge the court told the jury that if the car was suddenly started 
from a stâtionary position while the plaintiff was getting off, "and 
the conductor dr party in charge of the car knew that she was ih' 
the act df getting off whên the car started," she was entitled to a- 
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verdict against the défendant as a matter of law. It is contended 
that this instruction submitted to the jury the question vvhether the 
conductor or some other party was in charge of the car when the 
évidence was uncontradicted that the conductor alone was in charge, 
and that the resuit of this submission was that the jury were per- 
mitted to defeat the plaintifï by finding that some other person was 
in charge of the car who did not know that the plaintifï was alight- 
ing at the time she received her injury. This oljjection is certainly 
ingenious and subtle, but it is neither cogent no'r convincing. It is 
plain that the words, "or other party in charge of the car," fell from 
the lips of the judge through abundance of caution, and for the pur- 
pose of making it clear beyond question to the jury that if the party 
in charge of the car knew, whoever he was, that this plaintifï was 
alighting from the car when it was started, the défendant was liable 
for her injury. If the court had omitted to mention the conductor, 
and had simply informed the jury that if the party in charge of the car 
knew that the plaintifï was alighting she could recover, there would 
hâve been no color or pretense of reason for this complaint, because 
the jury must hâve found, in accordance with the uncontradicted évi- 
dence, that the conductor was the party in charge of the car, and that 
he knew that the plaintifï was alighting. In a later part of the in- 
structions, the court repeated this portion of the charge with the 
words, "or other party in charge of the car," omitted. He there di- 
rected the jury to return a verdict for the plaintifï if the car was 
started when she was alighting, "and the conductor knew that she was 
in the act of getting ofï." In view of this part of the charge, and of 
the fact that the évidence was uncontradicted that the conductor alone 
was in charge of the car, it is clear beyond doubt that the earlier part 
of the instructions upon this subject at which this criticism is leveled 
did not resuit, and could not hâve resulted, in any préjudice to the 
cause of the plaintifï. The conclusion that the plaintiff's cause could 
hâve been injured by this portion of the charge can be reached only 
by presuming that the jury found in contradiction of the undisputed 
évidence in the case and in violation of their oaths that some other 
party than the conductor had charge of the car, and that they also 
disregarded the positive direction of the court upon the subject under 
considération in the later portion of its charge, to which attention has 
been directed. Such a presumption is too violent and irrational for 
any appellate court to indulge, and this objection to the instructions 
cannot be sustained. 

Finally, grave complaint is made of the fact that the court charged 
the jury that the plaintiff was entitled to a verdict if after the car 
was stopped, and while she was alighting, it was suddenly started, 
dnd if the conductor knew that she was alighting when the car started. 
The objection hère urged is that the company was liable in the case 
stated by the court not only if the conductor knew that the plaintiff 
was alighting when the car was started, but also if by the exercise of 
reasonable care he could hâve known that fact. But this question is 
not hère for our considération. There was no error in the instruc- 
tions which the court gave. It is beyond doubt that the company was 
liable to the plaintifï in the case which the court stated to the jury if 
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the Gonductor knew that she was getting off the car when it was start- 
ed. Conceding that the défendant was also liable if by the exercise of 
reasonable diligence; the conductor, or any other employé of the Com- 
pany, could hâve known that fact, counsel for the plaintif! did net 
request the court at the trial to give to the jury this latter rule, nor 
did he in any way call the attention of the court to it. Nor is the rea- 
son for their silence past fînding oût. They had alleged in their péti- 
tion that the conductor saw the plaintiff alighting, they had proved 
that fact by their witnesses, and the witnesses of the défendant had 
admitted it. They were trying their case on the theory that the 
knowledge of the conductor was a potent fact in their favor, so that 
they had no cause to seek an instruction upon a state of facts of which 
there was no évidence, a state of facts under which the conductor did 
not know, but ought to hâve known, that the plaintifif was alighting 
from the car when it started. This was the reason why they asked 
no instruction upon the latter theory. 

However that may be, the only basis for their complaint regarding 
the portion of the charge now under considération is a bare excep- 
tion to it which spécifies no grounds or reasons for the challenge. 
There was no error in the charge as it was given. No request was 
preferred to the court to give the additional rule of law of the omis- 
sion of which complaint is now made, and the failure to give it was not, 
therefore, réversible error. Where there is no error in the charge 
given, the omission to give other rules of law or to state other facts 
is not challenged by a mère objection or exception to the instruction. 
An efifective présentation of the question suggested by the omission 
can be made only by a suitable request to the trial court to embody 
the rules or facts omitted in its instructions, and a failure to make such 
a request is a waiver of any error inhérent in the omission. Chicago 
G. W. Ry. Co. v. Healy, 30 C. C. A. Ii, 16, 86 Fed. 245, 250; Peii- 
nock V. Dialogue, 2 Pet. i, 15, 7 L,. Ed. 327; Texas & Pac. Ry. v. 
Volk, 151 U. S. 73, 78, 14 Sup. Ct. 239, 38 L. Ed. 78; Backus v. 
Fort Street Union Depot Co., 169 U. S. 557, 575, 18 Sup. Ct. 445, 
42 L. Ed. 853; Humes v. U. S., 170 U. S. 210, 211, 18 Sup. Ct. 602, 
42 L. Ed. loii; Shutte v. Thompson, 82 U. S. 151, 164, 21 L. Ed. 
123; Express Co. v. Kountze Bros., 75 U. S. 342, 353, 19 L. Ed. 457; 
Mutual Life Ins. Co. v. Snyder, 93 U. S. 393, 394, 23 L. Ed. 887; 
Carter v. Carusi, 112 U. S. 478, 484, 5 Sup. Ct. 281, 28 L. Ed. 820. 
The truth is that there was no error and no omission in the charge of 
the court. The rule that the company was liable if the conductor 
ought to hâve known that the plaintiff was alighting was inapplicable 
to this case, because the uncontradicted évidence was that he did 
know, and the court properly limited its instruction to the jury upon 
this subject to the rule applicable to the case before it. The charge 
was an admirable one. It was brief, clear, and pointed. It presented 
to the jury the crucial question which they were to décide, and ap- 
plied the rules of law which governed the case as it existed to the 
very issue before the jury, so that their duty was not only made clear, 
but its discharge was made easy. , Such a charge is far more helpful 
to a jury and much more conducive to a just and speedy administra- 
tion of, the law than abstract propositions of law or dissertations on 
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théories whicli may be sound, but respecting the application of which 
to the issues of the case the jury are left in doubt. The judgment 
below cannot be reversed on account of the alleged errors in the 
charge. 

There are two spécifications leveled at rulings of the court upon 
the introduction and rejection of évidence. One is that the court ad- 
mitted a rule of the company \\ lich required its servants to stop its 
cars on the farther cross-walk of street crossings, and the other is 
hat it rejected two rules of the company offered by the plaintifï to 
ihe efïect that when a car has stopped the conductor shall give the 
signal for it to start, and that no car shall be started when a passen- 
ger is attempting to board or to alight from it. The plaintifï charged 
the défendant and its servants with négligence in that they stopped 
a car on the near cross-walk on a street crossing, and then started 
it again, while the plaintifï was attempting to alight from it. The 
défendant denied this charge, and averred that it had made a rule that 
its employés should not stop any car at the near crossing, and that 
they had obeyed this rule. The adoption and enforcement of such a 
rule was certainly some évidence of reasonable care in the opération 
of ail its cars across the streets of the city of Omaha, including the 
car upon which the plaintifï was riding. In view of this fact, the ad- 
mission of the rule in évidence cannot be said to be error. 

For a like reason the rules ofïered by the plaintifï should havc 
been received. If the testimony of the plaintiff's witnesses was true 
that the conductor and motorman of the car upon which she was 
riding violated the rules which she ofïered in évidence when they 
started the car after it was stopped without signal and while she 
was alighting, the existence of the rules which were thus violated cer- 
tainly had a natural tendency to prove that they were not exercising 
reasonable care. 

This error was, however, robbed of ail its potency by the subsé- 
quent charge of the court. At the close of the évidence the court 
instructed the jury that if this car stopped, and if the conductor knew 
that the plaintifï was alighting when the car started, the company 
was liable for ail the plaintiff's injuries as a matter of law. The jury 
could not hâve given the rules of the company and the alleged acts 
of the employés in violation of them any greater efïect than to hâve 
charged the défendant with liability for the plaintiff's injuries on ac- 
count of them, and the court gave those acts, without the rules, that 
effect as a matter of law. The rejection of the rules, therefore, was 
not prejudicial, and could not hâve been prejudicial to the plaintiff's 
case, and error without préjudice is no ground for reversai. 

There was no réversible error in the trial of this case, and the judg- 
ment below is afïirmed. 
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In re EOOHFORD et al. 

(Circuit Court of Appeals, Eighth Circuit. July 14, 1903.) 

No. 33. 

1. BaNKRUPTCY— JURISDICTION OF DISTRICT COUKTS AND CiRCDIT COURTS— CON- 

TBOVEHSIBS pVBR PrOPEBTT HeLD BY ADVBKSE ClAIMANTS. 

The District Court sltting In bankruptcy has no jurisdiction over a con- 
troversy between trustées In bankruptcy and an adverse clalmant relating 
to the title or iwssesslon of property In the custody of the latter, in the 
absence of his consent, but such an issue is a controversy at law or in 
equlty, as distinguisbed from a proceeding in bankruptcy, wlthiu the 
meaning of section 23 of the bankrupt act of July 1, 1898, c. 541, 30 
Stat. 552, 553 [U. S. Gomp. St. 1901, p. 3431]. 

2. Same — District Court — Jurisdiction — Controversy over Property 

Sbized. 

The District Court has Jurisdiction of such a controversy in a case in 
whieh it ânâs it absolutely necessary for the préservation of the estate 
to take the possession of the property from the adverse claimant by means 
of its receiver or the marshal, under clause 3 of section 2 (Act July 1, 
1898, c. 541, 30 Stat. 545, 546 [U. S. Comp. St. 1901, p. 3421]), and such 
a seizure and the détermination of the issue thus raised betvreen the 
trustée and the adverse clalmant is a proceeding in bankruptcy as dls- 
tlngulshed from a controversy at law or in equlty, withln the true inter- 
prétation of section 23 of the act (30 Stat. 552, 553 [U. S. Comp. St. 1901, 
p. 3431]). 

8. Same— District Court— Jurisdiction— Controvehsies as to Property in 
It8 Custodt. 

The District Court sltting In bankruptcy has jurisdiction to détermine, 
after a reasonable notice to the claimants to présent their daims to it, 
the claims of ail parties to property and to the proceeds of property 
whlch Its ofBcers hâve lawfully reduced to their possession in the course 
of the administration of the estate of the bankrupt, and controversies 
between trustées in bankruptcy and adverse claimants to property whict» 
has in that way reached the custody of the District Court are not con- 
troversies at law or in equlty, as distinguished from proceedings in bank- 
ruptcy, withln the proper construction of section 23 of the bankrupt act 
of July 1, 1898, c. 541, 30 Stat. 552, 553 [U. S. Comp. St. 1901, p. 3431]. 

4. Same— Jurisdiction op Rbperbb. 

A référée in bankruptcy has jurisdiction to draw to himself by sum- 
mary process or notice, and in the first Instance to détermine, the ques- 
tion of the validlty of the claim of a third party to a lien upon, or an 
Interest in, property or the proceeds of property lawfully in the custody 
of a trustée in bankruptcy. 

5. Bankruptcy— Equity Jurisprudence. 

The administration and distribution of the property of bankrupts is a 
proceeding In equity, and when authorized by act of Congress it becomes 
a branch of equlty jurisprudence. 
(Syllabus by the Court.) 

Pétition for Review of Décision of the District Court of the United 
States for the District of South Dakota, in Bankruptcy. 

Joe Kirby, for petitioners. 

Park Davis, W. H. Lyon, J. H. Gates, and F. B. Dodge, for re- 
spondents. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 
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SANBORN, Circuit Judge. This is a pétition for a review of a 
décision of the District Court of South Dakota sitting in bankruptcy 
which confirmed the order of a référée that disallowed the claim of a 
mortgagee to a lien upon property in the custody of the trustée in 
bankruptcy. It présents this single question : Has a référée in bank- 
ruptcy jurisdiction to draw to himself by summary process or notice 
and to détermine the question of the validity of the claim of a third 
party to a lien upon or an interest in property or the proceeds of prop- 
erty lawfully in the possession of the trustée in bankruptcy ? 

The property which is the subject of this- controversy was a stock 
of goods situated in the state of South Dakota. The petitioner G. E. 
Rochford, a citizen of lowa, had a chattel mortgage upon it made 
by the Redburn Grocery Company, a corporation, on August 5, 1902. 
The Redburn Grocery Company had obtained the property about July 
16, 1902, from Walter B. Redburn and George W. Redburn, co- 
partners as W. B. Redburn & Son, who were subsequently adjudged 
to be bankrupts. On August 16, 1902, a creditors' pétition for an 
adjudication of the bankruptcy of the copartnership and its members 
was filed in the court below. This pétition contained averments that 
the sale of the property from the partnership to the corporation was 
made with intent to defraud the creditors of W. B. Redburn & Son, 
and that it constituted an act of bankruptcy. On September 3, 1902, 
the partnership and its members were adjudged bankrupts on this 
pétition. Meanwhile, and on August 18, 1902, the court appointed 
H. G. Smith receiver of the property of the bankrupts, and ordered 
him to take possession of the stock of goods covered by the chattel 
mortgage. He obeyed the order. Then the sheriff of the county in 
which the goods were situated by direction of the petitioner Joe 
Kirby, who was the attorney for the petitioner Rochford, seized the 
property under the chattel mortgage. The District Court then issued 
an order to the petitioner Kirby and to the sheriff to show cause why 
they should not be directed to surrender possession of the property to 
the receiver. Rochford and Kirby, without any objection to the 
jurisdiction of the court below, submitted to it the question of their 
right to the possession of the mortgaged property, and the court de- 
cided and ordered that the possession belonged and should be sur- 
rendered to the receiver. This order was obeyed, and thenceforth 
the receiver and his successor, the trustée, held the custody of the 
property and its proceeds. On November 24, 1902, after notice to the 
creditors and parties in interest and without challenge of the jurisdic- 
tion of the court by any one, an order was made that the trustée, who 
had succeeded the receiver, should sell the mortgaged property free 
of ail liens and charges, and on November 29, 1902, the trustée made 
a sale of the property under this order. On November 28, 1902, 
the référée made an order that the petitioner Rochford should assert 
and propound to him any right, title, claim, or interest which he had 
in the mortgaged goods, and that he and his attorney, Kirby, were 
enjoined from threatening any intending purchaser of the property 
with their adverse claim to them. This order was served upon Roch- 
ford and Kirby, and it came on for a hearing on December 26, 1902. 
Kirby appeared generally for himself and specially for Rochford, on 
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whose behalf he objected to the jurisdiction of the court, and Roch- 
ford presentéd no claim to any right to, lien upon, or interest in 
the mortgaged property or its proceeds. The référée disregarded 
the objections to his jurisdiction, and adjudged that the chattel mort- 
gage to Rochford was void as against the creditors of the bankrupts, 
and that neither he nor Kirby had any title or interest in, or Hen upon, 
the stock of goods or its proceeds. This judgment was considered 
and sustained by the District Court on a pétition for review, and it is 
now presentéd to this court for reconsideration. 

It will be noticed from 'this brief statement of the facts which con- 
dition the question at issue (i) that the receiver and the trustée ob- 
tained possession of the mortgaged property under an order of the 
District Court which was the resuit ôf a hearing in which the question 
of the right of possession was sîtbmitted to it for décision by the 
mortgagee, Rochford, and by ail the other parties in interest, without 
objection to its jurisdiction; and (2) that the trustée sold the prop- 
erty free from ail liens and claims under an order issued, after notice 
to ail parties in interest, under Hke circumstances. 

The subséquent order of December 24, 1902, that the chattel mort- 
gage is void in the face of creditors, was first made by the référée, 
but it was confàrmed by the District Court, and it is assailed hère, not 
upon the ground that the référée was without jurisdiction while the 
court had the requisite power, but upon the theory that the court 
had no authority to hear and adjudge the question determined by it 
in a summary way upon an order to show cause or a notice, and that 
the only method by which the mortgage could be avoided and the pro- 
ceeds of the property relieved of the claim of the mortgagee was by 
a suit in equity in some court which could obtain jurisdiction of the 
parties by the service of a regular subpœna or summons. Moreover, 
if the District Court had jurisdiction to require the mortgagee, by 
a notice or an order to show cause, to présent his claim before it, or 
co be barred of any hen upon, or right to share in, the proceeds of the 
property in its possession, the référée had like power in this particular 
instance; for neither the bankruptcy act nor the gênerai orders in 
bankruptcy require such a proceeding to be had before the judge or 
the court. General Orders in Bankruptcy, xii, i. 89 Fed. vii, 32 
C. C. A. xvi. The real question, therefore, is whether or not the Dis- 
trict Court sitting in bankruptcy had jurisdiction to détermine in this 
summary way the claim of the mortgagee to the proceeds of the prop- 
erty in its custody. The bankruptcy act of 1898 provides that the Dis- 
trict Courts shall hâve jurisdiction to "(3) appoint receivers or the 
marshals, upon application of parties in interest, in case the courts 
shall find it absolutely necessary, for the préservation of estâtes, to 
take charge of the property of bankrupts, after the filing of the péti- 
tion and until it is dismissed or the trustée is qualifîed • * * * (jSy 
bring in and substitute additional persons or parties in proceedings 
in bankruptcy when necessary for the complète détermination of a 
matter in controversy ; (7) cause the estâtes of bankrupts to be col- 
lected, reduced to money and distributed, and détermine controversies 
in relation thereto, except as herein otherwise provided. * * *" 
Act July 1, 1898, c. 541, § 2 (30 Stat. 545, 546; 3 U. S. Comp. St. 1901, 
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p. 3421). It also contains a provision that "(a) the United States 
Circuit Courts shall hâve jurisdiction of ail controversies at law and in 
cquity, as distinguished from proceedings in bankruptcy, betvveen 
trustées as such and adverse claimants concerning the property ac- 
quired or claimed by the trustées, in the same manner and to the same 
«xtent only as though bankruptcy proceedings had not been instituted 
and such controversies had been between the bankrupts and such ad- 
verse claimants. (b) Suits by the trustée shall only be brought or 
prosecuted in the courts where the bankrupt, whose estate is being ad- 
ministered by such trustée, might hâve brought or prosecuted them if 
proceedings in bankruptcy had not been instituted, unless by consent 
of the proposed défendant." Section 23, 30 Stat. 552, 553 (3 U. S. 
Comp. St. 1901, p. 3431). 

It will be seen that under subdivisions 6 and 7 of section 2 the 
court had plenary authority to bring in additional parties when neces- 
sary for the complète détermination of a matter in controversy, to 
reduce the estâtes of bankrupts to money, to distribute this money 
and to détermine controversies in relation thereto, "except as herein 
otherwise provided." This exception refers to section 23 of the act, 
which defines the jurisdiction of the courts of the United States and 
of the States. The most striking characteristic of section 23 is that 
it séparâtes "controversies at law and in equity between trustées as 
such and adverse claimants concerning the property acquired or claim- 
ed by the trustées" from "proceedings in bankruptcy." It provides 
that such controversies in law and in equity, as distinguished from 
proceedings in bankruptcy, shall fall within the jurisdiction of the 
Circuit Courts of the United States to the same extent as though 
bankruptcy proceedings had not been instituted. But it leaves con- 
troversies in "proceedings in bankruptcy" within the jurisdiction of 
the District Court which conducts those proceedings. Now, the pe- 
titioner Rochford is a citizen of the state of lowa, and if the contro- 
versy between him and this trustée in bankruptcy is a "controversy 
at law or in equity as distinguished from proceedings in bankruptcy," 
under section 23, the concession must be made that the jurisdiction 
to détermine it was not in the District Court of South Dakota, but 
in the United States Circuit Court for one of the districts of lowa, 
or in some state court which could by service of summons obtain ju- 
risdiction of the mortgagee, Rochford. Where, then, is the line of 
démarcation between "controversies at law and in equity" and "pro- 
ceedings in bankruptcy," within the meaning of section 23? It is 
perhaps impossible to correctly draw this line in the absence of fur- 
ther adjudications, and it may be the part of wisdom to leave it to be 
marked by the décisions in actual cases as they shall arise. For- 
tunately there are already tvvo décisions of the Suprême Court which 
suificiently illustrate the distinction between the two classes of cases 
to enable us to readily place the controversy before us in the class in 
which it belongs. 

In Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 
L. Ed. 117s, that court held that a controversy between a trustée of 
a bankrupt estate and parties in possession of personal property under 
a conveyance by the bankrupt, which the trustée alleged to be traudu- 
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lent as ^o creditors, was a controversy in law or in equity, under 
section 23, and that the District Court had no jurisdiction to hear or 
détermine it on the theory that it was a proceeding in bankruptcy. 

On the other hand, in Bryan v. Bernheimer, 181 U. S. 188, 197, 
21 Sup. Ct. 557, 45 L. Ed. 814, the Suprême Court held that a con- 
trbvefsy between an assignée under a state law of a party who was 
subséquently adjudged a bankrupt, a purchaser from such an assignée, 
and the United States marshal who had taken possession of the prop- 
erty from the purchaser, pursuant to an order issued under clause 3 
of section 2 of the bankruptcy act, was a proceeding in bankruptcy, 
and that the District Court had jurisdiction (i) to order the marshal 
to take the goods from the possession of the purchaser, and (2) to 
adjudge the latter's claim to them upon a summary order to him to 
propound it to that court within 10 days or to be decreed to hâve no 
right or interest in the goods. It is true that in that case the pur- 
chaser appéared in the District Court and presented his claim to the 
property without protesting against its jurisdiction, but it is equally 
true and not less significant that the Suprême Court plainly declared 
that the District Court had the power under clause 6 of section 2 ta 
bring in the assignée if necessary for the complète détermination of 
the matter in controversy (page 198, igi U. S., 21 Sup. Ct. 557, 45 
Iv. Ed. 814), and that the District Court sitting in bankruptcy had 
plenary authority to summarily take property from the possession 
of adverse claimants by means of its receiver or the marshal, in case 
it found it absolutely necessary for the préservation of the estâtes un- 
der clause 3 of section 2. Pages 196, 197, i8ï U. S., 21 Sup. Ct. 557, 
45 L. Ed. 814. From thèse two décisions the foUowing conclusions 
are fairly deducible: 

(i) The District Court sitting in bankruptcy has no jurisdiction 
over a controversy between trustées in bankruptcy and an adverse 
claimant over the title or possession of property in the custody of 
the latter in the absence of his consent. But such an issue is a con- 
troversy at law or in equity, as distinguished from a proceeding in 
bankruptcy, within the meaning of section 23 of the bankrupt act of 
1898. 

(2) The District Court sitting in bankruptcy has jurisdiction of such 
a controversy in cases in which it finds it absolutely necessary for 
the préservation of the estate to take possession of the property 
from the adverse claimant by means of its receiver or the marshal 
under clause 3 of section 2, and such a seizure and the subséquent 
détermination of the issue thus raised between the trustée and the 
adverse claimant is a proceeding in bankruptcy as distinguished from 
a controversy at law or in equity, within the true construction of 
section 23. 

(3) The District Court sitting in bankruptcy has jurisdiction to 
détermine, after reasonable notice to the claimants to présent their 
claims to it, the claims of ail parties to property and to the pro- 
ceeds of property which its ofHcers hâve lawfuUy reduced to their 
actual possession in the course of the administration of the estate of 
the bankrupt, and controversies between trustées in bankruptcy and 
adverse claimants to property which has in this way reached the eus- 
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tody of the District Court are not controversies at law or in equity, 
as distinguished from proceedings in bankruptcy, within the proper 
interprétation of section 23. 

The administration and distribution of the property of bankrupts 
is a proceeding in equity, and when authorized by act of Congress it 
becomes a branch of equity jurisprudence. Bardes v. Hawarden 
Bank, 178 U. S. 524, 535, 20 Sup. Ct. 1000, 44 L. Ed. 1175; Swarts 
V. Siegel, 54 C. C. A. 399, 402, 117 Fed. 13, 16. Property in the cus- 
tody of a court of equity for administration is always held by it in 
trust for those to whom it rightfully belongs. The jurisdiction to in- 
quire and détermine who the lawful owners of it are, and to that end 
to call before it ail claimants by a reasonable notice or order to pré- 
sent their claims to the court within a reasonable time, or to be barred 
of any right or interest in the property in its custody, or in its pro- 
ceeds, is a power inhérent in every court of equity, incidental and in- 
dispensable to the authority to administer the property in its posses- 
sion and to distribute its proceeds. Chauncey v. Dyke Brothers, 119 
Fed. I, 3, 55 C. C. A. 579. 

In the case in hand the court below lawfuUy acquired the posses- 
sion of the mortgaged goods, and it lawfully converted them into 
money. The rightful custody of the property and its proceeds im- 
posed upon that court the duty to distribute the latter to their true 
owners. This possession and this duty necessarily empowered it to 
call the petitioners by a notice or order to show cause to présent their 
claims to the property or its proceeds to the court which held them 
within a reasonable time, or to be barred of any right to receive the 
property or the proceeds or any part of either. The order which 
was issued by the référée gave reasonable notice to this efïect to the 
mortgagee and to his attorney. That portion of that order which en- 
joined the petitioners from threatening the purchasers at the sale with 
their adverse claims to the property may hâve overstepped and prob- 
ably did pass beyond the limits of the authority of the référée. But 
that fact is immaterial now. The only question hère presented is 
whether or not the référée and the court had jurisdiction to déter- 
mine the validity of the claim of the mortgagee to the property or 
its proceeds. The sale was valid. The court lawfully acquired and 
rightfully held the custody ,of the property. The conversion of it 
into money by the sale was a rightful proceeding in bankruptcy. 
The issue of the notice to the mortgagee to présent his claim to the 
court and the adjudication of it were far within the jurisdiction of 
the référée and of the court below, and the pétition to review their 
action cannot be sustained. It is dismissed. 
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AMERICAN SUGAR REFINING 00. V. RICKINSON SONS & CO. 

(Circuit Court of Appeals, Second Circuit July 1, 1903,) 

No. 181. 

L Shipping— Damage to Sooar Cargo— Fault in Management of Ship. 

Sugar cargo stored In a hold was damaged during the voyage by sea- 
water, whicli entered from a water ballast tank through a manhole. 
The ship's carpenter, who made the manhole joint some three weeks 
before the véssel was loaded, testlfled wlthout contradiction that he made 
a good tight joint, and that It was tested several times before sailing by 
the fllllng of the tank, and dld not leak. The top of the tank was some 
17 f eet below the water Une, and it was shown that shortly af ter salllng 
the sea cock was opened for the purpose of fllllng the tank, and negll- 
gently left open for 7% hours, although 2 hours was sufflclent to fiU the 
tank, by reason of whlch the tank was subjected to great pressure. As 
to whether or not such pressure was sulHclent to cause the packlng to 
blow out of the manhole joint If properly constructed there was a confllct 
of testlmony. Helct^ that it was not Incumbent on the owners to test 
Buch joint by a pressure greater than It would be subjected to under con- 
ditions of good navigation, and that the évidence was not sufflclent to 
show that the shlp was unseaworthy at the beglnnlng of the voyage, but 
rather showed that the leakage was caused by leavlng the sea valve 
open, whlch was a fault In the management of the ship, for the consé- 
quence of whlch the owners were exempted from Uablllty by section 
3 of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. 9. Comp. 
St. 1901, p. 2946]). 

Appeal from the Distr'ct Court of the United States for the South- 
ern District of New York. 
In Admiralty. Libel in personam. 
For opinion below, see 120 Fed. 591. 

Appeal from a decree of the District Court for the Southern District of 
New York, entered February 20, 1903, for $3,713.55, In favor of the libelant 
for damages to cargo of sugar laden on the respondent's steamer Albion, 
In August, 1900. The libelant allèges that the damage was occasioned by 
the fallure of the respondent to use due diligence to make the vessel sea- 
worthy before sailing. The essentlal facts are fully stated in the opinion of 
the court below. 

The testlmony of respondent was taken at Newcastle-on-Tyne, the parties 
belng represented by members of the Engllsh bar who seem to bave been 
unfamlliar wlth the provisions of the Harter act. The conséquence Is that 
the record Is vague and indeterminate. Much testlmony whlch seemlngly 
could hâve been adduced has been omltted, and other testlmony has been 
returned which hàs Uttle relevancy to the points in controversy. 

The damage was occasioned by seawater admltted through the manhole 
door of ballast tank No. 4, whlch was dlrectly under hold No. 3, where the 
sugar was stowed. The ship's carpenter, who made the manhole joint, 
whlch gave way and caused the damage, testlfled that he made a good, tlght 
joint at Java three weeks before loading and sailing and wlthln that tlme it 
was tested on several occasions by fllllng the tank. He says: "The condi- 
tion of the manhole door before the cargo was loaded at Java was good and 
the Joints were perfectly tlght I made it myself. » * * It was after 
we reached Soerabaya that I made thls manhole joint. Whilst we were 
lylng there the shlp was being palnted and the after ballast tanks run in 
and pumped out and the fore tanks simllarly vice versa for tipping the ship 
to palnt. During the whole of that tlme there was no leakage from that 
manhole door. * * • At the tlme when the cargo was loaded the vessel 
was a llttle by the head and had a Ust to port I know that Bomethlng was 
done to correct the trlm by fllllng No. 3 and No. 4 tanks." 
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Tank No. 4 was fllled with seawater after the voyage was begun. Througb 
the négligence of the engineers the valve was left open from about 8 o'clock 
In the morning untll about 3:30 in the afternoon. Two hours were sufficient 
to fin the tank. During several hours after the tank was fllled the manhole 
Joint was, therefore, subjected to the pressure of the sea. In speaklng of this 
the carpenter says: "If the sea cocks were not closed when the tank was 
closed the resuit would be a great strain on the top of the tank, which 
would very likely cause the manhole packlng to give out. By a great strain 
1 mean hydraulie pressure from the sea bearing on the top of the tank." 

In his opinion no other cause except this pressure can be assigned for the 
subséquent blowing out of the packlng of the manhole joint. 

The manhole door "is held in position by dogs on the top side of the tank 
and bolts through the dog and through the door and nuts on the upper end 
of the bolts, and where the flange or edge of the manhole door bears upon 
the tank top, it is packed by white lead and spun yarn." There is soine 
testlmony that this work belongs to the engineer's department, and should 
hâve been undertaken by one of the engineers, but It is by no means satis- 
factory, the custom dlfferlng on différent ships. The making of the Joint 
was not a matter of much dlfïlculty and was entirely within the capacity 
of the carpenter or any mechanic of ordinary Inteliigence. 

The chief engineer and third engineer of the Albion were also examined. 
They knew nothing regarding the Joint made by the carpenter. They testified 
that after leaving Java the tank was run up and the sea cocks were open 
until 3:30 p. m.; that the manhole door must hâve had the fuU pressure of 
the sea for several hours, and that this pressure, "which must be enormous," 
would account for the leaking of even a good joint. The third engineer says: 
"I agrée with the carpenter that it must hâve been a tremendous pressure 
of the sea outside that burst the packlng. The joint must hâve given way by 
the great pressure." The chief engineer testifles that "the excessive pressure 
on the tank by leaving the sea cock open after the tank was fuU was bound 
to start the manhole. * » * i admit that the fault hère was the sea 
cock not being closed, thus causing excessive pressure on the manhole of the 
tank. • * * I adopt the position that this water in the hold and damage 
to the cargo resulted from the want of attention of the oflicers of the ship." 
He also testifles: "At Java we ran up the tanks several times, but not 
knowing when the manhole door was made, it is difficult for me to say when 
it would burst. It is perfectly clear that it did not burst in Java but in 
leaving. It is perfectly clear that It did not burst when the ship took in 
cargo or we would hâve seen it" 

The only oral évidence ofEered by libelant was the testimony of two ex- 
perts who say, In substance, that if the manhole Joint had been properly 
packed no amount of pressure by leaving the sea cock open could hâve blown 
out the Joint. Oonceding that it is improper to leave the pressure of the sea 
on the top of a tank for several hours after a ballast tank is fllled, it is their 
opinion that this -would produce no effect upon a manhole joint if it were 
perfeet, and the fact that the packlng blows out warrants the inference that 
the joint la unsound. 

J. Parker Kirlin and James T. Kilbreth, for appellant. 
Charles C. Burlingham, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). In the 
case of International Nav. Co. v. Farr & Bailey Ce, i8i U. S. 218, 21 
Sup. Ct. 591, 45 L. Ed. 830, the Suprême Court, at page 226, 181 U. 
S., page 594, 21 Sup. Ct., 45 U Ed. 830, say: 

"Even if the loss occur through fault or error in management, the exemp- 
tion cannot be availed of unless the vessel was seaworthy when Hhe salled^ 
or due diligence to make lier so had been exercised." 
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The questions to be determined,.therefore, are, first, was the ship 
seaworthy at the commencement of the voyage, and, second, if not 
seaworthy dîd her owners exercise due diligence to make her so ? 

It is unnecessary to discuss the negUgence of thé engineers in leav- 
ing the sea cock open, for the reason that this fault is undisputed in 
the testimony and is practically conceded by the libelant. In the brief 
it is stated: 

"If It is admitted that it was a fault in management to allow the sea cock 
to remain open for flve honrs longer than usual, this errer will not exonerate 
the shipowner, for he has failed to furnish a seaworthy ship." 

That thé careless filling of the tank was a fault în the management 
of the vessel is manifest. The Glenochil (1896) Prob. Div. 10, 8 Asp. 
N. S. 218. For such faults the owner, if he has exercised due dili- 
gence to make the vessel seaworthy, is not responsible, under the third 
section of the Harter act. 

The witnesses for the respondent agrée that the pressure produced 
by the open sea cock was sufïicient to blow out the packing no matter 
how carefuUy made. The libelant's experts deny this, but admit that 
it would produce some additional pressure upon the top of the tank. 
One of them testified as foUows: 

"The pressure that eould corne from the sea would only be due to the 
ordinary floating of the ship, and that pressure is withln the ordinary condi- 
tions for which a ship is constructed, and for which the tanks are con- 
structed." 

No tests were made and no data appears in the record from which 
the amount of pressure can be estimated. In such circumstances the 
court must proceed upon the proof as made by the parties. We are 
not permitted to enter the domain of science and attempt an applica- 
tion of the principles of hydrôstatics to the facts in hand even if com- 
pétent to do so. We may, however, consider some propositions which 
appear to be elementary. 

The top of the tank was about 17 feet below the level of the sea, and 
it is évident that if the mânhole door and the sea cock had both been 
left open the water in the water-tight hold would in time hâve risen 
to the level outside. With the manhole door closed the pressure pro- 
duced by this tendency of water to rise to its own level was resisted 
by the top of the tank, the door being a part thereof. The degree of 
force thus exerted is not shown, but it must hâve been considérable 
and it was a force that the door was not intended to resist. 

Assuming that the cock hàd been closed when the water had risen 
to a point an inch from the top of the tank, it is apparent that, when 
the ship was on an even keel, no strain whatever would hâve been 
brought upon the joint. The rolling and pitching of the ship would 
hâve produced pressure in ail respects similar to that which the joint 
successfully withstood when the ship was being painted at Java. 

The contention seems to be well founded that the pressure last de- 
scribed might cause an imperfect joint to leak so that the water would 
percolate thrpugh the packing, but that it would not cause the entire 
packing to "blow put" as was the case with the joint in question. 
Such a resuit, it is argued, could only resuit from a much greater 
pressure than is produced by the normal conditions of navigation. 
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One of the libelant's experts says : 

"If the joint is effectlvely and properly made I do not think that any 
pressure coming on it -would start the joint on a construction such as indi- 
cated by the description. The greater the pressure the tighter the joint will 
be." 

It would seem that this opinion leaves out of view the fact that the 
pressure upon the joint was equal in ail directions. The latéral pres- 
sure upon the packing was as great as the vertical pressure upon the 
Steel door itself. But, in any view, we are unable to accept the accu- 
racy of the statement ; it seems clear that sufificient pressure might be 
and, in fact, was brought against the packing to cause it to burst. 

We hâve, then, a confessed act of négligence on the part of the 
engineers, sufScient to account for the damage to libelant's cargo. 
Ail the witnesses who were présent at the time, and are familiar with 
the facts, unité in saying that it was this fault which caused the leak- 
age and that no ordinary joint could hâve withstood the pressure thus 
occasioned. The great weight of testimony is with the respondent 
upon this branch of the case, and the discussion might saîely end at 
this point were it not for the libelant's contention that the joint was 
unseaworthy and that this condition contributed, in connection with 
Ihe fault of management, to produce the damage. 

Did the owners exercise due diligence to make the Albion séa- 
worthy when she sailed? Was the joint properly packed? The car- 
penter who packed it appears to be an intelligent and compétent 
person and he testified that it was tight, strong and perfect in every 
particular. No one else saw it and his testimony is whoUy uncontra- 
dicted. After the joint was made it was tested by filling the tank and 
tipping the ship in various positions. The test showed no defect. 
This testimony is also uncontradicted. 

The District Judge criticises this test for the reason that it does not 
satisfactorily show that the tank had been subjected to the amount 
of pressure which afterwards caused the leak. This seems to us 
hardly a fair criterion. The pressure which afterwards caused the 
leak was an abnormal and extraordinary pressure and one which the 
owners could not foresee and were not bound to guard against. If 
the manhole door were made in the usual way and withstood the ordi- 
nary tests it should be sufficient. The owners were not called upon 
to apply a strain to which, in a well-managed ship, it would never be 
subjected. 

The accuracy of the tests at Java is also questioned by the libelant 
for various reasons, based upon assumptions not found in the record, 
but we are unable to accept thèse criticisms as well founded. It is 
true that ail the détails of the tests are not given, but if additional 
particulars were desired they could hâve been obtained on cross-ex- 
amination. It is difïicult to perceive what more the respondent could 
hâve done. No other test is suggested in the proofs. It is plain that 
no other test could be more effectuai. If the tank withstood the 
pressure of ordinary filling nothing more was needed. 

We do not feel justifîed in permitting the opinions of the experts to 
overthrow the direct and positive testimony that the joint was properly 
made and properly tested. If the tank had been filled in the usua! 
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way there would be unquestioned force in the expert's théories, but 
when it appears that the treatment which the tank received mig-ht hâve 
destroyed a much better joint than the respondent was legally bound 
to furnish, the principal reason for açcepting their opinions disappears. 
Having found a perfectly plain and adéquate cause for the damage 
we are net required to resort to spéculation and guesswork to fînd 
an additional cause. "The test of seaworthiness is whether the vessel 
is reasonably fit to carry the cargo which she has undertaken to trans- 
port." The Silvia, 171 U. S. 462, 19 Sup. Ct. 7, 43 L. Ed. 241. 

We think the Albion was reasonably fit to carry the libelant's sugar, 
and that she would hâve carried it safely had not the gross careless- 
ness of her ofïicers permitted the influx of seawater. 

The decree is reversed with costs and the cause is remanded to the 
District Court with instructions to disniiss the libel with costs. 



THE VALLEY FORGE. THE EAGLB HILL. THE GILBEBTON. THE 

KBYSTONB. 

(Circuit Court o( Appeals, Thlrd Circuit June 17, 1903.) 

No. 18. 

1. Collision— TuG with Tows and Steamship Mebtino— Change of Signal. 
Evidence considered, and held to sustaln a flndlng of the trial court 
that a tug whlch was passing up the Delaware river In the evening, 
with three tows abreast, was solely In fault for a collision with a steam- 
ship passing down, on the ground thaf after an exchange of proper 
signais for passing to the starboard she suddenly changed her signal 
and course, and attempted to pass on the starboard slde of the steam- 
ship, when the vessels were so near together that the latter could not 
avold the collision, although she dld ail that was possible to that end 
by at once giving alarm signais and reversing. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

In Admiralty. For opinion below, see 107 Fed. 999. 
John G. Lamb, for appellant. 
John F. Lewis, for appellee. 

Before ACHESON, DALLAS, and GRAY. Circuit Judges. 

GRAY, Circuit Judge. Thèse are cross-libels, in which liability for 
a collision between the steamer "Carisbrook" and the steam tug 
"Valley Forge" is charged by each libelant upon the other. From 
a careiÉul examination of the testimony, the relevant facts appear to 
be as foUows: 

The steamer "Carisbrook," whereof James Hummel was master, 
hailed from the port of Glasgow, Scotland, and was of 1,350 tons regis- 
ter. Late in the afternoon of December 9, 1898, she started from 
the port of Philadelphia, and was bound down the Delaware river 
on a voyage to Amsterdam, carrying a cargo of gênerai merchan- 
dise. Between half past 7 and 8 o'clock in the evening, while the 

^1. Signais of meeting vessels, see note to Union S. S. Co. v. Brie & W. 
Transp. Co. et al., SO C. C. A. 630. 
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steamer was on what is called the "Tinicum Island" range, which runs 
about east and west, and nearing its junction with the "Schooner 
Ledge" range, running about northeast and southwest, she observed 
the "Valley Forge" coming up the river somewhat below Chester, 
with a tow of three barges abreast, as indicated by her lights. When 
the "Carisbrook" arrived at the junction of the two ranges, and had 
turned down, or was about to turn down, on the Schooner Ledge 
range, the "Valley Forge" was opposite Market street, in the city 
of Chester, about three-quarters of a mile away, on the said range, 
or a little to the westward on a course parallel thereto. While the 
steamer and tug were in thèse relative positions, according to the 
weight of testimony, the "Carisbrook" blew one blast of her whistle, 
signifying that she would keep to starboard, according to the sailing 
rules, and pass the tug port to port. The "Valley Forge" promptly 
accepted, and answered with an assenting signal of one blast. The 
"Carisbrook" was then justified in assuming that the "Valley Forge" 
understood the situation as it was understood by the "Carisbrook," 
and properly made her préparations to pass to the right and to the 
westward of the tow. Within a very short time (the captain of the 
tug saying almost immediately, and those on the "Carisbrook" saying 
within a few minutes), the "Valley Forge" made a cross-signal of 
two blasts of her whistle, indicating that she would go to the west- 
ward of the "Carisbrook," and she accordingly put her wheel to star- 
board and sheered over towards the western shore of the river. The 
pilot and officers of the "Carisbrook" heard this signal, and observed 
immediately that the "Valley Forge" was showing her green light 
and shutting out her red. 

It is at this point that the testimony is somewhat contradictory. 
The captain of the "Valley Forge" testified that, at the time the 
answering signal of one blast was blown, it was intended only to 
signify that the signal of the "Carisbrook" had been heard and under- 
stood ; that immediately the cross-signal of two blasts was given, 
to indicate that the first signal could not be accepted, and that the 
"Valley Forge" would insist on passing to the westward, and that the 
"Carisbrook" then had time to accept said signal and pass to the 
eastward of the "Valley Forge." He further allèges that he was con- 
strained to this course by the facts, first, that a tug, towing a three- 
masted schooner, was coming down the river above him, on the 
Schooner Ledge range, and second, that a steamer was anchored 
on or near said range to the eastward, about half way between Mar- 
ket Street Wharf and the junction of the two ranges, and that, there- 
fore, there was not room for him to pass with his tow to the east- 
ward, as suggested by the signal of the "Carisbrook." 

On the other hand, the pilot, captain and second ofîicer of the 
"Carisbrook," who were on the bridge, testified to a difïerent situa- 
tion. The pilot on the steamer testifies that, when the "Carisbrook" 
blew one blast of her whistle, and was answered by the "Valley 
Forge" with one blast, they were from a half to three-quarters of a 
mile apart ; that immediately thereafter, the "Carisbrook" went about 
half a point to the westward of the Schooner Ledge range, and that 
the "Valley Forge," which, when the first whistle was blown, was 
124 F.— 13 
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showing;.red and green lights, then shut out the green and showed 
red, indiéàting thât she was acting in accordance with the signal given 
aiid received. Thàt about two minutes thereafter, and wheh the ves- 
sels were abotst ^ quartef of a, mile apart, the said pilot testifies that 
he heard two hlasts from the "Valley Forge," which was then show- 
ing her g^éen light and shutting out thé red; that at tHis time, the 
"Çarisbrook" was to the W'estward of the ranges, and could not pos- 
sibly hâve gotten her head around, so as to hâve cleared the barges; 
that she, thérefore, immèdiâtely sounded one whistle and then the 
danger signal of three whistles, and the signal for stop and full speed 
astern. Thé "Valley Forge," accOrding to ail the testimony, kept 
on her course to the westward, without stopping or slowing, the 
captain alleging as a reason therefor, that, the flood tide being with 
him, the tow would hâve drifted in on him had he stopped. The pilot 
and ofïicers 6f the "Carisbroôk" ail testified that it waS impossible to 
hâve avoided the collision, after hearing the signal of two blasts from 
the "Valley Forge," unlesé, 'possibly, the "Valley Forge" had stopped. 
Such being the différence in the staternents of those on board the 
steamship and the tow ifespectiyely, fortunately there is the disinter- 
ested testimony of the pilot and officers of the steamship "Corean," 
whiç'h was lyirlg at anchor a little to the eastward of the Schooner 
Ledge range, and nearly midway between the junction point of the 
two ranges and Market Street Wharf, àt Chester, sdrnewhat nearer 
the latter than the former. Thé captain of the "Corean" testifies 
that the "Calfisbrook" Was turning around the bend below "Tini- 
cum" when he first noticed her. As his steamship was riding at 
anchof, with her bow down stream, the "Carisbroôk" was on the 
starboard quarter, more astern than on the quarter! "Indeed, she 
was almost right astern when I first saw her." He heard the signal 
of one blast of the whistle of the "Carisbroôk," which was immè- 
diâtely replïed to by one' whistle from the "Valley Forge," which 
was below him and on his stafboard bow. She was showing her green 
light and wàsVabout half a mile away. He thinks the steamer and 
the tug were close on to a mile apart when the first signal of one 
blast was givéïl. The chart, howevér, corroborâtes the weight of the 
testimony, thâtthey were àbout threé-quàrters of a mile apart. The 
next signal df' two blasts of the' whistle from the "Valley Forge," 
he testifies, ]^as given when the barges of the tow were nearly abreast 
of the bridgé of the "Corean," where he was standing, and about half 
the length of "his ship away from his starboard side, which would be 
about 175 to 200 feet; tiiat immediately on blowing the two blasts, 
the tug starboarded her hélm; that when thèse two whistles were 
blown, there was not the slightest da.nger of either the tug or the 
barges colliding with the "Corean." At thé time the tug blew the 
two whistles, he thinks the "Carisbroôk" was to the westward of the 
range; that shOrtly after the blast of two whistles from the tug, the 
"Carisbroôk" bléw three whistles, mêâning that she was going full 
speed astern; that the tug had plenty of time to alter her course to 
starboard and clear the steamer, whért the steamer gave the signal 
of full speed aster^n ; and that the "Carisbroôk" could not, in his 
opinion, hâve donc anything other than was donc, to avoid the colli- 
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sion; that the collision occurred a minute or probably less after 
the two whistles were blown by the "Valley Forge." McKillip, sec- 
ond officer of the "Corean," was on deck and was watching thèse two 
vessels, as he was waiting until they had passed to heave up anchor 
and get under way. He says his vessel was lying to the eastward 
of the Schooner Ledge range, (of which fact he is certain, because 
the upper range Hght opened to the eastward of the lower range hght ; 
he therefore could not hâve been mistaken). He heard the signais 
on both vessels, and confirms the testimony of the captain as to ail 
important points. He heard the tug boat blow the two whistles, 
when nearly abreast of the "Corean," which was answered by one 
blast from the "Carisbrook," and immediately thereafter by the dan- 
ger signal of three. He thought the steamer was to the westward 
of the ranges at that moment, and that nothing could hâve been 
done by her to hâve avoided the collision. They were too close. 
Both officers say that they were astonished to hear the two whistles 
from the tug, and see her starboarding her helm, as they were both 
of opinion that a collision was then inévitable. Kelley, the pilot on 
the "Corean," corroborâtes this testimony, and says that the "Caris- 
brook" and "Valley Forge" were about three-quarters of a mile 
apart when the "Carisbrook" blew one whistle and the "Valley 
Forge" answered it. Ail three of thèse witnesses testify that there 
was nothing in the river to prevent the "Valley Forge" and the 
barges keeping to the eastern side of the channel ; that no schooner 
towed by a tug down the river was between the "Carisbrook" and 
"Valley Forge" at the time the fîrst whistle was blown; that such a 
tow had passed down some time before, and had passed the "Valley 
Forge" and was below Chester when the first whistle was blown. 
The second mate of the "Valley Forge," who was at the wheel, tes- 
tifies that there was no other vessel than the "Corean" between the 
"Valley Forge" and the "Carisbrook," when the "Valley Forge" 
was opposite Market Street Wharf, at Chester, as was charged in 
the libel and testified to by the captain, and when asked why, after 
the "Valley Forge" blew one whistle, she did not go to starboard, 
as indicated by the whistle, answered, "I do not know." 

Believing that the facts thus summarized are established by the 
weight of testimony, the conclusion inevitably follows that the "Val- 
ley Forge" was in fault, and that the "Carisbrook" did ail that could 
be required under the circumstances to avoid the collision that oc- 
curred. If the captain of the "Valley Forge" gave the cross-signal 
of two whistles, and starboarded his helm to go to the westward, 
under the mistaken belief that there was no room for him to pass 
to the eastward, he was liable, both on the ground that he mistook 
the situation, and that, even supposing that he was not mistaken, 
he erred in giving the signais that were given from his vessel. Un- 
der" the rules adopted by the board of supervising inspectors, and ap- 
proved by the Secretary of the Treasury, in 1899, he should not, after 
accepting the signal of pne blast of the whistle of the "Carisbrook," 
and returning it, hâve given a cross-signal of two whistles, as he did. 
The duty imposed by rule 3 of the rules just ref erred to, require that 
he should, if he doubted his ability to pass to the eastward, hâve 
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slowed (Jown and given four or more rapid blasts of his whistle, 
to indicate that he was in doubt, and that there was danger. The 
cross-signal which he did give, is peremptdrily forbidden b^' the rule 
reîerred to, and produced a situation of doubt and danger, in which 
the "Carisbrook" would hâve been free from liability, even had she, 
under the circumstances, acted Upon a mistaken judgment as to the 
pfoper course to pursue. The weight of the testimony, however, 
cônvinces us that the "Carisbrook" acted in accordance with those 
rules of prudence, which should govern a careful and skillful naviga- 
tor, and was without blâme in the premises ; and for thèse reasons 
we think the decree of the court belqw in each case was right, and 
should be affirmed 



SLOAN V. WOLF CO. 
(Circuit Court of Appeals, Blghtli Circuit. July 9, 1908.) 

No. 1,848. 
1. CoNTRACT— Proposai,— Rbjectbd by Counïkr Opfer— Accbptakce of Lat- 

TBR— EfFBCT. 

An ofler of a modlflcatlon or condition in answer to a proposai for a 
contract Is a rejection of the original proposition, and an acceptance by 
the flrst proponent of the counter offer of his respondent concludes the 
agreement, and makes th^e modification or condition a part of It 

i. Sale— QuAUANTT — Damages por Bçeach— Option op Purchasbr. 

The purchaser of machinery or personal property under a broken 
guaranty has a cholce ôf remédies. He may retaln the property and re- 
cover the différence betWeen Its actual ànd its contract value, or he may 
returnthe property and recover the purchase price, 

8. Samb— Limitation of REikfEDY by Stipulation. 

But where the contract of guaranty expressly provided that If any 
part of the property sôld -was found defective the vendoTs would upon 
recelpt of notice replace that part on board the cars at thelr factory, 
heU, this stipulation Itmlted the liability of the vendors for f urnishing 
a leaky and worthless turbine wheel to placing a flrst-class wheel in 
place of the worthless one on board the cars at their factory, and it im- 
posed upon the purchaser the dùty of notifying the vendors of the def ect 
as soon as It was discovered. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Nebraska, 

H. C. Brome (A. H. Burnett, on the brief), for plaintifif in error. 
John G. Cowin, for défendant in error. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

SANBORN, Circuit Judge. This was an action by the Wolf Com- 
pany for the purchase price of the machinery for a mill which they sold 
and delivered to Thomas L. Sloan, the défendant. Sloan denied that 
the plaintiffs had performed their contract, and pleaded counterclaims 
(i) for moneys paid at the request of the plaintifïs for labor and ma- 
terials used in reconstructing the forebay, penstock, and race; (2) for 
a breach bf plaintifïs' guaranty to furnish a first-class turbine wheel ; 
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(3) for a breach of their guaranty to furnish proper elevator trunking 
and spouting; and (4) for a breach of their guaranty to furnish two 
No. I Impérial scourers. 

The contract was that the défendant would construct the forebay, 
penstock, race, and the building for the mill, but that the plaintiffs 
would furnish working drawings for the construction of thèse parts, 
and that they would furnish the turbine wheel, the trunking, spout- 
ing, scourers, and other machinery. The parties proceeded in the 
performance of their agreement until the mill was completed. But 
when it was started it failed to develop sufficient power to do any 
grinding, and in order to make it operative it became necessary to 
take out, lower, and rebuild the penstock at an expense of several 
hundred dollars. Thereupon a controversy arose between the par- 
ties over the question which of them should bear the expense of recon- 
struction, and after one Stevens, who had been the agent of the plain- 
tiffs to take the original order for the machinery, had made the propo- 
sition set forth in the telegram recited below, and had directed certain 
employés to proceed to take out and rebuild the penstock, the follow- 
ing telegrams passed between the parties : 

"The Wolf Co., Ohambersburg, Pa. 

"Hâve foUowlng proposais from your agent. 

" 'We propose to adjust your water-wheel, and remodel wheel pit and tall- 
race to conform to Ponsar's plans which we guarantee to glve ample power 
under 8 foot head to operate your mill to full capacity. We guarantee our 
wheel to be perfeet and net to leak. We propose to do this at our own ex- 
pense and should the fault prove to be in us we will eheerfuUy acknowledge 
and pay for same. The Wolf Co., 

" 'Fer P. A. C. Stevens, Agt.' 

"Hâve not aceepted. Men at work at your direction and responslblllty. 
Hâve protested against work without guarantee for cost and damages. 

"Thomas L. Sloan." 

"Febr. 21, 1900. 
"Dated Chambersburg, Penn 21. 
"To Thos. L. Sloan, Pender. 
"Don't do anything tlll hear further from us are waitlng Stevens letter. 

"The Wolf Co.'' 

"Febr. 23, 1900. 

"Dated Chambersburg Penn 23. 
"To Thos. L. Sloan, Pender, Nebr. 

"Stevens letter received order millwrlghts proceed with work ail satisfac- 
tory our responsibility. The Wolf Go." 

After the receipt of the last telegram the défendant permitted the 
employés to proceed with the work of reconstruction, paid for the 
labor and materials used for that purpose at the request of the plain- 
tiffs, and charged the moneys thus expended to them. The défendant 
seeks the recovery of thèse moneys by his first counterclaim. 

It is assigned as error that the court below instructed the jury, in 
the light of thèse facts, that the Wolf Company did not by the above 
writings become guarantors of the expense of lowering and rebuild- 
ing the penstock, but that the légal effect of thèse telegrams was to 
leave the company liable for the expenses of lowering the penstock in 
case they were to blâme for the faulty construction of it, and in that 
case only. If this was the only effect of the writings under considéra- 



198 124 FEDERAL RBPORTEB. 

tion, then they had no effect; for the plaintiffs were liable, in the ab- 
sence of the telegrams, for ail the expansés of the reconstruction, iî 
the mistake in the original construction was attributable to their négli- 
gence or to their fault. This was the proposition which Stevens made 
to the défendant, and which the défendant rejected. His answer to it 
was that he had not accepted it, that the men were at work at the plain- 
tififs' direction on their responsibility, and that he protested against the 
work w'ithout a guaranty of the costs and damages. This was a clear 
rejection of the original proposition, and an ofïer to accept it on the 
condition that the plaintifïs would be responsible for the cost and dam- 
ages. The plaintifïs accepted the proposai with the tendered condition 
or modification, and the contract was complète. They replied : "Or- 
der miUwrights proceed with work ail satisfactory our responsibility." 
Until that telegram was received the minds of the parties had not met 
upon any agreement. The minds of the plaintifïs insisted that they 
should be responsible for the cost of reconstruction only in case the 
fault in the original building was theirs. The mind of the défendant 
rested upon the proposition that the plaintifïs should be responsible 
for the cost and damages of the reconstruction in any event, whether 
the mistake was the fault of the plaintifïs or of the défendant. Their 
minds fîrst met on the defendant's proposition. They met the mo- 
ment the plaintifïs telegràphed that ail was satisfactory, and that the 
miUwrights should proceed upon their responsibility. The Circuit 
Court was in error in its construction of the contract made by thèse 
writings. It should hâve charged the jury that the plaintifïs promised 
to pay the cost of the rêcprtfetruction of the penstock and its connec- 
tions by their telegram of February 23, 1900, when they directed the 
work to proceed upon their responsibility. 

An ofifer of a modificatiori or condition in answer to a proposai for 
a contract is a rejection of the proposai, and an acceptance by the 
original proponent of the ofïer of his respondent concludes the agree- 
ment, and makes the modification or condition a part of it. 

Another spécification of arror is that the court instructed the jury 
that the défendant was entitled to no allowance or crédit on account of 
the defects, if any, in the wheel and scourers. This instruction was giv- 
en on the theory that the défendant gave no notice of any defects in 
thèse parts of the machinery until after he had accepted and used them 
for two or three years. If no such notice was given, it is not perceived 
how this spécification of error can be sustained. It would not be 
profitable to review the évidence in the record to learn whether or not 
there was any évidence of such a notice which should hâve been submit- 
ted to the jury, because the case must be tried again in any event, and 
upon the second trial it is probable that the testimony will diiïer in 
some respects from that now before us. It will be more conducive 
to a correct resuit at the coming trial to briefiy express our views of the 
relations and rights of the parties with référence to the subjects of 
thèse counterclaims under the contract between them. That contract 
provided that the défendant should hâve no right to operate or run the 
mill or machinery until a settlëment was made by him according to 
its terms, and that his opération of it without the written consent of 
the plaintifïs should be considered a full acceptance of the mill and its 
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machinery. It also Contained this clause : "The company guaranties 
that the entire équipaient of machinery herein described shall be first 
class, and not likely to get out of order, and to be in ail respects as 
herein specified. Should any part be found détective upon starting, 
the company agrées to replace the same upon receipt of notice on 
board cars at factory." Thèse provisions of the contract clearly évi- 
dence the intention of the parties to make an immédiate notice of 
defects at the time that the machinery was ready to start a condition 
précèdent to the defendant's right to recover on the guaranty. They 
also disclose the intention of the parties to fix and limit the damages 
resulting from any defective part of the machinery to the delivery by 
the vendor of a first-class corresponding part on board the cars at the 
factory. It may be that the remedy of the défendant for a latent de- 
fect or for a slight one which could be remedied at a small proportion 
of the expense of replacing the defective part was not restricted by the 
agreement to his right to hâve the defective part replaced on board the 
cars at the factory. But that is not the nature of the imperfections 
that are the subjects of the counterclaims in this action. Take, for ex- 
ample, the turbine wheel which is the subject of the second counter- 
claim. The défendant pleaded and he testified that when he received 
this wheel it was and has ever since been worthless, and that the 
amount he was entitled to recover on account of the defects in it was 
the entire contract price of the wheel. It is plain that under this 
contract the only liability of the plaintiflfs for such a plain and complète 
failure as this was their liability to replace the worthless wheel with a 
first class one on board the cars at their factory. And it is not less 
clear that a speedy notice by the purchaser of such a patent and fatal 
defect in the motive power of the mill was a condition précèdent un- 
der this contract to a recovery for such defects in the wheel. 

In the absence of stipulation to the contrary, the purchaser of ma- 
chinery or Personal property under a broken guaranty has a choice 
of remédies. He may retain the property and recover the différence 
between the actual value of the article as delivered and its value as ■ 
agreed to be delivered, or he may return the property and recover the 
purchase price. Whalen v. Gordon, 37 C. C. A. 70, 78, 95 Fed. 305, 
312; Dorr V. Fisher, i Cush. 271, 273, 274; Rogers v. Hanson, 33 
iowa, 283, 287; Hyatt v. Boyle, 5 Gill & J. no, 121, 25 Am. Dec. 276. 
But in the case in hand the parties to the contract expressly agreed, 
as they had the lawful right to do, to the extent and character of the 
damages which the défendant should recover for a defect in any part 
of the machinery. They stipulated that he (Sloan) should receive a 
first class pièce of machinery on board the cars at the factory of the 
plaintiffs in the place of the defective pièce which had been delivered. 
Thèse provisions of the agreement are too plain to be evaded or mis- 
understood. They contemplated and required a notice by the de- 
fendant at the starting of the machinery of so patent a defect as the 
utter worthlessness of the turbine wheel, and permitted the plaintiffs 
to relieve themselves from ail damages on that account by replacing 
the defective part of the machinery with a first-class turbine wheel of 
the character described in the contract on board the cars at their fac- 
tory in Pennsylvania. It is unnecessary to extend this opinion, and a 
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rational application of the views which hâve aiready been expressed to 
the facts which may be developed at the coming trial will doubtless 
lead to a just and correct resuit. The judgment below is reversed, 
and the case is remanded to the court below, with instructions to 
grant a new trial 



N. K. FAIRBANK CO. v. WINDSOR et al. 

(rarcuit Court of Appeals, Second Circuit July 1. 1Ô03.) 

No. 161. 

1. Eqoitt— Pq-wer of Codrt to Révise iNTEBLoccTORr Decr-er. 

An Interlocutory decree adjudglng that défendant was chargeable witti 
unfalr compétition, and dlrectlng an accounting for damages and profits, 
remains under the control of the court, and subject to revision on the 
merlts, until the entry of a final decree. 

2. Unfair Compétition— Grocnds for Recovert op Damages— Fraudulent 

Intent. 

Damages and profits for unfair compétition In trade are recoverable 
only on the ground of intentional fraud, which must be found either from 
direct proof, or by inference from the facts shown; and such a flnding 
by inference is not warranted where défendants purchased, with the 
other property of an insolvent corporation, a quantity of cartons, the 
use of which had been determlned by a Circuit Court, not to constitute 
unfalr compétition as against complainant, and used the same rmtil the 
décision of such court was reversed, when they at once ceased such use. 

Appeal from the Circuit Court of the United States for the Western 
District of New York. 

This cause cornes hère upon appeal from a final decree of the Cir- 
cuit Court, Western District of New York, which adjudged that de- 
fendants pay to complainant $2,173.26, as gains, profits, and ad- 
vantages fraudulently diverted from complainant to défendants, to- 
gether with master's fee and costs. The facts are set forth in the 
opinion. 

For opinion below, see 118 Fed. 96. 

Tracy C. Becker, for appellants. 
Archibald Cox, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. Some time prior to 1890 complainant 
began the manufacture of a new variety of soap powder, which it called 
"Gold Dust," and put on the market in a distinctive form and style 
of package. It spent large sums of money in advertising, and thereby 
created a large demand for the powder in every state and territory of 
the United States. In 1892 or 1893 a corporation known as the R. W. 
Bell Manufacturing Company began to make a soap powder contain- 
ing the sarae constituents, and ofïered it on the market in compéti- 
tion with complainant's. Prior to that time it had manufactured a 
soap powder, which it marketed in distinctive packages ; but, when the 

H 1. See Equlty, vol. 19, Cent. Dig. | 1027. 

1,2. Unfair compétition, see notes to Scheuer v. Muller, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 C. 0. A. 376. 
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formula was changed, the persons who conducted the affairs of the 
Bell Company made changes in its style and forœ of package. Of 
thèse this court said (Fairbank Co. v. Bell Ce, J7 Fed. 869, 23 C. C. 

A. 554)-- 

"It seems Impossible to escape the conviction that the new form of package 
was devlsed with a elear intent to simulate, to a greater or less extent, the 
complainant's package." 

And we added that : 

"Although we are setisfied that defendant's new form of package was 
devlsed with an intent to produce a package resembling complainant's, the 
continued use of such package should not be enjoined unless the similarity 
between the two is of a character to convey a false Impression to the public 
mind, and to mlslead and deceive the ordlnary purchaser." 

The Fairbank Company sued the Bell Company for unfair compéti- 
tion. The suit came on for trial in the Northern District of New 
York. That court reached the conclusion that, whatever resemblance 
■there might be, there was no probability that a buyer of ordinary 
prudence would be imposed upon by the Bell package, and on Junuary 
8, 1896, entered a decree dismissing the bill. 71 Fed. 295. The corn- 
plainant appealed to this court, which on January 5, 1897, reversed the 
Circuit Court, holding that the Bell Company had intentionally and 
fraudulently devised a form and style of package which so closely re- 
sembled complainant's as to constitute unfair compétition, and to mis- 
lead and deceive the ordinary purchaser. Fairbank Co. v. Bell Co., 
supra. Prior to this the Bell Company had become fînancially err:- 
barrassed, a receiver of its property had been appointed, and in July, 
1896, he sold to the défendants a large quantity of its assets, including 
a quantity of the paper boxes or cartons, which, when put together, 
constituted the packages complained of in the suit against the Bell 
Company. Défendants took a lease of the old soap factory of that 
Company at Bufïalo, and proceeded to manufacture soap powder, 
selling the same in said boxes or cartons, until the mandate of this 
court in the Bell Case was fîled. Thereupon défendants promptly 
ceased such manufacture and sale. 

On March 31, 1897, the suit at bar against Windsor and his partner 
was begun, the bill alleging that since July i, 1896, défendants hâve 
unlawfully, intentionally, and fraudulently prepared, put up, and sold 
soap powder in the form and style of package complained of. Issue 
was joined and the cause came on for trial on November 22, 1897. 
The facts were stipulated ; it being admitted that between June i, 1896, 
and January 5, 1897, défendants sold soap powder in packages which 
were in every way the same packages as those referred to in the de- 
crees against the Bell Company. The court adjudged that, between 
the dates named, défendants entered into an unlawful compétition 
with the complainant, and that défendants' use of the packages de- 
scribed "constitutes an unlawful and inéquitable compétition in busi- 
ness." It decreed an injunction, and "an account of the gains, profits, 
and advantages which hâve been fraudulently diverted from the com- 
plainant to the défendant." The défendants did not appeal from this 
decree. Before the master they contended that there could be no 
recovery of damages or profits for the period during which the de- 
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crée of the Circuit Court remained in force, which held the packages 
not to be Sitch a simulation of 'Complainant's package as to constitute 
an unlawffil and inéquitable coniî)etition. The master overruled this 
contention, as he was bound to do under the decree which appointed 
him. The same point was presented to the Circuit Court at iïnal 
hearing by exception to the master's report, but the report was con- 
lirmed in ail respects, and final decree entered as above stated. 

Wliere there has been an infringement of a. patent, damages and 
profits may. be recovered, if the articles ,have been marked "Patented," 
as the statute requires, although no infringement were intended, and 
the défendant was even ignorant of the existence of the patent. Hogg 
V. Emerson, ii How. 587, 13 L. Ed. 824; Emerson v. Simm, 6 Fish. 
Pat. Cas. 281, Fed. Cas. No. 4,443; Walker on Patents, § 569. The 
complainant contends that a like rule should be applied hère. We 
do not agrée with him. As to whât should be the rule where there 
has been an unintentional copying of a registered technical trade- 
mark, we need iiot discuss, because in the suit at bar there is no ques- 
tion of trade-mârk. Relief is sought only upon the theory of unfair 
compétition,' and there can be no recovery unless the court is satis- 
fied that theré has been an intent on the part of défendants to palm 
ofif their goods as plaintifif's. In many of thèse unfair compétition 
cases the fraudulent intent is inferred from the facts, sometimes 
against the sworn protestations of the infringer that he was trying 
to difïerentiate his packages from those of the complainant, not to 
simulate them. But in ail cases where there has been recovery, in- 
tentional fraud has been found. In the case at bar it will be noted 
that défendants did not design the offending package. The various 
détails of change from an earlier form and style of package, which 
in the Bell Co. Case were found to be so illuminative of an intention 
to confuse and to divert trade, do not aflfect thesé défendants. They 
bought the materiâls for making packages, which a court of compe- 
tetit jurisdiction had decided did not resemble complainant's packages 
sufficiently to constitute unfair compétition. They continued making 
and selling such packages only while that décision stood, and upon 
îts reversai they at once desisted. Whether that décision was sound 
of not is immaterial. It would be straining the doctrine of inferred 
intent beyond ail reasonable bounds to hold that one who bought, 
made, and sold while that décision betweèn the original manufacturer 
and the designer of the package remained in force, intended to enter 
into "an unlawful compétition" with complainant. See, also, Weed v. 
Peterson, 12 Abb. Prac. N. S. 178. We are clearly of the opinion 
that, upon the facts in proof, complainant was not entitled to recover 
damages or profits. And it was compétent for the Circuit Court 
ât final hearing to make such a disposition of the cause, notwithstand- 
ing that the interlocutory decree found unlawful compétition, and 
orderéd recovery of damages and profits. At final hearing ail of the 
previous interlocutory orders in relation to the merits were open to 
revision, and under the cbntrbl of the court. Fourniquet v. Perkins, 
16 How. 82,' 14 L. Ed. 854; Steam Stone-Cutter Co. v. Sheldon 
(C. C.) 21 Fed: 875; American Diamond Drill Co. v. Sullivan Co. 
(C. C.) 21 Fed. 74. 
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In view of the unusual character of the litigation, and the défend- 
ants' unnecessary delay in presenting their objections to the court, 
we think the decree should stand as to the master's fées and the costs 
of the Circuit Court. The decree appealed from, however, should be 
modified by striking out so much of it as affirmed the report of the 
master, and directs the payment of $2,173.26 costs. 

Decree reversed and cause remanded, with instructions to decree 
in conformity with this opinion. 

Pétition for Reargument. 
(August 5, 1903.) 

PER CURIAM. The appellee misunderstands the scope of the 
décision. The findings of fact by the court at interlocutory hearing 
are in no way disturbed. It is still "ordered, adjudged, and decreed" 
that the défendants, without right, put up and sold packages in in- 
fringement of complainant's, and that complainant is entitled to an 
injunction against the continuance of such acts. The Circuit Court, 
however, did not, at the interlocutory hearing, where judgment was 
entered by consent, undertake to fix the amount of damages and 
profits. Therefore that question was open, upon the record and 
proofs, before the master and when the cause came on for final hear- 
ing. Being open before the Circuit Court at final hearing, where 
decree was not entered by consent, but was opposed, the same question 
was open for review hère. 

Pétition for reargument is denied. 



MORGAN et al. v. THOMPSON et al, 

(Cll<:uit Court of Appeals, Eighth Circuit July 9, 1903.) 

No. 1,862. 

1. Circuit Courts of Appbals — Appellatb Jurisdiction — Retiew of Finai. 

Décisions. 

Tlie appellate jurisdiction of ttie United States Circuit Courts of Ap- 
peals Is limited to the review by writs of error or appeals of final déci- 
sions of the courts below. U. S. Comp. St. 1901, p. 549, § 6, Act March 
3, 1891, c. 517, § 6, 26 Stat. 828; Act March 1, 1S95, e. 145, § 11, 28 Stat. 
698. 

2. Final Décision — Définition. 

A final décision completely détermines the rights of the parties afCected 
by it. An order, judgment, or decree which does not substantially and 
completely détermine the rights of the parties affected by it in the suit, 
so that. If it should be afflrmed, the court below would hâve nothing to 
do but to exécute the order, judgment, or decree it had already rendered, 
Is not a final décision, and cannot be reviewed in the Circuit Court of 
Appeals. 

3. Samb— Judgment Revbrsing and Remanding not a Final Décision. 

A judgment of the TJnited States Court of Appeals in the Indian Ter- 
ritory which reverses the judgment of an inferior court and remands 

T 1. Orders, decrees, and judgments reviewable in Circuit Courts of Appeals, 
see note to Salmon v. Mills, 13 C. O. A. 374. 

U 2. What decrees are final, see note to Brush Electric Co. v. Electric Imp. 
Co., 2 0. 0. A. 379, 
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the case for further proceedlngs, In whlch the trîal court may détermine 
the rights of the parties, Is not a final décision, and is not reviewable 
In the United 8tates Circuit Court of Appeals. 
(Syllabus by the Court) 

In Error to the United States Court of Appeals in the Indian Terri- 
tory. 

' W. A. Ledbetter, S. T. Bledsoe, and J. B. Thompson, for plaintiffs 
in error. 
O. W. Patchell and A. F. Pyeatt, for défendants in error. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

SANBORN, Circuit Judge. This is a writ of error to review a 
judgment of the United States Court of Appeals c. the Indian Terri- 
tory which reversed a judgment of the United States Court for the 
Southern District of the Indian Territory, overruling a demurrer to a 
pétition, and remanded the case to the trial court "for further proceed- 
ings to be therein had according to law, and not inconsistent with the 
opinion herein delivered." 

The jurisdiction of this court to review the judgment of the United 
States Court of Appeals of the Indian Territory is derived from this 
provision of section ii, c. 145, Act March i, 1895, 28 Stat. 698: 

"Writs of error and appeals from the final décision of sald appellate court 
shall be allowed and may be taken to the Circuit Court of Appeals for the 
Eigbth Judiclal Circuit in the same manner and under the same régulations 
as appeals are taken from the circuit courts of the United States." 

The act creating the Circuit Courts of Appeals grants jurisdiction 
to them to review the décisions of the Circuit Courts of the United 
States, in thèse words : 

"That the circuit courts of appeals established by this act shall exercise 
appellate Jurisdiction to review by appeal or by writ of error final décisions 
in the district court and the existing circuit courts in ail cases other than 
those provlded for in the preceding section of this act unless otherwise pro- 
vided by law." U. S. Comp. St ISOl, p. 549, § 6, Act March 3, 1891, e. 517, 
I 6, 26 Stat. 828, 

A final décision, within the meaning of thèse provisions of the acts of 
Congress, is oné which cornpletely adjudicates the rights of the parties 
to the suit, so that if it is afifirmed the court below will hâve nothing to 
do but to exécute the judgment or decree which évidences the décision 
it has alreâdy rendered. An order, judgment, or decree which does 
not hâve this efïect — one which leaves the rights of the parties to the 
suit undetermined and subject to farther adjudication — is not a final 
décision, and the Courts of Appeals hâve no jurisdiction to review it. 
vStandley v. Roberts, 59 Fed. 836, 839, 8 C. C. A. 305, 308 ; Hooven, 
Owens & Rentsçhler Co. v. John Featherstone's Sons, m Fed. 81, 85, 
49 C. C. A. 229, 233 ; Carmichael v. City of Texarkana, 1 16 Fed. 845, 
846, 54 C C. A. 179, 180, 58 L,. R. A. 911. The judgment challenged 
by the writ of error in this case reversed the judgment below, and re- 
manded the case to the trial court for further proceedings. The plain- 
tiffs, "William J. Thompson, Sîimuel G. Wall, and Ellen Wall, had 
brought an action of forcible entry and detainer againàt the défend- 



MORGAN V. THOMPSON. 205 

ants, William Morgan and Robert Morgan. The case had proceeded 
until a second amended pétition had been interposed by the plaintifïs, 
and a demurrer to it by the défendants. The trial court sustained the 
demurrer and entered a judgment for the défendants. The plaintifïs 
appealed to the United States Court of Appeals in the Indian Terri- 
tory. That court held the pétition suificient, reversed the judgment 
below, and remanded the case to the trial court for further proceed- 
ings not inconsistent with its opinion. The efifect of this ruling of 
the Court of Appeals is to compel the trial court to overrule the de- 
murrer, to permit the défendants to answer and to proceed to a triai 
of the issues which may be raised by the pleadings. The statutes of 
the Indian Territory provide that "upon a demurrer beiiig overruled 
the party demurring may answer or reply." Ind. T. Ann. St. 1899, § 
3284 ; Mansf. Dig. § 5079. Thus it conclusively appears that the judg- 
ment of the Court of Appeals reversing the judgment of the trial court 
is not a final décision of the rights of the parties to the controversy, 
but that thèse rights remain undetermined, and subject to the trial 
of the issues which are yet to be framed and determined in the trial 
court. 

The Suprême Court has jurisdiction in certain classes of cases to 
review "a final judgment or decree in any suit in the highest court 
of a State." Rev. St. § 709, U. S. Comp. St. 1901, p. 575, § 709. But 
that court held that a judgment of the Suprême Court of Wisconsin 
reversing a judgment of an inferior court which overruled a demurrer 
to a complaint was not a final judgment, and could not be reviewed in 
that court, because it did not linally détermine the rights of the parties 
but remanded the case to the court below for further proceedings. 
Great Western Tel. Co. v. Burnham, 162 U. S. 339, 341, 342, 16 Sup. 
Ct. 850, 40 L. Ed. 991. There is a long line of décisions in that court 
to the efifect that a judgment of a suprême court of a state reversing 
a judgment, order, or decree of a trial court, and remanding the case 
for farther proceedings either at law or in equity, is not a final décision, 
and cannot be reviewed by the Suprême Court of the United States. 
Moore v. Robbins, 18 Wall. 588, 21 L. Ed. 758; St. Clair v„ Livingston, 
18 Wall. 628, 21 L. Ed. 813 ; Parcels v. Johnson, 87 U. S. 653, 22 L. 
Ed. 410; Bostwick v. Brinkerhofif, 106 U. S. 3, i Sup. Ct. 15, 27 L. 
Ed. 72>'y Brown v. Union Bank, 4 How. 465, 11 L. Ed. 1058; Pepper 
v. Dunlap, 5 How. 51, 12 L. Ed. 46; Tracy v. Holcombe, 24 How. 426, 
16 L. Ed. 742; McComb v. Commissioners of Knox Co., 91 U. S. 
I, 23 L. Ed. 85; Baker V. White, 92 U. S. 176, 23 L. Ed. 480; Davis 
V. Crouch, 94 U. S. 514, 24 L. Ed. 281 ; Whiting v. United States 
Bank, 13 Pet. 6, 10 L. Éd. 33; Forgay v. Conrad, 6 How. 201, 12 
L. Ed. 404; Craighead v. Wilson, 18 How. 199, 15 L. Ed. 332; Beebe 
V. Russell, 19 How. 283, IS'L. Ed. 668; Bronson v. Railroad Co., 2 
Black, 524, 17 L. Ed. 347 ; Thomson v. Dean, 7 Wall. 342, 19 L. Ed. 
94; Railroad Co. v. Swasey, 23 Wall. 405, 23 E., Ed. 136; Crosby v. 
Buchanan, 23 Wall. 420, 23 L. Ed. 138 ; Commissioners v. Lucas, 93 
U. S. 108, 23 E. Ed. 822 ; Rice v. Sanger, 144 U. S. 197, 12 Sup. Ct. 
664, 36 E. Ed. 403. Whether the question bè considered from the 
standpoint of reason or of authority, the conclusion is inévitable that 
a judgment which reverses thé order or judgment of a trial court. 
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and remands the case for a subséquent hearing and adjudication of the 
rights ôfîthe parties, is not a final décision which may be reviewed 
either to the Suprême Court or in thîs court ùnder the acts of Con- 
gress to Which référence has been made. The judgment of the Court 
of Appeals of the Indian Territory was of this character. This court 
is withOutf jurisdiction to review it, and the writ of èrror must be dis- 
missed. 



BALDWIN V. LIVBKPOOli & LONDON & GLOBE IN8. CO. 

(Circuit Court of Appeals, Slxtli Circuit July 29, 1903.) 

No. 1,185. 

1. Equitt— Conformité of Dbcbeb to Plkadings— Variance. 

Where the allégations of a bill and the proofs are -w-holly at varlance, 
the complalnant is not entitle.d to a decree in conformity with elther, 
slnce relief can only be granted on the case made hy the blU. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

The bill in this case States that on the 25th day of Aprll, 1893, the com- 
plalnant was the di'wlier of the tug Séa Gull, and, as such owner, made ap- 
plication to the défendant for insuTance agalnst loss by fire for one year, 
and that the défendant wrote a : Michigan standard policy on the tug for 
$4,000, a copy of which is annexed to the bill of complaint, but by mistake 
of defendant's servants the policy vas ■vj^ritten in the name of Captain James 
Eeid instead of Complalnant; thât on April SO, 1893, the Sea Gull was totally 
destroyed by flre, and compiainànt was damaged in the sum of $30,000, and 
that the défendant now dlsclalms âll llability under the policy; that, by 
reason of the mistake made In writlng the policy in the name of Captain 
James Beid instead of in the name ^f complalnant, the complainant Is unable 
to brlng an action at law upon the policy; that Captain James Beid recog- 
nized the mistake, ànd dlsclalms any Interest in the Insurance. The bill 
prays that the mistake may be cortècted and the policy reformed so as to 
read as a policy Isaued to the complalnant instead of Captain James Beid, 
and that an account of the loss under the policy be taken, and the défendant 
Company decreed to pay the same to complainant. 

The answer of the défendant déhlès thàt the complainant owned the Sea 
Gull or made application to the défendant for Insurance on her, or that the 
defendapt agreed wlth complainant to insure or did Insure the boat, but 
adpiits writlng the policy, and avers, that It was Issued on the application 
of Captain James Beid, through the, Mtna Insurance Company as broker of 
Beid, and that the défendant ^as pot prior to the commencement of this 
suit informed of complainant's ownership, nor was it directed to insure the 
Sea Gull in the name of complainant, and dénies ail error or mistake on its 
part, and ail information to the effiect that Beid dlsclalms any interest In 
the policy, and states that the policy was written on an application made 
by the JEtna Insurance Company to the défendant on the 2d day of May, 
after the destruction oif the tug. In vyhîch application the complainant was 
not in any way mentioned, and that dèfe;ndânt was Ignorant oi the previous 
loss of the tug by :8re, whIch occurred bnthe 30th ^y of April, and learned 
of it for the first ttme on the 5th day of May, and on thç 6th day of May 
the défendant compàny notified the .ffiîtna Insurance Company of having 
learned that the tug had been bumed on April 30th, and asked a return 
of its policy. ; 

The évidence showed that the tug Sea Gull was sold in April, 1891, at mar- 
shal's sale, and bid in, at the request of Keld, by the: conàplainant, who> 

If 1. See Equity, vol. 19, Cent. Dlg. § 1001. 
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agreed in wrltlng to transfer It to Held on the payment of certain Indebted- 
ness, and Keld remained in possession and management until slie was 
burned. On April 24th or 25th Eeid went to the office of Cook, Calbeck & 
Co., who. were Insurance agents and vessel brokers at Chicago, and asked 
them to place insurance, both fire and marine, upon the Sea Gull, and they 
made ont an application for Insurance In the ^tna Insurance Company on 
account of Captain James Reid for $10,000, "loss, if total, payable to Stephen 
Baldwin," and informed Eeid that the Sea Gull would be covered the next 
morning. Oook, Calbeck & Oo. had arrangements with the Insurance Com- 
pany of North America and the ^tna Insurance Company, by which, when 
a vessel owner or manager came to them for insurance, they placed part 
of it with each of thèse companies. The local manager of the ^tna Com- 
pany had an arrangement with the local manager of the défendant by which 
it was to carry as much insurance as the Jîtna did on any one risk, if ap- 
plied to by the iEtna. The clerk in the JBtna's office made an application 
to the défendant company for a $4,000 policy for part of this insurance on 
the tug Sea Gull, to be issued to Captain James Reid, leaving out, "loss, If 
total, payable to Stephen Baldwin," and the policy in question was after- 
wards issued on this application in the following manner: On May Ist, one 
of the partners of Cook, Calbeck & Co. found that the Sea Gull's policies 
had not been received at the office, and sent out for them, and it was found 
that the policy applîed for .from the ^tna had not been written, and when 
notified the manager of the ^tna went to the office of the défendant, and 
reminded its manager of the agreement that défendant should write part 
of insurance when offered by the iEtna, and made request for the issuance 
of the policy in question, which was issued the next day, and delivered to 
the Mtua Company. The manager of the défendant company learned, on 
the 5th of May, of the loss of the tug Sea Gull, and thereupon wrote the 
manager of the iEtna the following letter: "Between the hours of 12 and 
1 p. m. upon Monday, the Ist inst., we agreed to accept a risk for you upon 
the tug Sea Gull, and, upon an application received later in the day from 
your office, issued our policy No. 334,327, in the sum of $4,000, upon Tuesday, 
the 2nd inst., dating said policy back to April 25th, at your request. We 
learn from swom statements of the marine department that the tug in ques- 
tion was burned at or about the hour of 7 o'clock p. m. upon Sunday, April 
30th. As we hâve no liability under our policy, will you hâve the kindness 
to retum same to this office, and much oblige?" The policy was not re- 
turned, and, the défendant ref using to recognize it as binding, this suit was 
brought On the final hearing the court below dlsmissed the bill of com- 
plainant, who brings the cause hère by appeal. 

W. G. Fitzpatrick, for appellant. 
John D. Conely, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and WANTY, 
District Judge. 

WANTY, District Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

The complainant was in equity only a mortgagee of the vessel which 
he claims to hâve insured as owner. Davidson v. Baldwin, 79 Fed. 
95, 24 ce. A. 453. The policy which was issued provided, among 
other things, that it should be void if the interest of the insured was 
other than unconditional and sole ownership. Whether if a policy 
had issued insuring Baldwin as sole and unconditional owner, without 
qualifying words, it would hâve been enforceable, we need not décide, 
for there was no évidence of any agreement to insure Baldwin as sole 
owner. But it is urged that a policy should be decreed to be written 
according to the terms of the application made to the .(Etna Insur- 
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ance Company. There is nothipgin the pleadings to warrant such a 
decree. No such issue was tendered by the bill, which states that the 
complainant, who is only the mortgageé, was the owner of the tug, 
and as such owner made application for the policy, which by mistake 
was \Vritten in the name of Càptain James Reid. The application 
which w^s actually made was not set out in the bill, and as it was made 
to Cook, Calbecic & Co., and not to the défendant, the défendant 
knew of no such application until the évidence was taken. If Reid 
were a party to the suit, and there were sufficient averments in the bill 
to sustain a decree under the prayer for gênerai relief, directly contrary 
lo the case made out by the bill, the other questions raised might be 
discussed. But such a decree, if the complainant were entitled to it 
under the proofs, would be entirely ou^side of the pleadings on a case 
not made or contemplated by the bill, and to which the défendant has. 
not been called upon to answer, and, in fact, has not answered. "The 
recovery must be had upon the case made by the pleadings or not 
at ail." Grosholz v. Newman, 21 Wall. 481, 488, 22 L. Ed. 471 ;. 
Hoffman V. McMorran, 52 Mich. 318, 17 N. W. 928; Jones v. Daven- 
port, 45 N. J. Eq. "jy, 17 Atl. 570. NoTeliefcan be granted for mat- 
ters not charged in the bill, and a party can no more succeed upon a 
case proved, but not alleged, than upon a case alleged, but not proved. 
Beach, Modem Eq. Prac. §§ 99, 100, 790, and the text-books and. 
numerous authorities cited in the notes. 
The decree dismissing the bill must be affirmed. 



EUE V. MIIiLBR. 

(Circuit Court of Appeals, Slxth Circuit. July 7, 1903.) 

No. 1,174. ' 
1. Insolvenot — Set-Off. 

In case of two insolvent estâtes, each Indetited to tlie other, the dlvl- 
dend to one Is to be set ofC against the divldend to the other. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

On the .4th of February, 1897, the First National Bank of Franklin, Ohio,. 
became Insolvent, and was put Ih charge of the appellee, Joseph D. Miller, 
as recelver. At that time It was a credltor of the Franklin Paper Company, 
an Ohio corporation. In the sum of $53,602.87, and was also a stockholder in 
said Company to the amount of $5,650, and had prior to that time held other 
stock it had disposed of, amountlng to $5,650. On the Tith of July, 1896, the 
paper company having become insolvent, Walter B. Schaéffer, a créditer, 
brought suit in the court of common pleas of Warren county, Ohio, against 
the bank and ail other stockholders of the paper company to enforce the 
statutory liability, under section 3260 of the Eevised Statutes of Ohio of 1892, 
providing for the double liability of stockholders, in which suit Judgment was 
rendered against ail of the stockholders of the paper company. There was a 
judgment against the bank for $2,361.13 on a liability of $5,650 on the stock 
which it had sold,, which judgment was for the beneflt of only 11 creditors, 
not ineluding the bank; and there was another Judgment against the bank for 
$5,650 on the stock still held by the bank, Xrhich was for the beneflt of ail 
the creditors of the paper company, ineluding the bank^ Dividends aggregat- 

1f 1. See Insolvency, vol. 28, Cent. Dig. § 174. 
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ing 70 per cent, hâve been declared by the Comptroller of the Curreney, to 
be paid by the reeeirer out of the assets of the bank. The estlmated dlvidend 
from the fund in the hands of the complainant Is 5 per cent. Because the 
receiver claims the right to set off the dlvidends due the ereditors of the 
paper company on the judgment of $5,650, in which it is a beneficiary, 
iigainst the dividends which will corne to him on the claim of $53,602.87 out 
of the fund being collected by the receiver of the paper company, this suit 
has been brought to compel him to issue a certificate for the full amount of 
the dividends, without référence to the anticipated dividend he may recelve. 
On final hearing the court below decreed tbat the défendant receiver issue to 
the complainant a eertiacate for the sum of $2,361.13, the amount of the judg- 
ment which was obtained for the beneflt of only 11 ereditors of the paper 
company, not including the bank, and pay the complainant on that certificate 
the dividends theretofore declared and thereafter to be declared, and paid to 
the ereditors of the bank; that the défendant also issue to the complainant 
a certificate for the sum of $5,650, the amount of the judgment rendered 
against the bank, in which the bank was interested to the amount of the 
dividends It should receive on its claim against the paper company; that the 
défendant pay to the complainant on the last-named certificate dividends to 
an amount which, together with the dividend to be paid by the complainant 
to the défendant, shall equal the amount of the dividends theretofore declared 
and thereafter to be declared and paid to the ereditors of the bank, including 
the complainant, on the judgment of $5,650; and that the cause be retained 
until the exact amount of dividend to be paid by the complainant has been 
determined, and for sueh further orders as may be necessary. From this 
decree the receiver for the paper company appealed. 

George A. Burr, for appellant. 
Harlan Cleveland, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and WANTY, 
District Judge. 

WANTY, District Judge, after making the foregoing statement, 
delivered the opinion of the court, , 

There is no dispute as to the judgment for $2,361.13, as it was for 
a fund in which only 1 1 ereditors of the paper company were interested, 
of which the bank was not one, and its receiver, therefore, has no set- 
oflf against that judgment, and admits he must pay the full amount 
of dividends declared and to be declared on it. 

The complainant receiver claims that the défendant receiver should 
also issue to him a certificate for the full amount of the $5,650 judg- 
ment, and should be decreed to pay such dividends as hâve been de- 
clared and will hereafter be declared upon the claims of other eredit- 
ors, without référence to any dividend that may be declared and paid 
to the beneficiaries of the fund in his hands, because a stockholder 
who is indebted to the fund is not entitled as a creditor to receive any 
part of it until he shall hâve first discharged in full his indebtedness ; 
and, as the total amount of the dividends declared and to be declared 
by the Comptroller of the Curreney, when applied on this judgment, 
will leave a balance due aniounting to a greater sum than the dividend 
to which the bank would be entitled to receive out of the fund, there 
will be nothing coming to the défendant, and therefore no déduction 
should be made. 

On the other hand, the défendant contends that, while he does not 
deny the claim of the-reCeiver of the paper company to be recognized 
124 F.— 14 
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as a creditor of the bank by virtue of his judgment, he bas the right 
to set ofïs'So far as the judgmentof $5,650, which is recovered for the 
benefit Of ail of the creditors of the paper company, including the bank, 
is concerned, the dividends payable to him, as such receiver, from the 
fund in the liands of the receiverof the paper company. 

The contention of complainant that to set oflf the dividend payable 
out of the fund realized on the jadgmetits against the dividends pay- 
able to the îund, v?ould operate as an unequal distribution among the 
creditors of the paper company in favor of the bank is true only be- 
cause the bank is insolvent. If the bank's claim against this fund was 
held by some other person, then the fund could only receive the full 
anlount of the dividends declared by the Comptroller of the Currency, 
and would be obliged to pay on this claim the full amount of the divi- 
dend that should be paid to the benefîciaries of the fund. If no dividend 
is paid to the bank receiver out of this fund, the bank, as a crédit- 
er, and its creditors will receive a less amount than the other credit- 
ors of this fund. There seems to be no way of making an équitable 
distribution of the two funds except to ofïset one dividend against 
the other. Insolvency is a recognized ground on which à court of 
equity will compel a set-off. Waterman's Set-Off, §§ 431-441, and 
cases there cited. In applying the doctrine' that equity is equality, it 
seems to us that the court below madethe only équitable disposition 
of the case possible. The bank could not pay the daims against it in 
full ; neither can , the , fund in the hands of the complainant ; and the 
benefîciaries of the two funds cah be placed on an equality only by ofï- 
setting the dividends due from each. The debtor to either fund, if 
solvent, could pay in full, and as a creditor of the fund would be en- 
titled to share in it only after full payment; but the equities of two 
insolvent funds or estates,'where the benefîciary of one fund is a debtor 
to the same fund, can only be adjusted for the benefit of ail the ben- 
eficiaries of thé two funds by the setting ofï of one dividend against the 
other. In Markell v. Raj^, 75 Minn. 138, 77 N. W. 788, the précise 
point involved hère was décided, and the dividends were set off. Any 
other rule would work injustice. 

The decree must be afifirmed. 



THE MINNEHAHA. 
(Circuit Court of Appeals, Second Olreult. July 1, 1903.) 

No. 182. , 

CoiiiisiON— Steamship ANiJ Tdg— PREMATURE ï'astbning of Towline. 
Byldenee congidered, and held to support the findlng of the trial court 
that the sinklng of a tug in collision with a large steamship, froin "vïhich 
She had just taken a Une to assist her in docking, was not due .tq fault 
oif the stèamship in making fast the Une prematurely and withotit orders 
from the tug while it was being paid out, but to the négligent navigation 

, of the tug In getting! under the bow bf thé. stèamship, and in failing to 
keep out of the way, although the shlp was' movlng with only sufficient, 
speed to give ner steerageway. ' 
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Appeal from the District Court of the United States for the Eastern 
District of New York. 

For opinion below, see 115 Fed. 852. 

Appeal by libelants from a decree of the District Court for the East- 
ern District of New York dismissing the libel, entered April 23, 1902. 
The opinion of the District Court will be found reported in 115 Fed. 
852. 

James J. Macklin and La Roy S. Gove, for appellants. 
J. Parker Kirlin and James T. Kilbreth, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. But little need be added to the compre- 
hensive opinion of the District Judge. The Minnehaha is one of the 
largest steamships entering the port of New York. She is 600 feet 
in length and 65 feet beam. The tug America is about 80 feet in 
length. 

On the morning of September 18, 1900, the tug approached the 
steamship to assist her in docking at Fier 39 North river, and called 
for a line. After the Hne was made fast the tug got under the stem 
of the steamer, was roUed over and sank and two of her crew were 
drowned. The libel now under considération was fîled to recover 
damages for injury to the tug. 

The libel allèges that after the hawser was made fast to the bitts 
on the stem of the tug and when 60 or 70 feet had been passed out in 
the customary way it was suddenly made fast to the steamship without 
any warning to the tug, thus bringing the tug under the port bow of 
the steamship capsizing her and doing her serious damage. 

The fourth paragraph of the libel is as follows : 

"Fourth. That It Is and has been the custom and practice for many years 
when steam tugs assist in docking vessels in the harbor of New Yorlc, and 
when passing out the hawser to the steam tug or steam tugs, to continue 
the paying out of the same until the person in charge of the steam tug 
would signal or Inform those on the steamer to cease doing so and thereupon 
make fast the hawser on sald steamer, which custom and practice on the 
occasion aforesald was entirely disregarded, thus bringing about the damage 
whIch the said steam tug sustained." 

The burden was, then, upon the libelants to prove thèse allégations. 
Not only hâve they failed to sustain the burden, but the prépondérance 
of proof establishes the steamship's freedom from fault in paying out 
the hawser. 

The controversy turns upon two questions of fact : First, was the 
line too short? And, second, if it were too short was it the fault of 
the steamship or of the tug? 

The libelants' witnesses ail testifîed that, in the circumstances de- 
tailed, it was the custom of the port to give the tug 35 or 40 fathoms 
of line. The witnesses for the steamship testified that this was about 
the length of line given to the American. They also testified to see- 
ing the tug 80 feet ahead of the steamship's stem, which was sufficient 
space to enable her to avoid being run down. 

The court can almost take judicial notice of the fact that a tug 80 
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feet in Iehgtlï,wîth its powei'ful machinery and ability to exécute any 
maneuver with the greatest celerity, could not, unless guilty of négli- 
gence, hâve, been run down by a steamship, mpving only fast enough 
to itlafoé steeragéway, wlien the tug had;,room enough to keep her 
sterri 86 fêetih front of the J3ow of the steamship. On the other hand, 
the master of the America testified that he received only 70 or 75 feet 
of line. There was, therefore, a dispute upon a question of fact with 
the prépondérance in the number of witnesses and their opportunity 
for observationj in favor ' of the steamship. Not only so, but the 
claimant's version issuppprted by a strong presumption in its favor. 

The libelants insist that the tug should.have received over 200 feet 
of hawser. : That about this length was required is adnlitted by the 
claimant. The requirements of the situation were well known to ail 
concerned. Is it probable that the experienced mariners on the 
steamship would hâve given the tug a third only of the needed length ? 
And is it to be believed that the men on the tug would hâve left the 
bitts if they had not been convinced that a sufficient length of line 
was out and properly fastened? Would the tug hâve gone ahead in 
the manner stated with no more dissent than that indicated in the 
testimony of her master? Hesays: "After my boat's stern brought 
up I tooted the whistle for more hawser and got none." This was 
after the tug was in extremis. It was then too late to save her. 

Assuming, however, that the libelants are correct as to the length 
of the line, whose fault was it ? The testimony is uncontradicted, 
though sharply criticised, that the Minnehaha's boatswain called out 
to the men on the tug to inform him when they had line enough and 
that, thereaftèr, a man on the tug called back to "make fast" and held 
up his hand as a signal to the same e-fifect. The Hne was then made 
fast in response to this order frqm the tug. ; It is true that the only 
members of the tug's crew who could testify upon this subject were 
drowned, but the. court was not justified in disregàtding the steam- 
ship's testimony because it might hâve beèn contradicted. The situa- 
tion called for eareful scrutiny of the testimony and this it certainly 
received. It is enough to say that. the coritroversy involves questions 
of fact which were decided by the judge who heard ail of the 13 wit- 
nesses but 2, and we see no reason to disagree with his conclusions. 

The decree ôf the District Court is affirmed with interest and costs. 
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CARNEGIE STEEL CO., Limited, t. BRISLIN et aL 

(Circuit Court of Appeals. Tliird Circuit August 6, 1903.) 

No. 18. 

L Patents— Infringembnt—Fbbding Mechanism for Rolt-ing Mills. 

The Brlslin and Vinnac patent, No. 345,953,. for feeding mechanism for 
roUing mills, claim 1, which covers a combination of feed tables plvoted 
at the back, and having lifting mechanism to raise and lower the front 
to présent the métal to higher or lower roUs of the same set, furnished 
with positively actuated feed roUs, and means for moving the tables later- 
aUy from one set of rolls to another, "substantially as set forth," is not 
entitled to a broad construction, as embodying the flrst mechanism for 
the complète mechanical rolling of heavy pièces. This was accomplished 
by machines of the prior art, and especially by those shown in the Slade 
patent of 1879, and the Saylor patent of 1885; the combination of the 
latter dlffering from that of the claim in question oiily in that the tables 
are lifted in a horizontal position, instead of being pivoted. Such feature, 
however, was also old in the art, and its substitution for the horizontal 
tables of such prior patents did not in volve Invention; and said claim 1 
must be limited to the spécifie means shown by the spécification for later- 
ally shifting the carriage and roller frame, and the devices for Inclining 
said roUer frame on its pivot. As so construed, the claim held not in- 
fringed. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

In Equity. For opinion below, see 1 18 Fed. 579. 

John R. Bennett, for appellant. 

J. N. Cooke and James I. Kay, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
Circuit Court of the United States for the Western District of Penn- 
sylvania, which sustains the patentability of the combination covered 
by the first claim of the United States letters patent No. 345,953, issued 
to BrisHn and Vinnac, July 20, 1886, for "feeding mechanism for 
rolling mills," and finds the défendant below, the appellant hère, to 
hâve infringed the same. As to the two other claim s of the patent in 
suit, the bill was dismissed, on the ground of noninfringement of the 
second, and that the third was not involved in the litigation. The bill 
likewise was dismissed as to a charge of infringement of the claims of 
letters patent No. 352,748, issued to Hanley and Richey, November 
16, 1886, for "feed table for rolling mills." We are only concerned, 
therefore, with the considération of the first claim of the Brislin and 
Vinnac patent. 

The invention claimed in the patent relates to the art of the me- 
chanical rolling of iron and steel, the process of which is thus described 
in the spécifications : 

"In the process of rolling iron It is necessary to elevate the Iron so that 
it wlll pass through between the upper and middle rolls when a 'three-high' 
mill is used, and in case of a 'two-hlgh' mill It is necessary to pass the iron 
over the top of the upper roU in the process of rolling; and in moving the iron 
from one groove to the other, and from one set of rolls to another set, it Is 
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necessary to move the Iron bodlly sldewlse. In heavy roUIng the labor at- 
tendant upon .elevatlng the, beated Iron and movlng it laterally for the several 
passes requlréd în the proc'ess of rolllng IS very laborlous, and the difflculty 
attendant ufton sald manipulation causes a loss of time, and at the same time 
a loss of heàt, thereby causing the Irbn to be more dlfflcult to roU, and the 
stiffenlng of the iron by the cooling process due to said loss of time often 
results in the breaking of the mechanism connected therewith. Mechaniçal 
contriyances bave been constructed and used for the purpose of vertical lift 
of the heated iron ih the opération of rolllng It. Our invention has for its 
object not only the vertical lifting of the heated iron, but also the latéral 
movement of it Ih the process of rolllng; and our invention conslsts In a lift- 
ing mechanism ahd latera:lly movlng. mechanism combined with roUs of a 
rolllng mill for ttie vertical lifting and latéral movements of the heated iron 
In the opération of rolllng It." 

The first claim of the patent (which alone is in contention hère) is 
as follows : 

''{1) The combina tlon, In a rolling mlU, of rolls, a carriage, a relier frame 
therefor for feeding tOjtherolls and plvoted at its outer end, means for later- 
ally shifting said; carriage and roUer frame, and devices for inclining said 
relier frame on its pivot, so as to vary the f eed of the latter to the rolls, sub- 
stantially as set forth." , 

It will thus be seen that, the invention claimed in the patent in suit 
is, speaking generally, for such a combination of éléments as would 
mechanically présent to the rolls of a rolling mill, or receive therefroni, 
the iron or steel to be rolled, on tables furnished with feeding rolls, 
pivoted at their outer ends, and capable of being mechanically raised in 
a vertical direction at their inner ends, so as to présent the métal which 
had gone through one pass of rolls for further réduction through an 
upper or higher pass, and of laterally moving said tables from one 
set of rolls to another, or from one groove to another of the same rolls. 
This is claimed, in the arguments and contentions of the appellees, to 
be what is called "complète mechaniçal rolling," and to hâve been first 
accomplished by the invention described in the fîrst claim of the patent 
in suit. This broad construction of the fîrst claim has been sustained 
by the learned judge of the court below, and upon it rests the decree 
declaring infringement. 

The history of the prior art, so far as the case before us is concerned, 
and as shown in the record, may be briefly stated. It is undoubtedly 
true that, in the prior art, hand feeding to the rolls was at one time 
uniyersal, and that varions devices for lifting billets and bars, by hooks 
attached to pulleys for heavy; work, were in use before mechaniçal 
rolling was practiced. We dp not, however, find that the invention 
of the patent in suit made the first advance from manual rolling to com- 
plète mechaniçal rolling. It no doubt made an advance in mechaniçal 
rolling, which is quite a différent thing from an advance to mechaniçal 
rolling. 

The.French patent to. Sauvage, No, 32,389, of May 27, 1858, sets 
forth a single stand of three-high rolls, on each side of which, the 
spécifications state, 

"A lifting table is dlSposed to receive the pièce coming from the heating 
f urnace, which the heater or his helper places upon the aforesaid table on the 
side nearer to the train. The head roUer then takes it and pushes it between 
the cylinders. The catcher placed behind the train on the opposite side from 
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the head roller, takea the pièce when It cornes from the rolls, draws It upon 
the lifting table, causes the latter to move upward, and In same tlme en- 
gages the pièce Into the rolls; the head roller on thla aide performs the same 
opération until the pièce Is completed." 

As appears by the drawings and spécifications, the "Sauvage" lifting 
table is pivoted at its outer end and is vertically movable at its inner 
end, so as to permit of its inner end being raised and lowered, in order 
that it may deliver the métal to and from ail the rolls of a three-high 
stand. Of this apparatus, the defendant's expert, Laureau, says : 

"I hâve read the French patent you refer to and I belleve I understand it. 
It relates to a certain arrangement of rolllng mllls which permits to roU 
plates at one heat. The train is a three-high train, the rolls of which can be 
moved vertically so as to vary the distance between them. In order to 
tacilitate the handling of the plates, lifting tables are placed at the front and 
back of the rolls. Thèse tables are pivoted at their outer end and are capable 
of vertical motion at their Inner end. This vertical motion is communieated 
to them by steam cylinders placed directly above the inner ends and connected 
to them by means of a yoke. The opération Is very simple and easily under- 
stood. The pièce being placed on the front table passes through rolls, it is 
caught at the back by the back table, which, by means of the cylinder placed 
above it, raises the pièce to the level of the upper rolls. The pièce then 
passes back to the front, Is caught by the front table which bas been raised 
and lowered again to the lower rolls, etc. It will, therefore, be seen that the 
feed table apparatus consists essentially of a frame having loose rollers upon 
it and pivoted at its outer ends, the inner end being raised up and down by 
a cylinder placed directly above it. As compared with the Brislin and Vlnnac 
patent, this apparatus shows a feed table pivoted at its outer end aud capable 
of a vertical motion at its inner end." 

So that, the device of the "Sauvage" patent, so far as a single 
stand of high rolls is concerned, présents ail the advantages of com- 
plète mechanicaî roUing. This is not controverted in the opinion of 
the learned judge of the court below. The "Sauvage" apparatus only 
lacks means for laterally shifting the table, consisting of the frame 
with the loose rollers, pivoted at its outer end and capable of being 
lifted at its inner end, so that it might serve two or more stands of 
rolls placed side by side. We will not pause hère to consider whether 
the thought or idea of laterally moving this device for the purpose 
stated, was one worthy of being called a patentable invention, apart 
irom the spécifie mechanicaî means devised for such latéral movement. 
We will only remark, in passing, that the suggestion of the moving 
of such a table on a carriage or truck, laterally, so as to bring the same 
successively in front of stands of rolls placed side by side, does not 
seem to u&,to so involve patentable invention as to be entitled to the 
monopoly accorded to such invention by the patent law. The mount- 
ing of such a table upon the truck moved upon rails in front of the 
rollers, would violate such a monopoly were it granted. The travel- 
ing crâne comes within its functional principle. The particular me- 
chanicaî means or device by which such latéral movement is made, 
of course may be of such a character as to deserve the protection of a 
patent. We are not surprised, therefore, to find that in the "Alleyne" 
(British) patent of April 4, 1861, is described a rolling mill of several 
stands of "two-high" rolls, and that the object of one part of the 
invention of the patent is thus described : 
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"A second part of my Invention has for Its objeçt the obvlatlngof the diffl- 
culty attendant on trànsferrlng large maBBies of Iron at a veryi bigh tempéra- 
ture from one groove In the rolls of à roJUng mill to the next gropvé, or froin 
one set of rolls to another, as Is the case in rolllng plates whlch may also be 
without grooves. For thls purpose I eonstruct a tramway on elther side of the 
roUlng mill just in the front of and behind the rolls, runnlng parallel with 
the same, and elther sunk In the floor of the mill or level with the same, or 
at the same Inclination as the floor of the mill. Upon thèse tramways I place 
travelers capable of runnlng along on both sldes of the rolls in a direction 
parallel with the same, and actuated elther by steam or other power. Thus 
in one arrangement I prefer to make the level of the top of thèse travelers 
on the same level or inclination as the floor of the mill, and 1 flx transversely 
upon them rails corresponding -W-Ith other raUs placed upon the mill floor, and 
leading at a certain Incline down from the heating furnaces to the rolllng 
mlUs, such as hâve already been made use of, which do not form part of my 
invention. Upon thèse rails I place other carrlages or trucks which receive 
the heated Iron as it comes out of the furnace, and ivhich are then run down 
the Incline and onto the traveler; the heated Iron Is then recelved by a groove 
in the rolls and run through the same, or It Is run through plain rolls as In 
ordlnary plate roUs. On arrlvlng on the other side of the rolls, the iron is re- 
celved upon the other traveler, which is then moved laterally till the iron 
is before the next groove or before the next pair of rolls, or the traveler is 
adjusted by being moved to a very slight extent, so as to get the tron Into 
the rolls, the other traveler being allowed to stand still, and the iron Is then 
run back through the rolls on to the flrst-named traveler, the motion of the 
rolls having béen reversed; or the iron may be run backwards and forwards 
through the same groove or plain rolls several times, the rolls being made to 
approach at each opération. Sometimes I hâve only such before-mentioned 
traveler and tramway on one side of the rolls, and on the other side I flx two 
sets of rollers at certain distances along tjie rolls, one set being placed with 
tlie axes parallel with that of the rolls, whlle axes of the other set are at 
right angles to the axes of the rolls." 

This patent also clearly describes a vertically moving table, placed 
on a laterally moving carriage, so that the métal may be passed through 
one set of rolls and then returned through a higher set. As in the 
"Sauvage" patent, it is especially claimed in the "Alleyne" patent, that 
the devices described are especially adapted for the rolling of large 
masses of métal, the spécifications of the "Alleyne" patent opening as 
follows : — 

"My invention has for Its object the facllltating of the manufacture of large 
masses of Iron Into plates or bars, tee and angle iron, beam or joist iron, 
* ' • • by the opération of rolling In rolllng mllls." 

The "Alleyne" apparatus, therefore, combines both a laterally mov- 
ing mechaqism and a vertically moving or lifting mechanism, the lift- 
ing mechanism difïering from thatof the patent in suit, only in that the 
table is raised bodil}^ and horizontally, instead of the free end next the 
rollers only being raised on the fulcrum of the pivoted further end. 

We now come to a stage in the development of the art of com- 
plète mechanical rolling, from expérience in which seems to hâve been 
developed the alleged infringing device of the appellant. This stage 
of development is illustrated by feed roUer tables of the Fritz and Well- 
man types, used by défendant in its mills some years prior to 1892. 
The "Fritz" type is embodied in a patent of December 10, 1872, in 
which the patentée states that he has "invented certain improvements 
in rolling mills for rolling steel and iron in every form," of which the 
following is a spécification : 
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"The flrst part of my Invention relates to feedlng rollers, driven by friction 
or otherwise, on a movable table, whlch is raised and lowered by hydraulic 
or other power and which carries the métal to be rolled, sald driven rollers 
f eeding the métal into the rolling mill on one side, taking It ont on the other 
side, and drawing it clear from the mill roUs and guides, and then retutning 
it in the sàme manner, thus passing the métal back and forth as the tables, 
are elevated and lowered until the process of réduction is completed, said 
feeding rollers being combined with and moved by a shaft-operating gear and 
friction wheels, which are supported by and attached to a yoke suspended 
in such manner that the friction wheels connected with it may be brought 
in contact with or detached from a friction wheel operating the feed rollers, 
by a sllght movement of levers In front and rear of the machine." 

It will thus be seen that the feed rollers are positively driven by a 
shaft and operating gear, and their rotation is réversible, or, as stated 
by the patentée, "it will be observed that the combination of the mov- 
able table with the driven rollers is found in my invention, whether 
said driven rollers are reversed or driven in one direction only." The 
second part of the "Fritz" invention relates to a turning and shifting 
meclianism, by which the pièce to be rolled could be turned upon the 
movable table, so as to be rolled both sidewise and edgewise. So 
far as there was necessity for only one stand of roUs, complète me- 
chanical rolling could be accomplished by the "Fritz" device. The 
relier table, to be sure, was lifted vertically and horizontally, but the 
lunction of such movable table and the positively driven rollers was the 
same as that of the pivoted table and rollers of the patent in suit. The 
tables of the "Fritz" patent were raised and lowered by hydraulic 
CAdinders from beneath, but it is stated in the spécifications that they 
may be arranged and operated in any other suitable manner. There 
was no latéral movement of thèse tables, which, being of the width 
of the rolls, were sufficient to serve the several passes of the single 
stand of rolls. The weight and length of the pièces to be raised on 
thèse tables was a question of more or less power in the hydraulic 
cylinders, or other lifting means, and of the length of the tables. 

The other type in use in defendant's mills, during the period testi- 
fied to, that is, between 1885 and 1892, was that of the "Wellman" 
patent, of May 15, 1883. Defendant's expert, Kennedy, testifies that, 
during the time stated, 

"The plate mill was equipped with 'Wellman' tilting tables, which were 
tables pivoted a short distance from their rear end, havlng the ends next 
the rolls arranged to rise and fall in unison, whlle the rollers were arranged 
to be rnn in either direction, so that the plate could be passed in at one side 
under the métal roll, lifted up at the other side, and started back above the 
métal roll; this opération continuing until the plate was rolled down to the 
required thickness." 

The learned judge of the court below gives the foUowing description 
of the device of the "Wellman" patent : 

"On either side of a stand of three-high rolls Wellman employs a table 
pivotally supported at its outer end on a stationary foundation. This con- 
struction, of course, leaves the inner end free to be raised or lowered to 
either roll pass. In the bed of the table are rollers adapted to be positively 
revolved and reversed when the inner end of the table was at either angle. 
The inner ends of the table are raised and lowered simultaneously by a 
hydraulic cylinder placed on one side of the rolls. The feed rollers are 
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actuated by a single réversible steam englne. ,Wellman adopts the gênera! 
prlor teacbing of the art — vlz., the Indifférence Of the mère modes of power 
application to ils roUlng agents. Thus, In speàklng of drlvlng hls réversible 
feed rçllers, he says: — 'Thls Is accompUshed by mèans of suitable Unes of 
shaftlng, with gearlngs whlch are pref erably drlven by means pf réversible 
englne F, bujt they may be drlVen by means of any suitable drlvlng power.' 
He also showed the application from a flxed point of posltively propelllng 
power to f èed rollers adapted to,feed at twp différent planes. But the impor- 
tant feature w'as the return to the use of the plvoted table whlch proved an 
essentlal élément, In comblnàtioiî, In the subséquent advànce In heavy rolUng. 
The Importance ôf the plvoted table Is thàt by releasing the Inner end of the 
table we are enabled to elevate the métal to an upper pass wlthout raislng 
elther the whole bulk of the métal or the whole welght of the relier frame or 
table." 

The "Wellnian" tables did not travel laterally, a fact explained by 
the appellaiit's expert, Laureau, as foUows : 

"In the Wellman table whlch I s'aw In use, the materlal produced was plate 
Steel, such as tank and boller plate. In the production of such materlal, in- 
gots or blooms of the proper size and welght are rolled down to their flnished 
size in one stand of rolls only, and there Is no necessity to transfer them from 
one stand to another. In fact the nature of the product Itself is such that it 
must be ânlshëd as qulckly as possible because as It becomes thln and spreads 
ont, It radiâtes beat very fast, and it must be passed through the rolls as 
rapldly as possible." 

Prior to the issue of the "Wellman" patent, to wit, September 27, 
1881, the "Lewis" patent was issued. This patent describes a mill 
in which, on either side of sèveral sets of "two-high" stands of rolls, 
tables, cri which are feed rollers positively driven, are mounted on 
wheels running upon tracks, parallel with the axis of the rolls, and 
adapted to carry material to be rolled from one set of rolls to another, 
alongside thereof. "The feed rollers are actuated when opposite 
the roll pass by gearing in engagement with the main shaft which con- 
veys power to the rolls." Thèse roUer, tables were stationary, and 
therefore not adapted to raising the material to be rolled from a lower 
to a higher roll pass. The court below, in its opinion, admits that a 
complète mechanical rolling could be accothplished by the device of 
this patent. . 

Prior to this, the "Slàde" patent of December 23, 1879, shows a 
"three-high" mill, equipped with a laterally moving and vertically lift- 
ing feeding mechaniism, for the complète mechanical rolling of a heavy 
pièce of métal. The feed roUer table is hère lifted bodily and hori- 
zontally. We think that appellant's counsel has pertinently asked, in 
his argument, 

"How could invention bave been Involved In slmply substltutlng the 'Sauv- 
age' or 'Wellman' plvoted feed roller table for the horizontally movable feed 
roller table of the 'Slade' patent? Or, to put It in another form, to slmply 
pivot the feed roller table of the 'Slade' patent at its outer end and apply 
lifting mechanism to its Inner end, as Sauvage had done, and as Wellman 
had done?" 

This.brings us to the "Saylor" patent of June 30, 1885. In the 
device of that patent, there are feed tables equipped with positively 
driven feed rollers, which are raised and lowered vertically and hori- 
zontally. Thèse tables are mounted upon carriages run upon tracks 
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parallel to the axis of the rolls, and are opérated on both sides of the 
roUs. We hâve hère the combination of a feed roller table raised and 
lowered vertically, and means of moving the same laterally, by which 
the métal to be rolled can be raised from lower to higher rolls in the 
same set, and moved laterally from one groove of the same rolls to 
another, or to another set or sets of rolls placed side by side with 
the first, and in the same relation to the Une of latéral movement. 
Complète mechanical rolling is hère accomplished by a combination 
not difïering from that of the patent in suit, except that the feed roller 
table js Hfted horizontally instead of being pivoted at its outer end 
with the inner end free and capable of being lifted. The "Saylor" 
mechanism differs from the "Slade," in that it employs positively driven 
feed rollers, precisely as those employed by Fritz and Wellman and by 
Brislin and Vinnac. 

Mr. Laureau, appellant's expert, uses this language in regard to the 
"Saylor" patent, which is quoted without adverse criticism by the 
îearned judge of the court below : 

"The relations of the Saylor devlce to claims 1 and 2 of the Brislin and 
Vinnae patent Is very close, and with the single exception that the Saylor 
tables are not pivoted at their outer ends, the claims alluded to are an exact 
description of the Saylor table. There is the same combination of rolls, car- 
rlages, roller frame, means for laterally shifting carriages and devices for 
allowing the roller frame to deliver métal to both upper and lower passes. 
• * * The Saylor device Is, therefore, substantially the same as the Brislin 
and Vinnac device." 

This brief statement of the prior art makes clear that ail the élé- 
ments of the combination of the first claim of the patent in suit are old, 
except the spécifie means for laterally shifting the carriage and roller 
frame, and devices for inclining said roller frame on its pivot. The 
Iearned judge of the court below says : 

"Conceding that ail the éléments of Brislin and Vinnac were in themselves 
old, yet it must be conceded that they were the first to take the separate in- 
dividual éléments of advance in the rolling art, and so combine them as to 
accomplish continuons, complète mechanical heavy rolling, and to make pos- 
sible a new product — to wit, a machine rolled heavy beam." 

We hâve already seen, however, that the conclusion of the Iearned 
judge is too sweeping, and that complète mechanical rolling had been 
admittedly accomplished by the methods of several patents prior to the 
patent in suit. The position of the appellees, as sustained by the court 
below, comes, then, to this, that the combination described in the first 
claim of the patent in suit, inasmuch as it provides for the latéral 
movement of a feed roller table pivoted at its outer end, involves such 
invention as to entitle it to the monopoly of a patent. It is this broad 
construction of the first claim of the patent in suit that we think can- 
not be sustained, in view of the prior art. The complainant below can- 
not claim ail latéral movement of a feed roller table capable of vertical 
lifting, because more than one previous patent has described a device 
for accomplishing this resuit, and the court below has admitted that 
complète mechanical rolling has been accomplished thereby. But, as 
we hâve already said, it could hardly involve invention, to carry later- 
ally a feed roller table capable of being Hfted only at its inner end, and 
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pivoted at itsouter end, instead pf a table only capable of being raised 
horizontally. That the pivoted table, whêther stationary or carried 
lateràlly, is a, better contrivarice and accomplishes better results in 
mechanical rolling, cannot altér our judgment in this respect. Both 
forms of a verticâlly lifted roUer table were in use prier to the patent 
in suit. One of them had been mounted pn a laterally moving car- 
riage, to serve multiple rolls. Tb substitute the other on the moving 
carriage, was clearly not invention within the meaning of the patent 
law. It merely involved good judgment and ordinary mechanical ex- 
périence. 

If the court below vi^ere justified in placing upon the fîrst claim of 
the patent in suit the broad construction which it did, and which we 
bave just been cdnsidering, the device of the défendant below clearly 
infringed the sâme, since it exhibits the very feature of the combina- 
tion set forth in the fîrst claim of the patent in suit, upon which, thus 
broadly consttued, invention is predicated, to wit, the latéral move- 
ment of a pivoted feed roller table, — discarding hère for the moment 
any considération of the question as to whether defendant's table is 
pivoted at the outer end, within the meaning of the iirst claim. Dis- 
senting, however, as we do, from this broad construction of the patent 
in suit, and for the reasons above stated, we are compelled to consider 
the question of infringement, in view of a narrower scope to be given 
to the claim in question. The combination described in that claim, 
and as explained in the spécifications to which it refers, if a patentable 
invention at ail, is a spécifie unitary organization, to which the par- 
licular means described for laterally moving feed rollér tables, pivoted 
at their outer end, and actuated synchronously on both sides of the 
rolls by power transmitted through or from the rolls themselves, is 
necessary. In other words, we do not think that the first claim covers 
ail means and devices for laterally shifting the carriage and tilting the 
feed roller frame at its inner end. Limited as above stated, appellant's 
structure does not infringe the spécifie organization covered by the 
first claim of the patent in suit. The words "substantially as set 
forth," with which the claim concludes, cannot hère be ignored, and the 
language of the Suprême Court is in this case especially applicable : — 

"Where the claim immedlately foUows the description of the Invention, it 
may be construed In connection with the explanation contained in the spéci- 
fication, and where It contalns words referring back to the spécification, it 
cannot properiy be construed in any other way." 

In appellant's mechanism, the carriages on the opposite sides of the 
rolls do not operate simultaneously through a set of Connecting in- 
strumentalities. There is no connection or combination whatsoever 
between the rolls and the carriage, and the feed roller frame pivoted 
thereon, neither of which are driven by power derived from the rolls. 
The means for laterally shifting the carriage and feed roller frame, and 
the devices for inclining the rollçr frame, are not the same as those of 
the patent in suit. In appellant's table, there was a Separate steam 
engine located on each carriage, whereby the carriage was shifted 
laterally and the feed rolls driven, and a separate hydraulic cylinder on 
each carriage, by which thé roller frames werè inclined. There was no 
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connection through suitable shafting and gearing, as in the device of 
the patent in suit, between the rolls and the carriage, or the roller 
frame and feed rolls. Again, the claim of the patent in suit, as well 
as the description contained in the spécifications, requires a feed roller 
table, pivoted at its outer end. Interpreted reasonably, this, of course, 
does not mean the very tip of the outer end, but the functional outer 
end for the purpose of pivoting. The appellant's feed roller table, 
however, is not pivoted at its outer end, but, as shown by the draw- 
ings exhibited to the court, at a point 22 feet 4 inches from the outer 
end of a table 57 feet 4 inches long ; in other words, about two-fifths 
of its length from the outer end. The pivoting of appellant's table 
not far from its center, was clearly shown to hâve been for a useful 
purpose, and was not a mère évasion of the structure of the patent in 
suit. Much longer beams could be more easily rolled onto such a 
table, and better supported and hançlled while delivering them to the 
passes of the rolls. We do not, however, think it absolutely necessary 
to difïerentiate the pivoting of appellant's table from that of the pat- 
ent in suit. The view hère taken of the restrictions to be placed upon 
the broad interprétation given by the court below to the first claim of 
the patent in suit, finds support in the disclosures of the file wrapper. 
The correspondence between the attorneys for the patent and the ex- 
aminer's office, resulted in limitations of the first claim, which we are 
justified in calling enforced. Thèse limitations relate to the pivotai 
point of the roller frame, the means for laterally shifting the carriage, 
for the roller frame, and devices for inclining the roller frame on 
its pivot. The letter of the examiner, of March 20, 1886, required that 
thèse three things should be set forth, and in obédience to that require- 
ment, they were set forth and incorporated in the claims. The broad- 
er claims of the first application were abandoned, and the claims finally 
adopted cannot be construed as coextensive therewith. 

It is not contended, either by complainants' experts or in the opinion 
of the court below, that the means and devices of the first claim of 
the patent in suit are specifically found in appellant's mechanism. The 
decree of infringement is founded only on the basis of the broad con- 
struction given by the court below to the first claim, which is made to 
cover, in the language of the court, "the coupling of a pivoted table 
and a movable carriage." As we cannot sanction the giving of such 
a scope to this claim, there is no difficulty in declaring noninfringement 
of the first claim of the patent in suit, as restricted to the particular 
means and devices set forth in the spécifications of the patent. 

The decree of the court below must, therefore, for the reasons above 
stated, be reversed. 
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CUTLBE-HÂMMER MFG. pO. et al. v. HAMMBR et aL 

(Oircult Court, N. D. IlUnols, N. D. March 31» IGOsl) 

No: 24,965. 

1. Patents — Validitt— Èffbct op Pbiok Décision. 

The Judgment o( a court adjudgiïig a patent vold, while not concluslve 
on another 'Court In the Same circuit in a suit between différent parties, 
is very persuasive, where tlie same matters are presented, and unless 
tlie reasoning fails to appeal to tlie judgment of thie second court, in 
View of the new présentation of the case, such judgment should prevail. 

2. Same— Infbinqembnt^Blectric Motors 

Tiie Blades patent. No. 418,678, for an electric swltch for motors, was 

not antlclpatçd by thfe Waltèr pâtep.t. No. 373,034, the two devices be- 

ing designed to acconiplish différent ends, nor by anything in the prior 

;f> art, but discloses patentable novelty, and is valid. Clalms 1 and 4 con- 

strued, and held Infringed. 

In Equity. Suit for infringement of letters patent No. 418,678, for 
an electric switch for motors, granted to Harry H. Blades January 7, 
1890. On final hearing. 

Jones & Addington (W. Clyde Jones and Keene H. Addington, of 
counsel), for complainants. 

Parker & Carter (Donald M. Carter, of counsel), for défendants. 

KOHLSAAT, District Judge. The bill herein was filed to restrain 
infringement of claims i and 4 of patent No. 418,678, which read as 
follows, viz. : 

"(1) In a shunt-wound electric motor, the combination, with the fleld cir- 
cuit, of a magnet in the said circuit, a hand switch adapted to open and close 
the armature circuit, said switch arranged to be held in Its closed position 
bythe magnetlsm of the said njagnet, andmeans for autpmatically retracting 
the said switch to its initial position when the magnet is de-energized by the 
cessation of the éurrent throiigh the fleld circuit, substantially as described." 

"(4) In a shunt-wound electric motor, the combination, with the field clr- 
cuiti of a magnet in said circuit, a haûd switch adapted to" open and close 
the armature circuit, said sWitch arranged to be held in Its closed position 
by the magnetlsm of the said magnet, and a spring for automatically re- 
tracting the said switch to Its Initial position when the magnet is de-energized 
by the cessation of the currènt through/tbe fleld circuit, substantially as de- 
scribed." 

Défendants assert several défenses : First, that the patent has been 
pronounced void in this qircuit for wapt of patentable novelty; sec- 
ond, that pending the issuance of the patent the patentée made such 
changes in his application as to make the patent void ; third, that the 
patent is void for want of patentable novelty — citing the following 
patents: Ways, 29,533; Pope, 126,486; Reed, 237,776 ; Brush, 224,- 
511; Edison, 251,555; Weston, 264,979 ; Same, 264,980; Same, 301,- 
027; Same, 301,028; Same, 264,983; Wightman & Lemp, 367,082; 
Same, 301,228; Edison, 251,541 ; Stevens, 316,076; Thompson, 335,- 
547; Van Depeole, 347,903; Knight, 338,085; Mordey & Watson, 
12,982 (British); Menges, 181,115 (French); Walter, 373,034; Bax- 
ter, 449,660 ; Whittingham, 396,791 ; Shepardson, 389,254 ; Stockwell, 
292,382 ; Same, 326,603 ; Davis & Scott, 425,991 ; Rae, 437,662 ; 
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Same, 454,626; Freeman, 290,025; Clark, 404,602; Thomson, 302,- 
963- 

In the case of Détroit Motor Co. v. Jenney Electric Motor Co. 
(C. C.) 84 Fed. 180, relying mainly upon the Walter patent, No. 373.- 
034, the court holds that the claims hère in suit are void for want of 
patentable novelty. It is urged that the décision in that case is res 
adjudicata, and, failing that point, this court should, by way of comity, 
concur in that décision. In view of the difïerence of parties in the 
suit at bar and the former suit, I do not consider the daim of res 
adjudicata sustainable. As to comity, the judgment of another court 
upon the same subject-matter is of great weight, wherever the same 
matters are presented in substantially the same manner. As the au- 
thorities express it, "they are very persuasive." Unless, therefore, 
the reasoning of the court or the présentation of facts in such case 
fail to appeal to the judgment of the court, in view of the new présen- 
tation of the case, such judgment should prevail. 

The Walter patent relates to a means for starting motors or genera- 
tors from a distant point. It shows a self-starter, with a pulling mag- 
net located in the shunt-field circuit, designed to attract the contact 
arm, operating in the armature circuit, from the so-called ofif posi- 
tion to the so-called on position, when energized, thus leaving the arm 
in the ofif position until the shunt-field circuit is fully energized. The 
tendency of the arm to move to the magnet precipitately when once 
the power of the magnet is felt is overcome by a plunger working 
in a dash pot as shown. The résistance is thus eut out automatically 
and gradually. When the shunt-field circuit is demagnetized, the arm 
is released by the magnet and then returned by hand to an ofif posi- 
tion. It shows no retracting device such as a spring. Manifestly it 
would require a much stronger magnet to draw the arm to the on 
position, if there were added to the load of the dead arm the résist- 
ance of a spring or other retracting device. Walter does not seem 
to hâve had in mind any method for stopping the motor, other than by 
hand. The Blades patent provides for a manual moving of the arm 
toward the on position, there to be retained by the magnet in the 
shunt-field circuit, and then to be returned automatically to the ofif 
position by a spring or similar device. The action of the motor in 
the armature circuit is greatly infîuenced by the condition of the 
shunt-field circuit. Thus the experts assert that an increase of speed 
beyond 10 per cent, by the insertion of résistance in the field circuit 
of a shunt motor renders the motor inoperative, unpractical, and un- 
commercial, and that the addition of a spring to the Walter self- 
starter would increase the speed of a shunt motor from 50 to 80 per 
cent. We are hère dealing with the actual opération of electricity, 
and accept the fact without ascertaining the reasons. Now, if it be 
a fact that such is the case, and that the location in the field cir- 
cuit of a magnet having sufificient size and energy, when magnetized, 
to draw a contact arm, retarded by a retracting device such as 
Blades', would seriously afifect the vitality of the shunt-field cir- 
cuit, so as to unduly quicken the action of the motor in the armature 
circuit, it must follow that Walter purposely omitted the addition of a 
spring to return the arm to an ofif position, and left that return to be 
made by hand. Such, in my judgment, from the testimony, is the fact. 
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The court, in the case of Motor Co. v. Motor Co., above cKedt, 
holds that the mère addition of a spring to the Walter device, for thé 
purpose ofreturning the arm to the off position, would not be inven- 
tion; and.'in this I concur. But is that the only différence or ad- 
vance acfcOmplished by, Bladés? From what I hâve s'aid, if it be a 
proper déduction from the évidence, it is évident that the addition of 
a spring to Walter's device \vould not hâve beén practicable. It 
would hâve worked injury tO the motor in tiie armature circuit, and 
would npt hâve been commercial. The two devices are for radically 
différent ends. Walter had ih view the moving of the contact arm 
to the on position, and Blades had in mind the automatical moving 
thereof to the off position. The reverse movement of the arm is 
accomplished in each case, by hand. Considering, therefore, the dif- 
férence in opération and purpose of the two devices, together with 
their relation to the shunt^-field circuit, and the advantages growing 
out of the location of the inagnet in the shunt field, I am of the opin- 
ion that the' Walter patent does not anticipate the Blades patent in 
many of its essential features. None of the other patents cited in 
said cause cover the principle of Blades' patent, requîring the location 
of the magnet controlHng the contact arm within- the shunt-field cir- 
cuit, with the automatic retracting device and the ends thereby se- 
cured. It therefore foUows that the court should examine into the 
merits of the patent in suit, provided there was no such change in 
the application therefor, pending said application, as to make ij;s issue 
void. I am unable to see that any such vital change was so made 
as to justify défendants* contention in that regard, and will therefore 
proceed to the merits of the case. 

The rhéostat and the contact arm are old in the art. Owing to the 
innumerable causes of accident which beset the economical and care- 
ful management of the electrîcal current for power purposes, the prior 
art teems with devices designed to provide for and anticipate the same. 
A mère considération of the prior art may well lead me to doubt if 
there is any merit in complainants' contention that the patent in suit 
is a pioneer patent. It is insisted that by applying the retaining mag- 
net to the starting box, and Connecting, the same in the shunt- fîeld 
circuit of a shunt-wound motor, Blades overcame the following dan- 
gers to which the shunt motor was subjected, viz..: (i) The acci- 
dentai opening of the field circuit ; (2) the leaving of the contact arm 
of the starting box in an intermediate position; (3) the re-establish- 
ment of the current supply at a time when the starting résistance is 
removed from the armature circuit. 

Formerly it was deemed important that the motors should be so 
wound as to create a high résistance. This was necessarily followed 
by various controlling déviées. Then low-resistance armatures were 
found to be practicable. T6 properly regulate the flow of electricity 
in thèse starting boxes, résistance coils are provided, making a grad- 
uai letting on of the current in the armature circuit. It was found 
that for one cause artd another there should be some_ device for the 
régulation of the current in case of à cessation of the same and a 
quick re-establishment thereof, and similar dangers. The Shepardson 
patent, 389,254, covers a device for the régulation of the current by 
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autoniatically opening the same at the main switch. This device 
places the attracting magnet in séries on the motor circuit. The 
switch is adapted to be closed by hand. The closing of the circuit to 
the motor causes the current to flow through the magnet, which be- 
comes thus energized to attract the switch arm, when at the on posi- 
tion, and hold it in the closed position. When the magnet is de- 
energized, it releases the arm, which is then returned to the off posi- 
tion by a retractile spring. It is claimed that the device does not 
provide against the dangers due to the leaving the contact arm on 
an intermediate segment. The patentée, at Une 75, after describing 
the opération of the switch, uses the language, "thus breaking the 
original circuit by removing," etc.; and at Une 81, "if the lever, G, 
is pushed down before the current is restored, it will remain down 
unless held positively in place." This is repeated at line 33. While 
no référence is made to a starting box, or rhéostat, of the motor, yet 
I am of the opinion that the resuit is the same, and that the Shepard- 
son patent does provide against the danger last named. 

In the various patents cited in the prior art, the mechanical ar- 
rangement of a magnet so as to hold the contact arm when on the 
on position is anticipated. So, also, is the retractile spring, restoring 
the arm, when released by the magnet, to the off position. The only 
advance upon the prior art made by Blades was the location of the 
device in the shunt-field circuit in such a manner as to provide auto- 
matically against accidents in that circuit, and the alleged advantage 
gained by a slightly retarded release of the contact arm, by reason 
of the alleged fact that the shunt-field circuit does not respond as 
promptly to an opening of the main circuit as does the armature cir- 
cuit. As to this last resuit, if it is attained, there remains in the mind 
of the court so much doubt as to utility and desirability that it cannot 
hâve any controlling weight in the disposition of the case at bar. 

This narrows the inquiry to the locating of the magnet and spring 
within the shunt-motor circuit to control the arm which contacts 
with the résistance plates located in the armature or motor circuits 
in such a manner as to provide automatically against accidents to the 
field circuit. Blades has taken the shunt motor, the starting box oper- 
ated by hand, the electro-magnet, and the retractile spring, ail old, 
combined thèse into a structure, by associating the retaining magnet 
with a manual starting box and placing the magnet in the shunt-field 
circuit in such a manner as to produce for the first time an effective 
and operative resuit, which seems to automatically overcome the dan- 
gers incident to accidents in the shunt-field circuit. Both the com- 
bination and resuit were new. The end attained was most désirable. 
It has gone into extensive use in a modified form, and défendants 
hâve found it to their advantage to use it. The court is of the opinion 
that it amounted to patentable novelty, and that the patent in suit is 
valid. Star Brass Works v. General Electric Co., m Fed. 398, 49 
C. C. A. 409; Dowagiac Mfg. Co. v. Superior Drill Co., 115 Fed. 890, 
53 C. C. A. 36. 

The infringement is conceded. Complainants are entitled to a de- 
cree for an injunction in accordance with the foregoing. Counsel 
may prépare the sarne and présent it to the court. 
124 F.— 15 
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HALLOGK et al. V, BABCOOK MFG. CO. 

(Circuit Court, N. D. New York. Jiily 16, 1903.) 

1. PATENTS-'SniT roK iNFBiNGBMENT— PrbltmiSaht Injunctiow. 

A prelimlnary injunctloii against infringement will net be granted when 
défendant Is responslble, and a substantlal doubt of bis infringement 
exista, or wJ^iere the complatnant's rlght Is doubtfuL 
a. Samb— DsFpNsKs— Ireegdlaritibb in Application. 

Irregùlaritles Jn the slgnihg of the drawlngs flled with the application 

for a patent, or in wltriesslng the signatures, where they did net operate 

as à frftud on the commissloner who consldered the application and issued 

the patent on the merlts, cannot àvall to defeat a suit for Its infringement. 

8. Bamb— Infringement— Webdebs. 

The Hallock patent, No. 600,782, for a weeder, clalms 1 and 3, lield 
valid and Infrlnged on a motion for a prelimlùary injunctlon. 

In Equity. This is a motion for an injunction pendente lite re- 
straining the défendant, the Babcock Manufacturing Company, as 
prayed for in the bill of complaint, from the further infringement of 
daims i and 3 of letters patent No. 600,782, issued on the I5th day 
of March, 1898, to the complainants herein for an improvement in 
weeders. 

Kerr, Page & Cooper and Marcellus Bailey, for complainants. 

Howard P. Denison, for défendant. 

RAY, District Judge. Thè papers in the case are quite voluminous, 
and the court has examined the bill of complaint, affidavits, etc., with 
considérable caré. It is not now called upon to pass on the merits 
of the case fînally, as that Will be its duty when the cause is fînally 
submitted. This court has heretofore said, in substance, that an in- 
terlocutory injunction against the infringement of a patent will not 
be grantéd unless the complainants' title and defendant's infringement 
are either admitted or so clear that the court can entertain but little 
doubt in the matter. When the défendant is responsible, and a sub- 
stantlal doubt exists whether the défendant is guilty of infringement, 
or where the complainants' right is doubtful, then an injunction 
pendente lite will not be granted. 

In this case as it now stands tliere can be no question that the de- 
fendant is guilty of infringing the complainants' patent. The defend- 
ant's weeder is the same in ail respects as the complainants' weeder, 
with the single exception that the tooth dragging in the earth is 
round in the complainants' device, while it is made somewhat angular 
in the defendant's device. 

The défendant claims anticipation, and that the complainants' weeder 
is old. The défendant has put in évidence before the court a farm 
implement commonly known as a harrow. In that device, in place 
of the tooth that drags in the earth in complainants' weeder, there 
was a shoe or small plow attached, and it does not appear that any 
person ever entertained the thought of removing the tooth or plow, 
and, with certain other changes and transformations, using that instru- 
ment as a weeder. The validity of the complainants' patent has been 

II 1. See Patenta, voL 38, Cent. Dig. § 495. 
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more than once adjudicated in his favor, and there has been long ac- 
quiescence in its validity. 

No useful purpose can be served at this time by reciting the évidence. 
On the évidence presented this court is satisfied that the complainants' 
patent is valid, and that the défendant has infringed and is infringing. 

The main contention of the défendant is that the complainants' 
patent is invalid because the application upon which the patent issued 
was not executed in accordance with the statute. The défendant has 
filed a plea denying that the letters patent in suit were signed, sealed, 
and delivered in due form of law, and alleging that the drawings were 
not signed by the inventors and their attorney in fact, and attested 
by two witnesses, in compliance with the statute, but that the names 
of the inventors and the attorney's name were signed by one Ewell 
A. Dick, who, as a subscribing witness, attested his own signature 
where he signed the name of the attorney in tact of the inventors; 
and says the plea, after reciting thèse facts, "whereby it was falsely 
and fraudulently represented to the Commissioner of Patents that 
said drawings were duly signed by the attorney in fact and attested 
by two witnesses, ail in violation of section 4889 of the Revised Stat- 
utes of the United States [U. S. Comp. St. 1901, p. 3383]." That 
section provides, in substance, that, when the nature of the case ad- 
mits of drawings, the applicant shall furnish one copy, signed by the 
inventor or his attorney in fact, and attested by two witnesses, and a 
copy of the drawings to be furnished by the Patent Office shall be 
attached to the patent as a part of the spécifications. In this case we 
find the drawings signed, "Daniel Y. Hallock, Daniel E. Hallock, 
by Marcellus Bailey, Attorney," and as witnesses, "L,. C. Hills" and 
"Ewell A. Dick." It is claimed that Dick fîrst signed the names 
Hallock and the name Bailey, and that he then signed as a witness. 
There is no proof that this was donc fraudulently or with intent to 
deceive, nor is there any proof that Dick had no authority to sign 
thèse names if he did. The presumption is that he had authority 
to do ail that he did do, and if after signing the names of the in- 
ventors by authority, and the name of the attorney in fact by like au- 
thority, he signed as a witness to such signatures, it raises a question 
of regularity and of the sufficiency of the witnessing of the document. 
There is no claim that the Commissioner of Patents was misled on 
the merits, or that the patentability of the complainants' device is in 
any way afifected by this failure to properly witness the signature to 
the drawings, even if it be conceded that they are not properly wit- 
nessed. 

In Railway Register Mfg. Co. v. North Hudson C. R. Co. (C. C.) 
23 Fed. 593, new spécifications and claims filed in the appHcation on 
which the patent in suit was granted were not signed by the applicant 
or attested by any witnesses, and it was claimed that for this failure 
the patent was invaHd. The court said: 

"I do not find any irregularity in the method of procédure which authorizes 
me to déclare the patent void. There is a long list of cases holding that 
patents cannot be Invalidated by provlng that the requirements of the statute 
to be observed by the corQmissioner in order to their issue hâve not been re- 
garded." 
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If the signatures to thèse drawings in the case now before the court 
were not made by a person authorized to sign them, or if the sig- 
natures were made with authority and they were not properly wit- 
nessed, such failures would hâve authorized the commissioner to re- 
ject the application. But no such question was raised, and the com- 
missioner acted on the merits of the application, and issued the patent 
on the merits of the invention, and not on the strength of the sig- 
natures to the drawings or the sufïiciency of the witnessing. This 
court holds that such irregularities in the signing of the drawings, 
conceding them to exist, are not a défense to this action. Should an 
action be brought to set aside the patent, a différent question would 
be presented. 

In Child V. Adams, i Fish. Pat. Cas. 189 [Fed. Cas. No. 2,673], 
the patent was held null because of the false oath of an aUen patentée 
as to his citizenship whereby he avoided the payment of $300 fee, 
and the putting and keeping on sale of his invention in t' "^ Vttitcci 
States, both of which burdens were imposed upon the alien patentes 
by the then existing statute. That case arose under and was governed 
by the patent aet of 1836 (5 Stat. 121, c. 357), which allowed the grant- 
ing of letters patent to aliens only upon peculiar conditions to which 
citizens of the United States were not subject. By the stringent lan- 
guage of the act, the fee of $300 was required to be paid by the ap- 
plicant before the appHcation for a patent could be considered by the 
commissioner. The patent was held null and void because it was pro- 
cured by a fraud perpetrated upon the government of the United 
States. 

In Hoe V. Cpttrell (C. C.) i Fed. 597, it was insisted that the pat- 
ent was invalid because of sundry omissions and irregularities during 
and prior to the transit of the application through the Patent Office, 
one of which was that there were no original drawings or model ac- 
companying the description, as required by the statute. In that case 
the court, per Shipman, J., held, that ail thèse alleged irregularities 
and omissions relate to the formai acts to be donc by the inventor, 
preparatory to and connected with the issuing of the patent, and 
that the commissioner's décision upon the fact that the acts were 
done, and upon the fact of the çompliance of the applicant with the 
requirements of the statute in regard to his application, was not re- 
viewable coUaterally. The judge said : 

"For the purpose of this case the commissioner's décision Is final that the 
drawings and the model required by the statute bas been presented; that 
Durgin was the duly constituted attomey of the applicant or his assignée, 
and had authority to amend or alter the spécification; and that the spécifica- 
tion had been sufflclently sworn to by the inventor. If the patent is invalid 
by reason of any or ail of thèse defects, its Invalidity Is to be determlned 
in a proceedlng to set aside the patent by scire faclas, or by bill or information 
[dtlng Seymour v. Osborne, 11 Wall. 516, 20 L. Ed. 33; Jackson v. Lawton, 
10 Johns. 23, 6 Am. Dec. 311]." Page 599, 1 Fed. 

See, also, U. S. Rifle & C. Co. v. Whitney Arms Co., 2 Ban. & A. 
493. 497 [Fed. Cas. No. 16,793]. 

The requirement of the signatures to the drawings, like the other 
formai requirements referred to, is directory, and may not be dis- 
pensed with by the Patent Office, but does not substantially afifect 
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tlie validity of the patent when granted, except that a direct action 
might be maintained to set aside and cancel the patent if such omis- 
sions perpetrated a fraud upon the government, and secured the issue 
of a patent which ought not to hâve been issued. 

It appears to this court that the complainants hâve a valuable and 
patentable invention, and that the défendant is infringing the sarae 
knowingly and willfully, and that the complainants' patent is valid. 
The injunction asked for pendante lite is therefore granted. 



AQUAEAMA CO. v. OLD MILL CO. et al. 

(Circuit Court, E. D. New York. May 27, 1903.) 

1. Patents— Expiration with Foiîkign Patent— Identity of Lnventiox. 

The Picliara patent, No. 448,072, for construction of plcîisure c.-uials or 
■waterways, shows a canal which, while the same in principle, is not iden- 
tical In structure wlth that shown in the prior Brltish patent of 1888, 
No. 10,519, to the same inventer, but contains the additional feature that 
the longitudinal partition through the center is extended to the ends. 
divlding the canal tliroughout its entire length, while in the British 
patent an opening is left at each end, through which the water flows and 
the boats pass. Hence, as to such feature, which is an improvement of 
great value and utility, showing patentable invention, the United States 
patent did not expire with the British patent. 

In Equity. Suit for infringement of letters patent No. 448,072 for 
construction of canals, granted to Arthur Pickard March 10, 1891. 
On motion to vacate temporary injunction. 

Kenyon & Kenyon (William Houston Kenyon, of counsel), for coni- 
plainant. 

Edward Hymes, for défendants. 

THOMAS, District Judge. Pending the final hearing an order 
enjoining the défendants from using the complainant's patented devicc 
has been granted. The présent motion has no relation whatever either 
to the facts, law, or equities involved upon the hearing and grantinj; 
of such order. The immédiate inquiry is whether the patent has ex- 
pired by reason of its dependence upon the British patent, which itself 
expired by limitation of time on July 20, 1902. The British patent 
was granted on July 20, 1888, and the United States patent on March 
10, 1891, upon an application filed June 4, 1889. If the United States 
patent is identical with the British patent, it expired with the latter. 
The invent or, Arthur Pickard, obviously regarded the two patents as 
coïncident in their gênerai scope. In his application for the United 
States patent he describes himself as a subject of the Queen of Great 
Britain and Ireland, residing at Leeds, county of York, England, and 
in the spécification he déclares that he has "invented new and useful 
improvements in the construction of canals, for which patent has been 
granted me in Great Britain, dated 20th July, 1888 (No. 10,519), of 
which the following is a fuU and clear description." In the affirmation 
to the American application he states that "he verily believes hitiiself to 

- ï 1. See Patents, vol. 38, Cent. Dig. § 188%. 
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he the original and first inventer of improvements iri the construction 
of eanals descrjbed and claimed in the foregoing spécification ; that the 
same has not been patented to him or to others, withi his knowledge or 
consent, except in the following countries, Great Britain and Ireland, 
dated 20th July 1888, No. 10,519." At the head of the spécification 
ià the following: 

"Arthur Plckard, of Leeds, England. 
"Construction of Canals. 

"Spécification forming part of Letters Patent No. 448,072, dated March 
10, 1891. 

"Application flled June 4, 1889. Renewed February 11, 1891. 

"Sériai No. 381,028. (No model.) Patented In England July 20, 1888, No. 
10,519." 

The United States patent states : 

"The object of my Invention is to construct canals or water courses of a 
direct or cireultous description, and to provide means for imparting a current 
to the water for moving boats or other vehicles." 

The British patent states : 

"ïhe object of my Inventloû ia to construct canals so as to produce a stream 
iu both directions, elthpr artiflcially or otherwlse, whereby boats of ordinary 
description can be made to move in eithef direction vcithout the aid of horses 
of locomotives on the banks of such canal, or without the employment of 
steam engines on the vessel." 

Four figures are shown in the United States patent and three in the 
British patent. In each spécification it is stated that "Fig. i shows a 
plan looking at the top of canal." The United States spécification 
states as follows i 

"In the drawings I hâve shown a canal or water course which Is either 
straight, as shown at A, divided longitudinally by a wall partition or mid- 
feather, B, or continued, as shown at c, to any required distance in a cir- 
eultous or ornamental meandering form. In order to create a current in either 
direction or throughout the length of such canal or water course, I employ 
a propeller, D, paddle wheelj pump, or other meehanical means, whereby the 
water is drawn from one side, E, to the other side, F, and passed round In a 
current throughout the whole length of the canal, as shown by arrows, the 
same water being passed round or made to travel in a current as often as 
required. The movement of the current may be reversed at pleasure by re- 
versing the motion of the propeller, D, or other motor. The beat or other 
vehicle is placed in the water, say at G. The current then being produced, it 
floats along with the stream untll It arrives at H. It Is then conducted 
through lock, J, and round again to the starting point, G. Other means may, 
when preferred, be employed for transferring the boats or other vehicles from 
one side. H, to the other side, G. The rotary movement is imparted to the 
propeller, D, or other motor from any convenlent source." 

The British patent contains the following description : 

"A represents the canal between locks B and C. In canals of ordinary con- 
strliction the water is generally level so that no perceptible current takes 
place. Now, in my improvements, in order to produce currents In both direc- 
tions, I divide the canal longitudinally into two equal parts by means of a 
wall, partition, or mid-feather, D, constructed down or along the ceùter to a 
suitable distance from the Jocks at each end as shown, and, in order to produce 
the required current, I proVide any required number of paddle wheels, E, at 
one or both ends, or any siiltable position in the length of the wall or mid- 
feather, D. Thèse paddle wheels, E, may be caused to revolve by being con- 
nected through suitable shaftlng, F, and gearing, H, to some suitable motor. 
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By this arrangement of paddle wheels the stream Is caused to flow in two 
directions, as shown by arrows, and by such stream the boats are moved in 
sucli directions and separated from each other by the mid-feather or wall, D, 
as shown in Fig. 2. On the wall or mid-feather, D, guide rails, J, may be pro- 
vided into which runners, K, attached to the beats may be passed, and by thls 
arrangement the necesslty of steering is avoided. Instead of producing the 
stream of water artiflcially as above described when the snpply of water is 
large from natural sources, the mid-feather or wall, D, may be continued up 
to the lock gâtes at one end, so that the connection at that end is stopped, 
and, the stream of water being let in at one side of the wall or mid-feather, 
D, passes along that side and round the other or open end, and continues its 
course down the opposite side discharging itself through a sluice or other 
opening at the other side of the mid-feather or wall, but at the same end as 
the water had previously been admitted." 

Fig. 3 of the United States patent is identical with Fig. 2 of the 
British patent, and Fig. 4 of the United States patent is similar to Fig. 
3 thereof, except that it shows a transverse section through one leg 
of the canal. Fig. 2 of the United States patent shows a propeller 
whereby the water is drawn from one side of the canal to the other for 
the purpose of creating the current. Fig. 3 of the British patent 
shows paddle wheels used to produce the current. The United States 
patent, Fig. 2, shows the propeller wheel reaching nearer the bottom 
of the canal, and thereby made more efficient, but there is no référence 
to this in the spécification. It also shows a housing of the propeller. 
It is alleged that the paddle wheels shown in the British patent would 
be inefficient on account of their shght submergence, and the absence 
of such housing. That is a mère matter of degree. The gênerai plan 
is precisely the same. In one case the adaptation is better than in the 
other. Although there is some change in the language, the United 
States spécification shows no enlargement of conception. This state- 
ment should be modifîed in this regard : that Fig. i of the British pat- 
ent shows the canal open at both ends. Fig. i of the United vStates 
patent shows the canal continuous at one end and closed at the other. 
Ail other distinctions attempted to be pointed out by the complainant 
appear strained, and without foundation. The gênerai scheme is the 
same in each patent, and the practical illustration, except in degree 
and efficiency of appliances, is the same in each, save in the one regard 
that in the United States patent the canal is throughout its whole 
length, "divided longitudinally by a wall partition or mid-feather, B, 
or continued, as shown at c, to any required distance in a circuitous or 
ornamental meandering form." That is, to the extent that the canal 
is direct, it is divided longitudinally by the partition, and so far as it 
is extended in a circuitous form the space intervening between the 
two branches takes the place of, and becomes, the partition or mid- 
feather. The diagram Fig. i shows this, and, in addition to the words 
above quoted from the spécification, illustrating that the canal is to be 
divided through its whole length, there are directions for conducting 
the boat after it has made its circuit through one lock, J, and around 
the mid-wall to and through the other lock, J, for the purpose of 
bringing it again into its first position. If the wall did not intervene 
and close the entire space to the lock, this would be unnecessary. 
Moreover, the third and fourth claims explicitly provide for such ar- 
rangement, and are as follows : 
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"(3) A €ontiiiuou8 canal or water kîourse dlvlded longltudlnally by a wall 
partition ormid-feather; and piovlded «ith^a propeller -wheel for forcing the 
water f rom oné aide' of : saM canal into!the other slde, whereby a continuoua 
current Is establlslïed, substatitlally as set forth. , 

"(4) A contlnuous canal or water course dlvlded longltudlnally by a wall 
partition or mld-feather, andprovided wltb a propeller wheel for forcing the 
water from one slde of-sald canal Into the other slde^ whereby a continuons 
current is eetabllshed, and lock, J, for tranSferrlng beats from one side of the 
canal to the other, as set forth." ■ 

It is not a partîaJ longitudinal waU, but one occupying the entire 
length of the canal. In the British patent it is painstakingly shown 
that there is an opening at each ^nd of the partition wall, so that the 
current may pass from one side to the other uninterruptedly, and the 
spécification states that : , 

"By thls ar^ngement pf paddle wheels the stream Is caused to flow in twp 
directions as showii by arro'ws, and by such stream' the boats are movcd lii 
such directions and separated from each other by the mid-feather or wall, D, 
as shown In Pig. 2." 

Hère is a fair statement that the arrows illustrate the course of the 
stream around the ends of the mid-feather, and that the boats follow 
the stream; hence the arrows illustrate the course of the boats. But, 
aside from this, in exact terms the inventor in thé British patent states 
that the partition is construçted "to a suitable distance from the locks 
at each ehd as shown." Moreover, he says: 

"Instead of produclng the stream of w^t^r artiflcially, as above descrlbed. 
when the supply of water Is large from.natural sources, the mid-feather or 
wall, D, may be contlnued up to the lock gâtes at one end so that the con- 
nection at that end is stopped, and the stream of Water, being let in at one 
side of the wall or mld-feathter, D, passes along that slde and round the other 
or open end, and continues Its course down the opposite side, diseharglng 
itself through a slnice or other opening at the other slde of the mid-feather 
or wall at the same end as the water had previously been admitted." 

Thus the xnventor's conception was that, if the water were to be sup- 
plied from natural sources, the mid-wall should be cpntinued to the 
lock on one side, "so that the connection at that end is stopped," 
whereupon the water is carried arotind the other end of the mid-wall, 
and brought back, and allowed to escape through a sluice at the end 
from which it started. Bût this arrangement was not to exist where 
provision was made for propelling or pumping water from one side of 
the mid-wall to its other side. Where the water was let in from 
natural sources, the intention was to close the gap, send the water 
around one side, and send it out the other side ; and the gap was 
closed so.that it would be so discharged, and not go around the near 
end of the mid-wall. Where the water in the canal was to be pumped 
or propelled from one side to the other, the évident intention in the 
British patent was to leavé the space open. In the United States pat- 
ent the obvions purpose was to close the space. Everything shows 
that the space was to be kept open in the British patent and to be 
closed in the United States patent. The broad conception of the canal 
viras the same in both, but the devices for making it operative were 
more effectuai in the United States than in the British patent, and the 
provision for closing the gap is a distinguishing feature of the United 
States patent. It is quite improbable that the arrangement in the 
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British patent for carrying the water from one sïde of the mid-wall to 
the other would be operative. That the United States patent is 
opéra tive is undoubted. Therefore, while broadly the British and the 
United States patents are the same, the provision in the United States 
patent for closing the gap between the end of the wall and the lock 
is new, and is specifically provided for in daims 3 and 4. It is novel, 
unless it may be said to hâve been anticipated by the provision in the 
British patent for closing the space "when the supply of water is large 
from natural sources." But the fact that the inventor did not con- 
ceive of closing it, where he propelled or pumped the water from one 
side of the canal to the other, and obviously did not intend to do so, 
leads to the conclusion that this improvement had not then occurred to 
him, and that he did not perceive its necessity or utility until after the 
British letters were issued. The new conception is so valuable, and 
apparently so indispensable to the proper opération of the canal, that 
it must be concluded that it shows patentable invention. Hence the 
défendants cannot be permitted to operate a canal which can be closed 
in such a way as to corne within the terms of daims 2 or 3. In other 
words, the défendants cannot close the gap between the end of the 
mid-wall and locks, as above discussed, and as shown in the British 
patent. 

The motion to vacate the injunction is denied as regards the use of 
a canal whose mid-wall is extended to the lock. 



AQUARAMA CO. v. OLD MILL CD. et aL 

(Circuit Court, B. D. New York. July 18, 1903.) 

1. Patents— iNPRruGBMENT—PLEAsuRE Canals. 

In order to avold Infringement of the Piekard patent, No. 448,072, for 
the construction of canals, by followlng the expired English patent to the 
same Inventor, there must be an openlng at the end of the mid-wall 
sufficiently wide to permit the free flow of the water from one side of 
the canal to the other. 

In Equity. Suit for infringement of letters patent No. 448,072 for 
construction of canals, granted to Arthur Piekard March 10, 1891. 

Kenyoii & Kenyon, for complainant. 
Edward Hymes, for défendants. 

THOMAS, District Judge. The change made by the défendants 
with référence to the mid-wall of their canal is not substantial. Six 
inches of the mid-wall longitudinally hâve been removed, and, as 
understood, the water passing through the opening is 8 inches deep 
near the upper end and 4 inches deep near the lower end, while the 
canal itself is 51 inches wide, and the water there is some 12 inches 
deep. The fiow of water around the end of the wall nearest the lock 
is still practically uninterrupted. The English spécification states : 

"By this arrangement of paddle wheels the stream is caused to flow in two 
directions as shown by arrows, and by such stream the boats are mored in 
puch directions and separated from each other by the mld-feather or M'all, D 



as Bho-wWiaitîliè.îBi *' • ;;* iDsteadiofvpjfoiavrclng the stream of water artl- 
ficlally,;;fts ^jtîi^î?l«',d«scrHiçd, when tftesupply, of wàtefls^^large from natural 
sources, ,tlië;m(d-feàtji^r or waH, P, njas; be'continuéd .up to the lock gâtes 
at eue :eM(>p tl^t the conliectten "attliat ènS Is stopjied, and the stream of 
water beiilg lèt in at one slde of the'Wàffifer mld-feather, D, passes along that 
slde and round the otteror open éûd,; and i continues Itfe course down the op- 
posite sidei disçhajçging itself througù 1^ aluiee or other opening at the other 
side of the wid-f eather or wall, but a£ |lie same end as the water had pre- 
viouBly b'eén àdaiitted." ..' . 

The English. . patent shows an artificiàl stream, enabled to flow 
around the ends of the wall. :This.free flow the défendants interrupt. 
It seems also that the Englishihvéntorintended thsît the boat might 
follow the stream; although the figure does not show a space at the 
erid of the walléquai to the usuaL width of the canal. In any case, 
there is not at présent a free flow around the défendants' mid-wall. 
There may be doubt wihether the space shôûld be sufRciently wide to 
allow the passage of a bôat, but it .shôuld be suffîciently wide not to 
interrupt practically the water as it sets;back. Hbw wide or narroW 
the opening may be or should be may admit of doubt, but it is now de- 
tèrmined that a passage six incbes wide, permitting a flow of water of 
the depthabove described, is not sufficient to difïerentiate thé défend- 
ants' canal from the complainant's invention. 

It is appreciated that an înjunctioji embodying the views hère stated 
would prevent the defendahts froril using their canal during the présent 
season, and that thereafter the défendants would be without redress, 
even though they should seek to review the présent détermination. 
In view of possible error in the présent décision, it is thought that it 
would be just to permit the défendants to continue the opération of 
their canal, prpvided they enter intç an absolutely satisfactory bond 
for making just paymeiit for thé usé 'of complainàfit's invention during 
the présent season, provided upon an. appeal from the order to be 
ehtered hereon there shôuld be an affirmance thereof. If the parties 
cannot agrée upon suoh compensation/ the court will détermine it. 
Such an arrangement wHuld giye tô thé défendants the use of the canal 
during the season, if they are entitled to it, and: would give the com- 
plainant compensation for the infringement of its patent, if it be en- 
titled thereto. 



UNITED SI^ATES CONSOLIDATED SBEDBD KAISIN CO. V. PHŒNIX 
RAISIN SEEDING & PACKING 00. et al. 

(Circilit Court, N. D. Oallfornia. August 3, 1903.) 

: , No. 12,806. 

1. Patents— Infringement— JtJRisDicTioN— Objections— Waives. 

Act Gong. March 3, 1897, c. 395, 29 Stat. 695 [TT. S. Comp. St. 1901, 
pp. 588, 589], provldee that in suits brought for the infringement of let- 
ters patent tbe circuit courts shall bave jurisdictlon in the district of 
which the défendant is :an Inhabitant, or in any district in whicb tbe 
défendant shall hâve corhlnltted acts of infringement and hâve a regular 
place of business. Held that, if défendant is not a résident of tlie dis- 
trict in which he ia sued, he must both bave a place of business and 

V hâve Infrtnged the patent In such district. 
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2. Same— Waiter. 

Such provision wlth référence te the district , in -which the action shall 
be brought affecta only tlie proceedlngs talien to bring tlie défendant 
wlthln sucb jurisdiction, and is a matter of personal privilège, which 
Is vs^aived by defendant's appearance and fallure to object to the juris- 
diction before answer. 

John H. Miller, for complainant. 
Wheaton & Kalloch, for respondents. 

BEATTY, District Judge. While this is an action for the înfringe- 
ment of letters patent, the question of infringement is eliminated from 
discussion because of a ruling by the Circuit Court of Appeals of this 
circuit concerning the same patent in another case. 

This action turns upon a question of jurisdiction, resulting from the 
act of Congress approved March 3, 1897 (29 Stat. 695, c. 395 [U. S. 
Comp. St. 1901, pp. 588, 589]), entitled "An act defining the jurisdic- 
tion of United States Circuit Courts in cases brought for the infringe- 
ment of letters patent," which contains the following, among other 
provisions : 

"That in suits brought for the infringement of letters patent the Circuit 
Courts * * * shall hâve jurisdiction * * * in the district of which 
the défendant is an inhabitant, or in any district In which the défendant 
* * * shall hâve commltted acts of infringement and bave a regula^r and 
established place of business." 

The design in the passage of this act, as well as its import, as word- 
ed, is so clear as to be without the range of doubt or discussion. It 
is simply that in patent cases the défendant must be sued in the district 
of his inhabitancy, or in that where he has infringed the patent and 
has a place of business. If he is sued in any other place, he may, by 
the proper procédure, hâve the action dismissed. But the turning 
question is whether he may waive his right of dismissal when sued in 
the wrong district, and permit the action to proceed to final judgment, 
or does this statute establish such an imperative rule of jurisdiction 
that no waiver can prevent the dismissal of the action, v^^henever it 
appears to the court that it was not commenced in the proper district ? 
The complainant's contention is that a défendant may waive his right 
of forum, and that he does so when he fails, on his first appearance in 
the action, to make objection to the court's jurisdiction. It appears 
that the défendant herein not only entered a gênerai appearance in the 
action, but filed several pleadings before raising the question of juris- 
diction, which was first done in the answer. 

We are ail familiar with the act of 1887 (Act March 3, 1887, c. 373, 
§ I, 24 Stat. 552 [U. S. Comp. St. 1901, p. 508]) providing for the 
jurisdiction of Circuit Courts, and with the provision thereof which di- 
rects that "no civil action shall be brought before either of said courts 
against any person * * * jjj ^]-,y other district than that whereof 
he is an inhabitant." This statute is as imperative and as clear as that 
first above referred to. Its most apparent construction is that juris- 
diction is limited to the district of defendant's résidence. Considering 

IF 2. Waiver of right as to district in which suit may be brought see note 
to Central R. & Banking Co. v. Farmers' Loan & Trust Co., 52 C. C. A. 152. 
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the context of the statute, as well as the fact that the courts hâve 
constantly construed thé entîi'e' act as ititended tô rèsfrict jurisdiction, 
it is somewhat surprising that it should be so construed as to permit 
Htigants to sélect a place of trial for which the act, directly, at least, 
did not provide. But the Suprême Court, in construing this provision, 
has said that the "district in which the action shall be brought does not 
touch the gênerai jurisdiction of the court, * * * but afïects only 
the proceedings taken to bring the défendant within such jurisdiction, 
and is a matter of personal privilège, which the défendant may insist 
upon or may waive at his élection ; and the defendant's right to object 
that an action within the gênerai jurisdiction of the court is brought 
in the wrong district is wàived by entering a gênerai appearance with- 
out taking the objection." Interior Construction Co. v. Gibney, i6o 
U. S. 217, 16 Sup. Ct. 272, 40 L. Ed. 401. Such being the construc- 
tion of the act of 1887, why should not the same be applied to that of 
1897 ? The phraseology of each is substantially the same. The first 
is that "no civil action shall be brought * * * in any other dis- 
trict than that whereof he [défendant] is an inhabitant." The second 
is that in patent cases the "courts * * * shall hâve jurisdiction 
* * * in the district of which défendant is an inhabitant," etc. 
There is no différence, save that in one act it is directed that the 
action shall be brought in the district, and in the other it is declared 
that the courts shall hâve jurisdiction in the district. To niake this 
différence a reason for a différent construction would seem a mare 
subterfuge or a shield for the désire to change the construction. If 
under the first act it was simply a question of personal privilège to the 
défendant where he could be sued, I can see no reason why the same 
Personal privilège should not be extended to him under the last act. 
It is said that this latter act was especially for the purpose of regulat- 
ing the jurisdiction, as shown by the title. So, also, of the title to the 
first act. It is conceded that both acts were enacted for the purpose 
of regulating, and do regulate, such jurisdiction. But counsel for de- 
fendant insist that the courts hâve held, in eflfect, that under the act 
of 1897 the défendant cannot waive his right of forum, but that in ail 
patent cases a suit, can be maintained against him only in the district 
directed. I havç examined ail the cases cited by counsel. They hold 
that the act places the juri,sdiçtion in the district where the défendant 
résides, or in that in which he has infringed and has his place of 
business, and that if he is sued in any other he may, by proper pro- 
cédure, hâve the action disrnissed. Uhdoubtedly such is correct, and 
it is precisely the same ryling that, obtained under the former act. But 
in none of thèse cases isit clearly stated or decided that a défendant 
cannot or does not waive his right of dismissal by his failure to ask it 
at his first appearance, or by a gênerai -appearance.; In most of them 
the proper steps for dismissal were taken upon first appearance. The 
case in 115 Fed. 634 (Streat v. Rubber Co.; C. C.) is an exception. 
There the parties proceeded'to trial, £ind upon the close of complain- 
ant's testiinony a motion to dismiss wàs made because it had not been 
shown both that the défendant had a place of business and had in- 
fringed in the ; district. It appears that he had not infringed in that 
district; , He allegçd that he had not infringed in that district o:- else- 
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where. It does not appear that he infringed anywhere, nor does it 
appear that there was any ofïer of testimony that he had infringed in 
any other district. The only question, so far as appears from the case, 
was whether infringement had occurred in that district. The case is 
certainly not a clear authority for défendants' position in this case. 
In ii6 Fed. 641 (Westinghouse Electric & Mfg. Co. v. Stanley Elec- 
tric Mfg. Co. ; C. C.) a motion for preliminary injunction was denied 
because the complaint failed to show the jurisdictional facts, while in 
118 Fed. 852 (Chicago Pneumatic Tool Co. v. Philadelphia Pneumatic 
Co. ; C. C.) a Hke motion was granted, it appearing that the court had 
jurisdiction. In ail thèse cases the question of jurisdiction growing 
out of this act was more or less discussed, and possibly by a strained 
construction some support for défendants' position may be inferred 
from them. But I cannot conclude that they so directly either con- 
sider or décide the exact question we hâve hère, namely, that the de- 
fendants waived their right by failing to tiraely object, as to deem 
them authorities thereon. 

Several rulings were referred to by counsel which were oral, and 
therefore not before me. As counsel difïered concerning their efifect, 
they are passed. 

After carefui considération, I do not think I would be justified in 
entertaining the views urged by défendants, but must hold that the 
ruling applied in 160 U. S. 217, 16 Sup. Ct. 272, 40 L. Ed. 401, to 
the statute of 1887, must be followed in the construction of the stat- 
ute under considération. It is therefore held that, as to défendant 
Phœnix Raisin Seeding & Packing Company, this action cannot be 
dismissed, but it is dismissed as to défendant Gartenlaub, for the rea- 
son that it appears that in what he did he acted only as an officer of 
the défendant company. 

The complainant is entitled to its judgment and decree against the 
défendant company. 



MEKRIMAC MATTRESS MFG. CO. v. SCHLESINGER et al. 

(Circuit Court, S. D. New Yorlj. July 24, 1903.) 

No. 8,107. 

1. Patents — Invention — Oouch-Beds. 

The Leighton patent, No. 667,916, for a couch-bed, is not void on its 
face for lack of patentable invention and novelty. 

3. Samb— Suit for Infringe.ment— Tbrms por Answering after Fbivoi.ous 
Demurbbr. 

Where défendant. In a suit for infringement, interposes a demurrer 
which is manifestly wlthout merit, and apparently for the purpose of 
delay only, complainant's counsel residing at a distance from the court, 
he will be permitted to answer only on payment of the costs, and a f urther 
sum sufflcient to reimburse complainant for the unnecessary expenses to 
which he was thereby subjeeted. 

In Equity. This is a demurrer to the complaint, which complaint 
seeks to restrain the défendants from infringing letters patent No. 

1[2. Pl'iading in patent infringement sults, see note to Caldwell v. Powell, 
> C. O. A. 595. 
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667,916, for a Couch-bed, dated February 12, 1901, and issued to 
Eugène R. Leighton, and thereaftpr assigned to the complainant, a 
corporation of the state of Massachusetts. 

A. Parker Smith, for the demurfer. 
Milton E. Robinson, opposed. 

RAY, District Judge. The verified bill of complaint in appropriate 
language allèges the incorporation of the complainant and its rési- 
dence in the state of Massachusetts; the résidence of the défendants 
in the city and state of New York ; that Eugène R. Leighton was the 
original and first inventor of a certain and useful improvement in 
couch-beds, which had not been known or used by others in this coun- 
try beforë his invention or discovery thereof, with ail the other appro- 
priate allégations showing that the alleged invention was patentable. 
The issuing of letters patent therefor, No. 667,916, dated February 
12, 1901, is also alleged, and a copy of such letters patent is annexed to 
the complaint. The assignment of said invention and patent to the 
complainant is also alleged, as is the ownership thereof by complain- 
ant. Due and sufficient notice to the défendants of such letters patent 
are also alleged. The bill of complaint then allèges : 

"That the said William Schlesinger and Siegfried Schlesinger, well know- 
ing the pFemises, against the will of your orator, and in violation of your 
orator's rights, hâve jointly constructed, sold, and used, and are now construct- 
ing, selling, and using, in the borough of Manhattan, city of New York, in 
said Southern District of New York and elséwhere, without the license of 
your orator, and to Its great damage and injury, couch-beds embodying the 
Invention patented in and by said letters patent, and substantially the same 
in. construction and opération as that set forth and claimed thereunder, and 
the exclusive right to make, use, and vend which Is by law vested in your 
orator under and by vlrtue of said letters patent; ail of which acts tend to 
the manifest injury of your orator In the premises." 

The bill of complaint then allèges that, unless the défendants are 
restrained from further infringement, the complainant will suffer ir- 
réparable injury. The bill of complaint further allèges that the de- 
fendants hâve constructed, sold, and used large numbers of the in- 
fringing couch-beds, the fuU extent of which is unknown, but allèges 
that the complainant has sustained large damages. Then follows the 
usual prayers for relief. 

The demurrer is based upon two grounds, as follows : 

"(1) That It appears upon the face of said amended bill of complainant's 
letters patent No. 667,916, thereln referred to, that said letters patent No. 
667,916 are void in law for lack of patentable invention and novelty. 

"(2) That It appears upon the face of said amended bill of complaint that 
the complainant hàth not, by Its said amended bill, made such case as entitled 
It In a court of equity to any discovery from thèse défendants, or to any 
relief against them, as to the matters contained in the said amended bill, or 
any of such matters." 

The demurrer must be overruled as to the first ground, unless the 
court can fxnd and say from common knowledge — information so gên- 
erai that the court can take judicial notice of it — that the combinations 
covered in the claims of the patent are without novelty. 

This court has before it the bill of complaint, the patent, which is 
presumed to be valid, and the common knowledge pertaining to such 
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matters, which a person of ordinary intelligence îs stipposed or pre- 
sumed to possess. The patent, with its spécifications and its claims, 
eight in number, is set ont in full, with full drawings, containing, at 
least, five différent figures, profusely numbered and lettered. It takes 
considérable careful study to comprehend or understand the patent, 
and, having given such study, this court is of the opinion that the 
patent is valid, and discloses a new and a useful invention, and that 
there is no lack of novelty. It is only in exceptional cases, where the 
question is entirely free from doubt, that want of patentability may 
be adjudged upon a demurrer. Chinnock v. Paterson, P. & S. Tel. 
Co., 50 C. C. A. 384, 112 Fed. 531. 

Couch-beds are articles of great utility and common use, and this 
court is not disposed to treat the matter lightly because of the article 
to which the patent relates. Improvements in couch-beds are to be 
welcomed as gladly and treated as fairly as improvements in the most 
costly machinery. Clearly, the bill of complaint makes such a case, 
assuming its allégations to be true, as entitles the complainant to an 
account and payment of such damages as may be proved. The atten- 
tion of this court has not been directed to any substantial defect in the 
pleading. 

This court is of the opinion that the demurrer was interposed for 
purposes of delay. It cannot beheve, and does not believe, that it was 
interposed in good faith. This action was brought and is pending in 
the Southern District of New York, where the solicitor for the défend- 
ants résides, while the solicitor for the complainant résides in the 
city of Utica, about 200 miles from the place of trial. The interposi- 
tion of this groundless demurrer has not only delayed the trial of 
the action while the alleged infringement is continued, but has put the 
complainant's solicitor to considérable extra expense by way of labor, 
time, car fares, and hôtel bills. 

The demurrer is overruled, with costs. The défendants will be 
allowed to answer the bill of complaint only upon payment of such 
costs when taxed, and the sum of $150 to cover such expenses before 
mentioned, to which the complainant has been unnecessarily put by 
the interposition of the demurrer. Such answer may be served on 
the rule day succeeding, and notice of the taxation of such costs, pro- 
vided such costs and such sum above mentioned are paid. 



BOYD et al. v. SCHNEIDER et al. 

(Circuit Court, N. D. Illinois, N. D. Juiy 1, 1903.) 

No. 26,198. 

1. Nationai, Bakks— Sdit against Directors— Who mat Maintain. 

The right to maintain a suit against the directors of an insolvent na- 
tional banlî under Rev. St. § 5239 [U. S. Comp. St. 1901, p. 3515], to re- 
cover for gênerai distribution, as assets of the bank, sums alleged to hâve 

11. Personal liability of bank directors, see notes to Robinson v. Hull, 12 
C. C. A. 680; Warner v. Penoyer, 33 C. C. A. 230. 
See Bankfe and Banking, vol. 6, Cent. Dig. §g 950, 953, 1093. 
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been lost te It tlirough the Degligence or mtsmanagement of Its affairs 
by défendants, Is one vested In the recelver for the benefit of both cred- 
Itors and stockholders; and conceding that such suit may be maintalned 
wlthout a prévious adjudication forfeitlng tUe bank's charter under said 
section, and even that it may be brought by others than the receiver, act- 
Ing under direction of the Comptroller of the Ourrency (which is doubtful), 
It cannot in any case be pialntained by creditors alone, who hâve no- 
Interest in the fund sought to be recovered, beyond the amount of their 
claims, and no autliority to represent the stockholders to whom the re- 
maining Interest belongs. 

In Eguity. On demurrer to bill, 

Riinnells & Burry and Pàm, Calhoun & Glennon, for complainants. 

J. A. & H. R. Baldwin, E. Allen Frost, J. B. Leake, Flower, Vro- 
man & Musgrave, Willard & Evans, Wilson, Moore & Mcllvaine, and: 
John J. Herrick, for défendants. 

KOHLSAAT, District Judge. This cause was brought hère by 
removal from the superior court of Cook" county, 111. The bill was 
filed by certain creditors of the National Bank of Illinois, an insol- 
vent corporation, to recover from the défendants funds alleged to 
hâve been lost through négligence on the part of the directors of 
the National Bank of Illinois in the management of said bank ; asking 
that the amount of money so lost "may become an asset of said bank,, 
and of the receivership thereof, and be distributed by said receiver 
according to la\y." The bill charges that, after exhausting the assets 
of the bank and the liability of the stockholders, there still will remain 
a large sum due to the varions creditors, including complainants. 
To meet this deficiency, complainants pray that an account be taken 
of what-has been lost of the assets of the bank through the négli- 
gence, carelessness, and misconduct of the directors, and each of 
them; that it may be ascertained for what amount each of them 
should be held responsible in the premises ; and that, when ascer- 
tained, each of said directors be decreed to pay the amount so found: 
to be due from him to E. A. Potter, receiver of said bank, to be by 
him distributed in accordance with law. The bill further charges 
that complainants hâve applied to the receiver to institute the suit,, 
and that he bas refused. The bill is somewhat uncertain upon the 
point as to whether it is filed to create a gênerai fund, or a fund for 
certain creditors, in that it charges the directors with giving out and 
pretending to the complainants and others that they were properly 
performing their duties, and that the affairs of the bank were in 
good condition; but, àll its allégations and the prayer thereof con- 
sidered, it inust.be deemed a bill to recover from the directors a 
bank asset, and to create a fund, and the allégations of the bill which 
seem to indicate a contrary purpose should be treated as surplusage. 
The défendants hâve filed gênerai and spécial demurrers to the bill, 
claiming want of equity, and, in substance, that the bill is multifarious ;. 
that the right df action, if anyi is in the receiver, and that complain- 
ants, being simple creditors, hâve ho standing in such a case; that 
the bill is bad for want of certainty, and particularly that complainants 
fail to show interest in or injury by the acts complained of ; that the 
right of action does not survive against executors or administrators. 



BOTD V. SCHNEIDEB. 241 

of deceased directors; and that complainants hâve a complète and 
adéquate remedy at law. 

The demurrer must be sustained as to clauses ii, 12, and 14b of 
the bill, for the reason that said clauses are foreign to the gênerai pur- 
port of the bill, and set up a dififerent cause of action. 

There are two points made by the demurrers which seem to me to 
call for considération, as preliminary to ail others raised, since they 
go to the rights of the complainants to maintain a suit against the de- 
fendant directors. The one is as to whether, under the banking act, 
a suit can be brought by any person other than the receiver, acting 
under the Comptroller of the Currency. The other is, conceding 
the right to bring suit without the direction of the Comptroller, wheth- 
er creditors can maintain a suit like the one at bar against the di- 
rectors to recover a corporate asset. Section 5239 of the banking 
act of the United States, tit. 62 [U. S. Comp. St. 1901, p. 3515], pro- 
vides that: 

"If the directors of any national banking association shall knowlngly vio- 
late or knowlngly permit any of the officers, agents or servants of the asso- 
ciation to violate any of the provisions of this title, ail the rights, privilèges 
and franchises of the association shall be thereby forfeited. Such violation 
shall, however, be determined and adjudged by a proper Circuit, District or 
Territorial Court of the United States In a suit brought for that purpose by 
the Comptroller of the Currency in his own name before the association shall 
be declared dissolved. And In cases of such violation, every director who 
participated in or assented to the same shall be held liable in his personal 
and Indlvldual^capaclty for ail damages which the association, its shareholders 
or any other person shall hâve sustained In conséquence of such violation." 

Considérable différence of opinion has arisen in the courts con- 
cerning the construction to be placed upon this section. Judge Shiras, 
of the Northern District of lowa, has held in Welles v. Graves (C. C.) 
41 Fed. 459, and Cerner v. Thompson et al. (C. C.) 74 Fed. 125, that, 
before suit can be brought by a receiver against directors to enforce 
their liability under this act, it must appear that a forfeiture of the 
charter of the bank has been adjudged in accordance with section 
5239. To the same efïect is Bank v. Peters (C. C.) 44 Fed. 13. 
While the case of Hayden v. Thompson et al., 71 Fed. 60, 17 C. C. À. 
592, and Stephens v. Overstotz (C. C.) 43 Fed. 771, hold the con- 
trary. Thompson, in his Commentary on Corporations (volume 3, 
§ 4303)» speaks of the former construction as unsound. I am in- 
clined to the opinion that such a proceeding by the Comptroller to 
déclare a forfeiture is not a prerequisite to the bringing of a suit under 
section 5239. In the case of Cerner v. Thompson, just cited, Judge 
Shiras also holds that directors would be liable, independently of the 
statute, in an action of deceit. Thé case of Hayden v. Thompson 
States that the right to recover . dividends wrongly paid out existed 
long before the act of Congress was passed. This doctrine is fur- 
ther sustained by the following authorities: Richmond v. Irons, 120 
U. S. 27, 7 Sup. Ct. 788, 30 L. Ed. 864; Brinckerhoff v. Bostwick, 
88 N. Y. 52. 

There can be no doubt, from $, reading of the bill, that it is based 
upon the statute. It is a proceeding brought to recover losses of 
124 P.— 16 
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the Illinois National Bank gfbwing oui of the wrongful acts of de- 
fendants^ as directors, under section 5239 aforesaid. Can the liability 
and obligation imposed by the statute, being assets of the bank, be 
enîorced by any one other than the receiver, except as in the act 
provided? • . 

National banks are the créatures of the national législature. So 
far as the act attempts to règulate them, it is suprême. It is not in- 
tended that they shall be created only to be launched as independent 
cor'porate entitîes, ând thereafterbe pei^mitted to engage in gênerai 
compétitive commercial eiiterprises, subject only to certain gênerai 
rules and limitations; but, owing to their relations to the mofleyed 
and other interests which are reserved in and controlled by the gov- 
ernment, they are kept under the strict régulation and watchful care 
of the government, and constitute a class of corporations entirely 
distinct" from ail others. i'It would seem that the powers given by 
the statute to the Comptroller are in their nature judicial. He can 
détermine when a bank is in,solvent. He alone is charged with the 
duty of enforcing compHance with the provisions of the law, subject 
only to the régulation of the Secretafy of the Treasury. He must, 
through the receiver, take possession of ail the bank's assets, collect 
and compromise debts, and sell the real estate. He alohe can deter-r 
mine the need of and appoint a receiver. The receiver must pay the 
moneys collected by him to the Treasurer of the United States, sub- 
ject to the order of the Coniptroller, The Comptroller, through his 
receiver, is required to give! notice tp creditors to présent clairils, 
and make dividends from time to time. He is authorized to déter- 
mine when it is nfecessary to institute proceedings against stockhold- 
ers to enforce their stock liability. AU thèse questions are referred 
to his judgment and his discrétion. The receiver is the proper party 
to institute ail suits. National Ex, Bank v. Peters (C. C.) 44 Fed. 
13; Bailey v. Mosher, 63 Fed. 488, 11 C. C. A. 304; Stephens v. 
Overstotz (C. C.) 43 Fed. 771; Jackson v. U. S.,' 20 Ct. Cl. 305; 
Bowes on Nat. Bk. Act, § 425; Kennedy v. Gibson, 8 Wall. 498, 19 
L. Ed. 476 J Zirin v. 'Baxter, 65 Ohib St. 341, ôa^N. E. 327; Casey 
V; Galli, g4Jir. S. 673, 24X. Ed. 168; U. S. v. Knox, 102 U. S. 422, 
26 L. Ed. 2î6; BûshneU V; Eeland, 164 U. S. 684, 17 Sup. Ct. 209, 
41 L. Ed. 598 j ^Glennyv. Eangdon, 98 U. S. 20, 25' E. Ed. 43. 

In re MafttffafGturers* Natiofial Bank, 5 Biss. 499, 'Fed. Cas. No. 
95051, was a proceëdinginstituted to-throw the bank into bànkruptcy. 
Judge Blodgett denied the pétition uponthe ground that the banking 
act was complète in itself. -He held that the act furnished, "through 
the functions 'Of an important public officer, the Cornptroller of the 
Currency, a very complète and detailed scheme or plan for adrninis- 
tering the àfifaifs of an insdlvent bank," and intimated that the sensé 
of responsibility of the Comptroller would be sufficient to insure his 
action in ail proper cases. Again he says, as to riational banks, 
they constitute â 'class of corporations Which hâve, as it seems, a 
bankrupt law of their own, ingrained into their own constitution, 
and a part of their organic law, by the same authority which enacted 
the bankrupt lâvir. : - 



BOTD V. SCHNEIDER. 243 

In Bank of Bethel v. Pahquioque Bank, 14 Wall. 383, 20 L. Ed. 
840, the court say : 

"lAU alike must await the action of the Comptroller of the Currency, and 
be content with a just and légal distribution of the proceeds of the assets 
collected by the receiver and liquidated by the Comptroller accordlng to the 
act of Congress in such case made and provided." 

Défendants claim that the status of such a receiver is analogous to 
that of an assignée or trustée in bankruptcy, a statutory assignée, 
or an administrator. In Glenny v. Langdon, 98 U. S. 20, 25 h. Ed. 
43, the court, referring toa suit brought by a creditor on refusai of 
the assignée in bankruptcy to sue, say the assignée is the only party 
designated by the bankrupt act as the proper claimant of the bank- 
rupt's property and estate. It is further there held that, in framing 
the act, Congress intended to provide instrumentalities for its com- 
plète exécution. The right of the creditor in such case to bring suit 
vi'as denied. In Plow Co. v. Bank, 59 Kan. 38, 51 Pac. 892, the court 
denied the pétition of a creditor to be allowed to bring suit upon 
the refusai of the assignée to sue. Indeed, it is almost axiomatic, 
and scarcely requires citation of authorities to support the proposi- 
tion, that in case of bankruptcy, statutory assignments, administra- 
tors, executors, and similar officers, no one can sue except the party 
occupying the officiai position. Brown v. Folsom, 62 N. H. 527 (an 
assignée); Mechanics' & Farmers' Bank, 31 Conn. 63 (an assignée); 
Jefïeris' Appeal, 33 Pa. 39 (an assignée) ; Glenny v. Langdon, 98 U. 
S. 20, 25 L. Ed. 43. 

In Platt, Receiver, v. Beach, 2 Ben. 303, Fed, Cas. No. 11,215, 
the court holds a national bank receiver to be an officer of the gov- 
ernment which appoints him. 

In Price, Receiver, v. Abbott (C. C.) 17 Fed. 506, Justice Gray said : 

"By the statutes of the United States, the Secretary of the Treasury is the 
head of the Department of the Treasury, and the Comptroller is the chief 
ofHcer of a bureau in that department. * * * Being appointed, pursuant 
to an act of Congress, to exécute duties prescribed by that act, he is, in the 
exécution of those duties, an agent and officer of the United States." 

In Jackson v. U. S., 20 Ct. Cl. 305, Justice Davis says the intent 
of the statute is to throw the entire control of insolvent national 
banks into the hands of the Comptroller, to centralize power and 
responsibility, for the purpose of facilitating winding up the affairs 
of the association. Such, also, is the holding in Bailey v, Mosher, 
63 Fed. 488, II C. C. A. 304. 

It is urged that the receiver, being appointed by the Comptroller, 
and not by a court, does not corne within the rule above stated, and 
that to hold otherwise would be to invest the Comptroller with judi- 
cial powers. But does it require any greater judicial power on the 
part of the Comptroller to exercise complète control over bis re- 
ceiver than is involved in the appointment of a receiver? Has not 
the act clothed the Comptroller with powers which hâve always been 
deemed judicial? The power to appoint a receiver carries with it 
the power to remove him. Kennedy v. Gibson, 8 Wall. 498, 19 L- 
Ed^ 476. Would a court allow any person to bring a suit which 
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should be brought by its receiver? If the recelver failed to protect 
the assets of the estate committed to his care, he would be personally 
liable. Suppose a court should, upon investigation, détermine that 
no cause of action existed, and refuse to permit its receiver to sue ; 
could any pérson feeling aggrieved bring suit in his own name? If, 
on the other hand, a receiver refused to sue, the court might' remove 
him, or, in a proper case, allow the party interested to sue in his 
name on giving proper indemnity. Are not the Comptroller and 
his receiver in a Hke position? The identical question hère involved 
does not appear to hâve been adjudicated. It is true that fédéral 
courts hâve seemingly entertained suits brought by stockholders 
against directors to recover for négligent management of a national 
bank's aflfairs, as in Ex parte Chetwood, 165 U. S. 443, 17 Sup. Ct. 
385, 41 L. Ed. 782, and in many other cases, but in no case was the 
point raised that the suit should be brought by the receiver. The 
case last cited was brought in the state court, and went up on writ 
of error. It was based upon the common-law liability of the directors. 
Other cases turn upon facts différent from those of the case at bar. 

It would seem that the rights, duties, and powers of the receiver 
of a national bank could hardly iDe arrived at by analogy to those of 
any other receiver, but must be looked for in the act. If thèse cred- 
itors can maintain their suit, then others might institute proceedings 
to recover some other asset, and the liquidation proceedings might 
be unconscionably prolongea. Hâve the complainants not had the 
benefît of the statute, so far as the remedy hère sought is concerned, 
when they hâve applied to the Comptroller, and he, on investiga- 
tion, has decided that the suit should not be instituted? For thèse 
reasons, I should be inclined to hold that complainants cannot main- 
tain their action herein, in the manner in which it has been instituted, 
but do not deem it necessary to dispose of the matter on that ground 
alone. Thèse complainants seek to recover from the défendants the 
amounts lost through the défendants' wrongdoing — not simply the 
amount due the creditors, but the whole amount wrongfully dissi- 
pated. Damages sustained by the creditors alone would not belong 
to the receiver. Thompson on Corporations, § 4304. This proceed- 
ing mUst, then, be in the interest of the stockholders, as well as of 
depositors. The suit is by the creditors, as a Class, tb assert a right 
which, it is admitted, vested in the receiver, who could not bring 
suit for the creditors alone. The stockholders are not joined. They 
constitute another class. Complainants bave no interest in the fund 
sought to be thus recovered, above the amount of their own claims. 
No recovery could be had beyond the amounts due the class bringing 
the suit. Complainants thus place themselves in the attitude of at- 
tempting to sue for two classes. The position of a stockholder would 
be difîferent. He would be interested in the whole fund, Lord Cot- 
tenham said in Mozley v. Alston, i Phil. 790-798 et seq., that the re- 
lief which is prayed must be one in which the parties whom the plain- 
tiff proposes to represent ail hâve an interest identical with his own. 
I Daniells, Ch., side .pages 240 and '241, and other cases cited. There 
are, however, , many authorities which go to thé extent of holding 
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that, in cases similar to the case at bar, creditors cannot maintain 
an action against directors for the création of a fund. Landis v. Sea 
Isle Co., I Am. & Eng. Corp. Cases, 208; s. c, on Appeal, 53 N. J. 
Eq. 654, 33 Atl. 964; Deaderick v. Bank, 100 Tenn. 457, 45 S. W. 
786; Bank v. Hill, 148 Mo. 380, 49 S. W. 1012, 71 Am. St. Rep. 615; 
Cailey v. Mosher, 63 Fed. 488, 11 C. C. A. 304; Kennedy v. Gibson, 
8 Wall. 498, 19 L. Ed. 476; Platt, etc., v. Beach, 2 Ben. 203, Fed. 
Cas. No. 11,215; Cerner v. Thompson (C. C.) 74 Fed. 125; Stanton 
V. Wilkeson, 8 Ben. 357, Fed. Cas. No. 13,299; Bank of Bethel v. 
Pahquiogue Bank, 14 Wall, 383, 20 L. Ed. 840 ; Bank v. Peters (C. 
C.) 44 Fed. 13; Briggs v. Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 
35 L. Ed. 662; Landis v. Sea Isle Co., above cited. 

Complainants lay much stress upon the claim that there exists be- 
tween creditors and the trustées the relation of trustée and cestui que 
trust, citing among other cases that of Hornor v. Henning et al., 
93 U. S. 228, 23 L. Ed. 879. That suit was brought against the trus- 
tées of the Washington Savings Bank, organized under section 4 of 
the Act of Congress passed May 5, 1870, c. 80 (16 Stat. 102), which 
provides (bottom of page 105) that : 

"If the Indebtedness of any company organized under this act shall at any 
time exceed the amount of its capital stock the trustées of such company as- 
senting thereto shall be personally and individually liable for such excess to 
the creditors of the company." 

The only point before the court was that the liability created by a 
violation of this clause of the statute constituted a claim inuring to 
the benefit of ail creditors, and that an action at law could not be 
niaintained thereon by one creditor among many, but that the remcdy 
was in equity. This case might be in point were the case at bar 
based upon a liability to the creditors alone, but it has no bearing 
upon the issues hère presented. There are cases which on casual 
examination seem to hold that the directors occupy some sort of a 
trust relation toward gênerai creditors, but the language is loosely 
used, and evidently not intended to lay down the principle contended 
for by complainants. It may be fairly gathered from thèse décisions 
that ail they intend to hold is that the relationship is similar to that 
of trustée and cestui que trust. If, however, the relation between 
the creditors and the directors is that of a trustée and cestui que trust, 
the right of action would not vest in the receiver, but in the cred- 
itors. It is not a bank asset, nor is it a gênerai asset. The receiver, 
standing in the shoes of the bank, could not assert such a claim. It 
would be Personal to the creditors. If, then, this suit is brought to 
recover an asset of the bank — and I am of the opinion that it is so 
brought — and the liability sought to be enforced grows out of a trust 
relation between the parties hereto, complainants hâve mistaken 
their remedy. I do not deem it necessary to pass upon the other 
ground of demurrer presented, at this time. 

The demurrer is sustained. 
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BOYER et al. v. WEgTBRN UNION TEL. 00. 

(Circuit Court, E. D. Missouri, E. D. August 17, 1903.) 

No. 4,851. 

1. Mastkr and Servant— Kioht of Dischargk. 

In the absence of a contract for employment for a deflnlte time, an 
employer has the right to diseharge hls employé wlthout notice at any 
tlme. 

2. Same— CoNspiRAcy TO Destrot Labor Union. 

As, in the absence of contract for employment for a deflnlte period, the 
employer may diseharge hls employés at any time, for any reason, or 
for no reason, there can be no such thlng as an unlawful conspiracy to 
destroy a labor union by discharging Its members or refusing to employ 
them. 
8. Same— Bill for Injdnction— Conclusions dp Law. 

An allégation, in a biU by mémbers of a labor nnion for an injunetion, 
that défendant, its ofllcers and agents, hâve unlawfully combined and 
confederated together to destroy tbe union, and by threats, intimidation, 
and coercion, and otherwise, are interfering with plalntiffs and with 
others of their employés for uniting with the union, and are seeking tô 
prevent those discharged from obtaining employment, contains only con- 
clusions of law. 
1. Same— Brbach of Contract of Employment — Equitable Relief. 

The remedy for a disçharge fro^J employment Is at law for breach of 
contract, and not in equity to enjoin thè discharge. 
6. Same- Right to Blacklist. 

An employer, havinig 'discharged employés for belonging to a labor 
union, has the right to keep a book contalning their names and showing 
the reason of their discharge, and to invite Inspection thereof by other 
employers, even though the latter, therefore, refuse to hire the discharged 
employés. 

In Equity. 

E. Douglas Andrews, for complainants. 
Dickson, Smith & Dickson, for défendant. 

ROGERS, District . Judge. The plâintiflfs named in the bill, for 
themselves and for others whom they describe as the "remaining 
members of Local Lodge No. 3, of St. Louis, of the Commercial 
Telegraphers' Union of America," filed this bill in equity and ask for 
an injunetion. Its prayer is as follows: 

"Forasmuch, therefore, as your orators hâve no adéquate remedy in the 
promises except in equity, and to that end that the défendant, the Western 
Union Telegraph Company, may, if It can, show why your orators should not 
bave the relief hereby prayed, and may, according to its best knowledge. In- 
formation, and belief, be required to make fuU, true, direct, and satlsfactory 
answer to the premises and to ail the several mattérs herelnbefore stated and 
charged, as fully and particularly as if severally and separately interrogated 
as to each and every of said matters, bflt not under oath, the answer under 
oath being hereby expressly waiyéd; that said défendant may be required to 
produce before the court on the hearing of this cause ail papers, orders, and 
correspondence to and from said défendant and Its offlcers and agents, or any 
of them, or elther of them, to the other, or withln their possession or control, 
or the possession or control of any of them, relating to any of the matters 
herelnbefore alleged, or leading up to the same, for 12 months last past, 
making fuU and expllclt dlseovery and disclosure of ail the matters aforesaid, 

T 1. See Master and Servant, vol. 34, Cent Dlg. § 19. 
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aceording to the best and utmost of thelr knowledge, remembrance, and In- 
formation and belief; that the hearlng naay bc upon and touehing matters 
of this bill of complaint alleged and cbarged; and tbat the said défendant, 
the Western Union Telegraph Company, its offlcers and agents, L. N. Boone, 
E. H. Bohle, and G. J. Franlcel, individually and as représentatives of said 
défendant, together wlth their représentatives, clerks, agents, and ail others 
who may be aiding and abetting them or either of them, may be restrained 
and prohibited by the order and Injunction of this honorable court from dis- 
charging said employés without sufficient cause, and from in any manner 
coercing, persuading, inducing, or otherwise directly or indirectly preventing 
any of defendant's employés or other persons from joining and becoming 
members of said Commercial Telegraphers' Union of America, and from 
plaeing the names of your orators, or any of said persons belonging to Local 
Lodge No. 3 of the Commercial Telegraphers' Union of America, upou said 
blacklist, and from malntaining said blacklist, and from in any manner inter- 
ferlng, directly or indirectly, with your orators or either of them, or any of 
said other persons hereinbefore mentioned, from obtaining employment as 
telegraph operators in the city of St Louis or elsewhere, and from ordering, 
coercing, persuading, inducing, or influeneing, directly or indirectly, any of 
defendant's employés or other persons from becoming members of the Com- 
mercial Telegraphers' Union of America until the further order of this court, 
and that upon such final hearing of this cause said order and in;îunction may 
be made perpétuai, and your orators may hâve such other and further relief 
in the premises as equity may require or may seem proper, and for costs." 

A careful examination of the bill' shows that the gist of it is this : 
That the défendant, having become aware that plaintifïs had become 
members of an organization known as the Commercial Telegraphers' 
Union of America, immediately discharged them, without notice or 
other cause; that "the défendant, its ofïïcers and agents, hâve un- 
lawfully combined and confederated together to destroy the said union, 
and intend discharging ail the members of said Union from the serv- 
ices of the défendant, * * * and by threats, intimidation, and 
coercion, and otherwise, are interfering with your orators and with 
others of their employés for uniting with the Commercial Telegraph- 
ers' Union of America, and are seeking to prevent those discharged 
■ from obtaining employment as telegraph operators" ; that défendant 
"has established and maintained what is commonly known as a 'black- 
list.' It is a Hst of persons who hâve been in their employ and who 
hâve been discharged by the défendant, on whiçh are placed from time 
to time the names of persons incurring the displeasure of the défendant 
Company, and its officers and chief operators;" ând the défendant, by 
methods which are not fully known to your orators, and whicb can- 
not be fully set forth herein, prevents persons whose names are on 
said blacklist from again obtaining employment as telegraph opera- 
tors; that your orators' names hâve Ijeen placed on said blacklist 
solely because they hâve become members of the Commercial Teleg- 
raphers' Union of America, and it is the intention of the défendant 
* * * for the same reason to discharge from the employ and place 
upon said blacklist the names of several hundred other persons who 
are members of the Local Lodge No. 3 of the Commercial Telegraph- 
ers' Union of America, and thereby debar thèse your orators and said 
other persons * * * from obtaining employment at their respec- 
tive locations as telegraph operators," etc. 

The first cause of complaint is that plaintifïs hâve been discharged 
without notice from the service of the défendant for no other cause 
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than that they joined that union. But the answer to that complaint 
is that in a free country like ours every employé, in the absence of 
cohtractual relations bindîng him to work for his employer a glven 
length of time, has the légal right tp quit the service of his employer 
without notice, and either with or without cause, at any time; and in 
the absence of such contractual relations any employer may legally 
discharge his employé, with or without notice, at any time. 

The second ground for complaint is that. défendant, its ofïîcers and 
agents, hâve unlawfuUy combined and confederated together to de- 
stroy the said union, and intend discharging ail the members of said 
union from the service of the défendant, and by threats, intimidation, 
and coercion, and otherwise, are interfering with the plaintifïs and 
with others of their employés for uniting with the union, and are seek- 
ing to prevent those discharged from obtaining employment. I need 
not take time to multiply authorities to show that there is no such 
thing in law as a conspiracy to do à lawful thing. If the last allégation 
means anything, it is that the défendant, its ofïicers and agents, hâve 
conspired to destroy the union by discharging ail its members in its 
employ, and refusing to employ others, solely for the reason that they 
were members of the union. But it is not unlawful, in the absence of 
contractual relations to the contrary, to discharge them for that or any 
other reason, or for no reason at ail. Hence there is no such thing 
in law as a conspiracy to do that, and it matters not whether you call 
such an agreement a conspiracy, a combination, or a confédération. 

But it is said that the défendants "by threats of intimidation and 
coercion, and otherwise, so interfered with plaintiffs and others of its 
employés because they united with said union. But it does not appear 
what the threats were, what the intimidation was, or what the coercion 
was, of which they complain. Such an allégation is not one of fact; 
it is one of conclusion. What did défendant threaten to do? Per- 
haps it was to discharge them, or perhaps, if not employed by it al- 
ready, to not employ them. But such a threat ic not illégal. It is 
not illégal to threaten to do a lawful thing. It may be défendant 
threatened to employ nonuniqn men, instead of members of the union ; 
but that, if true, is not illégal. Défendant had a perfect right to em- 
ploy whom it pleased, if it could. How did défendant intimidate or 
coerce plaintifif? The complaint gives no answer. It will not be pre- 
sumed that the threats, intimidation, or coercion cpmplained of in- 
vplved illégal acts. The law never présumes wrong, or crime, or 
illegality; it présumes always in favor of right and légal action. In 
the absence of any alleged wrongful act or threat, it would présume 
that defendant's interférence was lawful and not unlawful. True, it 
is alleged that défendant, its ofïicers and agents, unlawfully combined 
and confederated to destroy the union. But what is unlawful is a 
question of law; whether a thing done is unlawful dépends on what 
is done or threatened to be done. But what the défendant company, 
its ofïicers and agents, combined or confederated to do in order to de- 
stroy the union, is the précise thing the complaint fails to show. The 
court must always be able to look at the facts and say that if thèse 
facts are true they are illégal ; otherwise there is no ground for in- 
voking its protective agency. 
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But plaintiffs say défendant, its officers and agents, are seeking to 
prevent those discharged from obtaining employment as telegraphers. 
But how are they seeking to do so ; what are they doing ; are they 
doing acts that are unlawful? If so, what are they? The complaint 
gives no answer. There is no allégation in the complaint that therc 
were any contractual relations between plaintifïs and the défendant 
Company to retain plaintiffs in the service for any given period. But if 
there were, then it must be said that it was illégal to discharge them. 
Yet in that event equity can give no relief ; the remedy is at law for a 
breach of contract, and each man injured must sue separately, and in 
his own right, for damages sustained. It would be intolérable if a 
man could be compelled by a court of equity to serve another against 
his will, or if a man could be compelled to retain in his employ one he 
does not want ; courts of equity exercise no such power and grant no 
such relief. 

But it is said that défendant maintains a blacklist containing a list 
of names of such persons as may hâve incurred its displeasure and 
hâve been discharged from its service, and that, by methods not known 
to them, it prevents such discharged persons from getting employ- 
ment as telegraph operators ; that they haye blacklisted people solely 
because they belong to the union, and that they intend to blacklist 
others for the same thing, etc. We hâve seen it is not unlawful to 
discharge plaintifïs because they belong to the union. Is it unlawful 
for défendant to keep a book showing that they were discharged be- 
cause they belonged to the union? The union presumably, and espe- 
cially in view of the allégations in the bill, is an honorable, reputable, 
and useful organization, intended to better the conditions and elevate 
the character of its members. Is it illégal for défendant to keep a 
book showing that it had discharged members of such a union solely 
because they belong to it? That seems to be the real essence of the 
bill. Is it illégal to notify others that it keeps such a book and that 
they can inspect it, or to inform others what such a book shows? 
That seems to be the ground of complaint. There can be no ques- 
tion about it ; the positive, direct, and unequivocal allégation is that 
défendant keeps such a book; that plaintifïs are placed on it solely 
because they belong to the union, and hâve been discharged solely be- 
cause they did belong to the union. Can a court of equity grant relief 
to a man who says for his cause of action that he belongs to a reputa- 
ble organization, and that he has been discharged solely because he 
did belong to it ; that his employer who discharged him keeps a book 
on which is placed his name, and has set opposite thereto the fact 
that he discharged him solely because he belonged to such organiza- 
tion; and that he gives that information to other persons, who refuse 
to employ him on that account? Suppose a man should file a bill 
alleging that he belonged to the Honorable and Ancient Order of 
Freemasons, or to the Presbyterian Church, or to the Grand Army of 
the Republic ; that his employer had discharged him solely on that 
account ; that he had discharged others of his employés, and intended 
to discharge ail of them, for the same reason ; that he kept a book 
which contained ail the names of such discharged persons, and set 
opposite the name of each discharged person the fact that he had 
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been discharged solely on the ground that he belonged to such or- 
ganizatiop; and that he had given such information to others, who 
refused to emplby such persûns on that account. Is it possible a 
court of equity could grant relief? If so, pray, on what ground? 
And yet that is a perfectly parallel case to this as made by the bill. 

Those who may be interested in the questions raised by the de- 
murrer to this bill will be entertained and instructed by reading the 
following cases, and especially the first: Payne v. Western & Atlantic 
■R. R. Ce, 49 Am. Rep. 666; Dinah Worthington et al. v. James 
Waring et al., 157 Mass. 421, 32 N. E. 744, 20 C. R. A. 342, 34 Am. 
St. Rep. 294; Hundley v. Louisville & Nashville Railway. Co., 48 
S. W. 429, 88 Am. St. Rep. 298 ; Raymond v. Russell et al., 9 N. E. 
544, 58 Am; Rep. 137; McîDonald v. 111. Central R. R., 187 111. 529, 
58 N. E. 463; Wabash R. R. Co. y. Hannahan et al. (C. C.) 121 Fed. 

563- 

Thèse cases, and the cases cîted in them, discuss and cover every 
principle involved in this bill, although, of course, the facts are différ- 
ent. I hâve not discusSed the right of the plaintifïs to bring this suit 
for themselves and others. The bill is without equity as to the com- 
plainants named, and it is useless, therefore, to discuss their right,^ 
under the allégations of the bill, to represent other persons. It is 
enough to say that there is no apt authority cited, and none found, to 
sustain that right. 

The demurrer is sustained from want of equity in the bill. 



' BURDEN V. BUEDBN et al. 

(Circuit Court, N. D. New York. August 6, 1903.) 

1. Equity Plbading — Bill — Scandalous ànd Impekttnbnt Matteb. 

Matters alleged In a bill which are relevant to the Issues tendered, In 
View of thé other allégations, and wljich may be glven in évidence there- 
under, cannot be strlcken eut as scandalous and Impertinent, where they 
are not stated In unnecessarlly offensive language. 

2. Samk— RoLB Applied. 

In a bill by a stockholder agalnst the corporation and Its dlrectors to 
enjoln the euforcement of a contract entered Into by them by whlch, 
as alleged, the profits and earnlngs of the corporation were belng fraudu- 
lently dlverted from Its stockholders and pald to one of thelr number as 
royalties for the use of a vold and worthless patent, and to recover 
from such défendant suma pald hlm under the contract, whlch also alleged 
that he was practlcally Insolvent, and asked that he be enjoined from 
transferring hls stock In the corporation, further allégations that three 
others of the défendants, who were sons of such défendant, and wlth 
hlm constltuted a majority oï the dlrectors, were corruptly Influenced by 
him In thelr action as dlrectors, that they had no business and were dé- 
pendent on hlm for support, and were Uvlng in an expensive and ex- 
travagant manner at hls cost, are of matters which are materlal, and 
may be proved In support of the other allégations of fraud and insolvency, 
and cannot be strlcken out as scandalous and impertinent. 

In Equity. Motion to strike from the bill of complaint on excep- 
tions thereto, as scandalous and impertinent, the following: 

"That the sald sons of James A. Burden, respondents herein, are dépendent 
entlrely upon thelr father's bounty; that James A. Burden, Jr., is married 
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and has a family, and keeps up an expensive establishment, being a house 
in New York City, in the fashionable part of said city, and that the said 
Williams P. Burden and Arthur S. Burden also live expensively on their 
father's bounty, not being, as your orator is informed and believes, in any 
business or having any occupation. And, as your orator is informed and be- 
lieves, the said Burden is practlcally insolvent, and has no means of repay- 
ing this sum or any sums to the Burden Iron Company; that the dividends 
coming to him from his holdings in the Burden Iron Company are not more 
than sufflcient for the support of himself and his family, including his son 
James A. Burden, Jr., and his family, and the other two sons yf the said 
Burden, ail of whom live in extravagant and expensive style at James A. 
Burden's expense, having and malntaining at least two expensive résidences 
in the city of New York and one or more country résidences; and that, further- 
more, your orator fears that, by the mère transf er or sale of the said Burden's 
shares of stock in the Burden Iron Company, the only dependence or reliance 
for the repayment of the said sums by the said Burden to the Burden Iron 
Company will be gone; and, In any event, the said shares of stock and the 
dividends derived therefrom are not more than sufHcient, as your orator is 
informed, toward the maintenance of the said Burden and of the aforesaid 
persons dépendent on him as aforesaid." 

Robert L. Cutting (John R. Bennett, of counsel), for complainant. 
Charles Neave (Austen G. Fox and William J. Roche, of counsel), 
for défendants. 

RAY, District Judge. The bill of complaint charges, in brief, thaï 
the Burden Iron Company was organized June 30, 1881, for the pur- 
pose of taking over and conducting the business of the copartnership 
firm of Henry Burden & Sons, of which, at that time, the complainant, 
I. Tovvnsend Burden, and the défendant James A. Burden, were the 
sole and equal copartners and owners. Ail the property of every 
name and nature belonging to said copartnership was duly transferred 
to the corporation, which became and still is the owner thereof. The 
complainant and the individual défendants herein, except Nicholas J. 
Gable, are stockholders in and directors of the corporation of which 
James A. Burden is the président, James A. Burden, Jr., is the vice 
président, John L,. Arts is the gênerai manager, and Nicholas J. Gable 
is the secretary. In and by the agreement pursuant to which said 
corporation was formed, it was agreed that I. Townsend Burden 
should take, own, and hold 998 shares, John L. Arts should take, own, 
and hold 2 shares, and said James A. Burden should take, own, and 
hold 1,000 shares, making in ail 2,000 shares, which was the capital 
stock of the corporation. Ail the profits from the business of the cor- 
poration are to be divided equally between said James A. Burden and 
I. Townsend Burden. Said Arts is not to receive any dividend, in- 
come, or profit from the corporation, or its business, but in lieu thereof 
is to hâve and receive a salary to be fixed by the board of trustées of 
the corporation. The capital stock was $2,000,000. The number of 
trustées was fixed at three, and James A. Burden, I. Townsend Bur- 
den, and John L. Arts were the original trustées. The two shares of 
the stock held by the said Arts were placed in his hands as owner to 
enable the company to be organized, three stockholders being neces- 
sary to the formation of such a corporation. At the présent time 
James A. Burden is the owner and holder of 997 shares of the said 
stock, and the three sons of the said James A. Burden, the défendants 
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James A. Burden, Jr., Williams P, Burden, and Arthur Si Burden, each 
own one share, transferred to them on the books df the company 
without cpnsideratioii by their father, said transfer tia,ving been made 
solely to qualify said sons as directors of the company, to the end that 
said James A. Burden might, through them, and by their votes as 
directors, control the corporation absolutely. 

James A. Burden has at ail times influenced, controlled, and dom- 
inated the board of trustées or directors of said company to such an 
extent that said board has acted and voted according to the will and 
under the direction and for the sole interests of the said James A, Bur- 
den, without regard to the interests of the corporation br of its stock- 
holders as such, or of the complainant. By reason of Ihis situation, 
said James A. Burden can either prevent action by the complainant 
or procure such action, and hâs procured such action as hé desires. As 
showing this control of the corporation and of the directors, the bill 
of complaint charges : 

"That the said sons of James A. Burden, respondents herein, are dépendent 
entlrely upon their father's bounty, that James A. Burden, Jr., is marrieil 
and has a famlly, and keeps up an expensive establishment, helng a house 
In New York City In a fashionable part of said city, and that the said 
Williams P. Burden and Arthur S. Burden also live expenslvely and on their 
father's bounty, not belng, as your orator Is Informed and believes, in any 
business or having any occupation; that the said sons of James A. Burden 
are entlrely under hls dominlon and control for the aforesald and other rea- 
sons, and that they bave voted, acted wlth, and eonsplred with their father 
in dérogation of the rights and Interests of the corporation and of your orator." 

This quotation includes a part of the words excepted to by the de- 
fendants. The bill of complaint further charges that the board of 
trustées now consists of six members, including said James A. Burden 
and his said three sons. The bill of complaint then charges that more 
than five-sixths of the business of the Burden Iron Company consists 
ni the manufacture and sale of horseshoes, and that said copartnership, 
subsequëntly the corporation, was and is the owner of machinery 
and improvements, covered by letters patent, for the manufacture 
of horseshoes, which passed from the copartnership to the corpora- 
tion as owner, and which were used, operated, and enjoyed by it free 
from any cost or the payment of any royalty, down to and until the 
5th day of January, 1898 ; that at that tinîe the said James A. Burden 
set up the claim of ownership to certain of said letters patent, and 
through the means, mode, and manner of control aforesaid procured 
the board of trustées of the said corporation to make and authorize to 
be made, by its officers, a pretended contract between the said corpora- 
tion and the said James A. Burden for the use by the corporation of 
certain mechanical devices, being alleged improvements on horseshoe 
machines, on which letters patent aforesaid had been issued ; that the 
l)oard of trustées went through the form of considering and thereupon 
fraudulently approved of and directed the secretary of the company to 
exécute a contract with the said James A. Burden for the use ot the 
devices covered by the said letters patent, and whereby it was agreed 
to pay said Jaûies A. Burden eight cents per keg for horseshoes 
manufactured by the use of said patented devices or any of them. 
The bill of complaint charges the mode and manner by which this 
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was donc, and then allèges that under the said alleged contract there 
lias been paid to the said James A. Burden more than $152,000 of the 
money belonging to the corporation, which otherwise would hâve been 
available for distribution to the stockholders. The bill of complaint 
charges that the said payment was improvident, grossly excessive, 
unreasonable, and out of ail proportions, even had it been proper to 
charge a royalty; that the use of thèse devices was injurious to the 
Company, and that other devices of the same character, and just as 
good, or better, were open and free to the use of the public and of this 
corporation, and further charges, in substance, that the letters patent 
nientioned were and are void. The bill of complaint then charges that 
the letters patent referred to were taken out by the said James A. 
Burden to aid in the scheme of diverting the profits of the corporation 
to himself, and so secure to himself a larger proportion of the profits 
than he was entitled to. In short, the bill of complaint charges a 
fraudulent scheme to divert the profits and net earnings of the corpora- 
tion froiji the stockholders entitled thereto to the pockets of said 
James A. Burden, and then charges a renewal of the said fraudulent 
scheme and contract by which a continued diversion of the profits 
and earnings of the corporation of the said James A. Burden is being 
carried on, and that the renewal and continuation of this alleged con- 
tract, and of this mode and manner of defrauding the complainant 
of his just share of the earnings of the corporation, has been procured 
and is being perpetuated by and through the control of the board of 
trustées or directors, exercised by the said James A. Burden. The 
bill of complaint then charges that irrémédiable injury will be done to 
the interests of the complainant if the sum or sums agreed to be paid 
under this fraudulent contract are paid to the said James A. Burden, 
and also charges that said James A. Burden ought to repay to the cor- 
poration the sum of $150,000 already received by him through the 
fraudulent schemes aforesaid. 

In support of thèse charges and allégations the bill of complaint 
then charges : 

"And, as your orator Is Informed and belleves, the said Burden Is prac- 
tically insolvent, and has no means to repay this sum or any sums to the 
Burden Iron Company; that the dividends coming to him from his holdings 
in the Burden Iron Company are not more than sufflclent for the support ot 
himself and his family, includlng his son James A. Burden, Jr., and his 
famlly, and the other two sons of the said Burden, ail of whom live in ex- 
travagant and expensive style at James A. Burden's expense, having auil 
maintalnlng at least two expensive résidences in the city of New York and 
one or more country résidences; and that, furthermore, your orator fears that 
by the mère transfer or sale of the said Burden's shares of stock in the Bur- 
den Iron Company the only dependence or reliance for the repayment of the 
said sums by the said Burden to the Burden Iron Company would be gone; 
and, In any event, the said shares of stock and the dividends derived there- 
from are not more than sufflclent, as your orator is informed, for the main 
tenance of the said Burden and of the aforesaid persons dépendent upon him 
as aforesaid." 

This is challenged by the exceptions as scandalous and impertinent. 

The bill of complaint then says that James A. Burden is not and 
never was the inventer of any of the devices covered by the said pat- 
ent, but that same were gotten up by the skilled workmen of the com- 
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pany, and that the expansés of experimenting and constructing said 
devices were paid by the Company, and that said James A. Burden has 
caused the books of the company to be changed covering a period of 
nine years last past, so as to charge his personal account with such 
expansés. The bill of complaint charges that the suit is not coUusive, 
and prays that the défendants be enjoined and restrained from paying 
to James A. Burden Hcense fées, royalties, profits, income, or émolu- 
ments on account of said letters patent and devices, and that said 
James A. Burden be enjoined and restrained from receiving such li- 
cense fées and royalties ; that said letters patent be declared void ; that 
James A. Burden has no exclusive right or ownership therein, and that 
the said company be declared the true and lawful owner thereof, or 
that the said company be decreed to hâve a perpétuai shopright or 
license therein; that said James A. Burden make over said letters 
patent to the company, and that the resolution and contract of January 
5, 1898, being a renewal above referred to, be declared fraudulent and 
void, and that said James A. Burden account for the moneys .received 
by him thereunder, and repay the same to the company ; that the de- 
fendants be removed from their offices as directors or trustées, and 
made to account for their management and disposition of the funds and 
property of the company, and in particular for the sums paid or author- 
ized to be paid to the said James A. Burden. 

If the allégations of the complaint, set forth with particularity, are 
true, the complainant has a good cause of action, and is entitled to 
some if not ail the relief prayed for in the complaint. 

It would seem clear that it will be compétent to prove on a trial 
in support of thèse allégations that the sons of the défendant James A. 
Burden are and were directors or trustées of this corporation at the 
time mentioned in the bill of complaint; also that they as such di- 
rectors were improperly and corruptly influenced and controlled by 
James A. Burden ; and, if this be true, then the mode and manner and 
means by which they were so influenced to authorize, make, approve, 
and exécute such fraudulent contract or agreement may be proved. If 
thèse things may be proved, they may and must be alleged. Hence, it 
will be perfectly proper and compétent to prove that thèse sons, at the 
time of their action as directors, expected to be, and, since the making 
of thfe contract, hâve beën, in the mode described, the récipients of at 
least a part of the proceeds of such illégal and fraudulent contract. 
It may also be alleged and proved that thèse sons of James A. Burden, 
in making and authorizing the contract, knew they were dépendent on 
their fathef, and would receive a considérable part or éome part of the 
net earnings of the company, to be illegally and fraudulently diverted 
from the complainant to the said James A. Burden. If thèse sons 
understood that they were to be cômpensated in this way for their 
fraudulent transactions as directors, and were induced to act fraud- 
ulently and corruptly by means of the fact that they were dépendent 
on their father, and were willing so to act, and did so act in order to 
maintain an extravagant and expensive style of living, it is perfectly 
proper to allège such facts in the bill of complaint, and proof thereof 
will be compétent on the trial It is immaterial that their compensa- 
tion for fraudulent condiict as directors was to come or that it do^s 
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come in this indirect manner. In substance and eflfect, the charge of 
the complaint is that thèse sons were and are living in an expensive 
and extravagant manner; that they hâve no means of their own; that 
they are dépendent on James A. Burden, their father ; that they knew 
thèse facts, and aiso knew their father had no means of his own to 
maintain them and the family of one of them in this style of living; 
that they were induced to make and did make and authorize this fraud- 
ulent contract and agreement for the purpose of diverting the net earn- 
ings and profits of the Company from the stockholders, especially the 
complainant, to James A. Burden, and through him to themselves. It 
wiH also be compétent to prove, and therefore it is proper to allège 
in the bill of complaint, that James A. Burden is in fact insolvent, and 
dissipâtes his own property as well as the moneys received under this 
fraudaient agreement in extravagant living, and in the support of his 
sons in the manner described, and as an indirect compensation for 
their fraudulent and corrupt action as directors of the company. This 
is especially true as bearing upon the question of injunctive relief. 

It is claimed that the allégations of the bill of complaint excepted 
to are scandalous and impertinent. The court will be compeiled to 
hear évidence bearing on ail thèse subjects, and if the allégations are 
true, or witnesses will swear to their truth on the trial, it would be 
error for the court to refuse to admit the évidence. No crime is 
charged, and there is no reflection upon the moral character of the 
persons mentioned in the particular statements excepted to, except as 
necessary to charge the' fraud complained of. Allégations in a bill of 
complaint may be impertinent without being scandalous. But hère we 
hâve no digression from the material allégations of the complaint, and, 
if true, the statements excepted to are not only necessary allégations, 
but material to the matter in question. 

For thèse reasons the exceptions cannot, under the authorities, be 
sustained. In i Daniell's Chancery PI. & Pr. (6th Am. Ed.) *347, 
*348, *349, it is said : 

"Scandai consists In the allégation of anything whieh Is unbecoming the 
dignity of the court to hear, or is contrary to good manners, or which charges 
some person with a crime not necessary to be shown in the cause; to which 
may be added that any unnecessary allégation, bearing cruelly upon the moral 
character of an individual, is also scandalous." 

"There are many cases, however, in which the words in the record, though 
apparently very scandalous, are yet, if material to the matter in dispute, and 
tending to a discovery of the point in question, not considered as scandalous; 
for a man may be stated on the record to be gullty of a very notorious fraud, 
or a very scandalous action, as In the case of a brokerage bond, given before 
marriage, to draw in a poor woman to marry; or where a man falsely repre- 
sents hlmself to hâve a great esta te, when in fact he is a bankrupt; or where 
one man is personated for another; or in the case of a common cheat, 
gamester, or sharper about the town. In thèse, and many other instances, 
the allégations may appear to be very scandalous, and not fit to remain on the 
records of the court; and yet, perhaps, without having an answer to them, 
the party may lose his right. ïhe court, therefore, always judges whether, 
though matter be prima facie scandalous, it is or is not of alïsolute necessity 
to State it; and if it materially tends to the point in question, and is become 
a necessary part of the cause, and material to the défense of either' party, the 
court never looks upon this to be scandalous. Were it otherwise, it would be 
laying down a raie that ail charges of fraud are scandalous, which would be 
dangerous. If, therefore, a bill is tiled by a cestui que trust for the purpose 
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of remoTljigift trustée, ït Is not scandalous or impertinent to challenge every 
act of the trustée as misooncluct, or to iipputa, to him corrupt or Improper 
motives, in tie exécution o^ the trust, or to allège that his oonduct is the 
vindictlve conséquence of somé act on the part of the cestui que trust, or of 
some change In his situation. In such case, however, it would be impertinent, 
and mightbe scandalous, to stàte any clrcumstance as évidence of gênerai 
malice or Personal hostillty, without Connecting such clrcumstance v?ith the 
acts of the trustée whicb are complained of ; because the fact of the trustée 
entertaining gênerai malice 6r hostillty, aë^ifist the plaintiffl affords no neces- 
sary or légal inference that bis conduçt îii any particular instance results 
from such motive." 

"From vrhat has been Bald bef ore, it may be Collected that, although nothing 
relevant can be scandalous, matter in a bill may be Impertinent witliout being 
scandalous. Impertinences are désci-ibed by Lord Chief Baron Gilbert to be 
'where the records of the court are stufCed vrith long récitals, or with long 
digressions of matter of fact, which are altogether unnecessary and totally 
immaterial to the matter in question, as where a deed is unnecessarily set 
forth in haec verba.' " 

In Wood V. Marin, i Sumn. 506, Fed. Cas. No. 17,951, and i Sumn. 
578, Fed. Cas. No. 17,951, it is held the best test to ascertain whether 
a matter be impertinent is to détermine whether the subject of the allé- 
gation could be put in issue and would be matter proper to be given in 
évidence bétween the parties. 

The allégations excepted to are not couched in unnecessarily of- 
fensive language. Whether thèse allégations be true or not is not 
now before the court. The question is, can the facts alleged and ex- 
cepted to be given in évidence on the trial ? ' This court is of the opin- 
ion that thèse facts may be proved in connection with the other facts 
alleged in the bill of complaint. 

The efïect of the évidence will dépend quite largely upon the other 
évidence in the case. It may turn out from failure to prove other mat- 
ters that thèse facts cannot be proved, but in the connection stated they 
are certainly neither scandalous nor impertinent. Nothing can be 
scandalous which is relevant. Fisher v. Owen, 8 Ch. Div. 645, 653; 
Gleaves v. Morrow, 2 Tenn. Ch. 592; Goodrich v. Parker, i Minn. 
195. That which may hâve an efïect on the question of costs is not 
scandalous or impertinent. Desplaces v. Goris, i Ed. Ch. 350. 

An exécuter, called to an account, ma,y say in his answer that some 
of the property is withhéld from him under a forged deed possessed 
by the plaintifif, for his silence might préjudice him afterwards. Jolly 
V. Carter, 2 Ed. Ch. 209. See, also, Sommers v. Torrey, 5 Paige, 54, 
28 Am. Dec. 411 ; Rees v. Evans, i Smith's Ch. Pr. (2d Am. Ed.) 567, 
note b. If the matter materially tends to sustain or establish the mat- 
ter or point in issue, it is not scandalous. Everett v. Prythergeh, 12 
Sim. 365, 367; B. V. W., 31 Beav. 342; A. v. B., 8 Jur. N. S. 1141 ; 
Crocknall v. Jauson, 11 Ch. D. i. In case of doubt, the presumption 
is in favor of the pertinency of the matters alleged. LesHe v. Lesîie 
(N. J. Ch.) 24 Atl. 1029. The test of impertinent matter is whether 
it can be put in issue and is admissible m évidence. Woods v. Morrell, 
I Johns. Ch. 103; Miller v. Buchanan (C. C.) 5 Fed. 366; Wilkinson 
v. Dodd, 42 N. J. Eq. 234, 7 Atl. 327. 

In the last case cited, at page 244, 42 N. J. Eq., page 332, 7 Atl, 
the court said, adopting the language of Chancellor Kent in \,'oods 
y. Morrell, supra : 
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"The best test by which to ascertain whether the matter be impertinent 
Is to try whether the subject of the allégation could be put in issue and would 
be matter proper to be given in évidence between the parties.'' "Thèse prin- 
ciples must be my guide: Are the allégations excepted to materlalî Do they 
tend to establish tte complainant's case? Are they pertinent to the main 
issue?" 

It may be proved that James A. Burden is practically insolvent, and 
has no means of repaying the moneys fraudulently diverted or now 
being diverted. It will be proper to prove that the dividends coming 
to James A. Burden from his holdings in the company are not more 
than sufficient for the payment of his living expenses and the living 
expenses of those he actually supports, and who are dépendent upon 
him for their support. It will be compétent on the trial to prove that 
the défendants, James A. Burden and his sons, live in extravagant and 
expensive style at James A. Burden's expense, provided there is any 
évidence tending to show that thèse facts had any bearing on the 
actions of the sons as directors, and also as bearing on the financial 
responsibility of James A. Burden. The number of expensive rési- 
dences maintained are allégations of fact tending to show that thèse 
sons do live in an expensive style. It is also proper to show, as bear- 
ing on the question whether or not an injunction should be granted, 
that there is reason to believe that said James A. Burden would be 
without any income whatever should he transfer his stock in this Com- 
pany, and that, therefore, the complainant would be without remedy 
should he be successful in the action. For the same reason, it will be 
compétent to show that the dividends due James A. Burden are only 
sufficient for the maintenance of James A. Burden and the sons dé- 
pendent on him. The language, "fears that by the mère transfer," etc., 
is not challenged as an insufficient allégation, and it may be said at tais 
time that it is équivalent to an allégation that the complainant believes 
and has reason to believe, etc. 

Recurring to the other language complained of, it is proper to say 
that we find substantially a répétition, but the répétition comes from 
the fact that first in the complaint the statement as to the mode and 
manner of living is in connection with the charge that thèse sons were 
corruptly iniîuenced by the father, in their action as directors of the 
company, while later on the same charge, in substance, is made as 
bearing on the necessity for injunctive reHef. 

The attention of this court has been directed to a record in the Su- 
prême Court of the state of New York, in an action there pending 
and heretofore tried and determined, wherein this complainant was 
plaintifï, and James A. Burden and the Burden Iron Company and 
John L. Arts and others were défendants. That action and the judg- 
ment therein, whatever may hâve been determined, is not res adjudicata 
hère, as the actions are not between the same parties ; and, again, an 
inspection of that record shows that the matters hère in dispute and 
litigation were not in litigation there, except in part, and then not in 
such a manner as to involve a détermination of the matters in contro- 
versy hère. If that action is res adjudicata in this case, it must be 
pleaded as such, and cannot be considered in determining the validity 
of thèse exceptions. 
124 F.— 17 
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Attention îs called to the fact that in that action certain allégations 
of the çomplaint were stricken put. That action oi the Suprême 
Court may hâve been proper in that case, but a comparison of the 
allégations excepted to hère with those stricken eut in the state court 
show that they are not the same in substance or in effect. Again, the 
rules of pleading are différent under the Code of Civil Procédure of 
the State of New York from those prevailing in actions in equity in 
the Circuit Court of the United States. 

It may be well in this connection to call attention to some of the 
cases decided in the courts of the state of New York under the Code 
of Civil Procédure : 

"The true rule In respect to Striklng out irrelevant allégations in a pleading 
is that if the matter cannot be made the subject of a material issue, or affect 
the question of an injunction, or costs, or other relief to be granterl, and will 
embarrass the opposite party aidd the court, It should be stricken out." Martin 
v. Kanouse, 2 Abb. Prac. 330. 

"A motion to strike out matter as irrelevant should be granted only where 
no doubt of the Irrelevancy exists, and there must be some évidence that the 
rétention of the allégations would embarrass the défendant in bis défense." 
Lynch v. Second Ave. B. Co., 7 App. Div. 164, 39 N. Y. Supp. 1103. 

"The test by which to détermine whether the statements in a pleading are 
material or relevant is to inquire ■whether they tend to make or constitute a 
cause of action or défense. If they do so tend, they cannot be considered ir- 
relevant." Dovan v. Dinsmore, S3 Barb. 86; Clark v. JeffiersonvlUe, etc., R. 
Ck)., 44 Ind. 248. 

In Davenport Glucose Man. Co. v. Taussig, 31 Hun, 566, it was 
sought to strike out certain allégations in figures as to the debts and 
liabilities of défendants, and also statements of fraudulent représenta- 
tions made by them. The action was one for the claim and delivery of 
property, and the défendants were accused of having concealed their 
insolvency while purchasing the goods in question, and it was said by 
the court that the figures of the debts and liabilities of the défendants 
were — 

"Essential facts bearing upbn the allégation of insolvency, its fraudulent 
suppression, and the design in making the purchase under the circumstanees 
disclosed. The courts hâve held that proof of similar représentations to those 
alleged by the plaintiffs may be given in évidence for the purpose of estab- 
lishing the gênerai fraudulent design. And thèse représentations are facts 
upon which the plaintifCs rely to establish the existence of the fraudulent 
Intent and without which their case might be insufflcient. They are not ir- 
relevant, they are not redundant, and they are not frivolous. They are, as 
suggested, essential facts, in conjunction with others, leading to the truth 
of the conclusions stated, namely, that the purchase was made from the 
plaintiffs fraudulently, and with a preconceived design not to pay for the goods 
obtained.- The défendants cannot be Injured by the statement of them; on 
the contrary, it is quite clear that, being thus advised of the différent élé- 
ments composing the plaintiffl's charge, they would be better prepared to 
meet it." 

It' may be that by careful redrafting the allégations excepted to 
might be condensed, and some wof ds omitted, but it is well settled that 
a mère redundancy in stating a material allégation does not subject it 
to the charge that it is scandalous or impertinent. 

This court has given the language complained of careful considéra- 
tion in connection with the other allégations of the çomplaint, as 
allégations of this character should not be retained in a record of this 
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court unless essential to a proper statement of the alleged cause of 
action. 

The exceptions cannot be sustained, and an order will be èntered 
overruling the same. 



FRAWLEY, BUNDY & WILCOX v. PENNSYLVANIA CASUALTY 00. 

(Circuit Court, M. D. Pennsylvania. July 23, 1903.) 

No.l. 

1. FoREiQN Corporations — Legality op Service— Subjection to Laws of 
State. 

Whether a corporation bas subjected itself to the laws of a state otlier 
than tliat of Its domicile, so as to be bound by service of process in sucli 
State in a Personal action, made in accordance with its laws, is a question 
of gênerai, and not of local, law. 

3. Same— DoiNG Business in State. 

To render service on a corporation, made in a state other than that by 
which It was created, binding upon it in a Personal action, the corporation 
must hâve been actually and substantially engaged in doing business in 
the state, and the service must hâve been upon an agent so far represent- 
ing the corporation in the state that he may properly be held, in law, 
an agent to recelve such process in its behalf . 
8. Bame. 

A Pennsylvania Insurance company wrote four accident policies on 
risks in Wlsconsln, ail of which were negotlated by correspondence, with 
the Company, and not through the médium of any agent located in the 
state, or golng into it for the purpose, and were issued and the premiums 
thereon paid at the office in Pennsylvania. Eeld that, even if such trans- 
actions could be considered a doing of business within the state at the 
time by the company, such business dld not continue after the policies 
had been issued merely by reason of the fact that they were held by 
persons in the state; nor dld the collection of a renewal premium on 
one of such policies through the cashier of a local bank, at the sugges- 
tion and for the supposed accommodation of the policy holder, constitute 
the doing of business within the state, so as to render the company 
subject to the jurisdictlon of its courts. 

4. Same— Agent on Whom Service mat be Made. 

The collection by a Pennsylvania Insurance company of a single re- 
newal premium through the cashier of a bank in Wlsconsln, at the request 
and for the supposed accommodation of the policy holder, dld not make 
such cashier an agent of the company, representing it in the state, lu 
such sensé that service of process on him could bring the company within 
the jurisdiction of a court of that state, notwlthstanding a state statute 
(Rev. St. WIs. 1898, |§ 2637, 1977) by which such agency is attempted to 
be created. 

a. JUDGMENT— WaNT OE JuRISDTCTION— SkRVICE ObTAINED BY TrICK. 

Plaintiff, a résident of Wlseonsin, who was a policy holder In a Penn- 
sylvania Insurance company, desiring to obtain service on the company 
in Wlsconsln in an action not connected with his policy, requested the 
company to send a receipt for a renewal premium to the cashier of a 
local bank, so that be might obtain it at the time of making payment; 
and it was so sent, with instructions to the cashier to collect the premium 
and deliver the receipt. Plaintiiî paid the premium, and on the same 
day caused a summons in an action against the company to be served on 
the cashier, as agent; relying on a state statute which makes any persoii 
"who collects any premium for Insurance" an agent of the company. 

t 2. Foreign corporations doing business in state, see note to Wagner v. 
Meakim, 33 C. C. A. 585. 
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Eelâ, that plalntJfl having Induced the company to send the collection to 
the cashier for the sole purpose of bringlng it within the State jurisdic- 
tion, the service so obtained by a fraud or trick was Invalld, and the 
Company was not bound by a judgment rendered thereon. ^ ^, ^ 

6. SAME— COLI,ATEBAL AtTACK. 

A corporation agalnst whlch an action was commenced In another state 
by the service of a summons whlch was Invalid to give the court juris- 
dlction is not bound to appear and move to set aside the service, but may 
stand on Its rights and attack the judgment rendered when it is sought 
to be enforced agalnst It 

At Law. Trial to the court without a jury by stipulation. 

E. N. Willard, for plaintiffs. 
W. S. Diehl, for défendant. 

ARCHBALD, District Judge. This case, by agreement of the 
parties, was tried by the court without a jury, and the material tacts 
are as foUows: 

The Facts. 

(i) This action is brought on a judgment for $2,025.85 recovered in 
the Circuit Court of Eau Claire county, Wis., February 12, 1902, by 
the plaintififs, Frawley, Bundy & Wilcox, a firm of lawyers of the city 
of Eau Claire, against the défendant, the Pennsylvania Casualty Com- 
pany, a corporation of the state of Pennsylvania, engaged in the 
business of accident insurance, on a claim for légal services and dis- 
bursements. 

(2) The Wisconsin suit was begun by a summons issued January 20, 
1902, and served the same day, at the city of Eau Claire, on James T. 
Joyce, as agent of the défendant company, by R. D. Whitford, the 
plaintififs' attorney, who made, under oath, the foUowing return 
thereto : 

"State of Wisconsin, Eau Claire County — ss.: R D. Whitford, being first 
duly sworn, says that he résides in sald county and state; that on the 20th 
day of January, 1902, at the city of Eau Claire, In sald county, he duly and 
personaUy served the within summons on the Pennsylvania Casualty Com- 
pany, a foreign corporation, the défendant named In sald summons, the same 
beIng then and there an Insurance corporation not organlzed under the laws 
of the state of Wisconsin, by then and there deliverlng to and leaving witu 
James T. Joyce, a résident and citizen of this state, personally — he, the sald 
James T. Joyce, being then and there an agent of the sald défendant, who 
collected and recelved a premium for Insurance for and on behalf of said 
défendant, and alded and asslsted In transacting other business for the same 
— a true and correct copy thereof." 

(3) The défendant company had immédiate notice of this suit, the 
copy of the summons served on Mr. Joyce having been at once for- 
vvarded by him by mail to the home ofRce of the company, at Scranton, 
Pa., and there duly received ; but there was no other service or notice 
of the summons, and no appearance was put in or answer made 
thereto by the company, whereupon judgment was entered by the court 
by default on the date and for the amount stated. 

(4) At the time of the service of the summons as aforesaid, the 
défendant company was doing no business and had no agent or repré- 
sentative in the stàte of Wisconsin, other than as herein set forth. It 
had at one time insured the Chippewa Valley Electric Railway of Ea'.i 
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Claire against damages from accidents to passengers and employés, 
and h'ad had a nuniber of claims to pay on that account. But the 
policy expired April i, 1901, and was not renewed, and ail claims 
upon it had been settled prior to January, 1902, when the plaintififs 
brought suit. This policy was negotiated entirely outside of the state 
of Wisconsin, by correspondence and personal interview with the chief 
executive officers of the railway company at Boston, Mass., where they 
had their headquarters, and was issued at Scranton, Pa., and for- 
warded from there by mail to the président of the railway company 
at Boston, and the premium was paid by note dated and made pay- 
able at that city. About the same time an accident policy of $5,000 
was issued by the défendant to J. R. Harrigan, of Eau Claire, superin- 
tendent of the railway, and another of like amount, at the instance of 
Mr. Harrigan, to James T. Joyce, who was a personal friend. Still 
another was issued to Roy P. Wilcox, one of the plaintifïs, who was 
attorney for the railway. Harrigan's policy was a donation, but those 
of Joyce and Wilcox were paid for. They were not issued in Wiscon- 
sin, however, but were applied for by mail, and forwarded in the same 
manner from the home office in Scranton. The four policies men- 
tioned were the only ones of the défendant ever in force in that state. 

(s) The bill for which the plaintifï brought suit and obtained judg- 
ment was a disputed one. It had been presented to the défendant and 
payment refused ; and, in conséquence of this, Mr. Wilcox, after Con- 
sulting with his partner Mr. Bundy, and looking up the law of Wiscon- 
sin as to what was sufficient to constitute an agency for the service of 
process in that state on a foreign Insurance company, devised a plan 
by which, as he conceived, the plaintifïs would be able to sue the de- 
fendant company for their bill in the Wisconsin courts. He had, as 
we hâve seen, a policy of the défendant company on which a renewai 
premium was due December 30, 1901, of which fact he had received 
notice by mail from the secretary. In response to this he wrote, stat- 
ing that he disliked to forward the money for a renewai without get- 
ting a receipt for it at the time (although the fact was that he had donc 
so the preceding year, and his alleged reluctance was a mère pretense), 
and suggesting that, if the company would send the receipt to the 
cashier of some one of the banks at Eau Claire, he would pay such 
party upon its delivery to him. Among others mentioned was Mr. 
James T. Joyce, and in pursuance of the suggestion the renewai receipt 
was forwarded to Mr. Joyce by mail, with instructions to deliver it 
on payment of the premium called for. On receiving this communica- 
tion, Mr. Joyce notified Mr. Wilcox to call, which he did, paying the 
premium and taking up the receipt. A few hours afterwards, on the 
same day, at the instance of Mr. Wilcox, and in pursuance of his plan, 
the summons was served on Mr. Joyce, as agent of the company ; and 
he subsequently forwarded it to the company, as before stated, along 
with the premium collected, after fîrst deducting from the latter an 
agent's commission. 

(6) Foreign insurance companies, such as the défendant, are prohib- 
ited by the laws of Wisconsin from doing business in that state, except 
upon certain conditions, with which the défendant had not complied. 
It is also made a misden?,eanor by the same for any one to act as agent 
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for any such insurance company without having first obtained a cer- 
tificatOs from the insurance commissioner of the state ; any one who 
collects a premium, or in any manner aids in doing so, being held to be 
an agent, unless he receives no compensation. AU this was known to 
Mr. Wilcox when he suggested that the renewal receipt should be 
forwarded for collection to some one at Eau Claire, to whom he would 
pay on delivery. 

The Law. 

The right of the plaintifï to recover upon thèse facts dépends upon 
the vaHdity of the service of the summons in the original action. If 
the case is controlled by the Wisconsin law, it must be conceded that, 
aside from the trick practiced to obtain it, the service was good, and 
the judgment based upon it cannot be disputed. Rev. St. Wis. 1898, § 
2637, subd. 9;Md. § 1977;^ State v. N. W. Endowment Ass'n, 62 
Wis. 174, 22 N. W. 135 ; State v. U. S. Mutual Accident Ass'n, 67 Wis. 
624, 31 N. W. 229; Firemen's Ins. Co. v. Thompson, 155 111. 204, 40 N. 
E. 488, 46 Am. St. Rep. 335 ; Dixon v. Order of Ry. Conductors (C. C.) 
49 Fed. 910. But the défendant is a Pennsylvania corporation, and 
not bound, therefore, by the laws of other states, except as by its acts 
it has subjected itself to them, and the question whether it has, is to be 
determined on principles of gênerai jurisprudence, and not according 
10 what may be held sufficient in any particular locality either by statute 
or judicial décision. Barrow Steamship Co. v. Kane, 170 U. S. 100, 18 
Sup. Ct. 526, 42 L. Ed. 964. Except in matters of Interstate com- 
merce, a state may undoubtedly prescribe the conditions on which a 
foreign corporation shall be permitted to do business within it, and 
may include therein a provision with regard to the service of process on 
its agents. Lafayette Ins. Co. v. French, 18 How. 404, 15 L. Ed. 451. 
Where, therefore, a foreign corporation does business in such state, it 
will be presumed to hâve assented to thèse terms. St. Clair v. Cox, 106 
U. S. 350, I Sup. Ct. 354, 27 L. Ed. 222 ; Merchants' Mfg. Co. v. Grand 

1 Section 2637. Actions against corporations shall be commenced In the same 
manner as Personal actions against natural persons. The summons and the 
accompanying complaint or notice, aforesaid, shall be served, and such service 
held of the same effect as personal service on a natural person, by dellvering 
a Copy thereof as foUows: • • * (9) If against any Insurance corporation 
not organized under the laws of this state, to the agent or attorney thereof 
having authorlty theref or by appointment under the provisions of sections 
1915, 1953 or 1966-32, or to any agent of either such corporation who shall 
soliclt insurance on its behalf or on behalf of any property owner or person 
desiring insurance, or who transmits an application for or a poliey of insur- 
ance to or from any such corporation, makes any contract for insurance, col- 
lects or receives any premiums therefor, or adjusts, settles, or pays a loss for 
such corporation, or aida or assists in doing either or in transacting any busi- 
ness for the same, or on any person who advertises to do any such thing. 

2 Section 1977. Whoever sollcits insurance on behalf of any insurance cor- 
poration or person desiring insurance of any kind, or transmits an applica- 
tion for or a poliey of Insurance, other than for himself, to or from any such 
corporation, or who makes any contract for Insurance, or collects any premium 
for Insurance, or in any manner aids or assists in doing either, or In trans- 
acting any business of llke nature for any Insurance corporation, or adver- 
tises to do any such thing, shall be held to be an agent of such corporation 
to ail intents and piirposes unless it can be shown that he receives no com- 
pensation for such services. 
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Trunk Ry. (C. C.) 13 Fed. 358; U. S. v. American Bell Téléphone 
Co. (C. C.) 29 Fed. 17; Berry v. Indemnity Co. (C. C.) 46 Fed. 439. 
But it is essential in every case in which personal jurisdiction over such 
a corporation is claimed that there shall hâve been an actnal and sub- 
stantial transacting of business by it within the state, and the process 
by which jurisdiction is sought to be obtained must hâve been served 
on one who is truly représentative of the corporation. St. Clair v. 
Cox, 106 U. S. 350, I Sup. Ct. 354, 27 L. Ed. 222 ; Fitzgerald Con- 
struction Co. v. Fitzgerald, 137 U. S. 98, 11 Sup. Ct. 36, 34 L. Ed. 608; 
Mex. Cen. Ry. v. Pinkney, 149 U. S. 194, 13 Sup. Ct. 859, 37 E. Ed. 
699; Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, 39 
L. Ed. 517; Barrow Steamship Co. v. Kane, 170 U. S. 100, 18 Sup. Ct. 
526, 42 L. Ed. 964; United States v. American Bell Téléphone Co. 
(C. C.) 29 Fed. 17; St. Louis Wiremill Co. v. Consohdated Barb 
Wire Co. (C. C.) 32 Fed. 802. The doctrine is thus authoritatively 
stated by Mr. Justice Peckham in Conn. L,ife Ins. Co. v. Spratley, 172 
U. S. 602, 19 Sup. Ct. 308, 43 L. Ed. 569 : 

"In a suit where no property of the corporation is within the state, and the 
judgment sought is a personal one, it Is a material inquiry to ascertain 
whether the foreign corporation is engagea in doing business within the state; 
* * * and, if so, the service of process must be upon some agent so far 
representing the corporation In the state that he may properly be held, in 
law, an agent to reçoive such process in bebalf of the corporation." 

Thèse jurisdictional facts the state necessarily cannot control, and 
it cannot, therefore, déclare or prescribe in advance what shall be 
taken as the doing of business within its borders, nor what shall consti- 
tute a sufficiently représentative agency. Both must be determined 
by the courts upon the facts as they arise, according to the principles 
of law which apply. We are not concerned, therefore, in the présent 
instance, with what may be the law of Wisconsin, nor with the view 
in this regard taken by its courts. That state cannot extend its juris- 
diction personally over nonresident parties, corporate or otherwise, 
which hâve never undertaken in fact to enter it. According to the 
statutes referred to above, the service of process on any person in Wis- 
consin who merely advertises himself as agent of a foreign Insurance 
Company, whether authorized to do so or not, is binding on the 
Company — a position, which, if sustained, would put such corporations 
at the mercy of every arrant knave who saw fît to so déclare that he 
represented them. 

The authority of the court of Eau Claire county to enter judgment 
against the défendant company as it did dépends, therefore, on the two 
questions : (i) Was the company at the time engaged in business in 
the state of Wisconsin ? And (2) was Joyce such a représentative of 
it that the service of process upon him must be held good? Both, as 
it seems to me, are to be answered in the négative. As to the first, 
the mère taking of the four accident policies which the company had 
at one time in the state can hardly be said to hâve been a transaction 
of business within it. Thèse policies were ail negotiated by cor- 
respondence with the company, and not through the médium of agents 
located in the state, or going into it for that purpose ; and the business, 
whatever it was, was donc at the home office, where the applications 
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weie received and passed upon, the payment of premiums made, and 
the policies written and forwarded. Allgeyer v. Louisiana, 165 U. S. 
578, 17 Sup. Ct. 427, 41 L. Ed. 832 ; Marine Insurance Co. v. St. Louis 
Ry. (C. C.)" 41 Fed. 643 ; Hazletine v. Pire Ins. Co. (C. C.) 55 Fed. 
743 ; Romaine v. Ins. Co. (C. C.) 55 Fed. 751 ; Caesar v. Capell (C, C.) 
83 Fed. 403; East.-Bldg. & Loan Ass'n v. Bedford (C. C.) 88 Fed. 7; 
Neal V. New Orléans Ass'n, 100 Tenn. 607, 46 S. W. 755 ; West Mass. 
Fire Ins. Go. v. Girard Point Storage Co., 6 Pa. Super. Ct. 288 ; Peo- 
ple's Bldg. Ass'n v. Berlin, 201 Pa. i, 50 Atl. 308. But it is not iieces- 
sary to détermine that question hère. Whatever had been done in that 
direction was ended. The Electric Railway policy had run out, and 
ail claims under it had been adjusted and settled. The associated 
policy donated to Harrigan had in ail probability also lapsed. The 
existence of the Joyce and Wilcox policies, and the collection of the 
premium on the latter in the way that has been described, is ail that 
there is, therefore, on which to charge the défendant. But the mère 
existence of thèse two policies in the hands of persons résident in the 
State does not make out the doing of business within it by the Com- 
pany, with whom they were negotiated and by whom they were writ- 
ten entirely outside of it. The business, such as it was, was done and 
completed when they were issued. Otherwise the mère change of 
résidence into the state by persons holding policies obtained elsewhere 
would be enough to establish the charge, and that will hardly be con- 
tended for. If this be so, the case is brought down to the single cir- 
cumstance that the premium was coUected by Joyce on the Wilcox 
policy. But it is well settled that a single, isolated act is not the carry- 
ing on of business by a foreign corporation, within the meaning of the 
law, whether the question arises under statutory provisions which pro- 
hibit it unless a license for the purpose shall first be obtained, or the 
transaction is sought, as hère, to be made the basis of liability to légal 
process. It was so held with regard to the single act of making a 
contract within the state for the construction of machinery, there being 
no purpose to do anything further there (Gooper Mfg. Co. v. Fergu- 
son, 113 U. S. 727, 5 Sup. Gt. 739, 28 L. Ed. 1137); to occasiona! 
purchases by a foreign corporation within the state, no office being 
kept, nor any part of its gênerai business opérations carried on there 
(Good Hope Co. v. Ry. Ffencing Co. [C. C] 22 Fed. 635) ; to the pur- 
chasing of securities and accepting a mortgage upon property within 
the state (Gilcrist v. Helena Co. [C. C] 47 Fed. 593); to the negotia- 
tion of bonds by the président of an Alabama company in New York 
City (Clews v. Iron Go. [C. G.] 44 Fed. 31) ; to the making of a loan 
to a citizen of the state, who contracts to repay it at the domicile of the 
corporation, securing it by a mortgage on land within the state 
(Caesar v. Capell [G. C] 83 Fed. 403; East. Bldg. Ass'n v. Bedford 
[C. C] 88 Fed. 7; Neal v. New Orléans Ass'n, 100 Tenn. 607, 46 
S. W. 755) ; to the purchase of a note, or the taking of a mortgage for 
an indebtedness past due (Commercial Bank v. Sherman, 28 Or. 573, 
43 Pac. 658, 52 Am. St. Rep. 811 ; Florsheim Dry Goods Co. v. Lester, 
60 Ark. 120, 29 S. W. 34, 27 L. R. A. 505, 46 Am. St. Rep. 162) ;to 
the single sale of its products by a foreign corporation, and taking a 
guaranty therefor (D. & H. C. Go. v. Mahlenbrock, 63 N. J. Law, 281, 
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43 Atl. 978, 45 L. R. A. 538) ; to an isolated loan within the state by a 
cashier of a foreign banking Company (Suy^am v. Morris Canal & 
Banking Co., 6 Hill, 217) ; to the adjustment of a loss in New York 
on an insurance secured in Pennsylvania (People v. Gilbert, 44 Hun, 
522) ; and to the settlement of a debt for goods sold on an order sent 
by mail (New Jersey Steel Tube Co. v. Riehl, 9 Pa. Super. Ct. 220). 
For further instances, see 13 Am. & Eng. Enc. Law, p. 869 et seq. In 
the face of thèse authorities, it cannot be successfully maintained that 
the single act of coUecting a renewaî premium through the cashier 
of a bank at the suggestion and for the supposed accommodation of 
the holder of the policy, such as we hâve hère, constituted the transac- 
tion of business within the state, so as to make the défendant liable to 
the jurisdiction of its courts. 

It is equally clear that Joyce was not an agent upon whom service 
of process to bind the company could be made. His agency was of 
the most casual and temporary character ; being confined, as we hâve 
just seen, to the single purpose of turning over to Wilcox the renewal 
receipt, and receiving and transmitting the premium paid for it. He 
was a mère conduit — to use the expression of Judge Drummond in 
Lamb v. Bowser, 7 Biss. 372, Fed. Cas. No. 8,009 — for whom the 
company was not responsible, outside of the one transaction in which 
he was retained. It would be a travesty, under the circumstances, to 
hold that he thereby became its accredited représentative, actually 
standing for the tlnie being for the corporation itself. Only by the 
narrow vision of the state law, by which the plaintififs undertook to 
be guided, and upon which they now seek to stand, could any such 
claim be made for him. That the character of the agent must be thor- 
oughly représentative, in order to hâve the service efficient, is abun- 
dantly maintained by the authorities already cited. As declared in St. 
Clair V. Cox, 106 U. S. 350, i Sup. Ct. 354, 27 L. Ed. 222, it is open to 
show in every such case "that the agent stood in no représentative char- 
acter to the company ; that his duties were limited to those of a subor- 
dinate employé or to a particular transaction" — observations that are 
peculiarly pertinent hère. For illustrative instances where the agency 
was or was not held sufiScient, référence may be made to Conn. Mutual 
Life Ins. Co. v. Spratley, 172 U. S. 602, 19 Sup. Ct. 308, 43 L. Ed. 569 ; 
Block V. R. R. (C. C.) 21 Fed. 529; Mex. Cen. Ry. v. Pinkney, 149 
U. S. 194, 13 Sup. Ct. 859, 37 L. Ed. 699; and Maxwell v. R. R. (C. C.) 
34 Fed. 286. While difïering in the resuit reached, they ail agrée to 
the principle stated in Mutual Life Ins. Co. v. Spratley, already quoted, 
that "the service of process must be upon some agent so far repre- 
senting the corporation in the state that he may properly be held, in 
law, an agent to receive such process in behalf of the corporation." 
Admittedly, there was no approach to anything of this kind in the 
présent instance, and the attempted service must therefore fail. 

But there is still another ground on which the service must be de- 
clared invalid. It was secured by a trick which the law will not 
countenance. The assumed reluctance of the plaintifï Wilcox to remit 
his money to the home office to pay for the renewal of his policy was 
made out of whole cloth. It was a mère prêteuse to entrap the com- 
pany into doing something which, as he assumed, would make it liable 
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to suit in the courts of Wisconsin for the disputed bill of the firni. If 
his position was correct, that the collection of his premium through 
Jovce was the trahsacting of business by the company within the state, 
and made Joyce its agent, he thereby induced both the company and 
Joyce to violate the law of the state (Rev. St. Wis. 1898, § 1978) ; 
and Joyce, in undertaking to act as agent without a license, to commit 
a misdemeanor (Id. §§ 1976, 1977). But the company did not wittingly 
ofïend. Whatever was done was solely in response to the suggestion 
of Wilcox, and for his assumed security and accommodation, and it is 
therefore to be laid to his charge. Having enticed the company within 
reach of a summons in this way for the benefit of his firm — Mr. Bundy, 
another member of it, being also a party to the scheme — clearly the 
plaintifïs cannot retain the advantage thus fraudulently secured, to say 
nothing of the violation of law involved. It is said by Fuller, C. J., 
in Fitzgerald Construction Co. v. Fitzgerald, 137 U. S. 98, 11 Sup. Ct. 
36, 34 L. Ed. 608 : 

"If a person Is induced by false représentations to come within the juris- 
diction of a court for the purpose of obtaining service of process upon him, 
and process is there served, It is such an abuse that the court will, on motion, 
set the process aside." 

The law is declared in the same terms by Lyon, J., in Townsend v. 
Smith, 47 Wis. 623, 3 N. W. 439, 32 Am. Rep. 793. In that case the 
défendant was induced to come from Chicago to Milwaukee on the 
pretense that the plaintifif wanted to advertise his hôtel for sale in the 
defendant's paper, and desired him to examine the property, oiïering 
to pay his expenses if he would. This was held to be a fraud upon him, 
which the law would not sustain, "afïecting as it did the integrity of 
the process of the court." The suggestion that Wilcox did no more 
than he was entitled to do, in requiring the receipt to be sent to some 
one who could deliver it to him contemporaneously with the payment 
of the premium, entirely misses the point. If that was ail there was 
to it, there would, of course, hâve been no harm. It is the artifice that 
lay hid in it that was the offense. A fraud or trick is always put for- 
ward with a fair face. It would not succeed without it. In Wood v. 
Wood, 78 Ky. 624, the défendant, a teamster, residing in Kentucky, 
was induced to go into Tennessee, where he was served with process, 
by the représentation that he could make a profit in hauling from a 
place in that state to one in Kentucky; and, as this was true, it was 
contended that there was no fraud. But it was said by Hines, J. : 

"It Is not the truth or falslty of the représentation that constitutes the 
fraud. It Is the eoncealed motive lying In the breast of the appeUant, and 
which prompted him to make the représentation." 

And upon the gênerai question of the liability of the défendant to 
the service it was further said : 

"As he did not wittingly submit himself to the jurisdiction of the courts of 
Tennessee, but was induced by a device on the part of the appellant to go 
within the borders of that state, appellant will not be permitted to take ad- 
vantage of his own wrong, and thus receive beneflts that would not hâve 
accrued but for the fraud." 

It may be argued that the défendant should hâve moved to set aside 
the service, and cannot attack the judgment collaterally, but I do not 



UNITED STATES V. VENABLE C0N8T. CO. 267 

so understand the law. Wood v. Wood, 78 Ky. 624; Duringer v. 
Moschino, 93 Ind. 495 ; Dunlap v. Cody, 31 lowa, 260, 7 Am. Rep. 129. 
This course was open to the défendant, but it was not confined to it. 
Had it, indeed, appHed to the Wisconsin courts, and been refused, it 
would possibly hâve laid itself open to the charge of having elected 
its remedy, and been held to hâve submitted to that jurisdiction. It 
certainly could not hâve gone on without doing so (Fitzgerald Con- 
struction Co. V. Fitzgerald, 137 U. S. 98, 11 Sup. Ct. 36, 34 L. Ed. 
608), and would therefore hâve been compelled in the end to do just 
what it has done now — stand on its rights, and attack the judgment 
rendered, when sought to be enforced against it. That judgment was 
by default, and dépends for its validity on the quality of the service of 
the summons, as well as its formai sufficiency, and having been secured, 
as it plainly was, by a trick or fraud, the whole proceedings are affected, 
and the plaintifïs are entitled to take nothing thereby. 

Judgment is directed to be entered in favor of the défendant. 



UNITED STATES, for Use of HUDSON RIVER STONE SUPPLY CO., v. 
VENABLE CONST. CO. 

(Circuit Court, N. D. Georgia. June 8, 1903.) 

No. 1,488. 

1. WirNESSES— ExHiBiTS TO Testimony — UsE op Recoeds as Memoranda. 

Copies of the records in tlie office of the engineer in charge of a gov- 
erument worlj, giving the measurements of masonry and the quanti- 
fies of materlals used therein, whether or not admissible as évidence 
in themselves in an action between private parties, may be used by the 
engineer as exhibits to his testimony, and referred to therein as the 
basis for the measurements and quantifies testifled to by him, whether 
the measurements were made by him, or by différent subordinates and 
reported to him; and tables compiled from such records by the engineer, 
for the purpose of Computing the total quantity of a certain material used, 
may likewise be so used and referred to. 

3. CONTRACTS TO FURNISH BdILDINS MaTERIAL — DeTERMIKATION OF QUASTITT 

— Stipulation to Accept Engineer's Estimatk. 

A contract for the furnishing of stone to the contractor for building 
government coast batteries provided that final settlement should be made 
"on final estimâtes rendered for said work by the engineer offlcer in 
charge." Eelé, that an estimate of the quantity of stone used, made by 
the engineer offlcer in charge from the measurements of the masonry 
in place and other records in his office, from which he computed the aver- 
age cjuantity of stone used in a cubic yard of such masonry by what 
appeàred to be a fair and practical method, was conclusive on the p.ir- 
ties. 

Action against Government Contractor to Recover for Materials 
Furnished. On exceptions to auditor's report. 

Daniel W. Rountree, for complainant. 

Hoke Smith and H. C. Peeples, for défendant. 

If 2. See Contracts, vol. 11, Cent. Dig. §§ 1326, 1331, 1334, 1335. 
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NEWMAN, District Judge. This case is now before the court on 
exceptions to the report of the auditor to whoni référence was made 
iinder an order, which, so far as is material hère, was as follows : 

"In thls case It appearlng to the court that the controversy in the case 
involves among other things the ascertainment of the actual quantity of stone 
delivered by the Hudson River Stone Supply Company to the Venable Con- 
struction Company, and it appearing to the court that the ascertainment of 
the facts in this regard In advance of the trial by jury will be of great aid 
to the court and jury in the hearing of the case: 

"Counsel consenting, it is ordered that for the purpose of ascertaining the 
amount of stone so delivered, this matter. Is ref erred to Shepard Bryan, Esq., 
as auditor, to find and report the facts in this regard. Let the auditor's re- 
port show when and in what quantities dellveries of stone were made. 
• « »" 

The Venable Construction Company had a contract with the gov- 
ernment for the construction of certain gun and mortar batteries at 
Key West, Fia. It was necessary for the Venable Construction Com- 
pany to hâve considérable stone in carrying on this work, and it en- 
tered into a contract with the Hudson River Stone Supply Company, 
on March 25, 1897, for approximately 36,000 cubic yards of stone — 
2,600 cubic yards being stone crushed and screened to pass through a 
three-eighths inch ring, and the balance through a one and one-half 
inch ring — ^and this stone was to be used to make concrète in con- 
structing the gun and mortar batteries. 

A provision in the contract between the Venable Construction Com- 
pany and the Hudson River Stone Supply Company was as follows : 

"It is mutually agreed between both parties hereto, that ail measurements 
of stone shall be taken by TJ. S. government engineer on arrivai of the vessel 
àt Key West, and his certiflcate of the cubical contents shall be accepted to 
the number of cubic yards contained therelh, in settlements between them. 
AU freight to be paid according to sald measurements, twenty per cent. (20%) 
in cash, and balance in New York or Baltimore Exchange, and the balance 
for stone thus delivered, on the 15th of each month, for ail stone delivered 
the month previous, less 10% retained untll completion of the contract. 

"Final settlement to be made on final estimâtes rendered for said work by 
the engineer ofBcer in charge, detailed measurements to be rendered parties 
of the second part, as each boat is measured and diseharged." 

The auditor in his report, after discussing the contentions of the 
parties, and of the évidence and facts of the case at some length, 
reaches a conclusion, which will be shown by extracts from his re- 
port, as follows : 

"I hâve been very mueh puzzled in gettlng at the real truth in this case. 
The évidence of the experiments made has not been satisfying. The measure- 
ments made by both parties hâve been unsatlsf actory. The théories presented 
by the plaintlff and défendant are so radically and extremely diffèrent, the 
plaintiff contending that the a.nount of broken stone in 32,440 cubic yards of 
concrète is about 10 per cent, more than the yardage of concrète, and the 
défendant contending that the cubic yardage of broken stone in the same 
amount of concrète is about 10 per cent, less than sald yardage. 

"After reading and considering ail the testimony which has been offered, 
and after much reflection, I hâve reaehed the conclusion that, when broken 
1%-inch stone Is used to make concrète, there is no increase in the cubic 
yardage of the resulting mass. I am satisfled as to thls point. I believe that 
there is no considérable deerease. It is true that the defendant's testimony 
tends to show that In one instance 100 cubic feet of broken stone made 108 
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cubie feet of concrète, and în another Instance 100 cubic feet of stone made 
111 cubic feet of concrète. Thls différence was accounted for by the différ- 
ence In tamplng. * • • 

"I hâve reached tlie conclusion that the amount of broken 1%-lnch stone 
contained in 32,440 cubic yards of concrète in place in the fortifications at 
Key West, Florida, was 32,440 cubic yards. In my opinion, not enough sand 
and cément was added to entlrely fiU the volds; indeed, I consider thls fact 
as thoroughly demonstrated by the testimony. 

"As I hâve said before in thls report, I do not believe that there was any 
increase in the mass over the number of cubic yards of stone used. 

"I therefore find that the Hudson River Stone Supply Company furnished 
to the Venable Construction Company 32,440 cubic yards of brolsen inch and 
a half stone, and 382.5 yards of granolithic stone." 

The real question in this case is as to how much of the broken stone 
went into a cubic yard of concrète, as contained in the gun and mortar 
batteries. The plaintifï contends that there was more stone than con- 
crète, and the défendant contends that there was less stone than con- 
crète. The materials used in preparing the concrète, and the propor- 
tions of the same, were as foUows : One cubic yard of cernent, two 
cubic yards of sand, and fîve cubic yards of stone. The plaintifï con- 
tends that when the stone, sand, and cément are thus placed together 
in a solid mass, and "tamped," as it is called, the sand and cément fill 
what are called "voids," that is, the space between the broken stone, 
and cause the stones to adhère more closely together, thereby making 
the cubical contents of the mass less than the stone would be if meas- 
ured before such mixture. The défendant takes the contrary view, 
and claims that the mass is increased. The spécial master found, as 
has been shown from the extracts from his report given above, that 
a cubic yard of concrète contained a cubic yard of stone. The en- 
gineer officer in charge of the work at Key West, on behalf of the 
United States government, was J. M. Braxton. The testimony of 
Mr. Braxton was twice taken in this case, and the same was ofïered 
in évidence before the auditor. It is a little difficult to get at the ex- 
act ruling of the auditor about this testimony. Objection was made 
on behalf of the plaintiff to its admissibility in parts and as a whole, 
and spécial objection was made to the admissibihty of certain tables 
attached to the last set of interrogatories. Thèse tables were referred 
to by Mr. Braxton in his évidence as containing varions measure- 
ments and quantifies necessary to arrive at the amount of stone whicli 
went into the concrète. There seems to hâve been a différence in the 
character of the concrète; that is, what is called "concrète No. i," 
"concrète No. 2," and "concrète No. 3." The tables attached to Mr. 
Braxton's interrogatories show the amount of concrète of each kind, 
and it also shows the number of what are called "skips," and the con- 
tents of the skips. Thèse skips were used to convey the material to 
the batteries. The resuit of the whole testimony of Mr. Braxton, tak- 
ing his answers to the interrogatories and the tables together, is 
that he fîxed the total amount of stone which went into the 32,440 
cubic yards of concrète at 29,147 cubic yards. The stress of the argu- 
ment by counsel in this case has been directed to the question of the 
admissibility of this testimony of Mr. Braxton's, and the effect to be 
given it, if admitted. 
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Counsel for the défendant insist that the papers attached to Mr. 
Braxton's testimony are admissible as public records. Attached to the 
papers so exhibited is the following: 

"I certJfy that the foregolng sheets are correct copies of the offleial records 
In the U. S. Engineer's office at Key West, Fia. 

"Key West, Fia., April 16, 1902. J. M. Braxton." 

Counsel for plaintifï earnestly contends that thèse papers are not 
admissible as officiai records, and the question has been elaborately 
argued by counsel for both parties, orally and in briefs ftirnished to 
court. 

There was also objection to thèse papers, called "officiai records," 
on the ground that they appear to hâve been made up from the notes 
of various inspectors assigned to difïerent parts of the vvork, the work 
of each being entirely separate and distinct from the others, and the 
notes thus made being transcribed by clerks into books from which 
the record was taken; and, further, that Mr. Braxton did not himself 
make any of the counts or measurements, and therefore could not 
testify of his own knowledge as to the accuracy of the figures given. 

In my opinion, it is immaterial whether thèse papers certified to by 
Mr. Braxton are admissible as officiai records or not. They are at- 
tached as exhibits to his testimony, and referred to by him in his an- 
swers to interrogatories as a part of his answers, and as giving the 
information sought to be elicited as to quantities, numbers, meas- 
urements, etc. It is a very ordinary form of taking testimony for 
a witness to attach a paper and to say the paper attached, marked 
"A" or "B," is a correct statement of the amounts, numbers, etc. The 
testimony of Mr. Braxton shows that he had gênerai supervision over 
the work on the gun and mortar batteries, and this, as well as other 
évidence, shows that Mr. Braxton was the engineer officer in immédi- 
ate charge of the work at Key West. It seems from his testimony 
that he had i8 inspectors ; that separate inspectors were assigned to 
supervise particular portions of the work, and they made entries, 
statements, or memoranda in notebooks, showing what was donc on 
the pièce of work to which they were assigned. Mr. Braxton states 
that he did not personally make ail the measurements, but, as chief 
inspecter, he had to keep a gênerai outlook on ail the work going on, 
to see that spécifications were being carried out, and he says: "It 
was my duty to submit at the end of each month certificates covering 
the work done by the contractors. I had to keep posted as to how 
calculations were made on which to base my estimate." Mr. Braxton 
made the estimâtes upon which the government settled with the Ven- 
able Construction Company. 

It seems that the method which was adopted for ascertaining the 
amount of stone going into the gun and mortar batteries was based 
on the contents of skips, and the number of skips. A "skip" was a 
wooden box in which the concrète, mixed, was transported to the 
place of deposit. One skip was composed of one barrel of cément, 
four cubic feet, measured îoose ; eight cubic feet of sand, measured 
loose ; and twenty cubic feet of stone, measured Ioose. Those were 
the component parts of one batch of Rosendale concrète. In further 
explanation of Mr. Braxton's method of arriving at the amount of 



UNITED STATES V. VENABLE CONST. CO. 271 

stcne going into the gun and mortar batteries, a quotation is given 
from his testimony, as follows: 

"The f oUowing Is an estlmate for concrète No. 1, whlcli is ref erred to In 
spécifications as 'Rosendale concrète.' The total number of skips placed in 
certain walls of mortar battery np to February 1, 1898, was 6,215. This la 
the record of the sklps as entered into the government's officiai records kept 
by inspeetors on duty at the mortar battery up to the above-mentioned date. 
The total number of cubic yards of concrète in the walls above referred to, 
into which thèse 6,215 skips were used, was calculated to be 5,083 cubic yards. 
This is the officiai measurement of the number of yards of concrète in the 
aforesaid walls, and which was the number for which the Venable Construc- 
tion Company were paid by the government. From the number of skips 
given, and the munber of cubic yards of concrète, it is found that one sklp 
made 22.08 cubic feet in place. The amount of concrète was greater than the 
amount of stone used in each skip, 20 cubic feet of stone being required in 
one skip of Eosendale concrète, and the amount of concrète after this stone 
had been mixed with sand, cernent, and water, and had been tamped into 
place, was 22.08 cubic feet." 

He also gives other data, as follows : 

"Concrète No. 2 in spécifications is Portland concrète, required to be mixed 
in the proportions of one of cernent, three of sand, and five of broken stone. 
The Atlas Portland cernent was used for the greater portion of the work. 
One barrel of the Atlas Portland cément, measured loose, was found ta con- 
tain 4.42 cubic feet. The amount of stone used for this mixture was 22.10, 
and 13.26 cubic feet of sand was used. This mixture was found to give 27.62 
cubic feet of concrète in place. This was derived by calculating the arnount 
of concrète in place from 452 skips. Alpha Portland cément was also used 
in concrète No. 2. One barrel of Alpha cément was found to contain four 
cubic feet, measured loose. With the Alpha cernent there was used 20 cubic 
feet of stone and 12 cubic feet of sand. One skip of this mixture was found 
to make 25.47 cubic feet of concrète in place. This is based on record of small 
number of skips." 

Some question was raised as to the skips not being properly filled, 
and, as to this, Mr. Braxton, in his testimony, says : 

"Most of them were measured by others, and not by myself. I consider 
my knowledge as based on seeing the skips measured a great many times, 
seeing the proper Unes put into the barrows or boxes, and having an eye, 
throiigh ail of the work, that the proper measurements were being given. 
I did not personally count the number of skips given. It is taken from the 
officiai records. The information is derived from the records and calculations 
made by myself and others, and the entries were made by myself and others." 

It appears from what has been stated that the method of arriving at 
the amount of stone going into thèse gun and mortar batteries was 
by ascertaining the amount of stone contained in a skip, and then find- 
ing the number of skips going into a given quantity of concrète, and 
then measuring the whole amount of concrète, thereby determining 
how much stone had been placed in the walls. A portion of the con- 
crète had been placed before this method of ascertaining the quantity 
of stone commenced, but the same calculation was applied to it as to 
the remainder of the concrète, for the purpose of ascertaining the 
amount of stone. 

No question is made, as I understand it, as to the total quantity of 
concrète. It was put by Mr. Braxton, and fîxed by the auditor, at 
32,400 cubic yards. The only question is as to the quantity of stone 
contained in this concrète yardage. I hâve gone over this testimony 
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very carefully, and it seems to me it shows an honest and intelligent 
effort on the part of Mr. Braxton to ascertain and give the exact 
amount of stone going into thèse gun and mortar batteries. Of 
course, in such work it is utterly impossible for one man to count ail 
the material, make ail measurements, and see personally to every dé- 
tail of the work. Mr. Braxton seems to hâve done what engineers 
in charge of large constructions like this always do. It was necessary 
for him to rely to a large extent upon the fidelity and correctness of 
his subçrdinates, and the exercise of proper care in the supervision of 
the work on their part. My conclusion is that Mr. Braxton's testi- 
mony was admissible, and that the auditor should hâve considered the 
same in determining the amount of stone going into this work. The 
total amount of this stone, as taken from Mr. Braxton's testimony 
would be, as I understand from the auditor's report, 29,147 cubic yards. 
If there be any slight variation from this, it can be corrected. 

Mr. Braxton's testimony being admitted, the question is as to the 
effect to be given it. An extract has been given above from the con- 
tract between the Hudson River Stone Supply Company and the 
Venable Construction Company, in which it was agreed as follows ; 
"Final settlement to be made on final estimâtes rendered for said work 
by the engineer ofîicer in charge." It must hâve been intended by 
this provision, as the language is susceptible of no other construction, 
that the engineer ofîicer in charge of this work at Key West should 
détermine the amount of stone furnished by the plaintiff to the de- 
fendant, and that upon his estimate of the same settlement should 
be made by the défendant to the plaintiflf. 

It may be stated hère that it was also agreed that measurements of 
stone should be taken by the United States government engineer on 
arrivai of the vessel at Key West, and his certificate of the cubical 
contents should be accepted, as to the number of cubic yards contained 
therein, in settlements between them. It appears from the évidence, 
however, and does not seem to be seriously contested, that it was found 
impracticable to do this, as the engineer ofîicer declined to make mea- 
surements and ascertain the quantity of stone in this way. The testi- 
mony on this subject is from Mr. S. H. Venable, and, being rather 
important, is quoted as follows : 

"Q. Were you there when Mr. Ed. Mayer came as the représentative of the 
Hudson River Stone Supply Company to represent them In the measurements? 
A. I was, sir. Q. About how long did he stay there? A. I think he was 
there possibly two or three weeks. Q. What was the resuit of his joint 
measurements wlth the représentatives of the Venable Construction Company? 
Did you learn from him whether he agreed wlth their measurements, or dis- 
agreed wlth them? A. He agreed wlth them. Q. Now go on wlth what took 
place. A. Well, Mr. Mayer came down there — I think he got there over 
the Mallory Une on Wednesday, and he was there two or three weeks. I am 
not sure he came on that Une, however, but he waa there two or three weeks, 
and he measured the boats wlth our engineers at the time — during the time 
he was there — and his measurements difCered from the measurements sent 
by the Hudson River Stone Shpply Company. I had a conférence wlth him 
several times — in fact, he was there in my office — and I asked him about the 
measurements, and he stated that the engineer and hlmself had agreed upon 
the measurements; that is, the measurements that we reported to the Hudson 
River Stone Supply Company, which was less than the amounts that they 
had Wlled ont to us. And, finally, I don't know why they sent for him, but 
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he flnally went home. He notifled me one evenlng that he was going to leave; 
that he couldn't see what good it would do for him to remain there, as our 
measurements seemed to be ail correct." 

It appears there was nothing left but for the qnantity of stone to be 
determined by the engineer officer in charge by some such reasonable 
and practical method, as seems to hâve been adopted in this case. 
The effect to be given a clause such as that above quoted, agreeing 
to settle by the final estimate of the officer in charge of the work, has 
been clearly settled by the courts. In EHiott v. Railway Co., 74 Fed. 
707, 21 C. C. A. 3, decided by the Circuit Court of Appeals for the 
Eighth Circuit, Judge Sanborn, delivering the opinion of the court, 
says: 

"A provision in a contract to perform work, or to furnlsh material, that the 
report of an engineer, inspecter, or arbiter as to the amount and quality of 
the work done or material furnished under the contract shall be conclusive 
upon the parties to the agreement, is a légal and binding stipulation, and can 
only be set aside for fraud, or for such gross mistakes as imply bad faith or 
a failure to exercise an honest judgment. Kihlberg v. U. S., 97 U. S. 398 
[24 L. Ed. 1106]; Sweeney v. U. S., 109 U. S. 618, 3 Sup. Ct. 344 [27 I^ Ed. 
1053]; Eailway Co. v. March, 114 U. S. 549, 553, 5 Sup. Ct. 1035 [29 L. Ed. 
255]; Railroad Co. v. Price, 138 U. S. 185, 11 Sup. Ct. 290 [34 L. Ed. 917J; 
Lewis V. Eailway Co. (O. C.) 49 Fed. 708; Williams v. Railway Co., 112 Mo. 
468, 20 S. W. 631 [34 Am. St. Rep. 403]." 

To the same efïect is Crâne Elevator Co. v. Clarke, 80 Fed. 705, 26 
C. C. A. 100; also Newman et al. v. U. S. (C. C.) 81 Fed. 122. 

In U. S. V. Gleason, 175 U. S. 588, 20 Sup. Ct. 228, 44 L. Ed. 284, 
in the opinion by Mr. Justice Shiras (page 602, 175 U. S., and page 233, 
20 Sup. Ct., 44 L. Ed. 284), it is said : 

"Another rule is that It is compétent for parties to a contract, of the nature 
of the présent one, to make it a term of the contract that the décision of an 
engineer, or other officer of ail or specifled matters of dispute that may arise 
during the exécution of the work, shall be final and conclusive, and that, in 
the absence of fraud, or of mistake so gross as to necessarily imply bad failli, 
such décision will not be subjected to the revisory power of the courts." 
Martinsburg & Potomac Railroad v. March, 114 U. S. 549, 5 Sup. Ct. 1035, 29 
L. Ed. 255; Chicago Santa Pé E. R. Co. v. Price, 138 U. S. 185, 11 Sup. Ct. 
290, 34 L. Ed. 917. 

Unless, therefore, in this case it is shown that there was fraud, or 
mistakes so gross as to necessarily imply bad faith, the décision of the 
engineer officer in charge as to the amount of stone going into this 
work should be final and conclusive between the parties. There is 
nothing whatever in the facts appearing in this record to justify the 
conclusion that there was either fraud or gross mistake. On the 
contrary, it certainly shows an honest efïort to arrive at the truth, and 
fails to show any gross mistake, even if any criticism can be made upon 
its entire accuracy. It must be true, therefore, that the final estimate 
and décision of Mr. Braxton, the engineer officer in charge, as to the 
amount of stone going into thèse gun and mortar batteries, furnished 
by the Hudson River Stone Supply Company, is final and conclusive 
between the parties. 

It is deemed unnecessary to go into a discussion of ail the évidence 
in détail, and the points so ably discussed by counsel on both sides of 
this case. The décision I hâve reached renders any further élabora- 
tion of the questions involved unnecessary. 
124 F.— 18 
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In view of what has been said above, and the testimony of Mr. 
Braxton being admitted and given the effect stated, it is also unneces- 
sary to consider the question so earnestly discussed by counsel as to 
whether the auditor's report is conclusive, or only prima facie correct ; 
artd as to whether the référence to him should be considered as a com- 
mon-law référence, or a référence under the statutes of the state of 
Georgia. 

The necessary resuit of ail the foregoing is, that the exceptions 
to the auditor's report are sustained; Mr. Braxton's testimony is 
held to be admissible, and, when admitted, his évidence, embodying the 
tables attached to his interrogatories, contains a final estimate and dé- 
cision as to the amount of stone furnished by the Hudson River Stone 
Supply Company to the Venable Construction Company; and under 
the provision of the contract between the parties, such estimate and 
décision is conclusive as between them on that question. 



THOMPSON et al. v. SCHBNECTADY RY. CO. et al. 
(Circuit Court. N. D. New Yorli. Jnly 16, 1903.) 

1. Pbdbbal Courts— Jurisdiotion — Ancillaky Suit. 

A fédéral court has jurisdiction of a suit tlie purpose of which Is to 
modify and correct one of its own decrees, witliout regard to the citizen- 
ship of the parties, and as incidental to such relief to grant an injunction 
to restraln a party from acting upon the decree as orlginally entered. 

2. Deeii— Construction— Wakbanty. 

There is no implied warranty in a deed to real estate which renders 
the grantor a necessary party to a suit against the grantee affecting the 
title to a part of the property conveyed. 
8. Real Property— FhanchisE'—Right op Way. 

A franchise to operate A street rallroad on a certain street is real estate, 
both at eommon law and by the statute of New York. 

4. Street Railsoadb— Powers— Abaudonment of Linb. 

A grant to a street railroad Company of the right to maintain a line of 
road on a certain street has no relation to its corporate franchise, and is 
not a franchise in such sensé that It cannot be abandoned by the compaiiy 
by agreement with the property oWners and the city without the consent 
of the State. 

6. Same— Suit to Enjoin Construction aw Line— Parties. 

To a suit by property owners on a street to prevent the construction 
of a street railroad thereon, other property owners who consented to such 
building are not necessary parties. 

In Equity. 

Demurrer of Schenectady Rallway Company and Central Trust Company 
to bill of complaint which seeks for relief the reviewing and revising of a 
decree of f oreclosure heretofore made, so as to omit from the description of the 
property described therein Washington avenue, and decreeing that a certain 
agreement made by the receiver of the Schenectady Street Eailway Company 
and the clty of Schenectady and others be adjudged to hâve been assented 
and agreed to by ail the property owners and bond owners of the Central 

IF 1. Supplementary and anclUary proceedlngs and relief in fédéral courts, 
see note to Toledo, St. L. & K. C. K. Co. v. Continental Trust Co., 36 C. 0. A. 
195 

See Courts, vol. 13, Cent. Dig. § 801. 
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Trust Company, by the Schenectady Street Eaiiway Company, by certain pnr- 
chasers under the foreclosure sale in said foreclosure action, and by the 
Schenectady Street Rallway Company, and that it be decreed that such agree- 
ment be approyed by the court and blnding upon ail the parties and every 
one; also that the Schenectady Eaiiway Company, its président, etc., be re- 
stralned from entering on any part of the above-mentioned portions of Wash- 
ington avenue, and doing any act in the construction or in the opération of 
any sort of railroad upon, and from running any electric current through, any 
■wire over any part of the said premises, etc. 

Edward Winslow Paige, for complainants. 
Marcus T. Hun, for Schenectady Ry. Co. 
Butler, Notman, Joline & Mynderse, for Central Trust Co. 

RAY, District' Judge. The bill of complaint in this action has been 
before this court on a motion to vacate an order of Justice Wallace 
granting leave to file same, and also to strike such bill of complaint 
from the files of the court. The case is reported in 119 Fed. 634, 
where the facts alleged are quite fully stated, and référence will be had 
thereto without fully restating them hère. 

It is well to say, however, in brief, that the complaint allèges that 
the complainants own and are in the possession of certain premises 
on Washington avenue, in the city of Schenectady; that about Feb- 
ruary 24, 1886, the Schenectady Street Railway Company was incor- 
porated as a street surface railway company, and, having obtained cer- 
tain consents of the property owners, constructed a horse railway on 
State street and on Washington avenue in front of the premises of the 
complainants, and that until July 2, 1891, it operated the said railway 
with horse cars in the summer and sleighs in the winter ; that there- 
after, having consents, it changed to an overhead trolley, and operated 
its road on Washington avenue very irregularly with electric cars 
in the summer, and sleighs in the winter, until it ceased the opération 
of its road. The complaint then allèges that on the ist of September, 
1891, the Schenectady Street Railway Company made a mortgage to 
the Central Trust Company of New York to secure certain bonds 
therein described, which was duly recorded, and which conveyed the 
railway franchises and other property of the défendant raihvay com- 
pany, described in said mortgage, as follows (then follows a description 
of the property along which said railway ran, including Washington 
avenue); that about August 15, 1893, one Williams filed in this court, 
the Circuit Court of the Northern ï)istrict of New York, a bill against 
the Schenectady Street Railway Company, which is set out in full, in 
which action one John Muir was appointed receiver of said company, 
and entered into the possession of ail the property of said Schenectady 
Street Railway Company. The complaint then allèges that October 
10, 1893, the common council of the city of Schenectady took into 
considération a pétition for the abandonment of the said railway on 
Washington avenue, and thereupon the common council adopted a 
resolution that the running of cars over that portion of the said rail- 
way lying between the easterly side of Church street and Washington 
avenue, and on Washington avenue from its intersection with State 
street to the Mohawk river bridge, might be dispensed with until the 
ist of June, 1894. The mayor of the city approved such resolution. 
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The running of the railroad on Washington avenue was then discon- 
tinued, and has never been resumed, except as hereinafter stated. 
December 14, 1893, the Central Trust Company filed in this court a 
bill of complaint against the Schenectady Street Railway Company for 
the foreclosure of the mortgage nientioned, and June 19, 1894, an 
order of this court was made appointing George W. Jones receiver of 
said Company and of ail its property and franchises. About Septem- 
ber I, 1894, a decree passed in that action. October 2, 1894, pétitions 
were presented to the common council of the city of Schenectady by 
certain of the property owners on Washington avenue, and by George 
W. Jones as receiver of the Schenectady Street Railway Company, 
praying that the common council consent and authorize the said Street 
Railway Company to discontinue permanently the running of its cars 
on said portion of its road, and to remove and take up its track from 
Church Street to the Mohawk Bridge, said company to remove its 
track at once, and relay the pavement as fast as the track was taken up. 
In said pétitions it was expressly stated that it was understood and 
agreed that said action of the common council and of the Street Rail- 
way Company was not to affect in any way or préjudice in any way 
the franchise or any of the rights of said Street Railway Company, ex- 
cept as to the running of its cars from Church street down to the 
Mohawk Bridge. Thereupon the common council of the city of Sche- 
nectady adopted a resolution authorizing the railway company to dis- 
pense permanently with the opération of its road between Church 
street and the Mohawk Bridge on condition that the track on said por- 
tion of said streets be promptly removed ; that the pavement on said 
portion of Washington avenue be restored ; and that the said receiver 
reimburse the contractor now repaving the said portion of said street 
for any extra expense for labor and material incurred by said con- 
tractor by reason of the removal of said track ; in ail other respects the 
license of the Schenectady Street Railway Company to be and remain 
unchanged, in full force and effect. That resolution was approved 
by the mayor of said city. The track on said Washington avenue and 
on the block of State street between Washington avenue and Church 
street was then directly taken up, and the pavements on both said 
streets restored, and it is alleged that this was donc by said Jones as 
such receiver, and that there has been no railroad or track there since, 
except as stated. January 12, 1895, the spécial master in said fore- 
closure action reported that he had made a sale in said foreclosure 
action to Kobbe, White, and Batchellor. A decree was passed in the 
Williams action, and it therein appeared that Cravath & Houston rep- 
resented ail the bonds secured by said mortgage, and aiso said Jones 
as receiver. February 8, 1895, the court directed the carrying eut of 
the sale made to Kobbe, White, and Batchellor, and pursuant thereto 
deeds were given to the purchasers by the spécial master, by Jones as 
receiver, and the Schenectady Street Railway Company, containing a 
description of the property as contained in the mortgage. It is also 
alleged that said Jones, receiver, turned over the control and manage- 
ment of ail the mortgaged property to the défendant the Schenectady 
Railway Company February 17, 1895, and that since that date the 
said property has been possessed, controlled, and managed by this last- 
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named Company, and it is aiso alleged that it appeared from the record 
that Cravath & Houston were counsel for the vSchenectady Railway 
Company. The bill of complaint further allèges that the Schenectady 
Railway Company and its officers then knew of the hereinbefore men- 
tioned agreement between Jones, as receiver, the property owners on 
Washington avenue, and the city of Schenectady that the road be 
abandoned on Washington avenue. The bill of complaint allèges also 
that April 4, 1902, the Schenectady Railway Company began to tear 
up Washington avenue and lay a railroad upon it, etc., and that the 
Schenectady Railway Company was organized by the purchasers of 
said property, Kobbe, White, and Batchellor, under the aforesaid sale 
and the laws of the state of New York pertaining thereto. In short, 
the bill of complaint allèges that with the consent and knowledge of 
the bondholders and holder of the mortgage and said receiver, and of 
the property owners on Washington avenue and the city of Schenec- 
tady, it was agreed, for a valuable considération, that the opération of 
the Street Railway Company on Washington avenue at the places men- 
tioned should be permanently discontinued, and that this agreement 
was executed and the road actually abandoned before the confirmation 
of said foreclosure, and that the purchasers under the sale had fuU 
knowledge of such abandonment and consented thereto, and that the 
présent railway Company, défendant, knew of such abandonment and 
agreement, and that, while in terms the road on said Washington 
avenue was foreclosed and conveyed under said decree in said fore- 
closure action, in truth and fact the abandonment ought to hâve been 
set up in that action and that portion of the road excepted from the 
sale and from the description in the decree. 

The demurrer of the Schenectady Railway Company allèges that this 
court lias no jurisdiction of the matters contained in the bill of com- 
plaint; that there is a defect of parties before the court to maintain 
this bill, as none of the parties to the original suit or decree are made 
parties herein ; and that Kobbe, White, and Batchellor are necessary 
parties, they having purchased under said decree and sold to the prés- 
ent railway company. The Central Trust Company has been made a 
party. The demurrer also contends that the other owners of property 
on Washington avenue who signed the consents to the opération of 
the road on Washington avenue should be made parties. The de- 
murrer also allèges and daims that the state of New York ought to be 
a party, and that this bill of complaint cannot be sustained, and does 
not state a cause of action, for the reason that the franchise of said 
company on Washington avenue granted by the state could not be 
abandoned without the consent of the state. 

It seems clear to this court that it has jurisdiction of the matters 
contained in the bill. The foreclosure was had in this court, and the 
property was sold under and pursuant to a decree of this court. One 
contention is that too much was included in that decree of sale or in 
the description of property contained therein, and the main purpose is 
to correct that decree by this action by striking out the description of 
propertv, etc., so far as it relates to the property on Washington ave- 
nue. Ûearly, no other court has jurisdiction by supplemental bil! 
or original bill, or supplemental bill in the nature of a bill of review. 



278 124 FEDERAL REPORTER. 

or any bill whatever, or by motion to correct the decree of this court. 
Other courts perhaps may restrain the construction of a railway under 
the alleged charter of the original company, but, as incident to the 
main relief sought in this action, it would seem clear that this court 
also has power to grant the relief and injunction asked. The parties 
being before the court upon the main issue, and ail interests repre- 
sented, this court must hâve power, as an incident of the action and to 
make its judgment effectuai, to grant the injunction, if a case therefor 
is made out. The ground of demurrer that there is a defect of parties 
is untenable. 

The facts so far as applicable are as follows : The Schencctady 
Street Railway Company became insolvent in 1893, and thereafter a 
receiver, one John Muir, was appointed by a fédéral court. Later an 
action of foreclosure was brought by the Central Trust Company in 
behalf of the bondholders, and by virtue of a decree of the fédéral 
court ail the property, including in terms "ail the franchises" (De- 
murrer Bbok, report of George W. Jones, Receiver, fols. 288, 289), 
was sold to three persons, Kobbe, White, and Batchellor, who in turn 
sold to défendant the Schenectady Railway Company. They in fact 
organized this company. One Jones was receiver in this action. 
While still such receiver, and during the pendency of the foreclosure, 
upon a pétition of the owners of the abutting property on Washington 
avenue (plaintifïs or plaintifïs' predecessors in title in this suit), and 
with the consent of the common council of the city of Schenectady, a 
part of the tracks on Washington avenue were abandoned, and the 
company, or receiver, took up the rails and replaced the pavement as 
agreed. 

Défendants contend that Kobbe, White, and Batchellor are parties 
in interest who must be joined in this équitable action. They argue 
that if it be decided that the right to run over the portion of Washing- 
ton avenue in dispute be held to hâve been abandoned, according to 
complainants' contention, thèse vendors will become liable to respond 
in damages to their vendee, and therefore are necessary parties. Un- 
fortunately for this contention, nothing appears to show by what 
sort of conveyance Kobbe, White, and Batchellor sold to the Sche- 
nectady Railway Company. It is elementary that a demurrer lies only 
as to facts appearing on the face of the pleading, and there are no im- 
plied covenants of title in a deed of real estate. "In the conveyance of 
real estate, if no covenants are expressed in the deed, there is not 
* * * a warranty of title. If the deed contains no covenant, the 
purchaser is wholly without remedy." 3 Washburn, R. P. p. 447, c. 5, 
§ s, note I. "A covenant is not implied in a conveyance of real prop- 
erty, whether the conveyance contains any spécial covenant or not." 
5 N. Y. Rev. St. p. 3579, "Real Property Law," § 216. 

Now, this transfer from Kobbe, White, and Batchellor was one of 
real property; for a franchise, both at common law and by New 
York statute; is real estate, being classified as an incorporeal heredita- 
ment. 2 Wash. R. P. c. i, p. 291, § 2, note i, et seq. ; 3 Kent's Com. 
(i2th Ed.) p. 458; Laws N. Y. 1899, p. 1589, c. 712. 

So, also, the right of way over the property of abutting street owners 
is an easement, and thus real estate. Citations supra. The court can- 
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not assume that the vendors gave a full covenant or warranty deed. 
Indeed, if there be any presumption, it is that they granted no more 
than they had a right to convey ; for there is never an implication that 
an act is unlawful or ultra vires. It would be preposterous for the 
court, having before it the simple fact that a conveyance of realty 
had been made, to read into it a covenant of title. In its absence, how 
can Kobbe, White, and Batchellor possibly be interested in the out- 
come of the suit? In the absence of a covenant of title, it must be 
assumed for the purposes of this demurrer that they sold only such 
title as they themselves had, and therefore could not be made liable in 
any event. 

The point that the right to run over a portion of Washington ave- 
nue could not be abandoned without the consent of the state is not well 
taken. 

Counsel hâve fallen into error as to the meaning of the word "fran- 
chise." It may be true that a corporation cannot abandon its fran- 
chise — cannot commit suicide — without the consent of its creator, the 
state. But "franchise," i. e., the right to exist and perform certain 
acts, is a thing distinct from the property rights which the corporation 
when created may acquire from individuals. Assume this case: A 
corporation is chartered to construct and operate a railway between 
the cities of A. and B. That charter is its franchise, and, having been 
created, the railway company proceeds to acquire by purchase, or by 
exercise of the right of eminent domain, rights of way over the lands 
of individuals, one of whom is John Doe, located between A. and B. 
The company lays tracks and opérâtes its trains over Doe's land for 
several years, and then décides to change the location of its tracks for 
a mile or two for the purpose of reducing grade. It takes up its tracks 
from Doe's land, uses it for no purpose, and in fact specifically notifies 
him that it has abandoned its right of way, and such abandonment is 
mutually agreed upon for a good considération. Will it for a moment 
be contended that this proceeding is void because it involves the aban- 
donment of a "franchise," and that, therefore, the state must be a 
party? Or, after the lapse of years, could the railway again lay rails 
over Doe's land, ousting him from the user, without again purchasing 
or acquiring by condemnation the right of way, upon the cynical plea 
that the "abandonment" was void for lack of consent by the state ? If 
80, then no railroad company could take up a yard of its tracks, or 
change the location of the smallest of its buildings, without the consent 
of the state. Eut to state the proposition is to reduce the argument 
to an absurdity. In this case the property owners who granted rights 
of way by consents which were subsequently mutually abandoned are 
seeking to hâve such abandonment adhered to. 

The "franchise," the charter granted by the state, is one thing ; the 
property rights, including rights of way which the chartered body may 
acquire from private individuals, is quite another. Thèse latter may 
be lost by acts of the corporation, and the àpproval of the state is not 
necessary. 

There is no reason why the property owners who consented to the 
construction of the road on Washington avenue, and who do not com- 
plain of the action of the présent company in constructing a road there, 
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should be made parties. If they acquiesce in such action, the Com- 
pany will net be molested by them. If they do net let them bring 
their action or join in this, they cannot consent for thèse plaintiffs 
who seek to protect their own rights and enforce the agreement of 
abandonment made by the parties named and approved by the city. 
It would be as reasonable to contend that ail the inhabitants of the city 
should be parties. 

It seems clear to this court that, assuming ail the facts alleged in the 
complaint to be true, a cause of action is stated, and that the complain- 
ants are entitled substantially to the relief demanded, and that with the 
new parties brought in ail necessary parties are now before the court. 

The demurrer must be overruled, with costs. So ordered. 



In re WIIXIAM B. DE LANY & CO. et al. 
(District Court, N. D. New York. July 22, 1903.) 

1. BaNKRTJPTCT — SUPPLEMENTARY PrOCKBDINGS — CONTBMPÏ— StAT. 

Bankr. Act July 1, 18ÔS, § lia, c. 541, 30 Stat. 540 [U. S. Comp. St. 
1901, p. 3426], provides that a suit whlch Is founded on a claim from 
■whlch a discharge would be a release, and which is pending against the 
person at the tlme of the flUng of a pétition against him, shall be stayed 
until after an adjudication or dismissal of the pétition, and, after the 
person is adjudged a bankrupt, the action may be further stayed until 
12 months after the date of such adjudication, or until the question of 
discharge Is determined, If wlthin that tlme a discharge is applied for. 
Held, that where supplementary proceedlngs were begun to enforce a 
Judgment not obtained wlthin four months of the flling of the pétition 
on a debt duly scheduled, and which would be barred by a discharge, 
and before hearlng the debtor was adjudged a bankrupt, such adjudica- 
tion did not afCect the state court's jurisdiction of the supplementary pi'o- 
ceedings, nor authorize the debtor to refuse to comply with the state 
court's order direetlng her examlnation, In the absence of an application 
to the fédéral district court for a stay of such proceedings. 
8. Samb— Application for Injunction— Stat. 

An application to the fédéral district court to restrain the state court 
from punishing a bankrupt for contempt In faillng to appear before a 
référée for examlnation might be treated as an application for a stay 
of such proceedings, no fine having been imposed, and it being évident 
that no actual contempt was intended. 

In Bankruptcy. 

This is a motion to continue an Injunctlon granted by E. A. Gunnison, 
référée in bankruptcy, September 8, 1902, restraining Robert S. Parsons, as 
county judge of Broome eounty, N. Y., the Llppincott Glass Company, and 
their attorneys, from taking further action on an order to show cause, granted 
by said county judge, why the sald Dalsy A. De Lany should not be punlshed 
for contempt In not obeylng an order to appear and be examlned in supple- 
mentary proceedings In an action in the county court of said county granted 
on the retum nulla bona of an exécution Issued thereon. 

T. B. & L. M. Merchant, for the motion, 
Mangan & Mangan, for' the bankrupts. 

RAY, District Judge. On the 2d day of August, 1902, said Daisy 
A. De Lany was duly adjudged a bankrupt under and pursuant to 
the provisions of the national bankruptcy law, One of the claims 
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scheduled was that of $32.28 in favor of the Lippincott Glass Com- 
pany against said Daisy A. De Lany, being the amount of a judg- 
ment in favor of said company obtained in the city court of the city 
of Binghamton, Broome county, N. Y., on the i6th day of August, 
1901. Pursuant to the laws of the state of New York a transcript 
was filed, and said judgment docketed in the clerk's office of the coun- 
ty of Broome, N. Y., on the ist day of March, 1902; whereupon same 
to ail intents and purposes became a judgment of the county court 
of said county. 

On the i6tk day of July, 1902, proceedings supplementary to exé- 
cution were duly instituted in said action on said judgment, an exé- 
cution having been returned unsatisfied, and the said Robert S. Par- 
sons, as county judge of said county, duly made an order direct- 
ing said Daisy A. De Lany to appear before Harry C. Walker, a 
référée duly appointed by such order, on the 24th day of July, 1902, 
for the purpose of being examined as to her property, etc., and also 
restraining her from disposing of her property. On said day said 
Daisy A. De Lany appeared by attorney, and the matter was duly 
adjourned to the 7th day of August, 1902. On that day said Daisy 
A. De Lany did not appear before said référée, having been adjudged 
a bankrupt on the 2d day of August, 1902, on her own pétition and 
that of William E. De Lany. The date when the pétition in bank- 
ruptcy was filed does not appear. 

The said claim of the Lippincott Glass Company is of such a nature 
that it is dischargable in bankruptcy. Thereafter the proceeding to 
punish said Daisy A. De Lany for contempt in not obeying said 
order of said county judge, by appearing for examination on the 7th 
day of August, 1902, was duly instituted, and this is the proceeding 
sought to be restrained by enjoining the said judge, said plaintiff, and 
its attorneys from proceeding further therein. 

Proceedings supplementary to exécution are proceedings in the 
action, so far at least as to be within the meaning and intent of sec- 
tion lia of the national bankruptcy law (Act July i, 1898, c. 541, 
30 Stat. 549 [U. S. Comp. St. 1901, p. 3426]), wîiich reads as follows : 

"Sec. 11. Suits by and against Bankrupts. (a) A suit which ia founded 
upon a claim from wliicti a discharge would be a release, and which is pend- 
ing against a person at the time of the fillng of a pétition against him, shall 
be stayed until after an adjudication nr tlie dismissal of tlie pétition: if gncli 
person is adjudged a bankrupt, such action may be further stayed until 
twelve months after the date of such adjudication, or, if within that time 
such person applies for a discharge, then until the question of such discharge 
is determined." 

AU proceedings in the state court might hâve been stayed by an 
order of this court had application been made to it and the facts prc- 
sented. But no such application was made nor was such an order 
granted. 

The county court of Broome county was not deprived of jurisdic- 
tion either of the person of Daisy A. De Lany, or of the subject- 
matter, an examination of said De Lany as to her property, by the 
pendency of the bankruptcy proceeding or the adjudication, although 
the filing of the pétition in bankruptcy was a caveat to ail the world, 
and in effect an attachment of her property, and an injunction against 
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ail proceedings that might interfère therewith— ail proceedings that 
would effect the due opération of the bankruptcy law. Mueller v. 
Nugent, 184 U. S. 1-14, 22 Sup. Ct. 269, 46 L. Ed. 405. 

In effect, subdivision "a" of section 11 of the bankruptcy law 
operated as an injunction on the county judge of Broome county, 
the plaintiff in the action against De Lany (the judgnient créditer) 
and its attomeys, and the référée, Walker, and they were bound to 
observe and obey it until after adjudication. On the 7th day of Au- 
gust the pétition had been filed and an adjudication made, and the 
right of ail creditors having provable and allowable claims to ap- 
pear and examine the bankrupts in the bankruptcy court had become 
fixed, and the title to the property of said De Lany had vested or 
would vest in the trustée, when appointed, as of the 2d day of Au- 
gust, the date of adjudication, 

Within the meaning of the bankruptcy act, this supplementary pro- 
ceeding was a suit founded upon a claim from which a discharge 
would be a release, and proceedings to enforce such a claim, after 
adjudication, should be prosecuted in the court of bankruptcy having 
full and complète jurisdiction. But if the objection was not made 
before the référée in the supplementary proceedings he would report 
the fact of nonappearance to the court or judge, and the judge could 
grant an ordér to show cause why the debtor, she not appearing pur- 
suant to the order, should not be punished for contempt. On the 
return of that order, would cause be shown why punishment for con- 
tempt should not follow by a présentation of the fact that in the m.ean- 
time and before the time fixed for the examination the judgment 
debtor had been duly adjudged a bankrupt? Should this court allow 
such a proceeding to continue, and compel the bankrupt to take her 
chances of being fined for an alleged contempt, and, if fîned, being 
compelled to appeal, and thus forced to litigate her rights in the state 
court? On the other hand, may a judgment debtor, under an order 
of the State court to appear and be examined as to her property, ig- 
nore such order entirely on being adjudicated a bankrupt? Should 
not the debtor apply for and obtain a stay of such supplementary pro- 
ceedings ? 

Clearly, the proceedings in the state court are not superseded by 
the adjudication in bankruptcy. At most, such proceedings are 
stayed until after adjudication, and may be stayed until 12 months 
after the date of such adjudication, etc. Section 11, Act July i, 1898. 
If not stayed, they continue, and the debtor, even though a bankrupt, 
may be compelled to observe and obey ail orders of the state court 
lawfully made. This judgment was not obtained within four months 
prior to the filing of the pétition in bankruptcy, and was in no way 
directly affected by the adjudication. See section 67Î, Bankruptcy 
Act (Act July I, 1898, c. 541, 30 Stat. 564, 565 [U. S. Comp. St. 1901, 

P- 3450]). 

The order of the county judge of Broome county, N. Y., did not 
become void, but remained in full force and efifect, notwithstanding 
the adjudication in bankruptcy, subject to a stay of proceedings 
thereon if granted by this court. This is true even if the proceeding 
be held to be an independent proceeding; that is, a proceeding inde- 
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pendent of the judgment and exécution on which founded. What 
sanction of law is there for a judgment debtor who has been adju- 
dicated a bankrupt to disregard and disobey the order of the state 
court having jurisdiction to make same? Is that the remedy? Is not 
the remedy an application to this court for a stay of ail proceedings 
under and pursuant to such order; that is, for an order restraining 
the persons seeking to proceed under such order from taking further 
steps? This would seem to be the remedy provided by section ii 
of the bankruptcy act. It will hardly do to hold that a person ad- 
judged a bankrupt may thereupon disobey the lawful orders of a state 
court made before such adjudication, and, for anything that appears, 
before the pétition was liled, and which order commands him or her 
to submit to an examination as to their property. 

In this case no fine has been imposed for the alleged contempt. 
The judgment debtors made a mistake in not applying to this court 
for a stay of the supplementary proceedings instead of failing to ap- 
pear for examination. But this may be regarded as an application to 
stay ail proceedings on the judgment mentioned, including the sup- 
plementary proceedings, and proceedings founded thereon and con- 
nected therewith, to punish for the contempt, which evidently was 
not intended, the party evidently supposing that the adjudication in 
bankruptcy released her from any obligation to appear and submit 
to an examination. 

The order will be that Robert S. Parsons, county judge of Broome 
county, N. Y., Lippincott Glass Company, and T. B. & L. M. 
Merchant, its attorneys, and their agents, servants, and successors, 
be, and are and each of them is, enjoined and restrained from taking 
any further proceedings on the judgment against Daisy A. De Lany 
in favor of said Lippincott Glass Company, docketed in Broome 
county clerk's office on or about March i, 1902, or the proceedings 
supplementary to exécution instituted before said county judge and 
founded thereon, or the proceedings pending to punish said judgment 
debtor for contempt in not obeying said order, for the space of 12 
months from the day said Daisy A. De Lany was adjudged a bank- 
rupt, or, if within that time said bankrupt shall apply for a discharge, 
then until the application for such discharge shall be determined. 

This must be a warning, however, that such orders cannot be dis- 
obeyed. 



McCABE V. AMERICAN WOOLEN CO. 

(Circuit Court, D. Massachusetts. July 10, 1903.) 

No. 1,271. 

1. Négligence— Places Attractive to Children— Canal — Eailinqs. 

Maintenance of an unguarded canal, liaving précipitons banlcs, tlirough 
a tliickly settled portion of a town, to conduct water to défendantes 
mills, was not, on the allégations of the déclaration in this case, such 
négligence as to sustaln a recovery for the death of a child five years of 
âge, who f ell into the canal and was drowned. 

H 1. See Négligence, vol. 37, Cent. Dig. §§ 47, 55, 56. 
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James H. Rickard, Jr., for plaintiff. 
Whipple, Sears & Ogden, for défendant. 

PUTNAM, Circuit Judge. This case is based on statutes of Mas- 
sachusetts which are now represented by section 2, c. 171, p. 1544, of 
the kevised Laws of Massachusetts of 1902, as foijows: 

"If a person or corporation by hls or Us négligence, or by the gross négli- 
gence of hls or Its agents or servants while engagea, in bis or its business, 
causes the ûeath of a person who Is in the exercise of due care and uot in 
his or its employment or service, he or It shall be liable in damages in the 
sum of not less than flve hundred nor more than flve thousand dollars, to be 
assessed wlth référence to the degree of his or its culpability or of that of 
its agents or servants, to be recovered in an action of tort, commenced within 
one year after the injury which caused the death, by the exécuter or ad- 
ministrator of the deceased, one-half thereof to the use of the w^idow aud 
one-half to the use of the chlldren of the deceased; or, if there are no 
children, the whole to the use of the vcidow; or, if there is no vi'idow, the 
whole to the use of the next of kia." 

It was decided in the Circuit Court of Appeals for this Circuit, 
in Boston & Maine Railroad v. Hurd, 108 Fed. 116, 47 C. C. A. 615; 
56 L. R. A. 193, that the statutes of Massachusetts of this character 
are remédiai, furnishing a remedy at civil law, so that the fédéral 
courts hâve jurisdiction under them. 

Patrick F. McCabe was a minor at the date to which the pleadings 
in this case related. He was then a résident of Blackstone, in the 
county of Worcester^ The déclaration allèges as follows : 

"That défendant is a corporation organized under the laws of the state of 
New Jersey, and a citizen of said state of New Jersey; that the défendant, 
on the 28th day of May, A. D. 1902, and for a long tlme prior thereto, was 
the owner of a certain tract of land, lying in said Blackstone, near the 
Blackstone river, which land was intersected by streets and highways, and 
around and near whleh ran streets and highways, and upon which the de- 
fendant malntalned numerous dwelling houses, which it rented to many 
persons and familles; that said land is situated in a populous portion of 
said town, and closely adjoining said land were many other dwelling 
houses occupled by many other persons and familles, in one of which last- 
mentioned houses said deceased dwelt on said date, and had dwelt for a 
long time theretofore; and that many of the said persons so oceupying the 
said dwelling houses of the défendant and the said other dwelling houses 
were children of tender years, as the défendant well knew, or by the exer- 
cise of due diligence might hâve known. 

"And the plaintiff further says that upon and in said land of the défendant 
the défendant on said date, and for a long time theretofore, malntained an 
artiflcial canal or mUl trench, the water to supply which was taken from 
said Blackstone river at a point above said land of the défendant, and flowed 
thence throngh and across said land, and across St. Paul Street, so called, 
one of the highways above mentioned, in close proximity to said dwelling 
houses and to the house in which said deceased llved; that at the upper 
part of said canal or mill trench and near the place of the fatality herein- 
after set forth, the défendant malntained headgates, so called, through and 
under which the water in said canal flowed; that below said headgates, 
at the place where said fatality occurred, the banks of said canal or mill 
trench were steep and précipitons, and the water therein was deep and 
flowed wlth a swif t current, by reason of ail of which said canal or mill 
trench was dangerous to children who might be upon or near the banks 
thereof, as the défendant well knew, or by the use of due diligence mlglit 
hâve known. 
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"And tlie plaintifC fiirtlier snys that, because of tl:e location and cliaracter 
of said canal or mill trencli, it was an object attractive and enticing to chil- 
dren, and constituted an alluremeut, indueement, and invitation to children 
to fréquent the banks thereof for the purpose of amusement and play, and 
that the said children dwelling in the defendant's said houses and in the 
said other houses in the vicinity were in the habit of frequenting said banks 
for the purpose of amusement and play, ail of which the défendant well 
knew, or by the use of due dihgence might hâve known. 

"And the plaintifC further says that by reason of the premlses it became 
and was the duty of the défendant to maintain about and upon said canal 
or mill trench proper fences, coverings, or other safeguards to prevent chil- 
dren so frequenting said banks, or being thereon as a resuit of the defend- 
ant's said allurement, indueement, and invitation, from reaching the water 
in said canal or mill trench, and so to keep them from the danger of injury 
or death by falling into said canal; but that the défendant, wholly neglect- 
ing its said duty, negligently and carelessly failed to provide any such 
fences, coverings, or other safeguards, and permitted its said canal or mill 
trench to remain and be unfenced, unguarded, uncovered, and open, so that 
children from the defendant's said dwelling houses and from the said other 
dwelling houses In the vicinity could freely pass onto and across said lanU 
to said canal or mill trench, both directly from the defendant's said dwelling 
houses and from the said streets and highways which intersect and lie about 
said land. 

"And the plaintifC further says that on said 28th day of May, A. D. 1902. 
said Patrick F. McCabe was a child of tender years, to wit, of the âge of 
flve years, and, being allured, enticed, attracted, and invited to said canal 
or mill trench as aforesaid, was, by reason of the said négligence of the de- 
fendant, upon the bank of said canal or mill trench, near said headgates, 
engaged in play, and while there, by reason of said négligence of the de- 
fendant, the said Patrick F. McCabe, while in the exercise of due care, 
fell Into said canal or mill trench and was drowned." 

The défendant demurred to the déclaration, and also answered it, 
not waiving the demurrer. The plaintiff demurred to the answer. 
By agreement of parties the case was heard on both demurrers ; it 
being stipulated that each party should hâve the benefit of his de- 
murrer notwithstanding the condition of the pleadings in other re- 
spects, and that both demurrers should be heard and disposed of by 
the court. We will consider fîrst the demurrer of the défendant, be- 
cause, if that is sustained, it will not be necessary to go further. 

The plaintifiE relies on Railroad Company v. Stout, 17 Wall. 657, 
21 L. Ed. 745, and Union Pacific Railway v. McDonald, 152 U. S. 
262, 14 Sup.. Ct. 619, 38 L. Ed. 434. The latter case reaffirms Rail- 
road Company v. Stout; but it may as well be laid out of the way, 
because it is dififîcult to détermine whether it was adjudged on the 
authority of Railroad Company v. Stout or on the old rule with référ- 
ence to pitfalls and other dangerous traps. The "burning slack" 
complained of in Railway v. McDonald was, indeed, an unguarded 
pitfall of a concealed, dangerous, and most reprehensible character. 
The opinion is a very long one, and it is not to be presumed that it 
received throughout the concurrence of ail the Justices of the Su- 
prême Court, or even of a majority of them. It falls within that class 
of opinions as to which what is not absolutely necessary to the con- 
clusion must be regarded as dicta. For thèse reasons, we need not 
consider it further. 

Railroad Company v. Stout has been expressly repudiated by the 
Suprême Judicial Court of Massachusetts in Daniels v. New York & 
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New England Railroad Company, 154 Mass. 349, 28 N. E. 283, 13 L. 
R. A. 248, 26 Am. St. Rep. 253. It has also been repudiated in New 
Hampshire.and it is doubtful whether it is regarded as law in any 
part of New England. However, we need not discuss the question 
whether we are bound by Daniels v. New York & New England Rail- 
road Company, because that case is easily distingûishable from Rail- 
road Company v. Stout. There is no doubt that Railroad Company 
V. Stout recognizes that the law requires certain care and caution 
with référence to children of tender âge, even when they are tres- 
passers, which would not be required with regard to adults; so that 
the resuit of that case would not hâve been as it was except for that 
distinction. What was there complained of was a turntable, which 
the opinion, at page 662, 17 Wall., and page 748, 21 L. Ed., says 
several boys had been at play upon "on other occasions," meaning 
other previous occasions, "and within the observation and the knovid- 
edge of the employés" of the défendant corporation. Also, on the 
same page, it refers to "the remoteness of the machine from inhabited 
dwellings." In the case at bar the canal in which the deceased was 
drowned was in the immédiate neighborhood of inhabited dwellings, 
and apparently in the neighborhood of the place where his parents 
resided. The opinion in Railroad Company v. Stout does not di- 
rectly affirm that this remoteness of the turntable was of conséquence ; 
but it States it, and the statement of it leads to one suggestion which 
essentially distinguishes Railroad Company v. Stout from the case 
at bar, to which we will refer again. Further, on the same page, 
the opinion points out that the turntable was ont of repair. It says 
that there was on it "a heavy catch, which, by dropping into a socket, 
prevented the révolution of the table." It also says : "It was proved 
to hâve been usual with railroad companies to hâve upon their turn- 
tables a latch or boit, or some similar instrument." This catch 
weighed some eight or ten pounds, and had been broken ofï and not 
replaced. The plaintifï was injured by the revolving of the table, 
which the opinion says "could probably hâve been prevented by the 
repair of the broken latch." In view of thèse facts, the opinion con- 
tinues to the efïect that the jury might hâve "reached the conclusion 
that the défendant had omitted the care and attention it ought to 
hâve given, that it was négligent, and that its négligence caused the 
injury to the plaintifif." The opinion further observes: "The évi- 
dence is not strong, and the négligence is slight ; but we are not able 
to say that there is not évidence sufïicient to justify the verdict." 
Ail this leaves the inference that the case turned on the facts that the 
jury found that the corporation was négligent in not keeping in re- 
pair what it was usual to hâve on turntables of the kind in question, 
and that the injury would not hâve happened except for this négli- 
gence. In the présent case, there is no allégation that it is usual to 
guard banks of either natural or artificial streams under the circum- 
stances stated. Therefore, in two respects this case dififers from Rail- 
road Company v. Stout, namely: Thiere is nothing to suggest that 
it was the duty of the défendant hère to maintain a guard, or that it 
undertook to maintain one, and failed to keep it in proper order. 
In another and more important particular the case differs from 
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Railroad Company v. Stout. We refer to what is suggested by the 
fact that the turntable there in question was remote from inhabited 
dwellings. In this connection we might undertake to sift out the va- 
rious décisions, but it would be useless to attempt it. They présent 
a great many phases, some of them going so far as to leave the im- 
pression that they were controlled less by regard to the rules of law 
than by sympathy for the sufïerings of children and the inability of 
their natural guardians to care for them. The cases are fully grouped 
in Thompson on Négligence (1901) § 1024 et seq. While some of 
them hold the owners of real estate liable for unguarded pools of 
water, and unguarded "deep réservoirs", into which children hâve 
fallen while at play, yet there is certainly nothing in any décision 
among them of an authoritative nature, or in the principles which they 
properly develop, which requires us to go so far as the plaintiff de- 
mands in the présent case. Railroad Company v. Stout and Union 
Pacific Railway v. McDonald both relate to something which was 
temporary, not entirely open to observation, and unexpected, and 
consequently of such a character that the proprietor of the land on 
which it was situated could not justly anticipate that the parents 
would be continuously cautioned against it, and thus advised to pro- 
tect children from injury thereby. The case at bar, however, is es- 
sentially distinct in this particular. This canal was permanent, open, 
and plain to view, as much so as though it had been a natural stream, 
and suggests nothing whatever which would change the relations of 
the parties from what they would hâve been had it been a brook or a 
river. If the défendant is to be holden to this plaintif! for not espe- 
cially guarding it, then the customs of the community must be changed 
îhroughout, because it is impossible to distinguish this canal, for the 
purpose of this case, from a river or a brook, a hay mow, an ox cart 
left in a farmer's yard, a high ledge, or a field trench, about either of 
which children may happen to be accustomed to play. We think, 
therefore, that this canal was an object of such a character that, both 
from the reason of the thing and the customs of the community, the 
défendant was entitled to assume that the plaintiff's natural guard- 
ians would protect him from any dangers attached thereto, as they 
easily could and ought to hâve done. Therefore, on account of the 
varions distinctions which we hâve pointed out, and the reasons 
which we hâve stated, this suit cannot be maintained. 

We hâve said that the défendant fîled an answer, and that that an- 
swer was demurred to; but, as already suggested, we do not deem 
it necessary to enter into a full discussion of the questions thus 
raised. The answer sets up in substance the défense which was 
sustained by the Suprême Judicial Court of Massachusetts in Grant 
v. City of Fitchburg, 160 Mass. 15, 35 N. E. 84, 39 Am. St. Rep. 449, 
to the efïect that the parents of the child allowed it to remain unat- 
tended. The statute on which this suit is based in this respect is the 
same as the statute under considération in Grant v. City of Fitch- 
burg, which was also, like this at bar, an action for the death of a 
child of tender âge against the city of Fitchburg. The court, how- 
ever, held that the inattention of the parents was a défense to the suit. 
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independently of the question whether or not the défendant was negf- 
ligent. The inattention in that case was not of a more serions char- 
acter than that alleged at bar, and is, therefore, in truth a détermina- 
tion by the highest local tribunal of the efïect to be given to the 
expression "due care," found in the statute now under considération. 
According to numerous décisions of the Suprême Court, Grant v. 
City of Fitchburg is, therefore, probably conclusive on us. However, 
we rest the case where it would stand independently thereof. 

The demurrer of the défendant is sustained, the déclaration is ad- 
Judged insufficient in law, and the défendant is to hâve judgment, with 
costs. 



In re FBLSON. 

Plstrlct Court, N. D. New York. August 19, 1903.) 

No. 1,255. 

1. Bankruptct— Ordeb on BANKRnpx to Turn Oveb Propkbtt— FfîToisas ro 

JUSTIFT. 

To Justify an order directing a bankrupt to turn over money or prop- 
erty to hls trustée, It must be found that he bas such money or property 
belonging to bis estate in hls possession or under his control, whlcb be 
bas concealed and witbheld from bis trustée. 

In Bankruptcy. 

This is a proceeding in the nature of an appeal from an order made 
by John C. TuUoch, référée in bankruptcy, directing the bankrupt, 
Arthur M. Felson, to pay over to the trustée of his estate in bank- 
ruptcy, duly appointed, the sum of $6,ooo. 

Hastings & Gleason, for the trustée. 
Rosenthal & Brown, for bankrupt. 
Abbott & Dolan, for certain creditors. 

RAY, District Judge. On the 24th day of June, 1903, the référée 
in bankruptcy made an order on the return of an order to show cause 
before him why the bankrupt should not pay over to H. Walter Lee, 
his trustée in bankruptcy, goods, wares, and merchandise of the value 
of $20,000, or the proceeds thereof in money, which order, after re- 
citing the adjournments and certain proceedings without finding or 
stating any facts whatever in relation to there being any money or 
property in the hands of the bankrupt, or in relation to his having con- 
cealed or disposed of any money or property since he filed his pétition 
in bankruptcy, directs as follows : "Ordered that Arthur M. Felson, 
the above-named bankrupt, pay to H. Walter Lee, Esq., trustée of the 
above-named bankrupt, within five days from the service of a copy of 
this order upon the said Felson, the sum of six thousand dollars 
($6000.00)." This order is dated June 24, 1903, and signed by the 
référée. The référée made on the same day a memoranda of tacts 
found by him, wherein and whereby he finds that July 21, 1902, the 
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bankrupt had in his possession property and assets, consisting of cash, 

the sum of $ S,ooo oo 

House worth 1,400 00 

Stock and fixtures in store worth , S.400 00 

That after the 2ist day of July, 1902, and between that 
date and the date when he was adjudged a bankrupt, 
December 29, 1902, he purchased new goods, and the 

same were delivered to him, of the value of 23,000 00 

That the profits on sales of goods amounted to 1,150 00 

Making a total of $35.95° 00 

The référée further finds that the expense ac- 

count of the store and personal outlay of 

the bankrupt between July 21, 1902, and 

December 29, 1902, was $ 1,000 00 

That the bankrupt purchased real estate in 

New York City aggregating 21,700 00 

That he paid the creditors during the said 

time 1,50000 

Stock and fixtures cm hand, worth 3,000 00 

Making $27,200 00 

And leaving a balance unaccounted for $ 8,750 00 

The référée then makes an arbitrary allowance of $2,750 for possi- 
ble minor payments and expenses, and says : 

"Giving to the bankrupt the beneflt of every doubt, and making fuU al- 
lowance for any minor payments made by the bankrupt or for a less amount 
of goods recelved sincë the 21st day of July, 1902, than the sum of $23,000, 
which facts may not be falrly dlsclosed by the évidence, I flnd that the 
bankrupt bas concealed or misappropriated property belonging to his estate 
In the amount of $6,000, as set forth In said order." 

The référée does not fînd or state when the pétition in bankruptcy 
was filed, nor does he find or state that the bankrupt did not meet with 
other losses, or that there was not a dépréciation in the value of this 
property, house, stock, fixtures, and stock purchased between July 21, 
1902, and December 6, 1902, nor does he find or state whether or not 
the bankrupt purchased the goods referred to, and bought after July 
21, 1902, on crédit or for cash. The référée does- not find that the 
bankrupt has any property aside from money in his possession or under 
his control hidden or concealed, nor does he find that the bankrupt has 
any money in his possession or under his control belonging to his 
estate in bankruptcy. In order to justify an order that the bankrupt 
pay over money or deliver property, it is not necessary that the évi- 
dence show clearly and distinctly that the bankrupt has the money or 
the property in his possession in such shape, or in such a location, that 
witnesses hâve seen it, and may therefore testify that the bankrupt 
actually has the money or property in his possession at some particular 
place. It is sufficient if the évidence discloses the fact that at a certain 
date the bankrupt had the property or the money in his possession, 
and has not lest the same by fire or other casualty, for which he is not 
124 F.— 19 
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réspoôsible, or has not estpended; the same in ganibling oi- în sôme 
other manher. Therefjeree does jiQffind or.state that this bankrupt 
has sinpe the, filing af, his .pétition concealed property belonging to 
his estate in bankruptcy, or placed saine in other hands, nor does he 
State that he finds that' the 'bankrupt has in his possession or lunder his 
control, or within his reaCh, the sum of $6,000, or any other sum. 

See Boyd V. Glucklich, 8 Affli. Bankr. R. 393, 116 Fed. 131, 53 C. 
C. A. 4SI, where.it is.held: :; 

"A court of bankruptcy Cânnot lawfully orderia bankrupt to deliver to his 
trustée money or property he has not got In his possession or under his con- 
trol,, a^id imprison him if he does not comply wlth the order, as that would 
be impWsonlneiSt for debt, and the order wbuld not be relieved of that illégal 
and odious quallty by call^ig it 'Imprisonment for contempt.' * * * A 
court of bankruptcy cannot' Sentence a bankrupt to imprisonioent for debt, 
any more than any otber cotirt of the United States can do that thing; and 
what it canno^- c|o, dlrectly it cannot do by Indirection, under another name. 
It cannot. therefdre, lawf ullyjjrder a bankrupt to déliyèr to the trustée money 
or property he has not got % his possession or under his! tontrol, and im- 
prison him if hé does not comply with thè ôrder. Plainly, thât would be 
imprisonment for debt, and the order Is not relieved of that illégal and odious 
quality by callipg. it; 'imprisonment for contempt,' The court that makes 
such an order is m contempt oi the law and constitution, and not the bankrupt 
in contempt of the court." 

In shortj^ the findings of the référée are not sufficiently definite and 
explicit tô justify the order, and the order must be reversed and set 
aside, with; directions to the référée to make new findings. of fact on 
ail thèse sybjects, and state whether or not the évidence. shows, in his 
opinion, thàt the bankrupt has or had at the time,the proceedings were 
taken, or at any time b^tween the fîHng of the peititioq and the ad- 
judication in bankruptcy, the: sum of $6,000, or àny dt^er, sum, in 
money or prpperty, in his possession or under his control, or within 
his reach, belonging to his estate in bankruptcy, which he has con- 
cealed and Withheld from hisitfUstee iti bankruptcy. If the bankrupt 
has misappropriated property beldngiïigto his estate in bankruptcy, 
the référée' ^l^ould state iiv,hen the same was misappropriated, and, so 
far as pqssible.fjjiow. : ,:,,: ■ 

An order will be enterfld accordingly, remitting the proceedings to 
the référée for further proceedings, pur suant and, in accordance with 
thèse directions. t • 



GANTtlBlIi & COQHRANE,,Hmited, y. BUTLER, 
i (Oircuit iCourt, 8. D. New ïorfc! July 21, 1903.) 

1. Labels— SiMUi/ATiGN— In jtiNCTiON. ■ 

Where défendants, for the purpose of marketing thelr goods, used 
a label in sjich similitude to plalntifC's well-kno-w^' label. t*at it was at 
,once caiculàt'ed and intended to def raud both • plaintlfC; and purchasers 
of thé pai;tléular class of goods, and the différences In the labels werè 
not such 'àë' woùld bé recognized by ordinary inspection, plaintlfl was 
entitléd tôî ehjoin ttte further use thereof. 

2. Same-^Diffbbences. 

Confomalty of one lab^} to ai?pthpr..sufflcient to attract and deceive Is 
not exçnsqd by ability to ariajyzé, the offending label, and point out 

1[2. Unfair t-ompetitiôii, seè'nôteis to SChener v. MuUer, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 C. O. A. 376. 
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différences which If known and recognized would avoid confusion, where 
the ensemble Is sufflcient to mislead the ordinary purcliaser. 

Wetmore & Jenner, for complainant. 
John Mulholland, for défendant. 

THOMAS, District Judge. The simulation of complainant's label 
is obvions. It indicates intention to use complainant's réputation for 
the purpose of marketing defendant's goods. To attract attention, 
and to avert suspicion, or to confirm credence in his pretensions, de- 
fendant is using a label in such similitude to complainant's well-known 
label that it can be dififerentiated only by greater attention and com- 
parison than is bestowed by the usual customer. The label itself used 
by the défendant speaks and déclares at once that it is calculated and 
intended to defraud both the complainant and purchasers, and its con- 
tinued use would not accord with the demands of ordinary honor in 
trade. Conformity of one label to another sufficiently to attract and 
deceive is not excused by ability to analyze the ofïending label and 
point out différences, which if known and recognized would avoid con- 
fusion. The ensemble does the mischief ; the usual purchaser neither 
abstracts nor analyzes for the purposes of difïerentiation and judg- 
ment. 

The motion for injunction is granted. 



JAMES P. SMITH & (X). v. UNITED STATES. 

(Circuit Court, S. D. New York. July 23, 1903.) 

No. 2,805. 

1. CosTOMs Ddties— Classification— FiM.ED Bottles. 

Bottles are not provided for by the enumeration in parngraph 258, 
Schedule G, § 1, e. 11, TarifC Act July 24, 1897, 80 Stat 171 (U. S. Comp. 
St. 1901, p. 1650), of "anchovies • * * In bottles," or by the enact- 
ment in paragraph 276, Schedule G, § 1, c. 11, of said act, 30 Stat. 172 
(TJ. S. Comp. St. 1901, p. 1652), that "the dutlable weight of * * • 
fluid extract of méat shall not include the welght of the package in 
which the same is imported," but, when Imported fllled with articles 
dutiable under said provisions, are separately subject to the duty pro- 
vided in paragraph 99, Schedule B, § 1, c. 11, of said act, 30 Stat. 156 
(U. S. Comp. St. 1901, p. 1633), for "glass bottles fiUed, not otherwise 
specially provided for." 

Appeal by James P. Smith & Co., importers, from a décision of the 
Board of General Appraisers, which affirmed the assessment of duty 
by the collecter of customs on certain merchandise imported at the 
port of New York. 

The articles in controversy consist ot glass bottles, fllled with anchovies 
and fluid extract of méat, which are enumerated, respectively, in paragraphs 
258, 276, Schedule G, § 1, c. 11, Tarife Act July 24, 1897, 30 Stat. 151, 17i> 
(TJ. S. Comp. St. 1901, pp. 1650, 1652), under which paragraphs the articles 
were classlfled by the coUector. The bottles were separately assessed under 
paragraph 99, Schedule B, § 1, c. 11, of said act, 30 Stat. 156 (U. S. Comp. 
St. 1901, p. 1633), which relates to "glass bottles, * * * fllled or unfllled, 
not otherwise specially provided for, and whether their contents be dutiable 
or free." The importers contend that because said paragraph 258 provides 
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for anchovies "In bottles," and sald paragraph 276 provides that "the dutiablè 
■welght * ♦ * of the fluld extract of méat shall not Include the weight 
of the package in whlch the same is imported," thèse références to the con- 
tainers of the merchandise constitute spécial provisions for the bottles, 
whereby they are removed from the opération of paragraph 99. The board 
overruled this contention in a brief opinion. The reasons for this action ap- 
pear more fully from the board's opinion in another case on an analogous 
question (In re Aeker, G. A. 4985), vFhich reads as follows: 

"SOME;RVIIiLE, General Appraiser. The merchandise in question con- 
sists of glass bottles contàining olive oil. Duty was assessed under the tarife 
act ûf J897, as follows: (1) On the bottles at the rate of 40 per cent, ad 
valorem under paragraph 99, the pertinent part of which reads: 'Bottles, 

* ♦ * filled or unflliedj not otherwise specially provided for, and whether 
their contents be dutiablè or free: • • • provided, that none of the above 
articles shall pay a less rate of duty than forty per centum ad valorem.' 
(2) On thé oil in the bottles at the rate of 50 cents per gallon, under tlie 
provision in paragraph 40, Schedule A, § 1, c. 11, 30 Stat. 153 [U. S. Comp. 
St. 1901, p. 1629], for 'olive oil • ♦ • In bottles, jars, tins, or similar paclv- 
ages.' The claim of the protestants is that no duty should hâve been palcl 
on the bottles, on the theory that the assessment of 50 cents per gallon on the 
oil 'in bottles' covered ail the duty intended to be imposed on the oil and the 
bottles; in other vrords, that sald paragraph 40 consti tûtes a spécial provision 
for the bottles, thereby removihg them from the application of paragraph 99, 
which, as will be notlced, is limlted to bottles 'not otherwise specially pro- 
vided for.' In the opinion of the board this contention is unsound. A similar 
question was decided adversely to the Importers by the Suprême Court in 
the case of Schmidt v. Badger, 107 U. S. 85, 1 Sup. Ct. 530, 27 L. Ed. 328. 
The merchandise in that case consisted of aie and béer in bottles, assessed 
for duty under a provision for 'aie, porter, and béer in bottles,' a separate 
duty being collected on the bottles under a provision for 'glass bottles or jars 
filled wlth articles not otherwise provided tor.' Tlie provisions quoted ap- 
peared, respectively, in Schedules A, B, and G of section 2504 of the Revised 
Statutes. The court, in overruling the contention of the importers that the 
separate duty should not hâve been collected on the bottles, said (per Biatch- 
ford, J.): 'By section 2, c. 36, of the adt of February 8, 1875 (18 Stat. 307), 
it is expressly enacted that no separate or additional duty shall be collecteii 
on the bottles in which stiUwInes are imported. The additional duty on 
bottles In ; which other articles than stlU wines are imported is left undis- 
turbed. » It is manifest, we think, in view of the course of législation by 
Congress, that an enactment that the duty on aie, porter, and béer in bottles 
shall be so much per gallon cannot be regarded as an enactment that there 
shall be no additional duty on the bottles, when there is another provision 
of law whlch Imposes an ad valorem duty on bottles, not otherwise provided 
for, filled wlth articles.' The Circuit Court of Appeals for the Second Circuit, 
in the case of United States v. De Luze, 95 Fed. 971, 37 C. C. A. 344, held 
that bottles of a capacity o% more than one pint, and contàining Champagne, 
which was assessed for duty under paragraph 243, Schedule H, § 1, c. 349, 
of the tarife act of August 27, 1894 (28 Stat. 525), which provided for 'Cham- 
pagne * • "^ In bottles, contàining each not more than one quart, and 
more than one Pint,' were subjeet to a separate duty under the provision in 
paragraph 88 of said act for 'bottles, holding more than one pint, • • • 
whether filled or unfiUed; and whether their contents be dutiablè or free, 

* * * not specially provided for.' A Uke conclusion was reached by the 
board, on precisely the' s^pae question, In the case of In re Pierce, G. A. 
2896. It appears by référence tb the présent act that among the provisions 
for merchap^iss 'in bottles' there are, besides said paragraph 40, paragraphe 
241, 258, 264, 295, 296, 297, 300, and 301. In the flve paragraphs last enumer- 
ated it is specifieally stàted ttiat no additional or separate duty shall be as- 
sessed on the bottles. The absence of a Uke provision in the other paragraphs 
(including paragraph 40, now in question) indica tes that where Congress in- 
tended that bottles should be excluded from the provision for fllled bottlos 
In paragraph 99 the intent bas been plainly expressed, and the inference is 
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that •wbere no such exception Is made it was the législative Intention thsit 
the bottles should be dutiable under paragraph 99. Followlng the décisions 
cited, we hold that the bottles In question are not covered by paragraph 40, 
but are dutiable under paragraph 99, as assessed by the coUector. The pro- 
test is accordingly overruled, the decisioa of the collector being affîrmed." 

F. W. Brooks, for importers. 
C. D. Baker, Asst. U. S. Atty. 

HAZEL, District Judge. The bottles are dutiable under paragraph 
99, Schedule B, § i, c. Il, of the tariff act of July 24, 1897, 30 Stat. 156 
[U. S. Comp. St. 1901, p. 1633], as the duty in each case upon the 
contents, under paragraphs 258, 276, Schedule G, § i, c. 11, 30 Stat. 
151, 172 [U. S. Comp. St. igoi, pp. 1650, 1652], is spécifie. The cases, 
therefore, to which attention is called (Kauiïmann Bros. v. U. S. 
[C. C] 99 Fed. 430, and In re Johnson [C. C] 56 Fed. 822) do not 
apply. 



MEYER & LANGE v. UNITED STATBi 

REISS & BRADY v. SAMB. 

(Circuit Court, S. D. New York. February 20, 1900.) 

Nos. 2,775 and 2,778. 

1. CnsTOMs DuTiEs— Classification— Salted Fish in Wooden Packaobb— 
Répugnant Provisions. 

Belâ, that the provision In paragraph 258, Schedule G, f 1, c. 11, Tariff 
Act July 24, 1897, 30 Stat. 171 (U. S. Comp. St. 1901, p. 1650), for "fish 
In packages containing less than one-half barrel," and the provision in 
paragraph 261, Schedule G, | 1, c. 11, of said act, 30 Stat. 171 (U. S. 
Comp. St. 1901, p. 1651), for "fish, » * • salted or otherwise pre- 
pared for préservation," are, as to salted fish (sardels) in wooden pack- 
ages, equally spécifie, and that, under section 7 of said act, 30 Stat. 205 
(U. S. Comp. St. 1901, p. 1693), which provides that, "if two or more 
rates of duty shall be applicable to any imported article, it shall pay duty 
at the highest of such rates," the merchandise in question Is properly 
dutiable at whichever of the rates specifled in the two provisions is the 
higher. 

Appeals by the importers, Meyer & Lange and Reiss & Brady, from 
a décision of the Board of General Appraisers, which affirmed the 
assessment of duty by the collector of customs on certain importations 
at the port of New York. 

The opinion of the board (In re Meyer et al., G. A. 4160) follows : 

Wilkinson, General Appraiser. The goods are sardels in sait, packed 
In wooden packages known as anchors, and one-eighth anchors and one- 
tenth anchors. They were assessed for duty at 40 per cent, under paragraph 
258, Schedule G, § 1, c. 11, u\ct July 24, 1897, 30 Stat. 171 (U. S. Comp. St. 
1901, p. 1650), and are claimed to be dutiable at one-half cent per pound 
under paragraph 260, Schedule G, § 1, c. 11, 30 Stat. 171 (TJ. S. Comp. St. 
1901, p. 1651), at three-fourths or 1^4 cents under paragraph 261, Schedule 
G, ? 1, c. 11, 30 Stat. 171 (U. S. Comp. St. 1901, p. 1651), or at 30 per cent, 
under paragraph 258. 
Paragraph 258 reads as follows, the four divisions being arbitrary: 
"[1] Fish known or labeled as anchovies, sardines, sprats, brislings, sar- 
dels, or sardellen, packed in oil or otherwise, in bottles, jars, tin boxes or 
cans, shall be dutiable as follows: When in packages containing seven and 
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one-baU cnlilc Inches or less, one and one-half cents per bottle, Jar, box or 
pan; contalnlng more than seven and one-half and not more than twenty-one 
cubic Inches, two and one-half cents per bottle, Jar, box or can; contalnlng 
'more than twenty-one and not moj^e than thlrty-three cubic inches, flve 
cents per bottle, jar, box or can; contalnlng more than thlrty-three and 
not more than seventy cubic Inches, ten cents per bottle, Jar, box or can; 
[2] if in other packages, forty per centum ad valorem. [3] AU other flsh 
(exeept shell-flsh), in tin packages, thirty per centum ad valorem; [4] fish in 
packages contalnlng less than one-half barrel, and not specially provlded for 
in this act, thirty per centum ad valorem." 

Tbe importers contend that the. words "other packages" under our second 
headlhg should be construed to mean "other measurements." While the 
diction Is not clear, and a strict rhetorlcal construction might give some 
welght to the importers' Iclaim, a référence to previous tarifCs wUl, in our 
opinion, ;show that the words mean Just what they say. 

The corresponding provision of the tarifiC act of October 1, 1880, Schedule 
G, c. 1244, § 1, par. 29i (26 Stat. 586), was for "anchovies and sardines, 
packed in oil in tin boxés measuring," etc., "v?hen imported in any other 
form, forty per centum ad valorem." Thls paragraph was exactly reproduced 
In paragraph 208, Schedule G, § 1, c. 849, of the act of August 24, 1894 (28 
Stat. 523). Under neither of thèse acts was there any question as to the 
words "imported In any other form," and we believe it was the intention 
of Congress to make the same provision in the act of 1897. In each of the 
three tarifes the words, "If Imported In any other form," or "If in other 
packages," are separated from the preceding provisions only by a semi- 
colon. We éohstrue the paragraph to provide -40 per cent, for the flsh named 
when in other packages than bottles, Jars, tin boxes, or cans, or if in any 
packages containing more than 70 cubic Inches. ïhe assessment of duty is 
afflrmed accordingly. 

On the, trial in the Circuit Court the point was raiséd that, if the 
fish in question were not dutiable as assessed, they were then included 
with equal specificness within the provision in paragraph 258 for "fish 
in packages containing less than one-hâlf barrel, and not specially pro- 
vided for," and that in paragraph 261 for "fish, * * * salted, 
pickled, * * * or otherwise prepared for préservation, not spe- 
cially provided for," and that, therefore, their classification under thèse 
two provisions should be controUed by section 7, Tariiï Act July 24, 
1897, c. II, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1693), which pro- 
vides that, "if two or more rates of duty shall be applicable to any 
imported article, it shall pay duty at the highest of such rates." 

Albert Comstock, for importers. 
H. P. Disbècker, Asst. U. S. Atty. 

LACOMBE, Circuit Judge (orally). Any suggestion that the 40 
per cent, clause of paragraph 258 applies is disposed of by the décision 
of the Circuit Court of Appeals in the Rosenstein Case, 39 C. C. A. 
122, 98 Fed. 420. As to the other proposition — that is, whether the 
articles should pay duty as "fish in packages containing less than one- 
half barrel, and not specially provided for," or under paragraph 261, 
as "fish, * * * salted, pickled, * * * or otherwise prepared 
for préservation, not specially provided for" — I am free to say that I 
am unable to détermine between those two sections as to which is more 
spécifie. I fihd no satisfactory ground upon which to dififerentiate the 
two. Inasmuch as both of them end, "not specially provided for in this 
act," there is nç help such as we would get from the absence of 
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that clause if it were omitted. I am forced to the conclusion that this 
is one of the few cases in the act where two or more rates of duty are, 
by the language used by Congress, made applicable to the same im- 
ported article. In such case, from the beginning of time, it used 
to be that the lower of such rates should be applied, until the advent of 
the last tarifï àct, by which it is required that the higher of the two 
rates should be applied. I do not know which is the higher of thèse 
two. I présume it is paragraph 261 in this case. 

Mr. Comstock : I présume otherwise, but I cannot inform you 
specifically on that point now. 

The Court: That being so, the décision of the Board of General 
Appraisers, which fixed it at 40 per cent., is reversed, and the court 
directs that the assessment be under whichever of the two paragraphs, 
258 and 261, fixes the higher rate. 



UNITED STATES v. HAYNES. 
(CSrcult Court, S. D. New York. AprU 20, 1901.) 

No. 2,888. 

1. Cdstoms Ddtibs— CLASsiFicATroN— Wool Tuaveling RnGS. 

Wool traveling rugs, which are not "portions of carpets or carpeting," 
are not included in the provision in tarifï act of October 1, 1890, c. 1244, 
§ 1, Schedule K, par. 408, 26 Stat. 598, for "rugs • * * and other 
portions of carpets or carpeting, made wholly or In part of wool," but 
are dutiable under the provision in paragraph 392 of said act (section 1, 
Schedule K, 26 Stat. 596), for "ail manufactures of every description 
made wholly or In part of wool." 

Appeal by the United States from a décision of the Board of Gen- 
eral Appraisers which sustained the protest of the importer. 

This appeal was taken by virtue of instructions by the Secretary of 
the Treasury to the collector of customs at the port of New York. 
Thèse instructions are published as T. D. 20,692, the pertinent portion 
of which reads as follows : 

The department is in receipt of the décision, dated the 12th ultime, of the 
Board of General Appraisers (not published), sustaining the protest, 77,152a- 
14,595, of Messrs. C. A. Haynes & Co. It appears that the marchandise was 
returned by the appraiser as wool traveling rugs, and duty was assessed 
thereon at 44 cents per pound and 50 per cent, ad valorem, under paragraph 
392, Schedule K, § 1, c. 1244, of the tarife act of October 1, 1890 (26 Stat. 596), 
as a manufacture of wool, and that the principal claim in the protest is under 
paragraphs 407 and 408 of said act (section 1, Schedule K, 26 Stat. 598), 
where rugs are provided for eo nomine. The board in its décision states: 
"The contention hère raised seems to he settled in princlple by the décision 
of the Circuit Court of Appeals in Ingersoll v. Magone, 4 C. O. A. 150, 53 Fed. 
1008. FoUowing that ruling, we sustain the protest, claiming the goods to 
be dutiable at 50 per cent, ad valorem, and reverse the eollector's décision 
accordingly." The department does not concur in the conclusions reached 
by the Board of General Appraisers in this case. In following the ruling in 
Ingersoll v. Magone, the board held the goods dutiable at 50 per cent, ad 
valorem, on the ground, probably, that they were rugs provided for eo 
nomine. The court décision referred to was under the act of March 3, 1883, 
which, in paragraph 378, c. 121, Schedule K (22 Stat. 510), after enumerating 
rugs and other articles obviously in the Une of carpets or carpeting, proceeds 
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as foUows: "A.nd the diity on ail otjier mats, ♦ • • hassocka, and rugs 
shall be 40;ii)er centum ad valorem." Hence the court held the articles to 
cbiûé tihder the spécial lirovlsion fer "ail other rugs." The distinguishlng 
feâture of paràgraph 408 bf the sucteeding act of 1890, in the opinion oi^ 
the departmerit, dlfferentiates the case now presented from the one relied 
upon by the board. The provision for "other rugs" is dropped in the later 
législation, and the paràgraph. reads, "mat?, rugs, screens, covers, hassocks, 
bed sides, art squares and other portiofis of cârpets or carpetlng made whoUy 
or in part of wool and not specially' provided for in thls act shall be sub- 
Jected to the rate of duty herein imposed on carpets or carpetlng of like 
charaeter and description." In the precçding numerous spécifications of car- 
pets or carpetlng, none Is found to characterize xfv apply to the rugs in 
question. Thèse are travellng rugs, and, although the Board of General Ap- 
praisers does not flnd any fact othei* than tbat they were returned by the 
appralser as wool travellng rugs, the essentlal fact appeàrs In the protest 
that they are simllar to those covered by G. A. 2069; that Is, that they are 
composed of mohair and cotton, and are not portions of carpets or carpeting. 
If It is true that the merchandise in question Is not carpets or carpeting, or 
is not of like charaeter or description as the carpets or carpeting upon which 
duties are speclflcally imposed by paragraphs 3S)9-407, inclusive, Schedule 
K, § 1, c. 1244 (26 Stat. 597, 598), then we must look elsewhere in the traifC 
for the approprlate provision. It may be found in paràgraph 392, for "ail 
manufactures of every description made whoUy or in part of wool, worsted, 
the hair of the camel, goat, alpacà or other animais."' Thèse considérations 
seem to fuUy justlfy an appeal to the Circuit Court, and you are therefore 
hereby dlrected to file an application for review of the board's décision. 

W. Usher Parsons, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise in question com- 
prises wool traveling rugs, upon which duty was assessed at 44 cents 
per pound and 50 per cent, ad valorem, under paràgraph 392 of the act 
of October i, 1890, c. 1244, § i, Schedule K, par. 392 (26 Stat. 596), as 
a manufacture of wool. The importer protested, claiming that the 
articles in question were dutiable as "rugs" eo nomine, under para- 
graphs 407 and 408 of said act (section i, Schedule K, 26 Stat. 598). 
The Board of Appraisers sustained the protest of the importer. Sub- 
sequently the Treasury Department notifîed the collector of customs 
that said décision was not approved (T. D. 20,692), and I concur in the 
reasons therein stated, and therefore the décision of the Board of Gen- 
eral Appraisers is reversed. 



MBYBE V. UNITED STATES. 

(Circuit Court, S. D. New York. April 20, 1901.) 

No. 2,942. 

1. Customs Duttes— Classification^Hemstitched Lawns— Cotton Ci-oth. 
Hemstltched cotton lawns, made by subjecting cotton cloth to the pro- 
cesses of turning over the edges, drawing certain threads, and other ma- 
nipulation, but not appropriated by thèse processes to any particular ulti- 
mate use, are held to hâve been advanced beyond the condition of "cot- 
ton cloth," and not to be dutiable as such under the "countable clauses" 
of Tariff Act Aug. 27, 1894, o. 349, § 1, Schedule I, pars. 252-257, 28 Stat. 
627, 52ft, but to be dutiable as "manufactures of cotton," imder paràgraph 
264 (secaon 1, Schedule I, 28 Stat. 529) of said act 
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2. Samb— Partlt-Made Wearino Appaebl— Laces and Embroideribs. 

Certain robes or dresses, composed of cotton or other vegetable fiber, 
in part embroidered and in part made of lace, belng so far advanced in 
manufacture as to be unavailable for other purposes tlian for completlon 
into light dresses, are dutiable under TarifC Act Aug. 27, 1894, c. 349, S 1, 
Schedule I, par. 258, 28 Stat. 529, as "articles of wearing apparel * • * 
naade up or manufactured -«rhoUy or In part," and not under paragraph 
276 (section 1, Schedule J, 28 Stat. 530) of said act, covering "laces, 
* * * embroiderles, • * * articles embroidered, » * * and ar- 
ticles made whoUy or In part of lace." 

8. Samb— Galloons. 

Certain articles which in a broad sensé are trimmings, embroiderles, 
and articles made of lace, but which in a spécifie sensé are galloons, and 
are known as gallooiis, are dutiable under the provisions in Tarife Act 
Aug. 27, 1894, c. 349, § 1, Schedules J. L, pars. 263, 300, 28 Stat. 529, 
532, for "galloons," and not under the provisions in paragraphs 276 or 
301 (section 1, Schedules J, L, 28 Stat. 530, 532) of said act, for trimmings, 
embroiderles, articles made of lace, etc., "not specially provided for." 

Appeal by the importer from a décision of the Board of General 
Appraisers which affirmed the décision of the collector of customs at 
the port of New York in the classification of the importations in ques- 
tion. 

Everit Brown, for importer. 
Charles D. Baker, Asst. U. S. Atty. 

TOWNSEND, District Judge. There is practîcally no contest hère 
as to the facts or the law, and the appellant's contentions hâve been 
sustained in other cases in the courts and before the Board of Gen- 
eral Appraisers. The merchandise in question is dutiable under Act 
Aug. 27, 1894, c. 349, 28 Stat. 509. It embraces goods of three kinds : 

First. Certain hemstitched lawns, made of cotton, assessed as cotton 
cloth under the so-called "countable clauses" of the tariff. The goods 
hâve been advanced beyond the condition of cotton cloth by manu- 
facture, to wit, by turning over the edges, drawing certain tbreads, 
and other manipulation, but hâve not been appropriated by thèse pro- 
cesses to any particular ultimate use. They are dutiable, as claimed, 
at 35 per cent, ad valorem, under section i, Schedule I, par. 264, 28 
Stat. 529. In re Mills (C. C.) 56 Fed. 820, affirmed in United States 
V. Mills, 13 C. C. A. 692, 14 U. S. App. 711; and unreçorted cases, 
such as Brown & Eadie v. United States (No. 2,531) deci'ded January. 
II, 1900. 

Second. Certain robes or dresses partly made. They are composed 
of cotton or other vegetable fiber, and so far advanced in manufacture 
as to be unavailable for other purposes than completion into light 
dresses or robes; being eut, trimmed, etc., with that sole object in 
view. They are in part embroidered and in part made of lace, and so 
were assessed at 50 per cent, ad valorem, under section i, Schedule J, 
par. 276, 29 Stat. 530. They are dutiable, as claimed, at 40 per cent, 
ad valorem under section i, Schedule I, par. 258, 28 Stat. 529. In re 
Mills, supra; In re Boyd, 5 C. C. A. 223, 55 Fed. 599, 14 U. S. App. 94. 

Third. Certain galloons. They were composed wholly or in chief 
value either of silk, or of cotton or other vegetable fiber, and are 
claimed to be dutiable at 45 per cent, ad valorem, under section i, 
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SchedHiës T, hf pars. 263 or 3oq, 28 S!at. 529, 532. Thèse paragraphs 
âif.fe'withp«t,the qualification, ''hot specially provided f or," thkt appears 
iniSiçction'il", Scnédules J, iCpajrg. 376, 301, 28 Stat. 530, 532, under 
which the goods wère assessed at 50 per cent, ad valorem, and the 
former pafâgraphs are theréforé controlling. Thèse goods, while 
in a bfoàd Sënse trimmings and embroideries and articles made of 
lace, are in à spécifie sensé galloons. They come within the dic- 
tionary définition of that word, and also within the trade use of the 
same. They are dutiable at 45 per cent, ad valorem, as claimed. 
Wottony. United States (C. C.) 84 Fed; 954 ; G. A. 4053. 

The décision of the Board.pf General Appraisérs is reversed as to 
said three kinds of articles which are identified by the évidence. 



AMERMAN et al. v. UNITBD STATES. 
; (Ciyçujt Court, S. p. New York. January 25, 1900.) 

" i.o:i:,., :,,:'■;' , ,:: .No.-2,980.- 

1 C0STOM8 DuTiEs— Classipicatiok — Paintings— Enambled Ewkr and Trav. 
Certain antique mythologieal paintings of great value and Ugh artistio 
character, consisting of a ewer and tray made of copper, and enameled 
by a process not now understood, are ndt covered by the provision in par- 
agraph 159, Schedule 0, § 1, c. 11, Tarife Act July 24, 1897, 30 Stat. 164 
(U. S. Gomp. St. 1901, p. 1W2), for "sheets,; plates, wares, or articles of 
Iron, ,steej, or other métal, enameled or glazed witti vitreous glasses," but 
are dutîabjé upder paragraph 454, Schedule N, § 1, c. 11, of said act, 30 
Stat. ï&i ,{U. S. Comp. St 1901, p. 1678), as "paintings In oil or water 
colors;" ' 

Âppeçal by Amerman & Patterson, importer s, from à décision of 
the Board of General Appraisérs relating to an importation at the port 
of New York, where the assessment of duty by the coUector of cus- 
toms was affirmèd by reason of the failure of tl^e importers to make 
what the board , considered would be the appropriate contention in 
their protést.j. j 

Hatch& Wickes, for importers. 

WHEELERj District Judge. This importation consists of mytho- 
logieal paintings, containingmany faces and figures of great beauty, 
done in very high art by Susanna Court, upon copper, in the form of 
an. ancient lewer'ànd tray,' about 350 years ago, and Valued at about 
$14,000. Thèy were assessed at 60 per cent., as dècorated china, 
under paragraph 95, Schedule B, § i, c. 11, of the act of July 24, 1897, 
30 Stat. I5&(U. S. Comp. St. 1901, p. 1633). The importers protested 
that they should be assesse'd at 20 per cent., under paragraph 454, 
Schedule N>§ i,:c. 11, 30 Stat. 194 (U. S. Comp. St. 1901, p. 1678), 
for "paintingis in oil or water colors, pastels, pen and ink drawings, 
and statuaryytiût. specially provided for." The board held that they 
are speciaïl;^Jprovjded for under paragraph 159, Schedule C, § i, c. 11, 
30: Stat. 1164' (U. S. Comp. St. 1901, p. 1642): "Sheets, plates, wares, 
or articles of irbn, steel or other métal, enameled or glazed with 
vitreous glaSses," , ; 
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The évidence seems to show that, although they were enameled, 
it was done in a manner not now known, and wholly différent from 
that done with the "vitreous glasses" of or near the date of this tariff 
act. So this paragraph does not now seem to take them out of para- 
graph 454 by speciaîly providing for them. A place among thèse 
common wares and utensils could hardly hâve been intended for them. 
They belong more naturally among the subjects of paragraph 454, 
as a similar paragraph was construed in U. S. v. Perry, 146 U. S. 71, 
13 Sup. Ct. 26, 36 L,. Ed. 890. The painting was done in water, ac- 
cording to the testimony of the expert witness on that subject; and 
historically it was done in water or lavender oil. They would fal! 
within "the fine arts, properly so called, intended solely for orna- 
mental purposes, and including paintings in oil and water, upon can- 
vas, plaster, or other material," as the first class of such works of art 
is defined in that case. The painted glass Windows in that case were 
held to be taken out of the gênerai provision for paintings by the 
spécifie provision for painted glass Windows in another place. United 
States V. Richard, 99 Fed. 268, 39 C. C. A. 504, decided January 5, 
1900, in the Circuit Court of Appeals of this circuit, seems to hold 
that the painted and framed tiles in question there came under a 
paragraph relating specifically to ornamented tiles, rather than under 
one relating to paintings in oil or water colors, not otherwise pro- 
vided for. The materials of thèse articles are of insigniiicant value. 
The great value is due to the skill of the artist, as a painter, in the pro- 
duction and grouping of the colors and giving them a luster. They 
seem now, as works of high art, to come within paragraph 454, ac- 
cording to the principles of Arthur v. Jacoby, 103 U. S. 677, 26 L. 
Ed. 454, and U. S. v. Perry, before cited, and without going contrary 
to the principles of any case. 

Décision reversed. 



HELLER & MERZ CO. v. UNITED STATES. 

ROESSLER & HASSLACHER CHEMICAL CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 19, 1900.) 

Nos. 2,633, 2,635. 

I. CnsTOMs DuTiEs— Classification— Acids—Phtalic Anhydride and Tet- 

RACHLORPHTALIC ANHYDRIDE. 

Two coaltar préparations, consisting of phtalic anhj-dride and tet- 
rachlorphtalic anhydride, which, though not acids cliemically, are coni- 
mercially linown as, and perform the functions of, acids, are free of diity 
under paragraph 473, Free List, § 2, c. 1244, Tarife Act Oct. 1, 1890 (26 
Stat. 602), as "acids used for • * * manufacturing purposes," and 
are not dutiable under paragraph 19, Schedule A, § 1, c. 1244, of said 
act (26 Stat. 567), as "coal-tar préparations." 

Appeals by the importers from décisions of the board of gênerai 
appraisers affirming the décisions of the collector of customs with re- 
gard to certain importations made at the port of New York. 

The merchandise covered by thèse appeals was described in the décisions 
of the board as consisting of tetrachlorphtalic anhydride and of an article in- 
voiced as phtalic acid. The former was found to be "a chemical compound, 
a eoal-tar préparation not a color or dye, and not an acid." As to the latter 
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It was obseryed {Q.,.A. 3952): "Th9 so-called 'phtalic acid, dlstilled,' Is In 
ïact iphtallc anhydride, a coal-tar préparation not a color or dye. It is used 
as one of the matérials in the manufacture of certain coàl-tar dyes. It is not 
an acid, but is prodticed from phtalic aôld by distillation. It is known in the 
arts and in trade and commerce by the name of 'phtalic anhydride,' and some- 
times as 'phtalic acid, anhydroug.' It Is not kuowu in trade and commerce 
as an acid, but It is commerciallydistinguished from pbtalic acid, which iâ 
known in trade and commerce as an aCld." 

Albert Comstock, for importers. 
Charles D. Baker, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The merchandise in ques- 
tion is phtalic acid, including a subvariety thereof known as "tetra- 
chlorphtalic acid," which is in fact a substance prepared from coal tar, 
and which was assessed for duty at 20 per cent, ad valorem under para- 
graph 19, Schedule A, §1, c. Ï244, of the act of October i, 1890 (26 
Stat. 567), as a préparation of coal tar not specially provided for, and 
claimed as free under section 2 of said act, par. 473, Free List, § 2, c. 
1244 (26 Stat. 602), as "acids used for * * * manufacturing pur- 
poses, not specially provided for." If the article is both an acid and 
a préparation of coal tar, it is free as an acid. Matheson v. U. S., 18 
C. C. A. 143, 71 Fed. 394, 38 U. S. App. 25. If it is commercially 
and substantially an acid, in that it performs the functions of an acid, 
then it is free as such, even though it be not technically an acid. 
Schoellkopf, Hartford & Maclagan v. U. S. (C. C.) 94 Fed. 640 ; Lutz 
V. Magone, 153 U. S. 105, 14 Sup. Ct. -^jy, 38 L. Éd. 651. The évi- 
dence introduced before the board of appraisers shows that they were 
justifîed in finding that the article was not chemically an acid. The 
évidence as to commercial désignation shows that this article is uni- 
formly and generally known as "phtalic acid." Some of the witnesses 
say that it is known as "phtalic acid, anhydrous." This word "anhyd- 
rous," being merely an adjective désignation, does not prevent the 
substance from cpming within the commercial désignation of an acid. 
The great prépondérance of trustworthy testimony supports the con- 
tention of the importers that it performs the function of, and is com- 
mercially known as, an acid. 

It appears that, although counsel for the importers seasonably en- 
tered his appearance and asked to be advised of ail hearings before the 
board, fîve witnesses wére examined as experts before said board with- 
out notice to said counsel in advance, and without his subséquent 
knowledge at any time prior to the décision by the board. This évi- 
dence is deprived of much of the weight to which it might possibly 
bave been entitled, because the witnesses were not cross-examined, and 
no ppportunity was afforded tp test their competency or the relevancy 
of their testimony. In view ofc the fact that the evi^dence was intro- 
duced upon the question of comrnercial désignation, it was especially 
necessary that the court should be informëd as to the qualifications of 
said witnesses, in order to dçtermirîe the weight to be given to their 
opinions. In the absence df sùch information, it would be unsafe 
to hold that commercial désignation was proved by mère ex parte 
stàtemènts. 

The décision of the board of gênerai appraisers is reversed in both 
cases. 
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E. J. WADDELL & CO. v. TJNITBD STATES. 

(Circuit Court, S. D. New York. February 20, 1900.) 

No. 2,755. 

1. CosTOMs DuTiEs—CLAssiprcATiON— Composition Pumice Stone— Similitudf 
The article known as "composition pumice stone," consistlng of ground 
pnmlce stone mixed with clay. In the form of bricks or cakes, Is not 
dutlable under the provision In paragraph 97, Schedule B, § 1, c. Id. 
Tarife Act July 24, 1897, 80 Stat. 156 (U. S. Comp. St. 1901, p. 1633), 
for "articles or wares composed wlioUy or in cliief value of earthy or 
minerai substances ♦ • * not decorated," but, by virtue of the simili- 
tude clause In section 7 of sald act, 30 Stat. 205 (IT. S. Comp. St. 1901, 
p. 1693), is dutlable under paragraph 92, Schedule B, § 1, c. 11, of «aid 
act, 30 Stat. 156 (U. a Comp. St. 1901, p. 1632), as belng substantlally 
similar in texture, material, and use to the "pumice stone, whoUy or par- 
tially manufactured," thereln enumerated. 

Appeal by R. J. Waddell & Co., importers, from a décision of the 
Board of General Appraisers (G. A. 4145) which affirmed the assess- 
ment of duty by the collector of customs on certain merchandise im- 
ported at the port of New York. 

The merchandise is known as composition pumice stone, and is a manu- 
factured article, complète and ready for use. It consists of ground or pul- 
verized pumice stone and clay mixed and pressed or molded Into bricks or 
cakes of difCerent sizes, shapes, and grades or qualifies of texture or grain, 
depending upon the use for which it is Intended — whether by painters, var- 
uishers, polishers, cablnetmakers, marble wbrkers, and others, in rubbing, 
smoothing or polishlng the surfaces of wood, stone, marble, etc. Duty was 
assessed by the collector under the provision in paragraph 97, Schedule B, 
§ 1. c. 11, Tarife Act ,Tuly 24, 1897, 30 Stat. 156 (U. S. Comp. St. 1901, p. 
1633), for "articles and wares composed wholly or In chief value of earthy 
or minerai substances, * * * not decorated." The contention of the im- 
porters is that the articles are properly dutlable under the provision in para- 
graph 92, Schedule B, § 1, c. 11, of sald act, 30 Stat. 156 (U. S. Comp. St. 
1901, p. 1632), for "pumice stone, wholly or partially manufactured," either 
dlrectly, or as being similar to such pumice stone, withln the meaning of 
section 7 of sald act, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1693), which 
provides that "each and every imported article, not enumerated, * * * 
which is similar, either lu material, quality, texture, or the use to which It 
may be applied to any article enumerated * * * as chargeable with 
duty, shall pay the same rate of duty which is levled on the enumei^ted ar- 
ticle which it most resembles in any of the particulars before mentioned." 

Comstock & Brown, for importers. 
D. F. Lloyd, Asst. U. S. Atty. 

LACOMBE, Circuit Judge (orally). It seems to me that paragraph 
92, Schedule B, § i, c. 11, of the act of July 24, 1897, 30 Stat. 156 [U. 
S. Comp. St. 1901, p. 1632], was not intended to provide for manufac- 
tures of pumice stone combined with anything else. It deals with 
"pumice stone, wholly or partially manufactured," and pumice stone 
"unmanufactured." I do not think this article is properly within the 
terms of that paragraph. 

As to paragraph 97, in view of the décision of the Circuit Court of 
Appeals in Dingelstedt v.XJ. S., 91 Fed. 112, 33 C. C. A. 395, 1 do not 
tliink the article could properly be classified Ihere. But plainly and 
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clearly, under the similitude clause, it should be entitled to be assessed 
at the same duty as that im'posed upon pumiee stone, because in 
texture, in the material of whiçh it is composed, and in its use, it is 
substantially similar to the "pùmice stone, wholly or partially manu- 
factured," of the paragraph in question. 

Thepefore I reverse the décision of the Board of Appraisers, and 
hold that'the article is dutiable by similitude, the same as pumiee stone 
manufactûred. 



SANITA8 NDT FOOD CO., Limited, v. FORCE FOOD GO. et al. SAME v. 
ELLSWORTH. SAMB v. THE H-O CO. et al. 

(Circuit Court, W D. New Yorli, December 13, 1902.) 

Nos. 155, 156, and 157. 

1. Partnbbship Associations— Statutobt Right to Sub in Association 
Namb—Fedëràl Courts. 

A limited partnersliip association organized under the statutes of a 
State, wliicli expressly give it a légal entity, witli the right to sue and 
be sued in its association name, may maintain a suit in sucli name in a 
fédéral court for infringement of a patent, or in any case where jurisdic- 
tion does not dépend on diversity of citizenship. 

In Equity. Suits for infringement of patent. On demurrers to 
bills. 

Orel I/. Hterschiger, for complainant. 

Samuel G. Metcalf and Abel I. Smith, Jr. (Fred' L. Chappell, of 
counsel), for défendants. 

HAZEIyj District Judge. The complainant is a limited partnership 
association organized under and by virtue df the laws of Michigan. 
It brings this bill under that partnership name, avèrring infringement 
of a patent. The Michigan statute in question (section lo, p. 210, 
No. 191, Pub. Acts 1877, and subséquent acts amendatory thereof), 
as construed by the highest courts of that state, 'Cpnfers upon a lim- 
ited partnership the unquestiohed right to sue ahd be sued in its as- 
sociation name, Rouse v. Cycle Co., m Mich. 251, 69 N. W. 511, 
38 L. R. A. 794; Staver & Abbott Mfg. Co. v. Blake, m Mich. 282, 
69 N. W. 508, 38 L. R. A. 798; 15 Ency. of Pleading & Pr. 1114. 
I do not think there is anything uncertain or doubtful in the state- 
ment contained in the bill upon which the jurisdiction of the court 
dépends. The statute in unequivocal terms gives to a limited part- 
nership association a légal entity, and as such it is âuthorized and em- 
powered not only to hold property in its association name, but to sue 
and be sued under that désignation. In short, it is given ail the at- 
tributes of a corporation by the stattite of the state which created it. 
Moreover,:this is not a case where the jurisdiction of the court rests 
upon diversity of citizienship. Such jurisdiction vests in the court by 
reason of the alleged infringement by défendant ©f' complainant's pat- 
ent, and, as the right of complainant to sue in its association name is 
obtained directly from the statute creatirig it, I am of the opinion that 
it has a right to bring suit for infringement of patent in its limited 
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partnership, name. The case of Chapman v. Barney, 129 U. S. 677, 
9 Sup. Ct. 426, 32 L. Ed. 800, and other cases announcing a similar 
rule, do not cover the question hère presented. Irrespective of the 
interprétation which the courts of the state of Michigan place upon 
their limited partnership statute, I incline to the view that where a 
right to sue and be sued by an arbitrary name exists by express statu- 
tory enactment the fédéral courts will take cognizance of the suit, 
where it is clear, as hère, that no diversity of citizenship is required to 
confer jurisdiction. Evidence may be given upon the hearing that 
the patent No. 558,393 was assigned to complainant. The allégation 
that it was. assigned to the Sanitas Nut Food Company, Limited, a 
corporation of the city of Battle Creek, and not to the partnership, 
may be rectified by proper évidence on the hearing. 

The demurrer is overruled, with costs, défendant having leave to 
answer within 30 days. 



UNITED STATES v. LUE YEE. SAME v. LUE GEE. SAME v. 
KEEN SHING. 

(District Court, D. Vermont. August 10, 1903.) 

l Chinesb— Prockbdings fok Déportation. 

The décision of the proper customs or Immigration offlcer adverse te 
the claim of a person of the Chinese race to natlvity in the United States, 
and denying him entry, is conelusive in subséquent proceedings for his 
déportation for betog unlawfully in this country. 

Appeals from Décisions of Commissioner Ordering Déportation of 
Chinese Persons. 

P. F. McManus, for appellants, 
James L. Martin, U. S. Atty, 

WHEELER, District Judge. Thèse appellants applied to the col- 
lecter for admission into the United States as native-^born citizens, 
and they were excluded. Soon after they were taken before a com- 
missioner for being unlawfull)? in this country. The décision of the 
deputy collector in charge was shown, and the commissioner held 
it to be conelusive agaihst their right to remain, and ordered them 
deported. The same décision has been shown hère; but they claim 
it is not conelusive, and ofïer évidence of birth in this country. Thèse 
décisions of customs and immigration officers to whom they hâve been 
by law committed hâve always by the Suprême Court been held con- 
elusive in cases arising while the persons in question were within the 
custody or control of those ofificers, as to nativity, and ail other ques- 
tions involved. Fox Yung Yo v. U. S., 185 U. S. 296, 22 Sup. Ct. 
686, 46 L. Ed. 917; Lee Gon Yung v. U. S., 185 U. S. 306, 22 Sup. 
Ct. 690, 46 L. Ed. 921. Déportation proceedings now appear to be 
held to stand upon the same ground. Chin Bak Kan v. U. S., 186 

T[ 1. Citizenship of Chinese, see notes to Gee Fooli Sing v. United States, 1 
C. C. A. 212; Lee Sing Far y. United States, 35 C. G. A. 332. 
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U. S. 193, 22 Sup. Ct. 891, 146 L. Ed. ii2t. Accordingly this décision 
of the deputy collector most be held conclusive. 
Orders of déportation affirmed. 



UNITEÏDi STATES V. BORGFELDT. 

(Circuit Golirt, S: D. New York. January 22, 1900.) 

No. 2,898, 

1. CdstombDutibs— Classification— L'MBRBLii A Sticks— Pyroxylin. 

Umbrella sticks of wood, having celluldl* liandles, that constitute tlie- 
chief élément of value in tlie articles, are more specifically provided for 
as "sticks for umbrellas," 'îii paragraph 462, Schedule N, § 1, c. 11, Tarife 
Act Jjily 24; 1897, 30 Stat. 194 (D. S. Comp. St. 1901, p. 1679), than as 
"articles of whlch • ♦ » any compound of pyroxylin is the component 
material of cMef value," in:.paragrapli 17, Schedule A, § 1, c. 11, of sald 
act, 30 Stat. 152 (U. S. Comp. St. 1901, p. 1628). 

Appéal by the United States from a Décision of the Board of Gen- 
eral Appraisers. Affirmed on appeal, 105 Fed. 1005, 44 C. C. A. 686. 
Note in Re Switzer, G. A. 5983. 

The merchandlse eonsists of umbrella sticks of wood, with celluloïd handles,. 
the celluloïd being the component material of chief value, and was classifled 
by the collector of customs £^t thç port of New York as "articles of whicli 
* • • any compound of pyroxylin is the component material of chief 
value." The board reversed the décision of the collector, and held that the 
merchandlse should bave been classifled as "sticks for umbrellas." 

Charles D. Baker, Asst. U. S. Atty. 
Everit Brown, for the importera. 

WHEELER, District Jiidge. Paragraph 462, Schedule N, § i, 
c. II, of the act of July 24, 1897, 30 Stat. 194 (U. S. Comp. St. 1901, 
p. 1679), provides for a duty of 40 per cent, ad valorem on "sticks for 
umbrellas, pal"asols, or sun shades, and vvalking canes, fînislied or un- 
lînished," and paragraph 17, Schedule A, § i, c. 11, Act July 24, 1897,. 
30 Stat. 152 (U. S. Comp. St. I90i,-p. 1628), one of 65 cents per 
pound and 25 per cent, ad valorem on "articles of which collodion or 
any compound of pyroxylin is the component material of chief value." 
Thèse are sticks for umbrellas, with handles of collodion constituting 
the chief value. Sticks for umbrellas are spécifie articles, and by that 
name seem to be taken, by 462, out of the gênerai description of ail 
articles of that composition in 17. 

Décision affirmed. 
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OARROLL et al. v. CHESAPEAKB & O. COAL AGENOT CO. 

t 

(arcuit Court of Appeals, Fourth Circuit July 17, 1903.) 
No. 486, 

L JDHISDIOTION of FbOERAIi CotIKTS — DiVBRSITT OB' CiTIZENSHIP — AURANGB- 

MENT OP Parties. 

The bill of plaintifE corporation alleged that It was engaged in tlie 
business of selling coal and coke; that it had contracts with défendant 
coal companies by which it was to talie and pay for ail their product at 
the mines, to furnish transportation, and to sell the same at priées iixed 
by the companies, receiving a stipulated sum per ton for its services; 
that by the terms of such contracts défendant companies were not llable 
for damages for faillng to furnish coal or coke to plaintiffl where such 
failure was caused by strikes; that in reliance on such contracts plain- 
tiff had made contracts for the sale of large quantifies of coal and coke, 
which could only be supplied from the mines of défendant companies; 
that the latter were prevented from furnishing the same by the wrongful 
and illégal, aets of indlvidual défendants, who were conductlng a strike 
among the mlnerg, and who, by intimidation and threats, prevented others 
from working in the mines. Héld^ that the bill showed such an interest 
in plaintiff as entitled it to maintaln the suit In its own right for Its pro- 
tection independently of the coal companies, which, while properly made 
défendants, could not be aligned wlth plaintiff to defeat the jurisdiction 
of a fédéral court, their Interests, while perhaps not adverse, being based 
on différent rights. 
2. Injunction— Right to Relief — Parties. 

In such suit, to enjoin the alleged Illégal acts of the Indlvidual de- 
fendants, the plaintiff is the real party in Interest, and not the défendant 
companies, who hâve no interest in plalntiff's contract rights which it 
seeks to protect 
8. Same— SuppiciBNCT op Bill. 

While the allégations of such bill do not show that plalntlfE has any 
interest in the coal or coke produced by the défendant companies until 
the same Is delivered, they show rights in plaintiff, arislng out of Its con- 
tracts with such companies. Interférence wlth which by the indlvidual 
défendants will resuit in irréparable Injury to plaintiff, and which en- 
title it to équitable relief; It being further shown that such défendants are 
not flnancially responsible. 
4. Same— MisJoiNDER dp Dépendants. 

Such bill Is not demurrable for misjoinder of parties défendant, plain- 
tiff having the right to requlre the défendant companies to do ail in their 
power to perform the duty imposed by their contracts to operate their 
mines, and to prevent interférence with such opération by their co- 
defendants, as well as to ask the aid of the court to restrain such uu- 
lawful Interférence. 

Appeal from the Circuit Court of the United States for the South- 
ern District of West Virginia, at Charleston. 
See 119 Fed. 942. 

This case cornes up on appeal from the Circuit Court of the United States 
for the Southern District of West Virginia. The appeal is from a motion re- 
fusing to dissolve an injunction. The bill was filed by the Chesapeake & 
Ohio Coal Agency Company, a corporation of the state of New Jersey, against 
a number of corporations of the state of West Virginia, hereinafter spokeu 
of as the "coal companies," and the Chesapeake & Ohio Railroad Company, 
a corporation both of Virginia and West Virginia, and also against a large 

1 1. Diverse citizenship as ground of fédéral Jurisdiction, see note to Shipp 
T. Williams, 10 0. C. A. 249; Mason v. Dullagham, 27 G. C. A. 298. 
124 F.— 20 
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number of persons, citizens and résidents of the State of West Virginia, 
liereinafter SRoiien of ,as, tlie, "individual défendants." AlsO; against W. P. 
Eend, a citizen of IHinoîs; against aïl the copartners in' ttie BÏume Co'al Com- 
pany, citizens and résident?, of West Virginia; G. W, I^urcell and W. B. Wil- 
son, citizens and resideiits ojf the state of Indiana; and John ïtlitchell, a citi- 
zen and résident of the state of Pennsylvania. The défendant Bend and the 
copartners in the Blume Coal Company are included in the term "coal com- 
panles," 'défendants. ïo'thls bill the individUal défendants interposed de- 
murrers; Purcell, Wilson, and John Mitchell claiming their privilège of suit 
in the dîStrittis of their reSidenee; Their clalm was allowed, the demurrer 
■w-as sitstainèd on this groUnd, and théy were dismissed from the Suit. Ali 
the other indivîdual défendants flled a Joint demurrer to the bill, The grounds 
of demurfer will be stated hereàfter; i : 

In brder- to understand the grounds of the: demurrer, an inspection and 
statebént «if the allégations of the bill, or at least an abstràctof the alléga- 
tions, is héceësary. The» bill proceeds at gi:eat length: The complainant is 
now, aiid fôtmany years last past has been, engaged in the business of selling 
coal and^^oke. A business startlng frona small beginning, but which now has 
assumed 'ënormous proportion, amounting in the last coal yeàr to 3,000,000 
tons of coal and many hundreds of thousands of coké'per annutn.! Its business 
la selling coal and coke mlned and manufactured by the coal. oompanies de- 
fendant. It has been so engaged from the development.of thèse mines in ail 
forelgn àtld American business ôUtslde of the capes, and it is almOst the ex- 
clusive agent m the sale of ail coal sold Insidô the iiapes east of the mines. 
It confines Its business to the selling of coal and coke mined and manu- 
factured by the défendant fcômpanies. At great expense it bas bullt up the 
business, and sells to consumers ail over the vt^orld; its business being worth 
to-day not less than $50,000 per annum. That the Chesàpeakè & Ohio Rail- 
road Company ovyns the only means of oommunicating with the mines of the 
said companies, and is the only mode by vcMch their products can be carried 
to marlcet. That their mines are situa ted in what is known as the "New 
River Coal Field," located In the New River gorge or caflon, known as the 
"New River Coal Measures," the coal from which produces a veDy vaiuable 
and high grade of coke, and the coal from said mines is of the highest class 
steam coal known in. the world, and so commands a market in not: only this 
country, but la many European and South American countries. That it has 
contraets with ail of the said «oal companies, whereby it sells ail the products 
of their mines and ovens at a price named by the owners of the mines, and 
becomes responsible to each of them for ail deliveries made by each of them, 
respectively, on board the rail way cars at the mines; paying;for said coal 
and coke when so loaded upon the cars, whether sold or not, for a commission 
of 10 cents per ton. That the said coal companies are not required to deliver 
to It coal afld coke when the, ei^aployés in their mines are on a strike, or re- 
fuse to -^prk, That, in order to pell coal and coke, in large quantities, it is 
necessary-tomake; contraets foi} deliveries reaclping pver the whole coal year, 
which in tfae eastem market b^ins on the Ist of Àpril, and in the western 
market beglns on, the is,t of May. Tihat it has , aiready, sold more than 
2,000,000 tons of coal and several hundred thousand tons of coke, to be de- 
livered during the présent coal year; a part of this to the government of the 
United States for the navy, and a large quantity to foreign steamships, and 
railways and' industrial institutions. .To, fllltliese contraets it must provide 
for the transportation of the Coal àiid èôke contracted fpr.^ For falling td 
fulfiU contraets, for causes hereafter stated, it has aiready 'Sustained a loss of 
at least $50,000,; a'iid is threatened with gréa ter losses. ; ;That, owing to the 
superior quality flf the New River coal, it cannot substitute other coal In its 
place, exceptât: ënormous cost. That, lu addition to its ^présent and future 
losses upon. itB contraets, it is threatened with the entire loss of its business, 
which will bebopelesslydestrpyed, and in this way it would incur irréparable 
damage. That since 7th of J.une,il902, it has been unable to procure but a 
small amount of,çpal and coke, bpcause very many, if not; ail, the employés 
of the coal companies hâve quit work, and ail thèse mines, except one, hâve 
been idle since that itime. The excepted mine has had' its tonnage greatly 
reduced. 1( thèse Cçàl companieS had not been thus interrupjted, their whole 
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products comlng to complainant would hâve secured It In the f ulfillmect of ail 
of its contracts. 

The blll then at great length and in détail charges: That thia cessation of 
work is due to a secret unincorporated association known as the "United Mine 
Workers of America." That the purpose of this association is the combina- 
tion of ail the mine workers In America, with a view of controlling the labor 
in the mines. That to this end the country is divided into districts, the ter- 
ritory covering the states of Virginia and West Virginia being known as 
"District No. 17." That this district is divided into subdistricts, or locals, 
which hâve been organized at the mines of every one of the défendant coal 
companies. That under the orders of the central organization, communicated 
to ail their subdistricts or locals, the mlners engaged in the mines of ail the 
défendant coal companies went on a strike and quit work. Up to that time 
the miners and mine laborers in the services of thèse coal companies had 
been In the enjoyment of wages equal to or greater than that paid in any 
other coal fields in the United States, the same having been advanced from 
time to time as the market justified. They were getting good work, making 
good wages, and were happy and prospérons, and neither of them, indi- 
vidually or with any number of their fellows, complained to their employers 
on account of their compensation or the conditions and environments sur- 
rounding their employment. Not content with this, and as a part of the 
scheme and method of the organization, the subordinate offlcers, acting in 
collusion with the national officers of the organization, besides ordering the 
strike, they and the miners and mine laborers, members of the subordinate 
locals, used every effort by persuasion, force, and in many instances by in- 
timidation and threats, to induce others to join with them in the strike. 
That thèse miners and mine laborers who hâve refused to work are now en- 
gaged in preventing others from working, and are materially supported and 
encouraged by their leaders. The complaint then goes on as follows: 

"Eighteen. Complainant avers that there are a large number of persons 
who are willing to work for sald défendant coal companies, and who quit 
work through f ear, if they could do so, and be safe and secure against molesta- 
tion and Personal Injury from said individual défendants and their con- 
federates, members of said United Mine Workers of America, and that said 
défendant coal companies can employ and bring from other sections of the 
country an adéquate number of persons to mine and ship their coal and man- 
ufacture and ship their coke, if they were assured that they would not be 
molested or personally injured by the said défendants and their said con- 
federates, members of said organization; but the said individual défendants, 
members of said organization, and their confederates, also members of said 
organization, residing in the said New River coal fields, hâve combined and 
confederated together for the purpose of preventing ail such persons from 
working in the said mines by the performance of such aets as will operate 
to aceomplish this purpose, even to the extent of doing Personal violence, and 
that the said individual défendants, together with their confederates afore- 
said, hâve Inaugurated and been carrying on a System of marching from one 
colliery to another of the said défendant companies in large bodies, making 
threatening speeches, and carrying on that sort of tumultuous gatherings and 
acting In such a menacing manner that they bave terrorlzed and intimidated 
ail persons living in said New River coal field, and who want to work, and 
ail such persons as hâve been brought into said field by said défendant coal 
companies from other sections of the country hâve been scared and put in 
fear by reason of such conduct, and thereby prevented from working for said 
coal companies défendant. That they are moving about over said field in 
the nighttime and daytime in bodies from 200 to 500, gathering together at 
some places as many as 1,500 persons, using that sort of language, making 
that sort of démonstrations, and using language so violent that they hâve 
placed the whole country in terror, and that there is now throughout that 
coal field, particularly in the sections around the mines where there is being 
an effort of work, a reign of absolute terror among the people. 

"It is openly charged by said individual défendants in their public speeches 
made in thèse large gatherings, in the hearing of persons who are willing 
to work, and among the people who may réside In the locality where such 
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meetings are held, that "wheii the strlke is over every man who refuses 
(luring sald strlke to join the sald organizatlon will be blacklisted, and unable 
to get work at any ti-ade or occupation flnywhere in the United States; and 
in inany cases where persons are deslring to work, and are actually at work, 
the sald indlvldual défendants and their said confederates threaten, in case 
f?ach persons go to work, or those who are at work do not cease worklng, 
that they wlU do Personal violence to them. That on several occasions some 
of the efliployës of sald défendant coal companies hâve been shot at from 
ambush, and driven from their work by reason thereof . That thé résidence 
of a justice of the peace living in said New Klver district, before whom cer- 
tain cases of unlawful entry and detainer were tried, wherein certain of said 
coal companies were plalntiffs and members of said order of United Mine 
Workers were défendants, was recently bumed, was set on flre at night and 
wholly destroyed, beeause he had decided the sald cases in favor of the sald 
plalntiffs." 

This eonduet upon the part of thèse individual défendants hae interrupted 
and totally ceased the product of the mines, and, unless the court will Inter- 
fère, the complainant will be destroyed in Its business, will be eompelled to 
lose many thousands of dollars, beeause of the Inability of the coar companies 
to operate their property and deliver to the complainant the coal and coke 
called for by its contracté with them respectlvely, leavlng the complainant 
wlthout redress, beeause the coal companies are protected by the strlke 
clause in their said eontracts, and beeause each of the Individual défendants 
ts wholly insolvent. 

The prayer of the bill is as foUows: "Individual défendants above named 
and ail other parties be enjoined, restrained, and inhlbited from ail acts of 
violence towards men laborlug or deslring to labor in the said mines and 
upon the varions plants of said défendant coal companies; and that said Indi- 
vidual défendants and ail others be inhlbited, restrained, and enjoined from 
marching and parading across the properties of the said coal companies de- 
fendants, or either of them, or their assembling lu large numbers near, about, 
or by the property of said coal companies défendants in such manner as to 
intlmidate any person or persons at work or deslring to wo^k for either of 
said coal eompany défendants, and that each and every oné of said individual 
défendants and ail other persons be enjoined, restrained, and inhlbited from 
interfering wlth, molesting, or threatenlng the men In the employ of sald 
défendant coal companies, or persuading them to qult their said employment, 
or in any way interfering with or disturb the sald défendant coal companies 
In carrying on their business of inining coal, manufacturing coke, and dellv- 
ering the same on rallway cars for shipmént to this complainant, by threats, 
menaces, intimidation, or in any other manner whatsoever. ïour complain- 
ant further prays that the gàid défendant the Chesapeake & Ohlo Rallway 
Company be restrained from allowlng the sâid individual deîehdants, or any 
other persons, from marChinë' on or over its said right of way through oi" 
near by the premises and prtfpèrty of the said défendant coal companies in 
such numbers or In such manner as would tend in any way to intlmidate 
or interfère with the employés of the said défendant coal companies, and 
from holding meetings on said rights of way wherè the same passes through 
the said défendant coal cOtnpanié^' properties; and also from allowlng the 
said Individual défendants, or any of their confederates, as set out in this bill, 
from riding their freight trains from coUiery to coUiery or point to point 
within said New Klver coal fleld: to facilita te their unlawful assemblage in 
this bill complained of, and Ï6' the end that they may be accelerated in their 
purpose to prevent the said dfefendant coal companies from resuming work 
and opéra ting their said mines. ïour complainant further prays that each of 
the sald défendant coal conipaniés above named be enjoined, restrained, and 
Inhibited from allowing the Said individual défendants, or any other person 
or persons, from marching; assembling, or dblng any .act whatsoever on the 
lands owned or controlled'by them that would tend' to interfère with the 
worklng of themèn nôW èttaployéd in the mines bf thé said défendant coal 
conipaniés, or from interfering with such persons as may be upon their prem- 
ises and express a willingness and désire to work for thein In their said 
mines." ■ "' 
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To thîs blll the individual défendants, as we hâve said, flled their Joint 
and several demurrer. There are stated eight grounds of demurrer. They 
are: First. To the jurisdiction of the court below as a court of the United 
States. Second. To the jurisdiction of the court below as a court of equity. 
(a) Upon its face the allégations of the bill show a want of equity. (b) The 
complainant is not the real party in interest, but that the coal companiea 
défendants are the real parties in interest. (c) That there is a misjoinder 
of parties défendants. 

Before GOFF and SIMONTON, Circuit Judges, and MORRIS, 
District Judge. 

Charles E. Hogg (S. C. Burdette, on the brief), for appellants. 
J. W. St. Clair and W. E. Chilton, for appellee. 

SIMONTON, Circuit Judge (after stating the facts as above). The 
ground of objection to the jurisdiction of the court below as a court of 
the United States is that the coal companies défendants hâve interest 
in the subject-matter of the bill, which will properly align them with 
the complainant, and that, so aligning them, the said coal companies 
ail being citizens of the state of West Virginia, there will appear a 
controversy on each side of which are citizens of the state of West 
Virginia. And for this thèse défendants rely upon Blacklock v. 
Small, 127 U. S. 96, 8 Sup. Ct. 1096, 32 L. Ed. 70, and cases there 
quoted. The principle of thèse cases is that, where there is a cause 
of action in a case, and in that cause of action one of the défendants 
has precisely the same character of interest as complainant, the case 
cannot proceed in a Circuit Court of the United States if such de- 
fendant is a citizen of the same state as any of the codefendants. 
Thèse cases do not apply hère. The cause of action which complain- 
ant has against the individual défendants is very différent from that 
which the coal companies may hâve against them. The prayer for 
injunction is based upon the allégations in the bill that the com- 
plainant is exposed to irréparable injury. The facts to sustain thèse 
allégations are that, having contracted to sell ail the product of the 
coal companies défendants, and to guaranty such sales, the complain- 
ant, relying upon thèse contracts, had entered into other contracts 
for the delivery of coal and coke, amounting to more than 2,000,000 
tons of coal and many hundred thousand tons of coke, deliverable in 
the coal year, to very many parties controlling large interests; that, 
owing to the actions of the individual défendants, this coal and coke 
cannot be mined and delivered. Consequently complainant would 
be compelled to break ail of its contracts, especially as it could no- 
where else obtain coal of the character it had contracted to deliver. 
Thus not only would it incur heavy pecuniary loss immediately, but 
its business would be utterly destroyed in the future. That is the 
gravamen of the bill, and upon this must stand the prayer for in- 
junction and relief. Now, with the contracts made by complainant 
with the consumers, the coal companies défendants hâve no concern 
whatever. Nor hâve they any concern with the pecuniary losses met 
by complainant on thèse contracts, nor with the time or mode of 
their fulfillment. When they deliver coal and coke to the com- 
plainant, the price is lîxed, and its payment is secured at ail events, 
It is true that, if the coal companies do not deliver coal, or are pre^ 
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vented from delivering coal, they suflfer injury as well as the com- 
plainant. But it is an injury very différent from that suffered by the 
complainant. The côraplainant suffers at once an irréparable great 
pecuniary loss by reason of the nonfulfillment of its contracts with 
the consumers. The coal companies suffer an interruption in their 
profits,' a cessation of sales; but they hâve on hand their mines, 
from which coal has not been taken, and on the resumption of work 
they can recoup. It is only a postponement of sales ànd of profit 
and income, not an absolute loss. And in this respect there is no 
community of interest bçtween compkinant and the défendant coal 
companies. If, therefore, the bill had been so framed as to embrace 
the complainant and the coal companies as co-complainants, the Coal 
Agency Company seeking its relief because of its loss on its con- 
tracts, and the coal companies because they were deprived tempor- 
arily from income, the bill could be well objected to as multifarious. 
Besides this, the cause; of action of the coal companies against thèse 
individual défendants would be for an invasion of, and highhanded 
trespass on, their property, interférence with their laborers, and in- 
ducing them to quit work ; the cause of action being the direct re- 
suit of the conduct of thé individual défendants. The cause of action 
of the complainant would be because of the indirect resuit of the 
action of the individual défendants — a case coming within that class 
of cases such as the case of Scott v. Shepherd, 2 W. Blackstone, 
891, also reported in Smith's Leading Cases, vol. i, p. 737, and the 
other cases quoted and disçussed by the judge below in his clear and 
learned opinion, a part of this record. The principle of thèse cases 
is that, if one dôes an unlawful act directed against another, and the 
immédiate conséquence of the unlawful act does injury to a third 
person, he is responsible to the third person, although he never had 
in contemplation any injury to him. Wherever a man does an un- 
lawful act, he is responsible for ail the conséquences. See Griggs 
V. Fleckenstein, 14 Minn. 81 (Gil. 62), 100 Am. Dec. 199 ; Tarlton 
V. McGawley, Peake's Nisi Prius Report, p. 270, quoted in the opin- 
ion below. 

It is true that in one respect the complainant and the coal com- 
panies have a common interest, and that is in the uninterrupted opér- 
ation of the mines; but, as we have seen, for whoUy différent rea- 
sons. The complainant has no share with them in the profits of their 
respective mines, nor have the coal companies any interest in the 
losses on the contracts of the complainant. The case may be illus- 
trated by a proceeding on the part of a mortgagee to foreclose his 
mortgage on land subject to the lien of another mortgage. To such 
a bill, if the senior mortgagor seeks to foreclose the prior mortgage, 
ail the lienholders subséquent to him must be made parties (Bâtes on 
Fédéral Procédure, § 359), and they can be made parties défendant. 
The interest of the two mortgagees in one respect are the same — 
both warit their money bv foreclosure and sale. Yet such a bill 
filed in this court has been and can be sustained, even if the subsé- 
quent lienholders and the mortgagor, défendants to the bill, are citi- 
zens of the same state. See, also, Hôtel Co. v. Wade, 97 U. S. 20, 
24 L. Ed. 917. 
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Besides this, the complainant is entitled to sell ail the coal mined 
and coke made by thèse coâl companies, and is interested in securing 
the largest quantity possible. It has a right to ask that the coal 
companies exhaust ail means of securing a supoly of coal. To this 
end it prays that the coal companies be restrained from permitting 
the individual défendants and any other persons from assembling, 
marching, or doing any act on their own lands which will interrupt 
the production of coal. The prévention of thèse unlawful acts is not 
within the power of the complainant, and .cannot be successfully 
effected without the co-operation of the coal companies, and such 
co-operafion will be more readily and successfully exercised if it 
meet with the sanction and be given under the mandate of this court. 
Even were it the case that no relief was sought against the coal 
companies, and that they hâve an interest in the résuit, still, if the 
complainant has grounds for relief against the individual défend- 
ants — a ground peculiar to itself, a cause of action that it can sus- 
tain— then thèse coal companies are not necessary parties to the bill, 
and it may be dismissed as against them, the action in the meantime 
proceeding against the individual défendants. Wormley v. Worm- 
ley, 8 Wheat. p. 450, 5 L. Ed. 651 ; Removal Cases, 100 U. S., p. 
469, 25 L. Ed. 593. 

The other grounds of demurrer go to the jurisdiction of the 
court as a court of equity: (a) Upon its face the allégations of the 
bill show its want of èquity. (b) The complainant is not the real 
party in interest ; the coal companies are the real parties in interest. 
(c) Misjoinder of défendants. 

We will not take thèse up in their order, tjut will first inquire, is 
the complainant the real party in interest? As we hâve seen, the 
gravamen of the complaint of the bill is that the complainant, upon 
the faith of the contracts with the coal companies, had, upon its own 
responsibility, and at its ovifu risk, entered into contracts' with very 
many consumers of coal and coke for delivery during the coal year ; 
that by reason of the action of the individual défendants the supply 
of coal was eut off or destroyed, and in conséquence thereof great 
loss, présent and future, has corne upon the complainant. It com- 
plains of its loss, and seeks relief from it. It is true that in a sensé 
che complainant is agent for the Coâl companies, and in a sensé, as 
their agent, disposes of the coal ; that by the terms of its contract 
with the coal companies, immediately upon the delivery of the coke 
and coal on the cars the complainant becomes liable for its price 
.0 the coal companies, and pays this price at ail events. With the 
disposition of the coal, the parties to whom it is to be delivered, their 
solvency or insolvency, the time of delivery, and the' conséquences 
of nondelivery, the coal companies hâve no concern whatever. They 
do not contract with the consumers ; they do not know the consum- 
ers ; they are not informed of the names of the consumers ; they 
authorized no contract with them. Ail thèse are the acts and con- 
cern of the complainant, made and assumed by it as its own contracts, 
for the nonperformance of whicli it is alone responsible. If, there- 
fore, the complainant has any cause of action at ail because of the 
loss tbus occasioned to it, it has such right of action itself against 
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the indivîdual défendants, and could nqt seek its remedy in the name 
of or through the coal companies, if for no other reason, because 
the loss for which they seek relief was no concern of the coal cpm- 
panies. 

Is there equity in the bill? It is contended that the bill does net 
disclose any interest of the cpmplainant iij the mines or products of the 
indiyidual défendants ; that the complainant has no interest in the 
coal and coke until it is delivered on the railroad, when, and when 
only, its property interest in the coal and coke arises; and that the 
bill dpes not show ariy contract between the complainant and the 
coal companies to deliver coal, either as to time or quantity, only to 
sell such coal as it is delivered. It is impossible to read this bill of 
complaint without seeing that it is based on the fact that the com- 
plainant has a contract with each of the coal companies for the de- 
livery to it of ail the coal such company can mine. It must be re- 
membered that the case of the, complainant against the individual 
défendants is not on the contracts, nor for a breach of the contracts. 
It arises because of thèse contracts. So that the terms of the con- 
tracts and their conditions need pot be set forth. It is enough if it 
appear that such contracts exist. , The bill allèges that complain- 
ant has been engaged for years in selling coal and coke. That this 
business has been confined to selling the coal and coke produced 
by the coal companies défendants ; that it is the only person who sells 
the coal and coke produced by thèm. The complainant has contracts 
with ail of the coal companies défendants, and that under and by 
virtue of said contracts it has in this one year contracted to deliver 
to consumers in this country and elsewhere 2,000,000 tons of coal 
and several liundred thousandtons of coke. The bill and its prayer 
show that thèse coal companies were being operated, and that ail 
their opérations were suspepded by the action of the individual de- 
fendants, and that the loss thereby occasioned to complainant is ir- 
réparable, because "the said défendant coal companies are not re- 
quired to deliver to your complainant coal and coke when their em- 
ployés in their mines are on a strike or refuse to work." Is not the 
inference fronj thèse statements irrésistible that ail the coal com- 
panies défendants were engaged in mining and manufacturing coal 
and coke : that they were bound to deliver to the complainant ail the 
results of their opérations ; that, in considération of and in reliance 
upon this, complainant had engaged in large contracts for delivery, 
and had assumed vast responsibility and is so exposed to great loss ? 
Is it not also clear that the; complainant has direct and immédiate 
interest in the working of the mines and in the use of the ovens in 
the delivery crf the coal and coke, even if it has no property in the 
coal and coke until it is actually delivered? 

As to the misjoinder of parties défendants. As has been seen, 
the complaint of the bill is great loss to it by reason of the inability 
to receive coal frpm the mines of the coal companies. This inability 
arises from the fact that the mines are not worked. It is the duty of 
the coal companies to hâve the mines worked. That of the indi- 
vidual défendants not to obstruct this opération. Discharging their 
duty, the coal companies should exhaust effort in obtaining workers 
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for their mines, and in restraining and preventing the obstruction of 
the work. Non constat that the action of the individual défendants 
mav not hâve been taken because of some acts of omission or com- 
mission on the part of the coal companies. At least complainant has 
the right to know about this, and the coal companies hâve the right 
to disavow and disprove it. Until this is done, the fault may He with 
the coal companies and the individual défendants, with either or both. 
Besides this, as the case of the complainant is because of thèse con- 
tracts with the coal companies, it would appear that thèse companies 
are proper if not necessary parties. 

The individual défendants hâve concluded at this stage of the case 
to rest their défense on the demurrer. They admit for this purpose 
the truth of the facts stated in the bill. Assuming, therefore, that 
thèse facts are true, that the individual défendants hâve either com- 
mitted or sanctioned or encouraged the acts of gross violence and 
lawlessness contained in the bill, the court below had no alternative 
but to issue its injunction. 

The decree of the court below is affirmed. 



BBRWIND-WHITE COAL MIN. CO. v. MARTIN. 

(Circuit Court of Appeals, Third Circuit. July 20, 1903.) 

No. 6. 

1. Trial bt Court— Gênerai. Findings— Review of Evidence. 

Where a case is tried by the court witliout a jury, and the court, not- 
withstanding defendant's application for spécial findings of fact, found 
generally that the plaintifC was entitled to recover, the facts cannot be 
reviewed on appeal. 

2. Mines and Mining— Coal Leasb— Royalties— Damages. 

Where défendant executed a coal lease by which it covenanted to pay 
a royalty of 10 cents a ton on ail coal mined and shipped, and, except 
under certain conditions, to mine after the first year not less tlian 75,000 
tons per annum, and as much more as practicable, paying royalties on 
the quantity named, whether mined or not, the royalty paiA on coal not 
mlned in any year to be credited on the excess, if any, above the mini- 
mum mined subsequently, and after the first year défendant abandoned 
the mine, plaintiff, on the expiration of the time covered by the lease, 
was entitled to recover for the whole period the minimum royalty speci- 
fied and interest. 

Acheson, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 114 Fed. 553. 

Frank P. Prichard, for plaintiff in error. 

Austin O. Furst and Rudolph M. Shick, for défendant in error. 

Before ACHESON and DAELAS, Circuit Judges, and ARCH- 
BALD, District Judge. 

ARCHBALD, District Judge. This case was tried by the court 
withoùt the intervention of a jury. Rev. St. U. S. §§ 649, 700 [U. S. 
Comp. St. pp. 525, 570]. The défendant presented a number of re- 
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quests for spécial findings gf fact and conclusions of law, but the court, 
without passing upon tliem, found generally tliat the plaintiflf was 
entitled to recover. Tbere can be no question as to the entire pro- 
priety of this course. The statute expressly provides that the find- 
ing of the court on the facCs may be gênerai or spécial, and you can 
no more compel the làtljer than you can require a spécial verdict from 
a jury. It is true that in Norrisi v. Jackson, 9 Wall. 125, 19 L,. Ed. 
608, it is said that, "if the parties désire a review of the lavv: involved 
in the case, they must * * * get- the court to find a spécial ver- 
dict which raises the légal questions" ; but it is not to be understood 
from this that it can be exâcted, ail that is meant being that the court 
should be persuaded to do èo. Neither is the alternative, which is 
there suggested, of presenting propositions of law, and réquiring the 
court to ruie upon them, of âny gréater obligation. The right to this 
has been asserted without succéssin a number of cases, and the prac- 
tice must now be considered as settled to the eontrary. Insurance 
Company v. Folsom, 18 Wall. 237, 21 L. Ed. 827; Cooper v. Omo- 
hundro, 19 Wall. 65, 22 L; Ed. 47 ; St. Louis v. Western Union Tele- 
graph Company, 166 U. S. 388, 17 Sup. Ct. 608, 41 h. Ed. 1044; City 
of Key West v. Baer, 66 Fed. 440, 13 C. C. A. 572 ; ConsoHdated Coal 
Company v. Ice Company, 106 Fed. 798, 45 C. C. A. 638. The facts 
of the case arie not, thérefbre, before us, and the only question open 
on the record is the one of damages. 

According to the déclaration, the plaintifï sues for certain unpaid 
coal royalties claimed to be due on an agreement of mine lease entered 
into with the défendant in January, 1891. A copy of the lease is at- 
tached, and shows that it was for the term of 10 years, with the option 
of renewing for a like terni^ ;and gave the défendant company the 
right to mine and dispose of ail the coal in a certain vein underlying 
a tract of land in Cambria county, Pa., the défendant covenanting on 
its part to pay a royalty of 10 cents a ton on ail coal mined and 
shipped, and, except under certain conditions, to mine after the fîrst 
year not le'ss than 75,000 tons per annum, and as much more as prac- 
ticable, payimg royalty on the quantity named, whether mined or not ; 
the royalty paid on coal not mined in any year to be credited on the 
excess, if any, above the rnininium mined subsequently. It was fur- 
ther averred that the deferidâiht took possession under the lease, 
opened a mine in the vein, and began the mining and shipping of coal 
therefrom during the first year; but that during the next and subsé- 
quent years it neither mined nor paid for the minimum, nor any part 
of it. The plaintifï thereupon claimed the yearly royalty of $7,500 
for nine years covéring the period from January, 1892, to January, 
1901, inclusive, amounting to $67,500, a crédit of $100 a year for seven 
years being allowed as the rent of a house and stable érected on the 
ïand. The trial judge sustàinèd this claim in full, including interest, 
and gave judgment for the plaintifï for $86,586.34. It is contended 
by the défendant that this was not warranted; that the action being 
for the breach of an executory contract, and the plaintifï having his 
coal still in place untouched, is not entitled to the royalty upon it as 
though it had been mined, but that a déduction must be made on ac- 
count of it, and interest simply allowed on the annual installments 
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which he would hâve received if mining had been carried on, amounting 
to some $17,000. The action is assumpsit, which, according to the state 
practice, covers also debt and covenant. It was treated by the court 
below as in the nature of the latter, and the stipulated annual install- 
ments of royalty as Hquidated damages. It might equally stand as an 
action of debt, the obligation to pay being absolute, and the term 
ended; but, vvhichever way it be taken, the resuit is the same, the 
défendant being bound to pay in accordance with the agreement. 

The absolute character of the obligation in such cases is well shown 
by the authorities. In Bamford v. Lehigh Zinc Company (C. C.) 33 
F'ed. 677, afïirmed in 150 U. S. 665, 14 Sup. Ct. 219, 37 L. Ed. 1215, 
the défendant took a lease for 10 years of an abandoned zinc mine and 
concentration works on a specified royalty per ton, agreeing to pay 
in any event an annual minimum of $1,000. On taking possession 
and pumping out the water, it was found that the mine was practically 
destitute of ore, and payment was refused in conséquence. On suit 
being brought for three years' rent, the défendant set up a failure of 
considération, but judgment was given against it. "The motive for the 
contract," says Shipraan, J., "was the hope of benefit which might arise 
to the défendant from the venture. The considération for the under- 
taking to pay at least the sum of one thousand dollars annually was 
the use of a mine property and works of large cost and of doubtful 
value, but which might become of profit, and it received what it con- 
tracted for." In Johnston v. Cowan, 59 Pa. 275, the plaintiff granted 
to the défendants the right to mine fire clay, for which they were to 
pay him 12 cents a ton, and mine 1,250 tons annually, $150 to be paid 
every six months, whether mining to that extent had been done or 
not. To a suit for four semiannual installments the défendants set 
up that they had never entered under the lease ; but it was held that 
the right to mine was a privilège for which they were bound to pay 
whether they had availed themselves of it or not. "It is highly im- 
proper," says Thompson, C. J., "to call the fixed sums to be paid, in 
the event of the minimum of coal not being taken, liquidated damages. 
It is the alternative price to be paid in an event which it was foreseen 
mighf happen; not as damages, but in payment for the privilège." 
In Kemble Coal & Iron Company v. Scott, 90 Pa. 332, the défendants 
took an ore lease, and bound themselves to pay $10,000 every three 
years after the fîrst, whether ore to that extent was mined or not. 
Disappointed in their expectations in regard to the land, and after 
spending considérable money to reach the ore upon it, they ceased 
opérations, and endeavored to give up the lease ; Ijut it was held that 
they were responsible for payment of the stipulated minimum. In 
Timlin v. Brown, 158 Pa. 606, 28 Atl. 236, there was a lease of coal 
for 10 years on a royalty of half a cent a bushel, 10,000 bushels to be 
mined or paid for annually. After seven years the coal seam got so 
thin that the lessees stopped mining, and, the lessors having brought 
suit at the end of the term for the three years unpaid, it was held that 
they wère entitled to recover regardless of the question of the ex- 
haustion of the property. This décision is somewhat qualified in 
Boyer v. Fulmer, 176 Pa. 282, 35 Atl. 235, but it is the doctrine of the 
English cases (Marquis of Bute v. Thompson, 13 Mees. & Wellsby, 
487; Jervis v. Thompkinson, i Hurls. & Norm. 195; Phillips v. 
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Jones, 9 Simons, 519; Jeffreys v. Pairs, L. R. 4 Chan. Div. 448; 
Clifford V. Watts, L,. R, 5 C. P. 577), and has the weight of authority 
elsewhere (Wharton v. Stoutenburgh, 46 N. J. Law, 151 ; Gilmore v. 
Ontario Iron Company, 86 N. Y. 455 ; Tod v. Stambaùgh, 37 Ohio 
St. 469; .McDoweli V. Hendrix, 67 Ind. 513; Central Appalachian 
Company V. Buchanan, 73 Fed. 1006, 20 C. C. A. 33). It is also for- 
cibly reasserted in the subséquent case of Lehigh & Wilkes-Barre 
Coal Company v. Wright, 177 Pa. 387, 35 Atl. 919, a bill to restrain 
the forfeiture of a coal lease, threatened on account of the nonpayment 
of royalties; 1 By the terms of the lease an annual minimum of $4,000 
was to be paid whether a corresponding quantity of coal, at the rate 
per ton agreed upon, was mined or not, The lessees paid this for a 
number of years in advance of their mining, until, as it was shown, they 
had paid for more coal than was left in the land, on account of which 
they claimed the right to stop ; but it was held that they must continue 
to pay, regardless of this, if they proposed to retain possession. As 
this was a bill in which équitable considérations, if any, are entitled 
to prevail, it is especially significant that the lessees were not per- 
mitted to escape from the strict terms of their bargain. 

If, theti, according to thèse cases, the défendant company was 
bound (as it undoubtedly was) to pay for the stipulated minimum quan- 
tity, year by year, as it accrued during the life of the lease (s bject only 
to the contingencies with regard to faults and strikes thére provided 
for), it is difficult to see why it is not answerable to the same ertent 
now that the term is closed. Had suit been brought at the end of 
each year, there can be no question that the plaintiflf would hâve been 
entitled to recover the $7,500 which the company agreed to pay, and, 
repeating this year by year, he would hâve obtained in the aggregate 
every dollar that he now claims. How, then, can he be put off with 
less simply because he has waited and Consolidated his demand so as 
to cover the whole period? 

The suggestion that the plaintifï still has his coal is well disposed 
of in the case of Gilmorè v. Ontario Iron Company, 86 N. Y. 455, 
which was a suit, the same as here^ for unmined royalty. "It would be 
no answer to a demand for rent of agricultural land," says Folger, 
C. J., "that the tenant had let the land lie idle, and that ail the élé- 
ments of productiveness still lay in the soil unused; that those were 
what thé tenant had bargained for, and they were yet there for the 
landlord. They are of value to the landlord only when used. He 
uses them, in efifect, from year to year, through the tenant, and gets 
his profit from the use in the rent he receives. So hère the ore gives 
no return imtil dug out and marketed. The plaintiff's method of 
doing this was to let the privilège of mining to the défendant, and 
reserving a portion of the profit in the royalty stipulated for. It may 
hâve been — it probably was — ^the most profitable method for him to 
adopt to make gain from his ore. Though the ore may remain, and 
not be lost to him, time has been lost to him in the process of having 
it turned into money. He has lost the enjoyment of the fruits of his 
property. , * * * He has failed to realize the profitable results he 
looked for, and had a right to look for, from the bargain he made." 
The same point was raised and discussed in Powell v. Burroughs, 
54 Pa. 329, where the défense set up was that the unmined coal was 
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worth more per ton at that time than what the défendant had agreed 
to pay for it ; but he was nevertheless held liable. "It can hardly be 
said," says Thompson, J., "that this plea was a ground of défense at 
law for a breach of the covenant sued on. It does not aver perform- 
ance in any shape, nor does it show that it was contrary to law that 
it should be performed. If it be a plea at ail, it is an équitable plea 
or défense. * * * j{ sanctioned, it would be a panacea to heal 
every broken covenant where performance was stipulated for." 

Thèse observations apply whether, as stated ■^bove, the case be re~ 
garded as counting in debt,or in covenant as treated in the court below. 
The only différence is that in the latter the minimum royalties agreed 
to be paid are to be taken as liquidated damages ; and, notwithstanding 
what is said in Johnston v. Cowan, supra, there is abundant authority 
to sustain this view. Powell v. Burroughs, 54 Pa. 32g ; Wolf Creek 
Coal Company v. Schultz, 71 Pa. 180; Consolidated Coal Company 
v. Peers, 166 111. 361, 46 N. E. 1105, 38 L. R. A. 624; Coal Creek 
Mining Company v. Tennessee Coal Company, 106 Tennessee, 651, 
62 S. W. 162. The défendant relies on Lyon v. Miller, 24 Pa. 392, 
and Kille v. Iron Works, 141 Pa. 440, 21 Atl. 666; but in neither of 
thèse was there any provision for the payment of a definite annual 
quantity whether mined or not. a most material distinction. Ridgely 
V. Conewago Iron Company (C. C.) 53 Fed. 988. In Kille v. Iron 
Works, moreover, judgment was given for the défendant on the merits, 
the court holding that the plaintifï was not entitled to recover, and the 
expression of opinion by Thayer, P. J., on the question of damages 
was, therefore, entirely obiter. 

Our conclusion, therefore, is that the plaintifï is entitled to ail that 
has been awarded him. It certainly would be most disturbing to the 
obligation of mine leases if we should hold, as we are urged to do, that 
the défendant company, after covenanting to pay a definite minimum 
royalty so unqualifiedly as it did, can only be required to settle for 
the différence after allowing for and deducting the uncertain value of 
the coal in place which it undertook to mine, and might hâve, but did 
not. Nor is this helped out by concedhig interest on deferred pay- 
ments, which, at the sanie time, in efïect, it claims were not really due. 
If the fact that the plaintiflf still has his coal suggests an equity — of 
which we are by no means convinced — it is sufificient to say that, this 
being an action at law, it cannot be worked out hère. Finding, there- 
fore, no error in the record, the judgment is affîrmed. 

ACHESON, Circuit Judge (dissenting). I am not able to concur 
in the aiïirmance of the judgment of the court below. The resuit 
reached, it seems to me, is unjust, and not warranted by the authorities. 
The case in its facts difïers essentially from every case relied on to 
sustain the judgment. The coal vein which the plaintifï below leased 
to the défendant was undeveloped, and the défendant was to open a 
mine therein. The lease contained the foUowing clause : 

"And the said lessee covenants and agrée to mine and ship from the 
premises aforesaid not less than 75,000 gross tons of coal per year (after the 
first year of this lease), and to pay royalty on 75,000 gross tons per year, 
whether mined or not, and as much more as Is practicable, unless prevented 
by strikes, riots, or other unforeseen calamity, or by flre or water, or by 
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troubles or.faults In the coal seams. And the sald lessee agrées to pay to tlie 
sald lessbr ten cents per gross ton on ail said cpal mlned and shlpped." 

The lease provided for monthly settlements for royalties. Soon 
after its date (January 5, 1891) the défendant took possession, and at 
large expense opened a mine, which produced in the year l8gi about 
7,000 tons of coal. Near the end of that year marketable coal ran out. 
For several months thereafter the défendant continued to drive the 
entry through the bad material which the seam liad developed, but, 
not being able to obfain marketable coal by reason of "troubles or 
faults in the coal seams," the défendant early in 1892 abandoned the 
mine. The défendant paid to the plaintifï the stipulated royalty on 
ail the coal it had taken out. After the défendant had abandoned 
mining opérations, the plaintifï, with the defendant's acquiescence, 
took possession of the mine, and during the remainder oLthe year 
1892 carried on opérations in the mine, endeavoring to find marketable 
coal. He claimed to hâve reached- good coal eventually, and about 
the end of the year 1892 or beginning of 1893 requested the défendant 
to résume mining opérations. The plaintifï did not demand this as a 
matter of right, nor did he by word or act signify that he regarded the 
abandonment of mining opérations by the défendant as wrongful or 
without good cause. He made no demand for royalties, nor any de- 
mand whatever upon the footing of the lease. Apparently he acqui- 
esced in the defendant's abandonment of mining opérations as justi- 
fiable in the circumstances and under the terms of the lease. The 
first intimation he gave of his intention to hold the défendant to per- 
formance was after the expiration of the 10 years term of the lease. 
Then, on Maréh 23, 1901, he brought this action. He sued to recover 
(and the claim was allowed) the sum of $7,500 for each of the last nine 
years of the lease, with interest. The judgment in his favor was for 
the sum of $86,586.34, which actually included $7,500 and its interest 
for the year 1892, when, indisputably, marketable coal was not obtain- 
able from the premises, and during most of which year the plainLiflf 
was in possession of the premises, endeavoring to reach such coal. 

The défendant below insisted there and contends hère that the 
plaintifï, by his conduct and silence, had estopped himself from setting 
up such a claim as he sued for;- that his course of conduct, both 
active and passive, had been such as to induce the belief that he had 
acquiesced in the defendant's abandonment of mining opérations as 
justifiable, and that he did not intend to claim minimum royalties ; 
that he had so misled the défendant that the latter had not taken steps 
to get out the 67,500 tons of coal involved in this suit while it had the 
right to do so, and that the plaintifï had thus secured to himself the 
whole of this coal. The defendant's position, in my judgment, was 
well taken upon the indisputable facts. By his course of conduct and 
intentional concealment of his purpose during a period of nearly eight 
years, the plaintiff lulled the défendant' into a sensé of security. In 
view of the circumstances, good faith required the plaintifï to move in 
assertion of this claim, or to make some sign of his purpose to assert 
the claim, beîore it was too late for the défendant to do anything to 
avert loss. There is no rule more necessary to enforce good faith 
than that which compels a person to abstain from asserting claims 
which he has induced others to suppose he would not rely on. Dick- 
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crson V. Colgrove, loo U. S. 578, 581, 25 L, Ed. 618. It is a well- 
recognized gênerai principle that whére, by the course of conduct of 
one party entitled to the performance of certain terms, the other party 
bas been led to beHeve, as a man of average intelUgence, that such 
performance will not be required until it has become too late to per- 
form, or.until to insist on performance -wonld work material injustice, 
the person who has so çonducted himself is barred from asserting the 
right he had. Bigelow on Esloppel (5th Ed.) 660, Equitable estop- 
pel is available as a défense in an action at law. Kirk v. Hamilton, 
102 U. S. 68, 78, 26 E. Ed. 79. Hère the défense of estoppel arose 
upon the undisputed facts. It inhered in the case as a question of 
law, independently of the defendant's third point, which particularly 
brought this défense to the attention of the court. I think the défense 
of estoppel should hâve been sustained by the court below, and that 
the failure to do so is reviewable hère. 

Upon the question of the measure of damages the court below, it 
seems to me, erred. The plaintifï has recovered the full price of 
67,500 tons of coal still in place, and which he now owns absolutely. 
This, I submit, is not right, under the peculiar facts of this case. The 
just measure of damages applicable hère is the one laid down by the 
Suprême Court of Pennsylvania in the analogous cases of Cherry v. 
Miller, r Pittsb. Eeg. J. 98, and Eyon v. Miller, 24 Pa. 392, and recog- 
nized in Kille v. Reading Iron Works, 141 Pa. 440, 21 Atl. 666. That 
measure of damages is compensation for the injury the plaintifï has 
sustained by the defendant's alleged breach of its covenant. In 
Cherry v. Miller the trial court instructed the jury that the stipulated 
royalty was the measure of damages for ail the limestone the défendant 
should hâve quarried under his lease. In reversing the judgment the 
Suprême Court of Pennsylvania said: "This is certainly wrong, for 
it gives to the plaintifif more than a compensation for the injury, by 
giving him full paymcnt for limestone that is still his own." In Eyon 
V. Miller, that court said : "The coal in the mine was certainly worth 
something. As matter of law the court was bound to consider it as 
possessing some value. It was, therefore, proper to direct the jury 
to ascertain the value, and to deduct it from the stipulated rate." 
Thèse cases hâve never been overruled. Tfiey furnish, I think, the 
fair rule for the assessment of damages hère, whether we regard the 
terms of the lease or the plaintifï's course of conduct. 

The learned judge below thought that upon the question of the 
measure of damages this case was ruled by Powell v. Burroughs, 54 
Pa. 329. But there the lessee had the right to terminate the lease 
on the 3ist of December in any year by giving three months' notice, 
and he did not exercise that option, but held on to the premises. This 
was a controlling circumstance. A like distinguishing feature is found 
in Gilmore v. Ontario Iron Co., 86 N. Y. 455. In Timlin v. Brown, 
158 Pa. 606, 28 Atl. 236, the court held that the contract was a sale 
and absolute grant of the coal in place, and not a license to mine. 
This, too, was the ground of the décision in Lehigh & Wilkes-Barre 
Coal Co. v. Wright, 177 Pa. 387, 35 Atl. 919. But the contract in- 
volved in this case is a coal-mining lease. The defendant's right to 
mine expired at the end of the term, and the urmiined coal now be-, 
longs to the plaintifï. 
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BCHAUÏ|I et al. V. O^IEHL et al. 

(Circuit Court, E. D. Pennsylvania^ August 14, 1903.) 

No. 56. . 

1. Patients— Construction «f Claim— Infringement. 

Wbere a patentée tias pointed eut in his clalms the pteclge construction 
that is to be regarded as his Invention,- by références to the arà^vlnga, his 
pateiit may properly: be conâned to such construction on an Issue as to 
infringement. 

a, SAMB— ShUTTLK BlOCKS FOR LOOMS. 

The Wagner patent, No. 473,563, for a shuttle-carrying block of a 
swlvel-lboni, claim 1, copstruéd, and, a:s llmited by the prior art, and 
by ItS own références to the construction of parts as sh^ûwn by the draw- 
ings, heU not infringed. 

In Equity. Suit for infringement of letters patent No. 473,563, for 
a shuttle-carrying block of a swivel-loom, granted April, 1892, to 
August Wagner. On final hearing. 

E. C. Rhoads, for complainants. 
E. H. Fairbanks, for respondents. 

J. B. McPHERSON, District Judge. The subject-matter of this 
controversy is the infringçment of the first claim of letters patent No. 
473,563, granted in April, 1892, for an improvement in the shuttle- 
carrying block of a swivel-loom. The claim is as foUows : 

"(1) The Independent shuttle-carrying blocks formed with downwardly- 
extendJng flanges, hi, atd horizontal flanges, h», sald flanges;being made in- 
tégral with the blocks and incloslng the' L-shaped recesses, h*, h», and sald 
blocks having also vertical recesses formed in their fronts, in combinatlon 
•with pinlons, J, journaled in the vertical recesses, and having thelr teeth ex- 
tending into groove, h», and above the top of the block." 

The inventer was August Wagner, a défendant in the présent suit, 
by whom the patent was assigned before issue to the plaintiffs. He is 
now the foreman in the workshop of the other défendants, and in view 
of the tacts that he was the original inventer, that he assigned the pat- 
ent to the plaintiffs while in their service, and that he was employed by 
the Messrs. Riehl when t^e Infringing blocks were made, it is argued 
that the défendants are estopped from denying the validity of the pat- 
ent. The cases of Marvel Co. v. Pearl (C. C.) 114 Fed. 946, Con- 
solidated Rubber Tire Co. v. Finléy Co. (C. C.) ii6 Fed. 638, and 
Régent Mfg. Co. v. Penn Mfg. Co. (C. C. A.) 121 Fed. 80, are cited 
in support of this proposition, but it need not be considered, if I am 
correct in believing that the défense of nonînfringement has been satis- 
factorily established. Btit I think it proper to add that if I am wrong 
in this conclusion, and if the défendants are at liberty to question the 
validity of the patent in this suit, I should hâve no hésitation in decid- 
ing that the German patent to Brand, granted in 1886— to say nothing 
of any other patent — was a clear a,nticipation of the plaintiffs' device, 
so far at least as the claim under considération is concerned. 

Laying the matter of estoppel aside, therefore, and turning to the 
défense of noriinfringement, I do not think a prolonged discussion of 

■ H 1. See Patents, vol. 38, Cent. Dig. § 243. 
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the subject îs necessary. It is manifest that the patent must be nar- 
rowly construed, both in view of the prior art, and for the further rea- 
son that the inventer was himself careful to limit his daims by référ- 
ence to the drawings that accompany the spécification. He has thus 
pointed out the précise construction that is to be regarded as his in- 
vention, and to this I think he may properly be confined. From thia 
construction the block manufactured by the défendants difïers in three 
particulars : It is made of a plurality of pièces instead of in one pièce, 
it has a T-shaped recess instead of an L-shaped recess, and the fianges 
inclosing the recess are not intégral with the block. Mr. Hains, the 
défendants' expert — a. witness of unusual knowledge and expérience in 
the department of textile fabrics and textile machinery — explains the 
différences more elaborately in the following words : 

"The défendants' devlce conslsts of a shuttle block having the usual func- 
tlonal characteristics common to thèse devices, namely, as a supporting and 
guiding means for the small shuttles In swlvel or narrow ware looms. 

"Structurally consldered, It Is a composite block, fonned of three separatff 
pièces, namely, a face pièce, a central pièce, and a depending flange pièce, 
ail secured together by sultable screw connections. The face pièce of the 
block is provlded wlth recesses In which the usual plnlons of the prlor-art 
structures are mounted for moving the shuttles from block to block. The 
central pièce Is provlded with a flanged upper portion, and Is eut away below 
said flange for the accommodation and réception of the upper edge of the 
separate and détachable depending flange place. The lower portion of the 
depending flange pièce Is substantially L-shaped, and a groove is formed, 
which, in its entlrety, Is of T shape, between the lower flanged edge of the 
depending flanged pièce and the edge of the central pièce. In other words, 
the block (the part eorresponding to the block, m, of the patent in suit, 
which is formed In one pièce) Is formed In two separate and distinct parts 
unlted by screws, and thèse parts are speclally formed to yermlt adjustment 
of one part of the structure wlth relation to the other wben the parts become 
worn. To permit of this adjustable characteristic, which Is essentlally désir- 
able in thèse devices, the depending flanged pièce has in its upper edge slots 
adapted to embrace the screw and tube connection which unité the three 
pièces of the block together, whereby provision is made for adjustlng the de- 
pending flanged pièce wlth respect to the central pièce when the T-shaped 
groove formed by thèse separate pièces becomes enlarged or worn from cou- 
tinued use. 

"When the groove which holds the shuttles and guides them In défendants' 
device becomes worn, the separate depending flange pièce can be removed 
from the central pièce, and a small portion of the upper edge of the depending 
flange pièce shaved off, whereupon tightening of the screws which pass from 
the top of the center pièce into the edge of the flange pièce wUl draw tha 
parts together, and the block assume perfect worklng conditions. This ad- 
justment Is altogether absent from the construction of the complalnants' 
patent, or clalm 1 thereof , and is one of the Identlf ying f eatures of défendants' 
shuttle block, which marks It as an advance In the art over the form of the 
solld or Intégral shuttle block of complalnants' patent. 

"The shuttle block of défendants is secured to supporting posts made fast 
to the lay beam or swlvel shuttle beam, as the case may be, by means of 
screws passed through the axis of the plnlons. 

"The recesses formed In the shuttle block In défendants' structure, and the 
pinlons for operatlng the shuttles mounted therein, are features of the prior 
art, and common as well in défendants' as in complalnants' structures; but 
thèse portions of the device need no comparison, since they are taken bodily 
from the prior art. 

"In summary, therefore, complalnants' device of the patent in suit has as 
Its identifylng characteristic the intégral formation of the block, wlth Its de- 
pending flanges, whereas the identifylng feature of the défendants' device re- 
Bides in a totally différent construction, wherein the block and flanges are 
124 F.— 21 



S22 124,AfBPER^ IIEPPHIÎBR. 

formed of a plupality of pièces, seeured together In a manner to permit ad- 
Justment to vary the si?e of tïïe supportlng and, guiding grooves. 

"Claim i ôf the pateolt in suit calls for an integrally formed block having 
tÊe dbwnwardly extending flange, "h», and the horizontal flange, h3, made in 
one pièce wlth sald block, and together inclosing an L-shaped recess or groove. 

"Défendants' structure JackS thie elemient of the said clalm, for the reason 
that the part correspondlng to the block in complalnants' claim 1 (belng the 
central pièce) has no groove forming flanges fonned intégral therewith. In 
fact, thé flanges are produced in défendants' structure by a sépara te and dis- 
tinct pièce, adjûstably seeured to the central pièce. This distinction is ma- 
terial, especlaUy in view of thé record, as disclosed by the file wrapper and 
contents, which shows that not until the claim was deflnitely restrieted to a 
construction Ih whlch the Intégral formation pf the block and flanges was in- 
cluded, dld the Patent Office décide the cl&lm définitive of ànything over the 
prlor art, as produced by the Patent Office search. Omittlng from considéra- 
tion also the German patentof 1886, which, as I hâve stated, is a clear dis- 
closurepf everythlng In the cpmplalnants' shuttle block, I find that the Mueller 
patent of 187t, for instance, shows a shuttel block having the flanges formed 
of parts separate and united together; the other éléments of thé clalm being 
also présent iû such prlor construction, tjnless the Intégral formation ôf block 
and flanges isto be regarded as the device defined by clalm 1, ail novelty 
in such çlalmf ails. This élément of the clalm does not mean a number of 
parts seeured together to fonn à block with a sultable supportlng and guiding 
groove for the shuttle. If s6, it is found In the prlor art devlces, such as the 
Mueller patent. In making this statement of nonidentlty between the con- 
structioftof clairp 1 and ^ef^ndants' device, I bave not considerêd the German 
patent of 1886, since that patent, in my opinion, négatives ail novelty in the 
claimed structure, even with the Intégral formation of the block and flanges. 

"Mbreover, this différence In the structures of claim 1 and défendants' 
devices results in a most important différence in f unction, in that, by the 
separate and independent formation of défendants' device, adjustment of the 
sldes of the groove isrendered possible, whereas in complalnants' device of 
the patent in suit this Is altogetber impossible, and adjustment could only 
be had in the complalnants' deylce by splitting the block, and in eflCect convert- 
Ing it into the device of défendants. In fact, the défendants' structure différa 
more frpm a structure defined by daim 1 of the patent than does the struc- 
ture of claim 1 dlffer from the prier art." 

In my opinion, nothing more need be added to this convincing ex- 
planation. 

A decree may be entered dismissing the bill at the costs of the com- 
plainants. 



CAMPBELL PRINTING PEESS & MFG. 00. v. F. WESEL MFG. CO. et al. 

(Circuit Court, B. D. New York. July 18, 1903.) 

1. Patents— Infbingemknt—Ai'paratds fok Casting Stbrbottpk Pi.ates. 

The Wood patent, No. 721,117, for an automatic stéréotype printing 
plate casting and flnishing apparatus, covers a power-drlven machine 
for casting and finishlng stéréotype printing plates, the several opéra- 
tions in séquence being perf ormed automatlcally. The purpose of the in- 
vention is to avold the necessity of actbally handling the parts for mak- 
ing the cast, as well as of handling the cast itself. Several of the claims 
contain no référence in terms to automatic opérations; nor do the flrst 
claims in each of the related patents to the same Inventor, Nos. 721,118, 
721,120, and 721,121. Eeld, on motion for prelimlnary injunction, that 
such claims were infringed by a machine which embodies the same mech- 
anlsm for the immédiate dealing with' the parts and the cast, and whlch 
differs from that of the patent only in that it is drlven by hand, and the 
several opérations are initlated by means of hand levers, Instead of aiito- 
matically. 
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In Equity. Suit for infringement of letters patent No. 721,117 
for automatic stéréotype printing plate casting and finishing ap- 
paratus, granted February 17, 1903, to Henry A. W. Wood, and the 
related patents to the same inventor, Nos. 721,118, 721,120 and 721,- 
121. On motion for preliminary injunction. 

Louis W. Southgate, for complainant. 

Goepel & Niles (Paul Goepel, of counsel), for défendants. 

THOMAS, District Judge. The bill charges that the complainant 
is the owner of four patents relating to apparatus for makiiig stéré- 
otype printing plates, and that the défendants hâve infringed certain 
claims of said patents. The spécifications of le'tters patent No. 721,- 
117 State: 

"This invention is directed to the rapid production of stéréotype printing 
plates, and relates to a power-driven machine consisting of plate-casting 
niechanism combined with automatically operating devices for operating said 
mechanism to automatically cast stéréotype printing plates. In combination 
therewith is also preferably arrangea automatically operating finishing mech- 
anism. By this invention many of the manual opérations now necessarily 
Incident to the ordinary methods of making stéréotype plates may be dis- 
pensed with, and by the use of this machine accurately finished printing 
plates ready for immédiate attachment to the cyllnders of a printing press 
may be produced with great rapidity. * * * The especial purpose of the 
Invention is to do away with manual opération in the process of stereotyping 
after the matrls bas been made up to the production of the finished plate." 

There can be no serious contention that the défendants' machine 
does not infringe the complainant's device, unless it may be distin- 
guished in this: that complainant's machine opérâtes automatically, 
under the initial influence of mechanical power, while the défendants' 
machine is under the manual control of the operator.- The défend- 
ants State the distinction as follows: 

"There can be no pretense but that the alleged Inventions of the patents In 
suit relate to the formation of stéréotype plates by automatically ooerating 
mechanisms, operating in séquence, for the production of a finishec stéréo- 
type plate. Taking the spécifications in their entirety for what thej under- 
take to disclose, this idea of automatic opération must be read iuto each of 
the claims of said patents, if the claims of said patents are to hâve any spé- 
cial significance over the state of the art. ïhe corollary of this proposition 
must be that, if the several successive and sequential opérations performed 
automatically by the machines of the patents in suit be performed manually 
by mechanisms always under the control of the operator, and never manipu- 
lated except at his immédiate direction and under his impulse and force, as 
are the défendants' machines, then such machines or devices do not realize 
the alleged inventions of the patents tn suit, and are outside of the scope of 
the claims thereof." 

The défendants use the complainant's mechanism, except that the 
défendants drive their machine by hand, while the complainant drives 
its machine by power, which actuates mechanism that efifects auto- 
matic opération. But the mischief to be corrected was the neces- 
sity of actually handling the parts for making the cast, as well as 
for handling the cast itself. In immediately dealing with the différ- 
ent parts and the cast, the défendants use mechanism that infringes 
that of the complainant, but the défendants use hand power for the 
purpose of causing such parts to perform their several functions. 
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In patent No. 721,117. claims 30, 31, 34, 36, 41, 44, 75, 83, and 
166, there is no référence in terms to automatic opération. So as 
to daim i, patent No. 721,118, claim i, patent No. 721,120, and claim 
I, patent No. 721,121. The défendants' position is that they may 
use the immédiate mechanism employed by complainant for elim- 
inating manual labor, provided the power be applied by hand, where- 
by the several processes are each efifected by as many manual manip- 
ulations, and that there can be no infringement of the complainant's 
machine unless ail the parts producing the resuit coact under the 
influence of mechanical power. Such a position does not seem main- 
tainable. 

The suggestion that the complainant's ipachine is highly organized 
may be true, but the défendants cannot disorganize it to such an 
extent as to apply hère and there manual power, and yet escape the 
charge of infringement. Th6 complainant's invention is without 
available suggestion of anticipation, and is of highest utility in the 
art to which it relates. The claims are broadly stated, and to broad 
claims the complainant is entitled. The défendants hâve copied the 
invention with the single limitation as above stated — that is, they 
disorganize complainant's machine so far forth as to interpose hand 
levers to operate the mechanisms ; but the hand power thus conveyed 
to the several levers in substitution for mechanical power drives parts 
that infringe the parts of complainant's machine. The highest value 
of complainant's machine is not that it is driven by other than hand 
power, but that it secures final means for eflfecting a resuit, which 
means may be under the initial influence of mechanical power. In 
this way défendants secure the vital part of complainant's patent by 
discontinuing the energy by which its device is moved. If it be 
conceded that the complainant is limited to the means shown in its 
Ictters, yet the défendants wrongfuUy use such means, and thereby 
infringe complainant's patent, although they set such parts in motion 
by using équivalent hand levers, and thereby eliminate automatic 
opération 

Pursuant to thèse views, a preliminary injunction should be grant- 
ed. 



KIRK T. UNITED STATES et aL 
(Circuit Court, N. D. New York. July 11, 1903.) 

L Fedebai, Courts— Jurisdiction— Execution— Collection— In jonctiok. 

Where proceedings In the fédéral District Court of the Southern Dis- 
trict of Georgia, on which an exécution was founded, were vold, the 
Circuit Court ôf the United States for the Northern District of New York 
had jurisdlctlon to restraln the marshal of the latter district from enfor- 
eing and collectlng such exécution from property owned by the résident 
debtor located thereln. 

S. Same— Bail— FoRPETTURK— Courts— JnHisDiCTioN. 

Where a recognlzance was given by a nonresident défendant to appear 
and answer an Indlctment agalnst hlm In the District Court of the 
Southern District of Georgia, on which a résident of New York was 

% 2. See Bail, vol. 6, Cent Dlg. { 83a 



KIRK V. UNITED STATES. 325 

snrety, the court In which the indictment was pendlng had Jurlsdiction 
to forfeit the recognlzanee on the defendant's failure to appear. 
8. Samb— SciRE Facias — Execution— Injunctiok — Pbndente Lite. 

G., a résident of New York, was indicted in the fédéral District Court 
for the Southern District of Georgia for conspiracy against the United 
States. On being arrested in New Yorli, proeeedings were had by which 
bail was given before a United States commissioner in New York for 
G.'s appearance, on which complainant, also a résident of New York, 
was surety. Thereafter, on G.'s alleged failure to appear and answer 
the indictment, scire facias was Issued on the bail bond by the Georgia 
court, which was never personally served on complainant, and after two 
returns of nihil the bail was forfeited, and an exécution issued to the 
United States marshal In New York, who levied the same on complaln- 
ant's property. Held that, since scire facias on a forfeited recognizance 
Is to be regarded as an original process In a spécial proceeding, the 
validity of the proeeedings for forfeiture was sufficiently doubtful to Jus- 
tlfy the court In issuing an injunction pendente lite restralning the mar- 
shal from enforcing the exécution. 

This is a motion for a rule or order enjoining the défendants, and 
each of them, during the pendency of this suit, from taking any pro- 
eeedings whatever under and pursuant to the exécution referred to in 
the bill of complaint, and which was issued upon a judgment and pro- 
eeedings in the District Court of the United States for the Eastern 
Division of the Southern District of Georgia, and from in any man- 
ner attempting to coUect the amount of the exécution or any part 
thereof. 

Kellogg & Rose, for complainant. 

George B. Curtiss, U. S. Atty., for défendants. 

RAY, District Judge. Prior to the 2oth day of January, 1902, an 
indictment was found against one John F. Gaynor and others in the 
United States District Court for the Eastern Division of the Southern 
District of Georgia, and which indictment charged the said Gaynor 
and others with having uniawfully, knowingly, and feloniously con- 
federated, etc., to defraud the government of the United States, and 
with having defrauded the said government of a large amount of 
money, contrary to law, pursuant to such conspiracy. The said John 
F. Gaynor is, and at ail times, both before and at the time of fînding 
such indictment and since, has been, a résident and an inhabitant of 
the county of Onondaga in the state of New York. 

Said indictment having been found in said District Court, and the 
défendant Gaynor being a résident of the state of New York, in said 
state proeeedings were taken to apprehend the said Gaynor and re- 
move him to said district, where said indictment was found, for trial. 
He was arrested and charged with said crime, on oath, before John 
A. Shields, one of the commissioners of the United States, of the 
Southern District of New York, and an examination having been had 
before said commissioner, and the commissioner having decided that 
it appeared to him that the offense with which the said Gaynor stood 
charged had been committed, and that there was probable cause 
to believe the said Gaynor giiilty thereof, the said commissioner held 
Gaynor to await the warrant of removal by the United States district 
judge ; and the United States district judge for the Southern District 
of New York having heard application for said warrant of remo\al. 
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on the 28th day of May, 1901, issued such a warrant ïo the marslial 
for the Southern District of New York, by virtue of which it was 
directed that the said John F. Gaynor be removed to the Southern 
District of Georgia for trial in the District Court of the United States 
for the Eastern Division of the Southern District of said state of 
Georgia. The marshal of the said Southern District of New York 
took the said John F. Gaynor into his custody under said warrant, 
and said Gaynor applied for a writ of habeas corpus, but same was de- 
nied, and on appeal the order denying the writ was afifirmed by the 
Suprême Court of the United States on the 6th day of January, 1902. 
The mandate of the Suprême Court was then filed in the Circuit 
Court, and the judgment of the Suprême Court on the i7th day of 
January, 1902, was made the judgment of the Circuit Court, and 
the said Gaynor, pursuant to the order of the said Circuit Court of the 
Second Circuit, surrendered himself to the marshal of said Southern 
District of the state of New York under said warrant for removal to 
Georgia for trial. Thereupon the said John F. Gaynor tendered bail 
for his appearance in Georgia and in said district for trial under 
said indictment. 

Gaynor entered into a recognizance on the 20th day of January, 
igo2, before said John A. Shields as said commissioner, with one 
William B. Kirk, of Syracuse, N. Y., the complainant in this action, 
as surety, whereby they severally acknowledged themselves to owe 
to the United States of America the sum of $40,000, separately to be 
levied and made of their respective goods and chattels, lands, and 
tenements to the use of the United States, if default should be made 
in the condition following, to wit: 

"Now, therefore, the condition of thls recognizance is such, that If the said 
John F. Gaynor shall personally appear at the Term of the District Court of 
the United States for the Bâstern Division of the Southern District of Geor- 
gia, to be holden on the second Tuesday In February 1902, and from day to 
day and from term to term should the case be continued, and then and there 
to answer to such matters and things as hâve or shall be objected against 
him, and to stand to, ablde and perform the orders of this Court, and not 
départ the said Court without leave, then this recognizance to be void, other- 
wise to remain in fuU force and virtue." 

This was signed by John F. Gaynor, the défendant in said indict- 
ment, and by William B. Kirk aforesaid as surety, and same was 
signed and acknowledged in the Southern District of the state of 
New York before said Shields, a United States commissioner for said 
district, said Kirk, however, being a résident of Syracuse, in the 
Northern District of the state of New York. This recognizance 
was approved by Hon. E. Henry Lacombe, United States circuit 
judge for the Second Circuit. This recognizance was filed in the 
clerk's office of the United States District Court, Eastern Division, 
Southern District of Georgia, on the 22d day of January, 1902. The 
said Gaynor was then discharged in the Southern District of the state 
of New York, and was not removed to nor taken to, nor did he appear 
in, the said United States District Court, Eastern Division, South- 
ern District of Georgia. 

At the February term of the said District Court, Eastern Division, 
athern District of Georgia, the said court ordered the said John 
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F. Gaynor to appear before thc court on the 6th day of March, 1902, 
to answer to the charge then and there pending against him on in- 
dictments Nos. 322 and 371, of which said order the counsel of record 
of the. said John F. Gaynor had due notice and the said John F. 
Gaynor had due notice. 

At a District Court held in said Eastern Division of the Southern 
District of Georgia, begun on Tuesday, February 11, 1902, that being 
the second Tuesday of February of that year, an order was entered 
reciting that at the November term, 1899, of the said District Court, 
a true bill of indictment was found charging said Gaynor with having, 
within the Eastern Division of the Southern District of Georgia, on 
the ist day of January, 1897, conspired to defraud the United States, 
and with having defrauded the government pursuant to such con- 
spiracy, and in said order said indictment is referred to as having been 
numbered 322 upon the criminal dockets of said court. The said 
order also recites the recognizance so entered into by Gaynor and 
Kirk. Said order further recites that at the said February term, 
1902, a true bill of indictment charging said John F. Gaynor and 
others with unlawfully, knowingly, and feloniously conspiring, etc., 
to defraud the United States, and with defrauding the United States 
accordingly, was found, and refers to the said indictment now on file 
in the Eastern Division of the Southern District of Georgia, and 
numbered 371 upon the criminal dockets of said court. The said 
order then recites that at the said February term of the said District 
Court for the Eastern Division of the Southern District of Georgia, 
on the 28th day of February, 1902, an order was made in the matter 
of both said indictments, docket number 322 and docket number 371, 
stating : 

"The défendants, Benjamin D. Greene, John F. Gaynor, William T. Gay- 
nor and Edward H. Gaynor, charged as aforesaid, under bail for appearance 
before this Court at this Term of the Court in that behalf, are ordered by the 
Court personally to appear before this Court in the United States Court I?oom 
in the City of Savannah in the above stated matter, on Thursday, March 6th, 
1902, at 10 o'clocls A. M., then and there to stand to, abide and perform the 
orders of the Court in the premises." 

This order was indorsed : 

"District Court of U. S., Eastern Division, Southern District of Georgia. 
No. 371. United States vs. Benjamin D. Greene, et al. Indictment No. 371. 
Order to Appear. Filed February 28, 1902. S. F. B. Gillespie, Deputy Clerk." 

March 6, 1902, an order was made, which in the heading refers to 
both docket numbers, and which recites the order of February 28th 
directing the défendants to appear on the 6th day of March, and 
also recites that March 6, 1902, in the said courtroom, the said Benja- 
min D. Greene and John F. Gaynor were duly called, but failed to 
appear or answer to their names when called, and also recites that 
their counsel then stated that they were unable to give any reason for 
the nonappearance of said défendants, and also recites that, the court 
having awaited their appearance until the hour for adjournment of 
court this day, and they being still in default, but their counsel asking 
until tomorrow before proceedings be taken to forfeit their recogni- 
zances : 
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"It Is therefore ordered that said défendants, Benjamin D. Greene and 
John P. Gaynor, be given untll 10 o'clock A. M. Mareh 7th, 1902, to appear 
and abide the order of the Court, and that they do appear at that tlme at the 
said Court Room to abide the order of the Court in the premises." 

This order was indorsed as a proceeding on indictment No. 371. 

An order of said court was made on the yth day of March, 1902, 
reciting the arrest of Gaynor and his commitment by Shields, United 
States commission er, and the order for his removal, and the giving 
of said recognizance hereinbefore mentioned and its approval, and 
also reciting the condition of said recognizance, and then continues : 

"Now on this 7th day of March, 1902, at the February term, 1902, of the 
said District Court of the United States for the Eastern Division of the 
Southern District of Georgla, the said John F. Gaynor, principal, belng sol- 
emnly called to corne into Court to answer said charge, and having been duly 
notified to appear before the Court on this day to stand to and abide the 
orders of the Court in the premises; and the said William B. Kirk, his bail, 
having been warned to présent the body of his said principal vrhom he en- 
gaged to be présent this day to answer said charge, and said parties re- 
spectively having whoUy made default: It is, therefore, considered and or- 
dered by the Court that the said John F. Gaynor and William B. Kirk forfeit 
their said recognizance, and that the United States of America recover against 
the said John F. Gaynor and William B. Kirk, jolntly and severally, the sum 
of forty tbousand dollars ($40,000.00) the amount of their said recognizance 
so forfeited as aforesaid, unless at the next term of this Court they show 
cause why this order should not be made final. It Is further considered and 
ordered by the Court that a sclre faclas Issue against the said John F. Gay- 
nor and William B. Kirk, and that the same be dlrected 'To the Marshal of 
the Southern District of Georgla, and to the Marshals of the United States' 
that the same may be served upon the said John F. Gaynor and William B. 
Kirk In whatever District they or either of them may be found. In Open 
Court this the 7th day of March A. D. 1902. Emory Speer, U.> S. Judge." 

Afterwards, at the said term of the court for the Eastern Division 
of the Southern District of Georgia, and on the I7th day of March, 
1902, an order was entered referring in the heading and title to the 
indictments Nos. 322 and 371, and which states in substance that Gay- 
nor having been required to appear on the 6th day of March, of which 
due notice was given, and that they having failed to appear on the 
6th day of March, 1902, were thereupon, at the request of their 
counsel, directed to appear March 7, 1902, and that on the 7th day of 
March, 1902, said défendants were called and failed to answer, and 
recites that James D Leary. Ihe bail of the défendant Benjamin D. 
Greene, having been called upon to produce him and having failed 
so to do, and that William B. Kirk, the bail of the said Gaynor, hav- 
ing been called upon to produce him in accordance with his recog- 
nizance, and having failed so to produce him, the court entered 
orders forfeiting the said two recognizances. And said order further 
recites : 

"And the said William T. Gaynor and Edward H. Gaynor having duly ap- 
peared before the Court atid having pleaded to said indictments numbered 322 
and 371, respectively, and this day being the tlme set for the Jury trial on 
indictment No. 322 demanded by the pleas of the said Benjamin D. Greene, 
John F. Gaynor, William T. Gaynor and Edward H. Gaynor, the said Benja- 
min D. Greene and John F. Gaynor were thîs day agaln called to come Into 
Court to stand to and abide by the orders of the Court î« tbe premises, and 
again falUng to answer to their names, are adjudged stlU m fiefault and the 
said James D. Leary, the bail of the said John F. Gaynor, were «gain this 
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day called upon to produce thelr respective principals In accordance witli 
their recognizances and failed to produce them. It la thereupon ordered, ad- 
judged and decreed, that tlie order of this Court made on the seventh (7th) 
day of March, 1902, adjudging the recognizances of ttie said Benjamin D. 
Greene and John F. Gaynor forfeited, be and the same is confirmed; and it is 
further ordered, adjudged and decreed that the scire facias, ordered in the 
said order of March 7th, 1902, to be Issued, shall be Issued by the Clerk of 
this Court and made returnable to the May Term, 1902, of thls Court." 

This order, which was made March 17, 1902, further recited that, 
as the ends of public justice would not be subserved by proceeding 
with the trial of the défendants WilHam F. Gaynor and Edward H. 
Gaynor, the cases against them on said indictments numbered 322 
and 371 be continued until the next term of this court. 

Thereafter, and on the I7th day of March, 1902, an original writ of 
scire facias was issued out of thç said District Court of the United 
States for the Eastem Division of the Southern District of Georgia, 
which recited the proceedings before mentioned and the recognizance, 
and commanded as follows : 

"You are hereby commanded to make known to said John F. Gaynor and 
William B. Kirk that they and each of them be aud appear before the Judge 
of the District Court of the United States in and for said Eastern Division of 
the Southern District of Georgia at a Court to be holden in the City of Savan- 
nah on the second Tuesday of May, 1902, that being the May Term, 1902, of 
said Court, then and there if they know or hâve anything to say for them- 
selves why the said sums of money should not be levied for the said United 
States of America, to wit, the sum of $40,000 of the goods and chattels, lauds 
and tenements of the said John F. Gaynor, and the sum of Ç40,000 of tlie 
goods and chattels, lands and tenements of the said William B. Kirk, to be 
levied according to the said recognizance if it to them shall seem expédient, 
and hâve you then and there this writ. Witness" etc. 

"[Signed] H. H. King, Clerk," 

— And duly sealed with the seal of the court. 

Upon this writ of scire facias appears the return of the marshal of 
said Eastern Division of the Southern District of Georgia, dated 
April 2, 1902, wherein he says : 

"I hereby certify that after diligent search I am unable to find the within 
named défendants John P. Gaynor and William B. Kirk within my District 
for service of the within writ upon them." 

The défendant was not then within the state of Georgia or said 
district, and the surety, the complainant in this action, William B. 
Kirk, was not then within said district or a résident thereof, nor 
within said state of Georgia nor a résident thereof. nor had he ever 
been within said district, nor did he hâve any p\operty within said 
district. 

On the sth day of April, 1902, the said writ of scire facias was 
personally served upon William B. Kirk at Syracuse, in Onondaga 
county, state of New York, by C. D. MacDougall, United States 
marshal for the Northern District of New York, in which district said 
county is situated. The writ was served on Gaynor by leaving same 
with one Sarah Maloney, at Gaynor's résidence in Fayetteville, in 
said Onondaga county, on the 7th day of April, 1902, Gaynor being 
absent from said district. The original writ of scire facias was 
dated and sealed March 17, 1902. 
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AfterwardSj and on the I7th day of July, 1902, an alias writ of scire 
facias was ièsùed out of said District Court of the United States 
for the Eastern Division of the Southern District of Georgia, which 
recited the proceedings aforesaid, and conimanded that said mat- 
ters and things be made known to the said Gaynor and Kirk, and 
that they and each of them be and appear before the judge of the 
District Court of the United States in and for said Eastern Division 
of the Southern District of Georgia at the court to be holden in the 
city of Savannah on the second Tuesday of August, 1902 (that being 
the August term, 1902), of said court, then and there if they know 
or hâve anything to say for themselves why the said sums of money 
should not be levied Içir the United States of America, to wit, the 
sum of $40,000 of the goods, etc., of said Gaynor, and the sum of 
$40,000 of the goods, etc., of said Kirk, to be levied according to the 
said recognizance, if it to them shall seem expédient, and "hâve you 
then and there this writ," etc. This was duly witnessed, signed, and 
sealed. The return of the marshal for said Eastern Division of the 
Southern District of Georgia states that after due and diligent search 
he was unable to fiind the sâid défendants Gaynor and Kirk, or either 
of them, within his district, for service of the said writ upon them. 
It does not appear thàt this alias writ was ever served upon Gaynor 
or Kirk. 

Thereafter, and at the November term, 1902, of the said District 
Court of the United States for the Eastern Division of the Southern 
District of Georgia, and on the I2th day of January, 1903, the follow- 
ing was duly entered, with proper headings, viz. : In substance, 
that no cause having been shown by the défendants Gaynor or Kirk, 
surety, why the order of the court made March 7, 1902, and con- 
iîrmed March 17, 1902, at the February term of the court, forfeiting 
the recognizance given by the said Gaynor as principal, and the said 
Kirk as surety, should not be made final, and no appearance, demur- 
rers, pleas, or answers having been iàled to the original writ of scire 
facias or to the alias writ of scire facias issued out of this court 
on said recognizance — 

"It is eonsidered, adjudged and ordered by the Court that the said orders 
and judgment of the Court forfeiting said recognizance are hereby made final, 
and that exécution may issue thereon in favor of the United States of Amer- 
ica, to be levied for the said United States of America, to wit; the sum of 
forty thousand dollars ($40,000) of the goods and chattels, lands and tene- 
ments of the said John F. Gaynor, and the sum of forty thousand dollars 
($40,000.00) of the goods and chattels, lands and tenements of the said Wil- 
liam B. Kirk, to be levied according to the said recognizance *nd judgment 
of forfeiture entered at the February Term 1902 of this Court as aforesaid; 
and that exécution shall be directed to the Marshal of the United States for 
the Southern District of Georgia, the Marshal of the United States for the 
Northern District of New York, and to the Marshals of the United States. In 
Open Court, this 12th day of January 1903. Emory Speer, U. S. Judge. 
Alexander Akerman, Assistant U. S. Attorney." 

' Thereupon exécution issued to the marshal of the Northern Dis- 
trict of New York, whô levied upon the real property of the surety, 
William B. Kirk, situate in the city of Syracuse, Onondaga county, 
State of New York. 
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This action in the Circuit Court of the Northern District of New 
York was then brought against the above-named défendants to per- 
petually restrain and enjoin proceedings on said exécution, and to 
restrain and enjoin the collection of said alleged judgment. 

The bill of complaint allèges the giving of said recognizance, and 
that same was executed in the Southern District of New York and 
there delivered, having been executed before the delivery to United 
States Commissioner Shields of said Southern District of the state 
of New York. The bill of complaint also allèges that both Gaynor 
and Kirk then were, and at ail times since hâve been, résidents of the 
state of New York, and that they nor neither of them hâve been 
within or submitted themselves to the jurisdiction of the Eastern 
Division of the Southern District of the state of Georgia. 

The bill of complaint further allèges that in fact the said John 
F. Gaynor did on the 2d day of February, 1902, appear before the 
term of the District Court of the United States for the Eastern Di- 
vision of the Southern District of Georgia, and that then and there 
the court took custody of the said John F. Gaynor, and ordered and 
directed that he should not départ from the limits of Chatham county, 
Ga., that being the county in which said court was being held; and 
the complaint allèges that the surety was thereby reheved from fur- 
ther obligation under the recognizance mentioned. The bill of com- 
plaint also allèges that the said Gaynor appeared regularly in said 
court of the Southern District of Georgia until an order was made 
by the court fixing the time of his trial on the indictment then pend- 
ing for March 17, 1902, at which time he was directed to appear, and 
that before the time when he was directed to appear the order 
was made forfeiting and estreating the recognizance, and the com- 
plainant allèges that he was thereby released and discharged from the 
obligations of said recognizance. 

The bill of complaint also allèges that the complainant Kirk never 
resided or was in the state of Georgia, either at the time said recog- 
nizance was executed or at any subséquent time, and that he did not 
appear or submit himself to the jurisdiction of said District Court of 
the Eastern Division of the Southern District of the state of Georgia, 
and that he was not served with said writ of scire facias, excepting at 
Syracuse, in the Northern District of New York, as hereinbefore 
stated. 

The complainant allèges and contends that the record is such 
that it does not appear that the recognizance in question was for- 
feited or estreated; that it is so confounded and confused with an- 
other indictment that the record shows on its face that the pro- 
ceedings were and are void. 

The main contention is, however, that as the défendant Gaynor 
was a résident of and within the state of New York, and his siirety 
Kirk was a résident of and within the state of New York, and the 
recognizance was executed within the state of New York, and in 
the Southern District thereof, before a United States commis- 
sioner of said district, even if the défendant failed to appear for trial 
or to answer what might be adjudged against him in the Eastern Di- 
vision of the Southern District of Georgia, that the District Court of 
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said Eastern Division Southern District of Georgia could not and did 
not gain jurisdiction of the surety Kirk by personal service of said 
writ of scire facias outside the state of Georgia, and outside the dis- 
trict in which issued, and in the Northern District of the state of 
New York. The complainant contends that, while the District Court 
of the Eastern Division of the Southern District of Georgia had 
power to estreat the bond, ail proceedings to enforce and collect the 
same thereafter must be instituted and prosecuted in the district in 
which the défendant Kirk resided and résides, to wit, in the Northern 
District of the state of New York, or in the Southern District of the 
state of New York, if said proceedings may be instituted in the dis- 
trict where the recognizance was executed. That personal service 
of said writ on Kirk in the Northern District of New York did not 
give jurisdiction to the District Court of the Eastern Division of the 
Southern District of Georgia. The défendants contend that this 
action cannot be maintained against the United States, but this con- 
tention is of little importance, as the United States has appeared and 
answered, as has the défendant Clinton D. MacDougall, as marshal 
of the Northern District of New York. The power and jurisdiction 
of this court to restrain the marshal, an ofïicer of the government, 
from enforcing and collecting said exécution, if the same and the 
proceedings on which founded are yoid, cannot well be questioned. 
See cases hereafter cited. 

The main contention of the government is that when Kirk signed 
the recognizance, even though the act was donc in the Southern 
District of New York, he entered into an obligation to produce his 
principal, Gaynor, in the District Court of the Eastern Division of 
the Southern District of Georgia, which recognizance was to be filed 
there, and that he thereby submitted himself to the jurisdiction of that 
court for ail purposes, and that personal service of the writ of scire 
facias upon him at any place within the United States, or by two re- 
turns "nihil," was good and sufficient service and notice. This court 
is of the opinion, and holds, that.it sufficiently appears from the rec- 
ord that the recognizance in question was duly forfeited and estreated, 
and that the District Court for the Eastern Division of the Southern 
District of the state of Georgia had power and jurisdiction to estreat 
such recognizance and déclare it forfeited. If, however, as is al- 
leged in the bill of complaint, Gaynor did appear as ordered and at 
the times ordered, and the trial was fixed for a day certain when 
the défendant was to appear, and the order estreating and forfeiting 
the recognizance was made prior to that time, it présents a serious 
question whether that court had power to make a valid order con- 
firming the order estreating and forfeiting the recognizance made at 
a time when there was no default and when the court had no right 
to make such an order. If Gaynor was ordered and directed to ap- 
pear on the I7th, and the surety had notice, then that was the time 
for him to produce the défendant, and, if he failed to produce the de- 
fendant in the indictment on that day, an order could be made for- 
feiting and estreating the recognizance because of such default, but 
this nonappearance or nonproduction of the défendant would not au- 
thorize the making of an order confirming an order estreating the 
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bond for the nonappearance or the nonproduction of the défendant on 
the 7th day of March, at which time the défendant was under no obli- 
gation to appear, and on whicti day the surety was under no obliga- 
tion to produce him. Such an unwarranted proceeding could net 
be validated by any subséquent order of confàrmation. It must be 
conceded that there is an inconsistency in the record itself. This 
contention présents a question of fact which can only be determined 
satisfactorily on the trial. 

As to the other question raised in this case, there is but little doubt 
as to what the law in fact is. This court finds no case holding that a 
recognizance given in a certain district of one state, where the de- 
fendant and his surety réside and where the défendant is apprehended, 
for the appearance of the défendant in another district in another state 
where the indictment is found, may be collected or enforced against 
the surety by exécution issued upon scire facias issued out of the Dis- 
trict Court where the défendant was to appear, but which was not per- 
sonally served on the surety in such district, but was served person- 
ally in the district where the surety résides. 

It has been contended by the government that the scire facias pro- 
ceeding in this case is not an original suit or proceeding, but a mère 
continuation of the criminal proceeding. The original proceeding 
was a criminal prosecution by the United States of America against 
John F. Gaynor and other indicted persons, whose names it is un- 
necessary to mention, except that Benjamin F. Greene was one. The 
proceeding was to punish Gaynor, the principal, for an alleged com- 
mission of a crime. When Gaynor failed to appear, and the court 
forfeited or estreated the recognizance, this was not a trial or con- 
viction or punishment for a crime, but a step preliminary to inde- 
pendent proceedings authorized by law to collect a sum of money 
or a debt due to the United States under the terms of the recognizance 
entered into by Gaynor and Kirk, and this was a civil proceeding in 
its nature, although one arising under the criminal laws of the United 
States. Kirk, the surety, had no property in the state of Georgia. 
He was not a résident of that state, and could not in any case be sued 
there, in a civil action in the courts of the United States, unless found 
there and personal service had. If the government would prosecute 
him by or in an original action or proceeding, it must institute such 
proceeding in the district where he resided, or at least in the district 
where found and served. This could be done in either of two ways : 
On application to the courts in the Northern District of New York, 
possibly a writ of scire facias might issue; but in any event a civil 
action in the Circuit or District Court might be instituted to collect 
the penalty of the recognizance. This is the contention of the com- 
plainant Kirk. Is the contention well founded? 

In United States v. Payne, 147 U. S. 687, 690, 13 Sup. Ct. 442, 37 
L. Ed. 332, the Suprême Court held, without dissent : 

"While a scire facias to revive a .ludgment is merely a continuation of the 
original suit (Frierson v. Harris, 94 Am. Dec. 223, notes), a scire facias upon a 
recognizance, or to annul a patent or for other similar purposes, is as much 
an original cause as an action of debt upon a recognizance, or a bill in equitv 
to annul a patent. Winder v. Caldwell, 14 How. 434, 443 [14 L.. Ed. 487]'; 
United States v. Stone, 106 U. S. 525, 535 [27 L. Ed. 163]." 
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It is iniitnaterîal that it is a case arising under the criminal laws of 
the Uiùted States (Hunt v. United States, i66 U. S. 424, 17 Sup. Ct. 
609, 41 I». Ed. 1063); it is an original cause to enforce the liability 
of the surety upon his contract tbat at a certain time and place he 
would prgduce his principal (the alleged criminal) or pay the amount 
of the recognizance. This is substantially held by the Suprême Court 
of the United States in Hunt v. The United States, 166 U. S. 424- 
426, 17 Sup. Ct. 609, 41 Iv. Ed. 1063, where the court, per Gray, J., 
says : 

"It is a suit to enforce the penalty of a recognizance taken to secure tlie 
appearance of the principal to answer the charge and to abide any sentence 
against him." 

(The learned justice was speaking of proceedings by scire facias to 
enforce the penalty of a recognizance in a criminal case.) 

In 2 Chitty's Archbold's Practice (Prentice) (Chap. 7, p. I140) 
1140, it is said: 

"It [the writ of scire facias] Is, however, cohsidered in law as an action [cit- 
ing authority], and when brought to repeal letters patent may in fact be an 
original writ returnable in chancery, or a judicial writ returnable in the supe- 
rior court. The scire facias against bail on their recognizance^ against 
pledges, in replevin to repeal letters patent, or the llke, is In fact altogether 
an original proceeding." 

In volume 19, Encyclopedia of Pleading and Practice, page 293, 
it is said: 

"And there yet remains a second class In whlch scire facias proceedings are 
in the nature of an original action, and in some cases bave been held to be in 
fact the commencement of an original action." 

Thèse proceedings of this character are then described, and at pages 
305, 306, it is said : 

"(c) On Forfelted Becognizances In Criminal Oases. (1) In General. Pro- 
ceedings by scire facias for the purpose of enforcing forfelted recognlzances 
in criminal cases are resorted to in the fédéral courts and in the courts of many 
of the States. 

"(2) Nature of Proceeding. The purpose of a scire facias upon a forfeited 
recognizance is to give notice to the parties thereto to show cause why judg- 
ment should not be rendered against them for the amount of the recognizance. 

"Original Action. A scire facias on a recognizance is, it seems, generally 
held to be in the nature of an original action, and some cases hold that a 
scire facias upon a recognizance of bail in a criminal case is to be regarded 
as an original writ and as the institution of a new suit." 

See, also, i Saund. 71a, note; 2 Tidd, 1125-1150. 

In Niles v. Drake, 17 Pick. 516, the court said, "A. scire facias 
against bail is a new action," citing 6 Danes, Abr. 463 ; Co. Litt. 
290b ; Litt. § 505. Foster's Scire Facias says it is a new action when 
founded upon a recognizance. Foster's Scire Facias, § 13. 

The better authorities also hold a proceeding by scire facias upon 
a forfeited recognizance in a criminal case to be a civil action. See 
cases cited, notes 4 and 5, p. 307, Enc. Pleading & Practice, vol. 19. 

Indeed, it is difBcult to understand what there is of a criminal 
nature in a proceeding to collect a sUm of money of a surety in a 
recognizance given for the appearance of the défendant at the time 
and place fixed for his trial, default having been made. Does the 
surety become a criminal if the principal absconds and cannot be pro- 
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duced? Has the surety comtnitted any offense punishable by any 
criminal statute? The surety cannot be arrested or imprisoned. He 
is simply bound in contract to pay so much money. The proceeding 
to collect the amount of the recognizance is not to punish an offense 
or to impose a penalty for the violation of any law. If the amount 
be collected and the défendant in the indictment be afterwards appre- 
hended, he may be tried, convicted, and punished. It being an "orig- 
inal cause" and "a suit to enforce the penalty of a recognizance" in 
a criminal case, how can jurisdiction of the surety in the undertaking 
be obtained for the purpose of obtaining a personal money judgment 
and exécution? Certainly there must be personal service within the 
district where the writ issues, or, what is more probable, the proceed- 
ing, whether by action or scire facias, must be commencée! in the 
district where the surety résides. This court doubts the right to issue 
the writ in such a case f rom any court other than that where the 
recognizance is a matter of record. 19 Enc. Pleading & Practice, p. 
296, and cases cited; 2 Chitty's Archbold's Pr. 1141. But this is not 
decided. Even if this is true, the fact that scire facias may not issue 
in the Northern District of New York confers no power to insti- 
tute proceedings by scire facias in the District Court of the Eastern 
Division of the Southern District of Georgia against the complain- 
ant herein, who résides in the state of New York, and bind the surety 
by Personal service of such writ in the state of his résidence. Such 
proceedings are but one of two remédies, and an action on the 
recognizance may be brought in the district where Mr. Kirk résides. 
There is a remedy in the courts of the United States. That remedy 
is by an action. 

In volume 19, Enc. of Pleading and Practice, pages 275, 276, it is 
said: 

"A writ of selre facias must be properly served in the manner prescribed 
by law in order that a judgment may be rendered thereon, unless the want 
of service or the defects therein be waived. It may be laid down as a gên- 
erai rule that a writ of scire facias is to be served in the same manner as 
other process. * * • There must, as a gênerai rule, be personal service 
upon the défendant of a scire facias, or summons in the nature of a scire 
facias, at least where it is a remedy provided by statute unknown at com- 
mon law, and of a merely personal character." 

Congress may by law provide that process in any case be served 
personally any where in the United States, but it has not donc so, and 
in the absence of a statute service must be had in the district where 
the défendant résides, or, in some cases, where found. Toland v. 
Sprague, 12 Pet. 300, 327, 328, 9 L. Ed. 1093 ; Butterworth v. Hill, 
114 U. S. 128, 5 Sup. Ct. 796, 29 L. Ed. 119; Bourke v. Amison 
(C. C.) 32 Fed. 710. 

By statute, final process, as exécution, in favor of the United States, 
may be served in any state of the Union, but this has not been ex- 
tended to original or other process. See Toland v. Sprague, supra. 

In Herndon v. Ridgway, 17 How. 424, 425, 15 L. Ed. 100, the court 
said (citing Toland v. Sprague, 12 Pet. 300, 9 L. Ed. 1093) : 

"The jurisdiction of the District Court over parties is acquired only by a 
service of process, or their voluntary appearance. It bas no authority to is- 
sue process to another state." 
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In United States v. American Lumber Co., 85 Fed. 827, 29 C. C. 
A. 431, 56 U. S. App. 655, it was held: 

"The process of a Circuit Court of the United States cannot run beyond 
the court'» territorial jurisdlctlon, and sending writs of subpœna ad respond- 
endum without a district In whlch only they can be served, and to persons 
who are without power to serve them, are vain and futile acts." 

Tliat a writ of scire faciàs is a process, and the process by which 
the proceeding or suit is commenced against the surety (in cases of 
recognizance in criminal cases), where it is sought to enforce the li- 
ability of the surety by such a proceeding, cannot well be questioned. 
Does thé surety in a recognizance in a criminal case, which recog- 
nizance isexecuted in New York state, where he résides and con- 
tinues to réside, but is to be filed in the District Court of another 
state, as Georgia, where the indictment was f ound and is pending 
for trial, by entering into and executing such recognizance, submit 
himself to the jurisdiction of such District Court for the purpose of 
the collection of same, in case of default and forfeiture of the recog- 
nizance? Does he consent thereby that he may be proceeded against 
in Georgia; to go there and make his défenses, if any he has, and, 
if defeated, hâve exécution against his property in New York? No 
such condition or agreement is found in the recognizance or is im- 
posed by statute. 

Conceding that "when the condition of an undertaking of bail 
is broken the penalty accrues, and the parties become absolute 
debtors to the obligée for the amount thereof, and they must be held 
liable to pay the same, unless they can show some matter legally 
sufificient to excuse the default" (U. S. v. Van Fossen, i Dill. 406 
[Fed. Cas. No. 16,607] ; U. S. v. McGlashen [C. C] 66 Fed. 537 ; 
People V. Quigg, 59 N. Y. 83) ; still, thus far we hâve a debt or a 
conditional judgment, perhaps, but neither a final judgment nor a 
judgment absolute. In the scire facias proceeding properly instituted 
by due service, the défendant may appear and plead and hâve a trial 
oiE ail questions or matters of défense, and the proceeding is but a 
suit to enforce the penalty of the recognizance (Hunt v. U. S-, 166' 
U. S. 424, 17 Sup. Ct. 609, 41 L. Ed. 1063), and difïers from any 
other suit to enforce it only in the process by which commenced. 
Whether by subpœna or by writ of scire facias it is still a suit com- 
menced by process, and if the, surety has not voluntarily submitted 
himself to the jurisdiction of the court out of which the writ issues 
he must be served in the district where it issues. If he has already 
voluntarily submitted himself to the jurisdiction, why is service of the 
writ necessary at àll? Clearly not to give jurisdiction, but to notify 
the surety of the pendency of the proceeding. If the scire facias pro- 
ceeding "is a suit to enforce the penalty of a recognizance," it can- 
not be deemed commenced until the writ issues, and as it is the 
process by which the suit is instituted it must be served within either 
the district where the défendant résides or where he is found, or by 
substituted service in cases where substituted service is provided for. 
This is not such a case. 

Concède that "a court, with, power to take a bail bond has juris- 
diction of a scire facias proceeding to enforce the same" (State v.. 
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Caldwell, 124 Mo. 513, 28 S. W. 4), as this bail bond was taken by 
a commissioner in the Southern District of New York pursuant 
to law and was approved there, it was in effect taken by the court of 
that district, and that court has jurisdiction of the scire facias pro- 
ceeding to enforce the same. It was not taken in the District Court 
of the Eastern Division of the Southern District of Georgia. That 
court had no jurisdiction to take this particular recognizance, but the 
court in New York did hâve by virtue of a spécial statute. 

In United States v. Insley, 54 Fed. 223, 4 C. C. A. 296, it was 
held that a forfeited recognizance such as this may be enforced by 
scire facias proceedings, but it is expressly stated that the writ or 
process must be "duly sen'ed." 

By section 716, Rev. St. [U. S. Comp. St. 1901, p. 580], it is ex- 
pressly provided that the Suprême, Circuit, and District Courts of 
the United States may issue writs of scire facias, but there is no pro- 
vision that when issued in one district they may be served in an- 
other. 

The case of People v. Quigg, 59 N. Y. 83, has no application hère. 
That case arose under a statute of the state of New York providing 
for a summary final judgment upon a forfeited recognizance, and, 
the statute having been strictly followed and judgment entered, the 
court held that such provision entered into and formed a part of the 
undertaking of the surety, and that by executing the recognizance he 
consented, in case of default, that judgment might be entered and 
perfected in the manner prescribed by that statute, and that he waived 
any other process of law. But hère we hâve no statute of the United 
States providing for a final judgment upon a forfeited recognizance 
in any other manner than that following a suit or a scire facias pro- 
ceeding, in both of which cases the process by which the suit or 
proceeding is instituted must be "duly served." And due service 
means personal service within the district in which the process legal- 
ly issues. Undoubtedly it would be compétent for Congress to pro- 
vide for summary final judgments without notice upon forfeited 
recognizances in criminal cases, irrespective of the résidence of the 
surety in the recognizance, either at the time it was executed, or at 
the time of its forfeiture, or at the time of the institution of pro- 
ceedings to enforce the liability, and for exécution without notice, 
and in such case the surety would assent to that mode of enforcing 
his liability, but no such statute has been enacted, nor is that the 
common law. 

Elasser v. Haines, 52 N. J. Law, 10, 18 Atl. 1095, does not sub- 
stantially aid the défendants in this case. There the question was 
whether the New Jersey court would recognize and enforce against 
the défendant Haines a judgment obtained against him in the state 
of Pennsylvania, and which he had not moved to vacate, and from 
which he had not appealed. The judgment in question was obtained 
in the district court of the city and county of Philadelphia, in the 
state of Pennsylvania, on a forfeited recognizance in a civil action in 
the following manner: October 20, 1868, the défendant personally 
appeared in the said district court, and entered into the recognizance 
in question as surety for one Owens, and the condition having been 
124 F.— 22 
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broken, the recognizance was duly fbrfeited. Theretipon a writ of 
scire fadas was issued, and, défendant not being found, a return nihil 
habet was duly made, and thereafter an alias writ of scire facias was 
issued in said matter, and this also was returned nihil habet. There- 
upon judgment was entered against the défendant according to the 
laws and the practice of the courts of the state of Pennsylvania. In 
the action in New Jersey the défendant pleaded that he was not a 
résident of the district in which said judgment was rendered when 
such writs issued and such judgment was entered, nor did he appear. 
He did not deny that he was a résident of the said district when he 
executed the recognizance or of the state of Pennsylvania at the times 
mentioned, nor that he went into open court in the district and en- 
tered into the recognizance. Two nihils being équivalent to service 
on ail résidents of the state of Pennsylvania, and that being the 
recognized law of the state, and défendant being a résident of the 
state, the service was good. Défendant consented to that mode of 
ontering judgment when he entered into the recognizance. Says 
the court, page i8, 52 N. J. Law,. and page 1098, 18 Atl. : 

"The answer is that by the form of the procédure, of whlch the writs of 
scire facias formed a part, the conusor voluntarily made himself a party to 
the proceeding. He went into court and confessed a debt, subject to a con- 
dition, with the knowledge that if he absented himself from the jurisdiction 
a judgment might be talien against hlm on the return of two unserved writs 
of scire facias. Such was the légal effect of the act done by him, and in 
iutendment of law he was held to hâve assented to such effiect. If, when he 
confessed the debt, he had expressly consented, in pursuance of a local stat- 
ute, to the entry of a final judgment of this nature on the return of two un- 
served writs of scire facias, it is presumed it would not be contended that a 
judgment entered In accordance with such stipulation would not hâve been 
of unquestlonable validity; and yét aô he Is chargeable with the knowledge, 
when he eutered Into this recognizance, that such resuit would obtain, ac- 
cording to the laws then in force, the tacit assent to such procédure wants 
but little of the force that would hâve resided in such supposed positive 
agreement" 

There was a vigorous dissent in that case. But the holding in that 
case is contrary to the décisions in the state of New York. Robin- 
son V. Executors of Ward, 8 Johns. 86, 5 Am. Dec. 327; Kilburn v. 
Woodworth, 5 Johns. 37, 4 Am. Dec. 321 ; Fenton v. Garlick, 8 
Johns. 194. In the first case cited the action was on a judgment ob- 
tained in the state of Vermont, where service, not personal, was ob- 
tained according to the laws of that state, a mixture of substituted 
service and scire facias proceedings. Two "nihils" were returned to 
the scire facias, but défendant was not a résident of the state. The 
court said : 

"At ail events, there was no Personal service or actual notice. And iti the 
case of Kilburn v. Woodworth it is said that to bind a défendant by a judg- 
ment, when he was never personally summoned or had not notice of the pro- 
ceedings, would be contrary to the flrst principles of justice. And whether 
the proceedings were valld, and according to the course of thé court in the 
place where such judgment was obtalned, or not, would make no différence, 
according to the case of Buchanan v. Rucker, 9 Bast, 192. The principle on 
whlch thèse décisions turn applies to the présent case, notwithstanding Ward 
was sued as bail in Vermont. The proceedings against him there were in 
the nature of a new suit, and the bail might hâve had a good and substantial 
défense to make. There is, therefore, the same reason for his havlng notice 
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as in any other case. We are accordingly of opinion that tlie défendant is 
entitled to judgment" 

The case of Owens v. Henry, i6i U. S. 642, 16 Sup. Ct. 693, 40 
L. Ed. 837, would seem to settle the proposition that, while two re- 
turns "nihil" on successive writs of scire facias are équivalent to 
service when the défendant in the scire facias résides or is found 
within the jurisdiction of the court where the vvrit issues (Brown v. 
Wygant & Leeds, 163 U. S. 618, 16 Sup. Ct. 1159, 41 L. Ed. 284), 
and the proceeding is to revive a judgment, two successive returns 
"nihil" on two writs of scire facias are not équivalent to service 
where the défendant has left the jurisdiction of the court where the 
judgment was entered and where the writ issues, and is and résides 
in another state. 

In Owens v. Henry, supra, O. recovered judgment in Pennsyl- 
vania against H. and F., both résidents of that state. In 1865, H. 
removed to Louisiana and became a citizen of that state, and so con- 
tinued until his death. In 1866 the judgment was revived by scire 
facias, the process being served on F. only. The judgment was 
again revived in like manner in 1871. In 1880, O. proceeded on the 
judgment against H. in the courts of Louisiana. He elected to stand 
on the scire facias proceedings of 1871. The Suprême Court of the 
United States held that the judgment had no binding force as against 
H. in Louisiana, for the reason that H. was not served with the 
process of scire facias, although there were two returns nihil, and had 
not voluntarily appeared. In the opinion of this court this case 
settles the principle that two returns nihil are not équivalent to serv- 
ice, except where the writ issues lawfully out of the court in the juris- 
diction where the défendant résides. Service in this manner, to be 
good service, assumes that the défendant résides within the jurisdic- 
tion of the court issuing the writ, but cannot be found. In such case 
tvi'O returns nihil are équivalent to personal service, but two returns 
nihil are not service when the défendant does not réside within the 
jurisdiction of the court issuing the writ. If this be true in a case 
for the recovery of a sum of money, where judgment was lawfully 
issued in the first instance on personal service, and the proceeding 
is to revive a judgment, how much more ought it to be true in a 
case where the scire facias proceeding is an original suit, or in the 
nature of an original suit, arid the défendant does not réside within 
the jurisdiction of the court issuing it, and neither resided nor was 
within the jurisdiction of that court at the time the recognizance 
was executed or default thereon taken or when the writ issued. 

In Owens v. Henry, 161 U. S. 642, 16 Sup. Ct. 693, 40 L. Ed. 837, 
the court, in concluding its opinion, said, citing cases : 

"Vlewed as a new judgment rendered as in an action of debt, It had no 
binding force in Louisiana, as Henry had not heen served witti process or 
voluntarily appeared. And considered as in continuation of the prier action 
and a revival of the original judgment for purposes of exécution, on two re- 
turns of nihil, it operated merely to keep in force the local lien, and could not 
be availed of as removing the statutory bar of the lex fori, for the same rea- 
son. Thompson v. Whitman, 18 Wall. 457 [21 L. Ed. 897] ; Pennoyer v. Neff, 
95 U. S. 714 [24 L. Ed. 565]; Grever & Baker Sewing Machine Oo. v. Ead- 
clifEe, 137 U. S. 287 [11 Sup. Ct 92, 34 L. Ed. 670]; Steel v. Smith, 7 Watts & 
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S. 447; Evans v. Reed, 2 Mlch. N. P. 212; Hepler v. Davis, 32 Neb. 536 [49 
N. W. 458, 13 L. E. A. 565, 29 Am. St. Eep. 457]." 

It is contended by the défendants that the Circuit Court o£ the 
Northern District of New York cannot interfère by injunction with 
the judgment of the court of the Eastern Division of the Southern 
District of Georgia, as that is a court of co-ordinate or concurrent 
jurisdiction, having equal power to grant the reHef sought by injunc- 
tion. 

The complainant in tliis action is a résident and an inhabitant of 
the State of New York, where he owns real estate. The alleged judg- 
ment was obtained and entered of record in the District Court of the 
Eastern Division of the Southern District of the state of Georgia. 
Execution thereon, which, if the judgment is valid, may run to any 
state in the Union, was issued and dehvered to the marshal of the 
Northern District of the state of New York, and he, under the au- 
thority thereof, has levied upon and proposes to proceed and sell, 
for the benefit of tlie United States, this real estate of the complain- 
ant. The complainant allèges that the judgment upon which such 
exécution was issued is absolutely void ; that the court had no power 
to enter it. It is hardly necessary to say that if the judgment is void 
the exécution thereon is also void. If the exécution is void, then 
Clinton D. MacDougall, the marshal of the Northern District of New 
York, has no right or power whatever to levy upon and sell the real 
estate of the complainant in this action situated in the state of New 
York, where the complainant résides. The complainant cannot be 
compelled in any such manner to go to the state of Georgia and 
into the District Court of the Eastern Division of the vSouthern Dis- 
trict thereof, and move there in that court to set aside the judgment. 
He had no légal notice of the proceedings which resulted in such judg- 
ment. In that action or proceeding he did not submit himself to the 
jurisdiction of that court, and it is not a case where the alleged de- 
fendant therein, the complainant in this action, is under any obliga- 
tion whatever to proceed in that court. He has the right to invoke 
the protection of the Circuit Court of the United States in the dis- 
trict where he résides, and where his property wrongfully and illegally 
levied upon, and proposed to be sold, is situated. He has the right, 
in the district of his résidence and where the subject-matter of the 
litigation is situated, to défend himself and his property against an 
unwarranted and an illégal seizure and sale of his real estate on pro- 
cess issued by the District Court in another state. This is an action 
by the complainant to protect and défend his property situate in this 
district — the Northern District of New York — against the illégal and 
unwarranted acts of the marshal. If the exécution in the hands of 
the marshal is void, then that ofifîcer has no right to take any action 
under it. If the complainant would protect himself and protect his 
property, he must hâve thèse illégal acts restrained, and it is hardly 
reasonable to say or contend that he may maintain such an action 
against the marshal in the District Court of the Eastern Division of 
the Southern District of Georgia, where neither of the parties réside. 

If the exécution in the hands of the marshal of the Northern Dis- 
trict of New York, and by virtue of which he has levied upon and pro- 
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poses to sell the real estate of the complainant, is void, then the mar- 
shal is a trespasser. He assumes to act as marshal, and in exécution 
of a process issued out of one of the courts of the United States. 
The right of action is given by the laws of the United States which 
make the marshal responsible for trespasses committcd by him in 
his oiïîcial character. Bock v. Perkins, 139 U. S. 628, 11 Sup. Ct. 
677, 35 L. Ed. 314; Buck V. Colbath, 3 Wall. 334, 18 L. Ed. 257; 
Texas & Pac. Railway v. Cox, 145 U. S. 593, 12 Sup. Ct. 905, 36 
L. Ed. 829. A suit against a marshal of the United States for acts 
done in his officiai capacity is a suit arising under the laws of the 
United States. Sonnentheil v. Christian M. B. Co., 172 U. S. 401, 
19 Sup. Ct. 233, 43 E. Ed. 492. The complainant in this action is 
under no obligation to lie still until his property has been sold and 
his title clouded. He may restrain, in a court of compétent juris- 
diction, ail thèse illégal acts, and prevent either a sale of his property 
or any act that will cloud the title. A suit in equity, under some cir- 
cumstanceie, may be maintained to set aside a void judgment, and of 
course to set aside an exécution thereon, or to restrain the collec- 
tion of a void judgment. First National Bank v. Cunningham (C. 
C.) 48 Fed. sic; Pac. R. of Nev. v. Miss. P. R. Co. et al., m U. 
S. 505, 4 Sup. Ct. 583, 28 L. Ed. 498; U. S. V. Throckmorton, 98 
U. S. 61, 25 L. Ed. 93; Krippendorf v. Hyde, iio U. S. 276, 4 Sup. 
Ct. 27, 28 L. Ed. 145; N. C. R. Mill Co. v. St. L. O. & S. Co., 152 
U. S. 596, 14 Sup. Ct. 710, 38 L. Ed. 565. 

It is urged that this complainant is not entitled to équitable relief 
for the reasons that Gaynor, the principal, did not appear for trial, 
as required, but fled to Canada, where he is now sojourning, defying 
extradition, and that by so doing he escapes justice. But this action 
in equity has nothing to do with the appréhension, extradition, and 
trial of Gaynor. The United States is entitled, in an appropriate 
action in the proper jurisdiction, to collect the penalty of the recogni- 
zance entered into by Gaynor with Kirk as surety for his appearance, 
etc., in the Eastern Division of the Southern District of Georgia. 
But such collection must be made in due form of law through the 
instrumentality of a court having jurisdiction, and the surety must, 
on due notice, hâve his day in court in the proper jurisdiction, to 
présent his défense, if he has one. How far the confused record 
made as to the time when Gaynor was in fact required to appear for 
trial may be explained, the court cannot now décide. Ordinarily 
the record in such a case cannot be contradicted, but hère we hâve 
a confusion of statement that possibly may be subject to explanation 
by oral évidence. 

This court does not décide that the alleged judgment is void, or that 
the exécution now in the hands of the marshal of the Northern Dis- 
trict of New York is void and may not be enforced, but from the 
foregoing considérations is forced to the conclusion that there is 
such serions doubt that the injunction pendente lite asked should be 
granted restraining Clinton D. MacDougall, as marshal of the North- 
ern District of New York, from taking further proceedings to enforce 
or collect the exécution until the trial and décision of this action on 
the merits. On the trial ail the facts will appear fully. An order 
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to that effect will be drawn and entered when settled. Same will 
be settled before me on five days' notice, and each party will submit 
to the other a proposed order. 



KNOTT V. BVENING POST CO. et al. 
(Circuit Court, W. D. Kentucky. July 20, 1903.) 

1. Corporations —Assbts—Trhst Fond. 

WMle the capital stock and property of a corporation are regarded as 
a trust fund for the payment of Its debts, they are not a trust fund for 
the payment of stockholders on dissolution. 

2. Samb — Liquidation— Recbiybbs. 

Under Gen. St. Ky. § 561, authorizing a corporation, on termination of 
Its charter by lapse of time, to continue its business for the purpose of 
closing its affairs, the faet that a corporation, just prior to the termina- 
tion of its corporate existence, for the purpose of liquidation, passed a 
resolution appointing a certain trust company as a liquldator, and pro- 
vlding for the sale of the corporatlon's property and assets, in the ab- 
sence of fraud, did not constltute a ground for the appointaient of a re- 
ceiver at the instance of a dissenting minority stockholder. 
8, Samk — State and Fédéral Courts— Conplicting Jurisdiction— Distribu- 
tion OF Assets. 

Where, in an action by a stockholder in the state court against the cor- 
poration, the only relief which could hâve been granted on the case made 
by the complaint was an order requirlng an inspection of the corporatlon's 
books, and af ter the Institution of such action another suit was iustituted 
in the fédéral court by a creditor of the corporation, alleging its insol- 
vency, and in such action a receiver of the corporation was appointed, 
who rightfully acquired possession of the corporatlon's property before 
a receiver had been appointed by the state court in the stockholder's ac- 
tion, the fédéral court, having flrst acquired Jurisdiction of the res, would 
not surrender the property to the receiver appointed in the state court, 
for distribution. 

Humphrey, Burnett & Humphrey, for complainant, 
Helm, Bruce & Helm, for défendants. 

Dodd & Dodd and Kohn, Baird & Spindle, for petitioner Louis- 
ville Trust Company, receiver. 

EVANS, District Judge. The Evening Post Company, a corpora- 
tion, was organized under the provisions of chapter 56 of the Gen- 
eral Statutes of Kentucky on the ist day of May, 1878. By its 
articles of incorporation it was to continue in existence for a period 
of 25 years, namely, until May i, 1903. The complainant, a citizen 
of Missouri, holding the past-due notes of the company for $6,000, 
brought a suit at law against it in this court for the recovery of a 
judgment thereon. The company having confessed the indebtedness 
and its nonpayment, judgment was rendered accordingly, and soon 
afterwards an exécution of fieri facias which issued thereon was re- 
tumed nulla bona. This action in equity, in the nature of a cred- 

1[3. Confllct of jurisdiction between fédéral and state courts, see note to 
Louisvllle Trust Co. v. aty of Cincinnati, 22 C. C. A. 356. 
See Courts, vol. 13, Cent. Dig. § 1407. 
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itors' bill, was înstituted on May 27, 1903 ; and on the following- day, 
upon the motion of the complainant and by the consent of the 
défendants, Lewis C. Humphrey was appointed the court's receiver, 
and was directed, as such, to take possession of ail the property of 
the Evening Post Company, which was accordingly donc by him on 
that day. That property, before the issual of the exécution, had been 
placed in the hands of the défendant the Columbia Finance & Trust 
Company, as liquidator, under a plan for winding up the affairs of the 
Evening Post Company, adopted on April 30, 1903, by the almost 
unanimous vote of its stockholders at a meeting held for that purpose. 
On the 28th day of June, 1903, the cause was referred to the master, 
to advertise for, ascertain, and report to the court the debts proved 
against the company. On the 6th day of July, 1903, the master made 
a partial report, showing the names of the creditors who up to that 
time had proved their claims, and the amounts of the latter, which 
aggregated $119,163.51. The gross indebtednfiss, when ail the claims 
shall be proved, will probably increase that aggregate to $120,000 
or over. 

At this stage of the proceedings in this court, the Louisville Trust 
Company, alleging itself to be the receiver of the Evening Post Com- 
pany, appointed by the judgment of the Jefiferson circuit court, chan- 
cery branch, First Division, rendered June 27, 1903, in the action 
therein pending of Bruce Haldeman and others, executors of the will 
of W. N. Haldeman, deceased, against the Evening Post Com.pany 
and others, presented, and was given leave by the court to iîle, its 
intervening pétition herein ; and, having filed it, the said trust com- 
pany thereupon moved this court for an order directing its receiver, 
Lewis C. Humphrey, to turn over to the state court receiver ail 
the property of the Evening Post Company in his hands, and based 
this motion upon the ground, stated generally, that the state court, 
in the proceedings therein pending, had fîrst acquired jurisdiction 
over the assets and property of the Evening Post Company, and 
the conséquent right to adjudicate ail questions relating to its admin- 
istration and distribution among the parties entitled to share therein. 

The application thus made raises the question of which of two 
courts of concurrent power shall control the administration and dis- 
tribution of the assets of the Evening Post Company. Such con- 
flicts are always somewhat embarrassing, not, perhaps, because ei- 
ther court is at ail tenacious of its rights, or especially anxious to 
perform the labors required, but rather because litigants become 
embittered, or imagine that one court will take a view of the law more 
favorable to one than to the other of the parties in interest. The 
courts themselves, with the fullest respect for each other, and with a 
natural tendency to abdicate rather than to seize upon burdens, must 
consider merely what are the rights of the court and the litigants 
under the established principles of law applicable to such cases. 
With nothing but the highest respect for the state court in this in- 
stance, coupled with the fullest détermination to yield to it every- 
thing that established principles of law demand, I enter upon the 
considération of the very interesting, though perhaps not novel, ques- 
tions invclved. 
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Accompanying the intervening pétition of the Louisville Trust 
Company, the receiver appointed by the state court, is a transcript 
of the record in the case of Haldeman's executors against the Even- 
ing Post Company, the Columbia Finance & Trust Company, trus- 
tée of the Evening Post Company, Richard W. Knott, J. M. Ather- 
ton, John R. Knott, Eugène Q. Knott, and Laura G. Boyle, défend- 
ants, the last five of whom are called in the pétition "individual de- 
fendants." This suit in the state court was commenced on May 12, 
1903. The pétition therein is too long to be copied in full in an 
opinion, but in substance it avers the following facts, and nothing 
more, namely, that in June, 1898, their testator, W. N. Haldeman, 
acquired 48 shares of the capital stock of the Evening Post Company, 
vi'hich at his death came to their hands as part of the assets of his 
estate ; that the capital stock of that company — $60,000 — was di- 
vided into 600 shares, of $100 each, which were claimed to be owned 
by certain of the défendants, as foUows, namely, Richard W. Knott, 
427 shares; J. M. Atherton, 65 shares; Eaura G. Boyle, 50 shares; 
John R. Knott, 5 shares; and Eugène O. Knott, 5 shares — besides 
the 48 shares owned by the plaintififs ; that under its charter the cor- 
porate existence of the company expired May i, 1903; that the indi- 
vidual stockholders named, other than the plaintififs, had for years 
been the oiïicers and directors of the company, and had operated 
it as their own private property, without any meeting of the stock- 
holders or élection of directors; that being informed about April 
25, 1903, that the charter of the company was about to expire by its 
own terms, the plaintififs repeatedly demanded, both verbally and in 
writing, the right, as stockholders, to examine and inspect the books 
and affairs of the company, but that they were always absolutely and 
positively refused the right and opportunity to do so ; that they de- 
manded repeatedly, and werie as often refused, a statement of the 
assets and liabilities of the company, and full data respecting the 
same ; that a meeting of the stockholders was called by the défendant 
for April 30, 1903, which they attended, and that over their protest 
the stockholders adopted a resolution in the following language : 

"Whereas, the charter of the Evening Post Company will expire on the 
first day of May, 1903; and, whereas, It has become necessary to hâve ail 
the assets of every character of the company sold for the purpose of paylug 
Its debts and distrlbutlng the surplus, if any, among the stockholders; and, 
•whereas, It Is Impossible to properly advertlse and sell said property by the 
Ist of May next; therefore, be It resolved: First. That the Columbia Finance 
& Trust Company be, and It Is hereby, appointed liquidator of the affairs of 
the corporation, with directions to operate for the use of the stockholders the 
affairs and business of said corporation as they hâve been operated until the 
property can be properly advertised and sold, and the possession thereof deliv- 
ered to the purchaser. Second. That prior to the said sale the liquidator shall 
cause to be made for the use of the stockholders a comprehensive statement 
of the assets and liabilities of the corporation, and furnish said stockholders 
with a copy of said statement. Third. That the said liquidator shall, in its 
advertisement, specify the nature of the articles to be sold, and shall make 
such sale for cash, to be pald on the dellvery of possession, and shall require 
of the purchaser that he deposlt a certlfled check for an amount equal to 
one-thlrd of the total purchase price, which the liquidator shall hold and 
crédit upon the purchase price when the sale is consummated, or, if for any 
reason it shall be set qside. returu to the bldder. If the said bidder to whom 
the property Is knocked down shall fail at once to dellver to the liquidator the 
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certified check as herein provided, the liquidator shall immediately resell 
the property, and refuse to receive bids from said former bidder. Fourth. 
Sald liquidator may, in his discrétion, employ an auctioneer or otlier agent 
necessary or proper to be used In tlie sale of the property. Fifth. Untll 
said sale, and during the opération of said property, said liquidator is glven 
full authority and permission to employ sueli agents and persons as may be 
necessary to properly, conveniently, and economically operate the property, 
and keep an account of ail its expenses, and take vouchers therefor. And 
after the property has been fuUy administered it shall make out a compre- 
hensive account of its acts and doings, and shall furnish a copy thereof to 
eaeb of the stockholders. Sixth. The said liquidator shall from the proceed» 
of the sale of the property pay ail debts of the corporation, and the balance, 
if any, shall be dlstributed among the stockholders according to their légal 
rights." 

The pétition further alleged that on April 30, 1903, the said liquida- 
tor qualified as such; that the plaintifïs renewed their demands to it, 
and that it also has denied and refused to grant any of them; that 
they do not know and are not advised as to any indebtedness of the 
Company, nor how it was creatcd or secured, nor are they advised of 
the assets of the company; that they can only obtain such informa- 
tion from the books of the company, wliich are under the control of 
the individual défendants, who positively refuse to allow the plaintifïs 
any access thereto or any statement of their contents ; that they are 
informed and believe that the défendants are still conducting and 
operating the business of the company, and at great loss and expense ; 
that they hâve the right to inspect at reasonable times the books and 
afifairs of the company, and to ascertain its financial condition, and 
that they are wrongfully denied that right by the défendants, who also 
refuse to give them any statement of the financial condition of the 
company, or of its assets and liabilities ; that the liquidator is adver- 
tising and calling upon ail the creditors to présent their claims, prop- 
erly proved, by June i, 1903; that they are advised that the individual 
défendants hâve taken over to their own use and are nowr using ail 
of the property and good will of the company; that in law and in 
equity and in good conscience they are entitled to an inspection of the 
books and afïairs of the company, but, though often demanding it, 
they are always refused ; that the assets of the company are, or should, 
in right and law and equity, be of the value of $60,000, at least, and 
that the maximum liabilities under the charter should not be over 
two-thirds of that sum, or $40,000 ; that they do not know and cannot 
State what either the assets or the liabilities of the company are, other 
than the capital stock; that, notwithstanding the charter fixed the 
maximum Hmit of indebtedness of the company at $40,000, yet the 
total indebtedness exceeds $109,000, and that the individual défend- 
ants constitute ail, or nearly ail, of the creditors of the company ; that 
the books of the company show, or should show, the extent, character, 
and origin of the indebtedness, and the nature of the transactions out 
of which they grew, and that without an inspection of the books and 
papers of the company they cannot ascertain the facts, nor whether 
the debts are valid and binding obligations of the company, and that 
notwithstanding the individual défendants are managing the afïairs 
of the company, and hâve the custody of its books and papers, they 
refuse plaintifïs ail access to them, and ail information from them, and 
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ail right and opportunity to inspect them ; , that to the end that the 
affairs oî the company may be wound up and liquidated, and that they 
may be fairly dealt with according to law, an inspection df the books 
is necessary; that proper information to this end cannot be derived 
from a mère copy of the books and papers, nor from the conclusions 
and statemCnts of an accountant or bookkeeper; that the individual 
défendants claim to be ail the creditors of the company, and the com- 
plainants know of no one else who claims to be a créditer thereof, and 
they are ail called upon to set up and prove their demands., to the end 
that the afifairs of said company may be liquidated and settled in that 
suit; that it is impracticable and impossible to hâve a fair, just and 
proper accounting and settlement of the business and aflfàirs of the 
Evening Post Company, except in that suit, and that, in view of the 
persistent conduct of the défendants therein, the plaintifïs will not and 
cannot be informed or advised of the assets and liabilities of the com- 
pany until the défendants are compelled to furnish such information, 
and to'allow the plaintifïs to inspect and examine the books, accounts, 
and afifairs of the company ; that the individual défendants are claim- 
ing and insisting that there is a great value attached to the good will, 
name, and the operative plant of the Evening Post Company, including 
the télégraphie and other correspondence facilities built up, acquired, 
and estabhshed by it, which would be endangered and probably lost 
if the publication of said newspaper by it were abandoned, and that, 
in order to préserve it and to get the benefit of it, the défendants' 
claim that the newspaper shoiild be operated pending the closing up 
and liquidation thereof, to the end that its good will, name, and facili- 
ties aforesàid may be sold to the best advantage, but the plaintifïs 
State that they are not informed and hâve no means of knowing as 
to what the value of the good will, name, and facilities aforesàid are, 
nor as to whether there is any value thereto, and that they cannot hâve 
or form an opinion touching the same without a full and free inspec- 
tion of the papers, documents, books, and accounts of the Evening 
Post Company. The prayer of the pétition is in this language : 

"Wherefore, the premlses considered, the plaintiffs pray for a settlement 
o( the accounts of the Evening Post Company, and of the Columbia Finance 
& Trust Company as liquidator thereof, herein, and that this cause be re- 
ferred to the commissioner of this court to audit, state, and settle the accounts 
of the Columbia Finance & Trust Company as trustée or Uquidator of the af- 
fairs and business of the said Evening Post Company; that a full, true, and 
correct accounting of the business and affairs of the said Evening Post Com- 
pany, and of the liabilities against the same, be ascertained and reported, 
and the assets sold and disposed of, and distributed amongst the parties 
thereto according to their respective interests. PlaintifCs further pray that 
pending this action, and until the final liquidation of the affairs of the Even- 
ing Post Company, and the sale of its plant and assets, that the court herein 
détermine as to whether or not the affairs of the said Evening Post Company 
should be continued In opération, and, If so, that the opération of the said 
plant be eonducted under and subject to the orders of the court herein. 
And the plalntlfls further pray that a mandatory prellminary order be entered 
herein, comœanding and directing the défendants, and each of them, to allow 
the plaintiffs reasonable access to, and an examination of, the books, papers, 
documents, and affairs of the said Evening Post Company, including ail docu- 
mentary information in connection therewith which is in the possession of the 
défendants, or any of them. And the plaintlffs further pray for their costs 
herein expended, and for ail such proper and équitable relief as the nature of 
the case may demand." 
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It appears also from the transcript accompanying the intervening 
pétition that the Evening Post Company and the individual défendants 
on May 23, 1903, filed an answer to the pétition in the state court, in 
which they expressly denied many of its material allégations, and, con- 
testing the rights claimed by the plaintifïs, among other things nrged, 
and at the argument they insisted, that the purpose of the plaintifïs 
was to acquire information which would benefit their own publications, 
viz., the Courier-Journal and the Times, at the expense of their com- 
petitor, the Evening Post, but, while the last-named matter could be 
given such weight as might be thought to be proper by the state court 
to which it was addressed, it seems to be quite immaterial upon any 
issue before this court. It also appears from the transcript that the 
Columbia Finance & Trust Company on May 23, 1903, filed its answer 
in the state court proceeding, and much signifîcance seems to be at- 
tached to the fact that it therein states that it submits itself to the 
jurisdiction of the court, and that it will, of course, obey ail its orders, 
although at the same time it protests that it will be burdensome and 
unnecessary to subject the corporation to the costs and expenses of 
winding up its afïairs in a judicial proceeding. Undue importance 
should not be given to this submission to the jurisdiction of the court 
by the answer of the liquidator, because, at last, its gênerai language 
must be confîned and limited to the scope of the plaintifïs' pétition, 
when fairly ascertained. 

Upon a preliminary hearing the learned judge of the state court 
ruled that the plaintiffs were entitled to inspect the books, etc., of the 
corporation, and on the 4th day of June, 1903, appropriate orders to 
that end were made to enforce that right. However, when the per- 
sons against whom those orders were directed were appHed to, it was 
developed that they no longer had any control over the books, be- 
cause previously thereto, viz., on May 28, 1903, they had ail been 
turned over to the receiver of this court pursuant to its orders. On 
the 27th day of June, 1903, on the motion of the executors of W. N. 
Haldeman, the state court appointed the receiver who has made the 
motion we are now considering, for an order requiring this court's 
receiver to turn over to the state court's receiver ail the assets, etc., 
of the corporation, not at ail for the inspection of the books, but alto- 
gether for the purpose of having those assets administered and dis- 
tributed by the state court. I hâve been at pains to state accurately 
the averments of the pétition in the state court suit, including even its 
répétitions, in order that we m.ight certainly get its full scope, and give 
it effect accordingly. While the prayer of the pétition is much broad- 
er, the real scope of the pleading — the subject-matter of the suit — • 
must be determined by such of its averments as présent a valid basis 
for the relief asked, for it cannot be that any relief can be properly 
granted, except such as may logically follow if the averments of the 
pleading are true— that is to say, such as may be appropriate to the 
case made by the pétition. 

Upon an application of this character, the proceedings in the state 
court, upon which its receiver bases his claim, are certainly open to 
inquiry so far as it may be necessary for the court applied to, to as- 
certain the merits of the application, for, if it acted upon mère sug- 
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gestion only, ît mîght do palpable injustice to the rights of litigants. 
Proceeding upon this view, and industriously endeavoring to ascer- 
tain the full scope of the litigation in the state court, I hâve not been 
able to find such averments in the pétition of Haldeman's executors 
as would authorize any relief, except that of an inspection of the 
books, papers, and aiïairs of the Evening Post Company. That 
relief seems to be absolutely ail that the plaintiffs therein could legit- 
imately obtain on the case made by their pleading. With the daim 
to that relief this court has neither disposition nor right in the slight- 
est degree to interfère. It is only because it is asked to surrender 
property in its possession, and which has been seized at the suit 
of creditors, to the end that it may be subjected to their demands, 
that we look into the proceedings of the state court at ail, for other- 
wise our examination of them might be unauthorized. While, as 
I think, the scope of the pétition in the state court was limited to the 
claim of the plaintifïs to examine the books, etc., it is insisted that 
the prayer broadens that scope; but it seems to be a sufïïcient answer 
to this to say that the rights of a litigant must be measured not alone 
by his prayer for relief, but by the case made by the facts stated in 
his pleading. 

It is also insisted that the pétition shows that the resolutions ap- 
pointing the liquidator created a trust, and the liquidator a trustée, 
and that the pétition, to the end that the trust should be enforced and 
the aflfairs of the corporation wound up, called upon the défendants 
and ail others who are creditors to prove their debts, so that the af- 
fairs of the company might be settled in that suit. Do thèse matters 
afiford any grounds for surrendering the corporate assets to the state 
court receiver ? 

While the capital stock and property of a corporation are regard- 
ed as a trust fund for the payment of its debts, it can hardly be main- 
tained that they are a trust fund for the payment of stockholders. 
Their right is ownership, and the trust-fund doctrine does not reach 
them. It is to be remembered that the plaintifïs in the case in the 
state court are stockholders, and nothing more; that they own 8 
per cent., and no more, of the capital stock; that they do not allège 
that the corporation is insolvent; and that their pétition does not 
claim that they are entitled to the appointment of a receiver, nor to a 
seizure of the corporate assets, upon any ground whatever. Their 
demand — ^possibly a most reasonable one — was to inspect the liooks,. 
etc., so that they could understand the condition of the company in 
which they had an interest. The corporate existence of the company 
was on the eve of expiration, and a very large majority of the share- 
holders desired either to reorganize so as to continue the business, or 
else in some way to secure as large a price for its assets as possible. 
While the 25 years expired May l, 1903, yet section 13 of chapter 
56 of the General Statutes of Kentucky, and section 561 of the Ken- 
tucky Statutes, which is an amendment thereof, fully authorize the 
corporation to continue to act, though only for the purpose of clos- 
ing up its business. No précise mode for doing this is prescribed, 
and probably was not at ail désirable; but ail corporations, in ail 
stages of their existence, must act by agents, and in this instance,^ 
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in order that the business of the corporation might be closed, it, at 
a full meeting of its stockholders, adopted the plan of having it done 
by a responsible trust company as an agent, called a "liquidator," 
selected by themselves. This company was an agent merely to 
perform the legitimate work and duty of closing up the business 
of the corporation. While, in a gênerai way, ail agents are trustées, 
an appointment of one does not make the corporate assets a trust 
fund in this case, any more than would the appointment every day 
of corporate agents constitute them trustées, in such a sensé as to 
put ail the corporate assets into the shape of trust funds, to be admin- 
istered in equity, unless other most material circumstances arise. 
Ninety-two percent, of the stock was voted in favor of the plan adopt- 
ed in this case, while only 48 shares, owned by Haldeman's executors, 
voted against it. The authorities ail agrée that when one buys the 
stock of a corporation he impliedly agrées to submit to the rule of 
the majority, and that, if the acts done by a majority are intra vires 
and without fraud, they are binding. Dudley v. Kentucky High 
School, 9 Bush, 576; Cook on Corporations, § 684; Clark & Mar- 
shall on Private Corporations, § 628. Hence we can see no reason 
why, as between the shareholders in this case, the plan adopted was 
not entirely permissible, especially as it was evidently supposed to 
be an expéditions and inexpensive way of accomplishing the desired 
resuit. To permit 8 per cent, of the shareholders to defeat this plan 
would be to give control to a small minority, rather than to a large 
majority; and that, too, in a case where, at least on its face, no per- 
ceivable wrong to any one appeared to inhere in the plan adopted. 
Of course, the chancellor may well be applied to by any shareholder, 
whether in a minority or not, to prevent the destruction or injury of 
any of his rights by wrongdoing, but no right of his is violated by 
merely outvoting him upon a matter fairly within the rights of those 
who do it. An appeal to the courts in such a case can generally 
only be made when fraud or some violation of law or of the rights of 
some person in interest can be alleged. As nothing of that sort can 
be fairly said to be charged in this instance either against the liquidat- 
ing agent or the corporation, unless it be the refusai of inspection 
of the books, it seems too clear for further argument that there is 
nothing charged in the pétition of Haldeman's executors which would 
in any way entitle them to hâve the state court seize the corporate 
assets. It might be that under some circumstances a court of eq- 
uity could remove an unfaithful trustée by a direct proceeding for 
that purpose, but while it might do that, and appoint another in his 
stead, it would not necessarily follow that it could seize the corpus 
of the trust fund because an agent has been unfaithful. Nor could 
such seiznre be justified by any mère failure or refusai to allow an 
inspection of books. But hère there can be no claim, and there is 
none, that the liquidating agent was corrupt or unfaithful. As be- 
fore remarked, no express mode for closing the business of corpora- 
tions is prescribed by the statute. That matter is wisely left to those 
most interested to do it in such way as may suit them, subject, of 
course, to the right of any one to go into court if his rights are vio- 
lated. But I conclude that there is no fact alleged in the state court 
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proceeding which would give that court any right to seize the prop- 
erty of the Evening Post Company, nor to give any relief except that 
df inspècting the bocks, etc. — a right of the executors of Mr. Halde- 
man, which that court alone, in the then aspects of the case, could 
détermine. And it is certain that nothing else was attempted, and 
that no seizure was made until after the property of the corporation 
was ail in the hands of the receiver of this court. 

But even if thèse views be unsound, the case goes far beyond this 
phase of it. The complainant in the creditors' bill filed in this 
court was not a shareholder, but a judgment creditor. Creditors 
are to be cared for before the stockholders who owe them. The com- 
plainant creditor, a citizen of Missouri, on behalf of himself and ail 
other creditors of the corporation, exercising a right plainly given 
him by the laws of the United States, in the regular way, applied to 
this court for the protection and enforcement of his rights before it 
appeared that any stockholder was doing more than seeking to ob- 
tain information as to the status of the afïairs of the corporation. In 
due and orderly course, and by the pfoper and legitimate processes 
of the court, the property of the debtor was seized for the purpose of 
satisfying the demands of its creditors one month before the state 
court appointed its receiver, and this court has ever since had it in 
due course of administration. 

As already indicated, the pétition filed in the state court, even if 
we disregard the answer thereto, and assume its averments to be 
true,-does not state facts which would authorize a court of equity 
to seize the corporate assets at the instance of a stockholder, nor did 
the pendency of that suit per se create a lien thereon, nor, indeed, 
was anything done or attempted in the state court which brought 
the assets of the corporation within the grasp of the law, éither ac- 
tually or potentially, within the meaning of those terms as used in 
cases where there is a conflict of jurisdiction, until some weeks after 
those assets had been placed in the hands of the receiver of this 
court. After that was done, though no receiver had been asked 
for in plaintifïs' pétition, the state court receiver was appointed on 
their motion. 

Stated broadly, the question: to be determined is this : Which of 
the two courts, under the facts stated, first acquired jurisdiction over 
the assets of the Evening Post Company? : I mean over the assets, 
and not merely over the corporation, for the purposes of securing 
the relief to which the stockholder was entitled on the facts stated in 
the pétition — a distinction most important to be remembered. Was 
it the state court, in the stockholders' suit, where no receiver was 
originally asked for, and where the real rehef sought by a mère stock- 
holder was the right to look at the books, or was it this court, where- 
in a judgment creditor in a direct proceeding first caused a judicial 
seizure to be made of the property itself in order to subject it in due 
course to the corporate debts? Put in another form, the question 
might be this : Does anything appear from the record of the pro- 
ceedings in the state court which, would, notwithstanding the undis- 
puted facts appearing from the record in this court, entitle the stock- 
holder to insist that the rights first obtained by a judgment creditor 



KNOTT V. EVENING POST 00. 351 

should be subordinated to those of the mère stockholder? It is in- 
sisted that the authorities unanimously hold that, where the same 
subject-matter is brought before différent courts of concurrent pow- 
er, the court which first acquires. jurisdiction, and especially the first 
which either actually or potentially acquires jurisdiction or control 
over any property which may be involved or seized, is entitled to dé- 
cide every question, and that comity requires the other court to 
yield. Undoubtedly this gênerai proposition is as true as it is ele- 
mentary, but it has frequently occurred to me, in investigating this 
and similar questions, that in no class of cases is it more necessary 
to remember what was said by Chief Justice Marshall in Cohens v. 
Virginia, 6 Wheat. 264, 5 L. Ed. 257, and cited by Chief Justice Ful- 
ler in delivering the opinion of the court in Pollock v. Farmers' 
Loan & Trust Co., 157 U. S. 429, 15 Sup. Ct. 673, 39 L. Ed. 759. 
The language referred to was tliis : 

"It Is a maxim not to be disregarded that gênerai expressions in every opin- 
ion are to be taken in connection with the case in which those expressions 
are used. If they go beyond the case, they may be respected, but ought not 
to control the judgment in a subséquent suit when the very point is presented 
for décision, The reason of this maxim is obvions. The question actually 
before the court is Investigated with care, and considered in its full extent. 
Other princlples which may serve to illustrate it are considered in their rela- 
tion to the case decided, but their possible bearlng on ail other cases is sel- 
dom completely investigated." 

In Peck V. Jenness, 7 How. 612, 12 L. Ed. 841, an attachment is- 
sued from the state court had been levied on property of a défendant 
some time before he went into bankruptcy, and the assignée in bank- 
ruptcy afterwards applied to the state court to turn over to him the 
property thus levied upon; but the Suprême Court held that he was 
not entitled to hâve it done, because before the bankruptcy proceed- 
ing was instituted another court had seized the property by its pro- 
cesses, and then had it in its custody. It may be observed that the 
bankruptcy law then in force was différent from the présent statute, 
but the same resuit would necessarily still follow if an attachment 
should be levied more than four months before an adjudication. 
Orton V. Smith, 18 How. 263, 15 L. Ed. 393, was a case where there 
were conflicting claims of title to certain lands in Wisconsin, and 
some of those claims were being litigated in the state court, when 
the complainant filed a bill in equity in the fédéral court to quiet 
his title to the land, and enjoin one of the défendants from proceed- 
ing in his case previously pending in the state court about the same 
land. The Suprême Court held that this could not be done. It is 
rarely the case that one court can enjoin proceedings in another. In 
Taylor v. Carryl, 20 How. 586, 15 L. Ed. 1028, a vessel had been 
seized under an attachment issued from the state court, when a libel 
was fîled against it in the fédéral court by seamen who claimed 
wages, and the vessel was sold under the judgment of each court. 
When the question was brought before the Suprême Court, it held 
that, as the state court first seized the vessel, it could not be divested 
of its power over it by the subséquent proceedings in the fédéral 
court, even if the case was one in admiralty, and that the purchaser 
at the sale under the judgment of the state court acquired the title 
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as against the purchaser under the jiidgment of the fédéral court. 
In Shaw v. Lyman (C. C.) 79 Fed. 2, the question appears to hâve 
been whether the pendençy in the state court of a suit between the 
same parties on the same cause of action was a bar to a creditors' 
bill in the fédéral court to fix the personal liability of direetors and 
stockholders in a corporation. The court answered it in the négative. 
Owens V. Ohio Central R. Co. (C. C.) 20 Fed. 10, presented a case 
of several applications to différent courts by différent parties for the 
appointment of a receiver for the same railroad; and, each court hav- 
ing acted, Judge Jackson, in West Virginia, held that that receiver 
should be preferred who was appointed in the suit in which process 
was first served. In Shields v. Coleman, 157 U. S. 169, 15 Sup. Ct. 
570, 39 L. Ed. 660, it was held that a Circuit Court of the United 
States has not the power to appoint a receiver of property already 
in the possession of a receiver duly and previously appointed by a 
state court, and cannot rightfully take the property out of the hands 
of the receiver so appointed by the state court. In Harkrader v. 
Wadley, 172 U. S. 148, 19 Sup. Ct. 119, 33 L. Ed. 399, it was held 
that, when a stâte court had entered upon the trial of a criminal case 
of which it had jurisdiction, à fédéral court would not interfère by writ 
of habeas corpus. In Hitz v. Jenks, 185 U. S. 155, 22 Sup. Ct. 598, 
46 E. Ed. 851, the controlling question, as stated by the court, was 
whether the sale of land under a deed of trust stands in the way of 
its rédemption by a party in interest upon payment of the debt se- 
cured by the deed of trust, and the court answered the question in 
the affirmative. The questions decided in the very récent case of 
Messrs. Watts & Sachs, 23 Sup. Ct., 718, 47 L. Ed. ^— , can hâve 
no application to this case, although it is true that in its opinion the 
vSupreme Court remarked that, as the assets of the bankrupt under 
the bankruptcy law belonged to the trustée, comity seemed to re- 
quire that the state court should hâve promptly turned them over 
to that officer, notwithstanding the pendençy of the litigation in that 
court. In the case of Mutual Reserve Fund Association v. Phelps, 
103 Fed. 515, it was supposed by this court that the appointment of 
the state court receiver was void, as having been made without 
jurisdiction, under the Kentucky practice, and therefore that the 
case was not covered by section 720 of the Revised Statutes of the 
United States [U. S. Comp, St. 1901, p. 581], forbidding injunctions 
against proceedings in a state court, but the court of superior juris- 
diction thought otherwise. Yet thèse, together with the case now to 
be mentioned, are the authorities mainly relied upon by the counsel 
of the state court receiver, and also, indeed, by the learned judge of 
the state court, as the basis of the conclusion reached by him in the 
opinion delivered in that court. That other case is Farmers' Loan 
& Trust Co. V. Lake Street R. Co., 177 U. S. 51, 20 Sup. 564, 44 L- 
Ed. 667, in which it appears that the Farmers' Loan & Trust Com- 
pany on January 30, i8g6, filed in the fédéral court its bill as trus- 
tée to enforce a mortgage executed by the railroad company. Sub- 
sequently, but on the same day, the railroad company brought its 
suit in the state court to remove the trust company as trustée, upon 
certain grounds alleged in its bill. A pétition was filed for the re- 
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moval of the case to the fédéral court, but the state court refused 
to do it. Subsequently the transcript was filed in the fédéral court, 
and a motion to remand the case was overruled. However, the state 
court proceeded in the cause, and rendered its decree in favor of the 
plaintiff, and from that decree an appeal was prosecuted to the Su- 
prême Court of the United States. That court, waiving the questions 
of the right of removal, held that the state court had erred in en- 
joining the Farmers' I^oan & Trust Company from acting as trus- 
tée, and in enjoining it from proceeding in the suit in the fédéral 
court. In the opinion in this case may be found gênerai expressions 
which could be cited in support of either side of the présent contro- 
versy. 

Coming now to the considération of the question from the stand- 
point of the judgment créditer and of the receiver of this court, it is 
difificult to see how their contention is antagonized by the cases of 
Peck V. Jenness, Taylor v. Carryl, or by Shields v. Coleman, or, in- 
deed, by any of the cases cited on behalf of the state court receiver, 
although in some of them there is the gênerai statement of the doctrine 
that the court fîrst getting jurisdiction is entitled to control the litiga- 
tion. The three cases last named would, indeed, seem quite strongly 
to favor the contention of the side opposed to the state court receiv- 
er's motion. In Wiswall v. Sampson, 14 How. 52, 14 L. Ed. 322, it 
was held that, where real estate is in the custody of a receiver appoint- 
ed by a court of chancery, a sale of it under an exécution issued on a 
judgment at law from another court is illégal and void. In Freeman 
V. Howe, 24 How. 451, 16 L. Ed. 749, the marshal had levied an exécu- 
tion issued from the fédéral couil on certain railroad cars, which were 
afterwards taken out of his hands by the sheriff under a writ issued in 
a replevin suit instituted in a state court. It was held that this was 
entirely irregular, and on page 455, 24 How., 16 L. Ed. 749, the court 
said that : 

"Aceording to the course of décision in the case of conflicting authorities 
under a state and fédéral process, and In order to avoid unseeinly collision 
between them, the question as to which authority should for the time prevail 
did not dépend upon the rights of the respective parties to the property seized, 
whether the one was paramount to the other, but upon the question, which 
jurisdiction had first attached by the seizure and custody of the property un- 
der its process?" 

The doctrine of this case a gain came under review in the case of 
Covell V. Heyman, m U. S. 176, 4 Sup. Ct. 355, 28 L. Ed. 390. There 
the plaintiff brought her action of replevin in the state court against a 
deputy marshal of the United States who had levied upon the property 
in question under an exécution against one Adolph Heyman. Judg- 
ment having been rendered against the deputy marshal, he sued out 
a writ of error to the Suprême Court, which reversed it, and at page 
180, III U. S., 4 Sup. Ct. 357, 28 L. Ed. 390, through Mr. Justice 
Matthews, said: 

"The principle is that whenever property has been seized by an offlcer of 

the court, by virtue of its process, the property is to be considered as in the 

custody of the court, and under its control for the time being, and that no 

other court has a right to interfère with that possession, unless it be some 

124 F.— 23 
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Court whlch may hâve a direct supervlsory control over the court whose pro- 
cess has first taken possession, or some superlor Jurisdiction In the premlBes." 

In Moran v. Sturges, 154 U. S. 274, 14 Sup. Ct. 1019, 38 L. Ed. 981 
— a case in which the gênerai question was elaborately discussed — the 
Suprême Court, speaking through Chief Justice FuUer, said : 

"It is a rule of gênerai application that, where property is In the actual 
possession of one court of compétent jurisdiction, such possession cannot be 
disturbed by process of another court" 

The court, in its opinion, aiso referred to the case of Porter v. 
Sabin, 149 U. S. 473, Ï3 Sup. Ct. I008, 37 L. Ed. 815, as strongly sup- 
porting the same doctrine. It may be remarked that this doctrine is 
also sustained by the case of Hazelrigg v. Bronaugh, 78 Ky. 62. 

In Heidritter v. EHzabeth Oilcloth Co., 112 U. S. 294, 5 Sup. Ct. 
135, 28 L. Ed. 729, it was held that where proceedings in rem are com- 
menced in a state court, and analogous proceedings in rem in a court 
of the United States against the same property, exclusive jurisdiction 
for the purposes of its own suit is acquired by that court which first 
takes possession of the res. 

In the case of Opdyke & Calhoun v. St. Louis & Southeastern Ry. 
Co., brbught in this court in 1874, the précise question involved in 
this case was discussed perhaps as elaborately and fuUy as in any case 
of the kind in which the question ever arose. One Horner had ob- 
tained in the state court at Henderson, Ky., a judgment against the 
railroad company for damages for personal injuries. An exécution 
thereon having been returned nuUa bdna, Horner instituted an action 
in equity in the state cOurt, under section 474 of Myers' Code, to sub- 
ject the assets of the railroad company to its payment. In his pétition 
in that case hei expressly prayed for the appointment of a receiver. 
Certain trustées under mortgages also intervened in that suit, and 
asked the same relief. Notice was^ven that on October 19, 1874, 
a motion for the appointment of a receiver in the action would be 
made; but the judge of the court, being detained by an obstruction 
to steamboat navigation, could not reach Henderson on that day, and 
the respective counsel agreed upon a future day for hearing the mo- 
tion. With fuU knowledge of thèse facts, Opdyke & Calhoun, the 
trustées under another mortgage, on the next day, namely, on Octo- 
ber 20, 1874, filed their bill in this court, alleging default in the pay- 
ment of certain interest coupons, the insolvency of the railroad com- 
pany, and the inadequacy of its property to pay the mortgage debt, 
and themselves prayed also for the appointment of a receiver. The 
railroad company entered its appearance on that date, and fîled its 
answer, and with its consent a receiver was at once appointed by this 
court. Thereafter a receiver appointed by the state court made an 
application to this court similar to the one now being heard. The 
case was most elaborately argued before Judge Emmons and Judge 
Ballard, on one side by such counsel as the présent Justice John M. 
Harlan, Ashbel Green, W. S. Opdyke, and others, and on the other 
side by such able lawyers as Harvey Yeaman, S. B. Vance, Gov. Thos. 
E. Bramlette, and others. After the most mature considération the 
application of the state court's receiver was denied upon the ground 
that, though the action in the state court was first instituted, this court 
had in fact first appointed a receiver, and had thereby first acquired 
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possession of the property to be administered. Having been myself 
of counsel in that case, and most actively engaged in the litigation, I 
am able to state the facts with perfect accuracy, although in those 
days written opinions were not so frequently filed as they are now, 
and none was filed in disposing of that question. 

In Grifïiths v. Mt. Sterling Coal Road Co. — a case almost identical 
with the one just mentioned, and wherein the receiver of the state 
court attempted to seize property in the hands of the previously ap- 
pointed receiver of this court — my learned predecessor, Judge Barr, 
made a similar ruling upon similar grounds. 

In Powers v. Bluegrass B. & L. Ass'n (C. C.) 86 Fed. 705, Judge 
Lurton, sitting in this court, passed upon a case which cannot be dis- 
tinguished in principle from the one now before us. There it was 
shown that a suit touching the same subject-matter was already 
pending in a state court, but it appeared that the property of the cor- 
poration had not been taken into judicial custody. In his opinion 
the learned judge, after remarking, as I do also in this case, that it 
could be no disrespect to the state court if this court simply main- 
tained its own jurisdiction, and no more, said (page 707) : 

"The principle that, where property is in the actual possession of one court 
of compétent jurisdiction, such possession cannot be interfered with by the 
process of another court, Is well settled." 

He therefore reached the conclusion that there was nothing in the 
fact of the previous pendency of the suit in a state court, unaccom- 
panied by a seizure of property, which should prevent the appoint- 
ment of a receiver, and one was accordingly appointed. A gênerai 
assignment had there been made by the directors of a perfectly sol- 
vent corporation without the authority of the stockholders, and while 
it was thought entirely possible that this act was voidable, at least, 
because it was not authorized by the stockholders, nor provided for 
by the Kentucky law, still it was supposed that it could be ratified 
by the stockholders. And so it may be remarked that while section 
561, Ky. St., may not expressly authorize the appointment of an agent 
called a "liquidator," still, to use the language of Judge Lurton, the 
stockholders might adopt it "as a mode of liquidation within the gên- 
erai powers of the corporation." 

Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, Z7 L. Ed. 867, is 
instructive upon the question, and so also are the cases of Buck v. 
Colbath, 3 Wall. 334, 18 L. Ed. 257, Watson v. Jones, 13 Wall. 674, 
20 L. Ed. 666, and The Lottawanna, 20 Wall. 223, 22 L. Ed. 259. 

The question we are considering has usually been discussed in cases 
where the right to control or administer property was involved, and 
the principle to be deduced from the décisions seems manifestly to 
be this: Wherever suits are pending in two or more courts of con- 
current powers, in each of which, at the instance of difïerent plaintifïs, 
it is sought to control or to subject to the demands of creditors the 
same property, that court alone has the right to do so which first 
gets the property within its grasp by some recognized mode of judi- 
cial seizure, and that, too, without regard to the question of which 
suit was first instituted. The mère priority of commencement of 
litigation is not, but the priority of judicial seizure is, the test of ju- 
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risdiction over the res in âll cases where property îs the subject of 
contention. This test is simple, direct, and practical, and draws a 
line which is palpable. It is of easy solution, and cannot be open 
to serious mistake. Being established as the true test, it obviâtes the 
need of any resort to mère théories, and leaves the court which in 
fact, and presumably always properly, brought the property itself in 
gremio legis, to administer or control it to the exclusion of ail other 
courts, and without leaving open the possibility of unseemly wrang- 
lings with any person who may hâve been disappointed in his later 
efforts. Some test must be recognized by ail, and the palpable and 
practical one of first judicial seizure is not only convenient but wise. 
It has never been doubted that a second suit brought by the same 
plaintiff against the same défendant on the same cause of action 
m courts of the same sovereignty would be defeated by a plea in 
abatcment, but this is not, unless in a very remote sensé, upon the 
ground that the court in which the first suit was brought acquired 
jurisdiction to the exclusion of ail others, but is primarily upon the 
ground that a défendant should not be vexed by two such suits at 
the same time. Where the two suits, however, are in courts of dif- 
férent sovereignties, the ruie does not apply, according to the doctrine 
of the courts of the United States (Gordon v. Gilfoil, 99 U. S. 169, 
25 L. Ed. 383), though the Kentucky courts seem to follow a différent 
rule (Wilson v. Milliken, 103 Ky. 165, 44 S. W. 660). But the gênerai 
rule is everywhere limited to suits between the same parties upon 
the same cause of action. It neither has nor can hâve any référ- 
ence to suits by différent plaintiffs against différent défendants upon 
différent causes of action, although the suits may be nearly re- 
lated, and may ultimately seek to subject the same res. Where dif- 
férent individuals, acting upon the right plainly possessed by each 
to choose a forum, go into différent courts to enforce différent 
rights against the same property, we hâve a case which calls into 
play and opération the principles upon which the pending motion 
must be determined. It is in such cases that what is called a "con- 
llict of jurisdiction" arises, and in which the doctrine of judicial 
comity must hâve sway. That comity, being based upon common 
sensé, should not be manifested in mère courteous surrenders of 
what somebody else asks, but should, as the word implies, be a 
récognition of the just rights of another court, as those rights may 
be ascertained upon established principles. It does not ordinarily 
dépend upon the question of which suit was first brought, nor upon 
priority of service of process, for thèse matters may, from the nature 
of the litigation, affect only the question of jurisdiction over the per- 
son, and which, per se, cannot concern litigants in other causes in 
other courts. Where différent plaintiffs lawfully choose différent 
forums to enforce différent rights, the question of priority of service 
of process so as to give jurisdiction of the person of the défendant 
would be abstract and immaterial as to the suits of third parties, un- 
less property was seized ; but, if the same property is seized by the 
process of both courts, then, as only one of them can control it, some 
test must be found for ascertaining which of them shall do so, and it 
is believed that no case of this sort can be found in the courts of 
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the United States, at least, in which any test was acted upon except 
that of prior judicial seizure. Where the question, therefore, is one 
of jurisdiction over the res, and not merely over the person, its solu- 
tion must logically and necessanly dépend upon the priority of cus- 
tody of the res which both courts are asi<ed to control. If we hâve 
been right in supposing that jurisdiction over the res can only be ac- 
quired by some form of judicial seizure — some form of procédure by 
which it is actually brought within the grasp .and custody of the 
court — then the inquiry admits of no difïiculty. 

I by no means intend to say that the rule as to the fîrst acquire- 
ment of jurisdiction over the res dépends in ail cases upon an actual 
seizure, as in admiralty or under the internai revenue or customs 
laws, or by replevin, or under an exécution or attachment, or through 
a receivership. The judicial custody of property to which I refer 
may sometimes be acquired in a somewhat less positive way. For 
example, it may, in some cases and as to certain parties, be accom- 
plished by a lis pendens (Miller v. Sherry, 2 Wall. 235, 17 L. Ed. 
827), or, as against parties to the suit, there may be an équitable levy 
by virtue of the suit itself, where équitable assets are sought to be 
subjected by means of a creditors' bill (Commissioners v. Earle, iio 
U. S. 710, 4 Sup. Ct. 226, 28 L. Ed. 301), though in ail such cases 
there must be a suit upon a judgment, and a return of nulla bona, 
or Ihere may be cases where the property is in the custody of the 
probate court by reason of its having been committed to the hands 
of an administrât or, executor, or curator. Byers v. McAuley, 149 
U. S. 608, 13 Sup. Ct. go6, 37 L. Ed. 867. But while in thèse cases 
the property is only potentially — that is, constructively — in custodia 
legis, it is nevertheless so under a certain form of judicial stress, arid 
by virtue of a judicial proceeding, the nature of which must be ap- 
propriate to that resuit. 

Upon a most attentive considération of the whole case, I bave 
reached thèse conclusions : First, that the proceedings in the suit 
in the state court, when given their just efïect, had not in any way 
when this court's receiver was appointed, brought into the custody 
of that court any property of the Evening Post Company, nor could 
they be regarded as having, in fact, donc so, even if their scope werc 
measured by the prayer of the plaintiff's pétition, rather than its 
averments ; second, that it was therefore open to this court to ap- 
point a receiver, and thereby judicially seize the property of the Com- 
pany at the instance of a judgment créditer ; and, third, that, having 
thus first acquired jurisdiction over the property thus seized, the 
established principles of law and the plain rights of the judgment 
creditor demand that this court shall maintain its jurisdiction over it 
under thèse circumstances as certainly as it would hâve abandoned it 
if the fîrst seizure had been by the state court. 

It results that the motion of the intervening petitioner must be 
overruled and denied, and the intervening pétition dismissed. Judg- 
ment may be prepared accordingly. Having reached this conclusion, 
I hâve not deemed it important to consider the exceptions to the in- 
tervening pétition fîled by the complainant, and they are pro forma 
overruled. 
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GOODWIN V. NEW YORK, N. H. & H. R. CO. 

(Circuit Court, D. Massachusetts. July 27, 1903.) 

No. 1,290. 

1. JuRiSDicTioN ofFedekai. Courts — Diversity of Citizenship— Citizeuship 
OF Corporation Inoorporatbd in Différent States. 

A corporation, ownlilg and maintalnlng a System of rallroad in Mas- 
sacliusetts and Oopnectlcut, and so Incorporated In both states that the 
Circuit Court In Massachusetts has jurisdiction of a suit there brought 
against it by a citizen of Connecticut, and, conversely, the Circuit Court 
In Connecticut has jurisdiction of a suit there brought against it by a 
citizen of Massachusetts, cannot be sued in the Circuit Court in Massa- 
chusetts by a citizen of Massachusetts, who allèges that the défendant 
Is a citizen of Connecticut. 

At Law. On plea to jurisdiction. 
S. A. FuUer, for plaintiff. 
Charles F. Choate, for défendant. 

LOWELL, District Judge. This is an action of tort brought by 
a citizen of Massachusetts against "the New York, New Haven & 
Hartford Railroad Company, a corporation duly established by the 
laws of the state of Connecticut," to recover for injuries sustained 
in Massachusetts. The ofificer's return to the writ states that it was 
served "by delivering in hand to Fayette S. Curtis, fourth vice prési- 
dent thereof, at his office in said Boston, the original summons of 
this writ." The défendant has pleaded to the jurisdiction, and the 
issue raised by the plea has been tried upon agreed facts. The court 
has to détermine if there is diversity of citizenship between the plaintifif 
and the défendant. The matter has been so much discussed in opin- 
ions rendered by the Suprême Court and by other fédéral courts, 
and the dicta, if not the décisions, are so contradictory, that a some- 
what extended examination of the question must be made. 

In the United States a single railroad system often extends into 
several states. The system is most conveniently operated by one 
organization, and the courts hâve had to détermine what is the rela- 
tion of this organization to the several states in which its lines are 
situated. In Martin v. B. & O. R. R., 151 U. S. 673, 677, 14 Sup. 
Ct. 533, 38 L. Ed. 311, it was said: 

"A railroad corporation, created by the laws of one state, may carry on 
business In another, either by virtue of being created a corporation by the laws 
of the latter state also, as in Railroad Co. v. Vance, 96 U. S. 450 [24 L. Ed. 
752]; Memphis & Charleston Railroad Co. v. Alabama, 107 U. S. 581 [2 Sup. 
Ct. 432, 27 L. Ed. 518]; Clark v. Barnard, 108 U. S. 436 [2 Sup. Ct. 878, 27 
L. Ed. 780]; Stone v. Farmers' Co., 116 U. S. 307; and Graham v. Boston, 
Hartford & Erie Railroad, 118 U. S. 161 [6 Sup. Ct. 1009, 30 L. Ed. 196]; or 
by virtue of a license, permission or authority granted by the laws of the latter 
state to act in that state under its charter from the former state. Rallroad 
Co. V. Harris, 12 Wall. 65 [20 L. Ed. 20]; Railroad Co. v. Koontz, 104 U. S. 
5 [26 L. Ed. 643]; Pehnsylvanla Railroad v. St. Louis, etc., Railroad, 118 
U. S. 290 [6 Sup. Ct. 1094, 30 L, Ed. 83]; Goodlett v. Louisville & Nashvllle 

T 1. Citizenship o( corporation for purposes of fédéral Jurisdiction, see note 
to St. Louis, I. M. & S. Ry. Co. v. Newcom, 6 C. C. A. 174. 
See Courts, vol. 13, Cent. Dig. § 860. 
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Rallroad, 122 U. S. 391 [7 Sup. Ct. 1254, 30 L. Ed. 1230]; Marye v. Baltimore 
& Ohio Railroad, 127 U. S. 117 [8 Sup. C?t. 1037, 32 L. Ed. 94]. In the flrst 
alternative it cannot remove Into the Circuit Court of the United States a 
suit brought against it in a court of the latter state by a citizen of that state 
because it is a citizen of the same state with him. Memphis & Charleston 
Eailroad v. Alabama, above cited. In the second alternative it can remove 
such a suit, because it is a citizen of a différent state from the plalntlff. 
Kailroad Ce. v. Koontz, above cited." 

For purposes of convenience, the two classes of corporations above 
described will be designated in this opinion as tlie fîrst and the sec- 
ond, respective!}'. It is not necessary hère to consider by vvhat marl<s 
the two classes are distinguished, because the Circuit Court for this 
district in Smith v. New York, New Haven & Hartford Railroad (C. 
G.) 96 Fed. 504, has decided that the railroad hère in question is of 
the fîrst class. 

The classification just mentioned has been modified in one partic- 
ular by later cases. A corporation of the second class, created by 
the laws of one state, may hâve become a corporation of another 
state into which its lines extend; but its incorporation in the latter 
state, though rendering it subject for many purposes to the laws of 
that state, is not deemed to affect its jurisdictional status. Thus in 
St. Louis & San Fran. Railway Co. v. James, 161 U. S. 545, 16 Sup. 
Ct. 621, 40 L. Ed. 802, the plaintifif in error was a railroad corporation 
created in Missouri, and therefore a citizen thereof. It owned and 
operated lines of railroad in Arkansas, and by virtue of the gênerai 
statutes of Arkansas had "become a railroad corporation of (Arkan- 
sas), subject to ail the laws of the state now in force or hereafter 
enacted, the same as if formally incorporated in this state, anything 
in its articles of incorporation or charter to the contrary notwith- 
standing, and such acts on the part of such corporation shall be con- 
clusive évidence of the intent of such corporation to create and be- 
come a domestic corporation." Yet it was held not to be a citizen 
of Arkansas, so as to permit suit in the Circuit Court in that state 
brought against it by a citizen of Missouri. Incorporation for some 
purposes in Arkansas was not deemed to afïect the defendant's sole 
jurisdictional citizenship in Missouri. Again, in Louisville Railway 
Co. V. Louisville Trust Co., 174 U. S. 552, 563, 19 Sup. Ct. 817, 43 
L. Ed. 1081, a corporation of Indiana sued as such, in the Circuit 
Court in Kentucky, a citizen of Kentucky. The défendant pleaded 
to the jurisdiction. The court said: 

"But a décision of the question whether the plaintifC was or was not a 
corporation of Kentucky does not appear to this court to be required for the 
disposition of this case, either as to the jurisdiction or as to the merits. As 
to jurisdiction, it being clear that the plaintiff was first created a corpora- 
tion of the state of Indiana, even If it was afterwards created a corporation 
of the state of Kentucky also, it was and remained, for the purposes of the 
jurisdiction of the courts of the United States, a citizen of Indiana. the state 
by which it was orlginally created. It could neither hâve brought suit as a 
corporation of both states against a corporation or other citizen of either state, 
nor could it hâve sued or been sued as a corporation of Kentucky, in any 
court of the United States." 

In other words, the Suprême Court has held that an organization 
may for some purposes be incorporated in a given state, and yet may 
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npt be a corporation of that state for purpose^ of jurlsdiction. A cor- 
poration of the second class, though in some respects treated as a 
corporation of several states, yet remains for jurisdictional purposes 
a citizen of the state which originally created it, and of that state 
alone. Plainly, the railroads in the tv,ro cases last mentioned were of 
the second class, and the language just quoted is in accord with that 
iised in R. R. v. Harris, 12 Wall. 65, 82, 20 L. Ed. 354, 358 : 

"Nor do we see any reason -why ône state may not make a corporation of 
another state, as there organized and conducted, a corporation of its dwn, quo 
ad hoc any property withln its territorial jurisdiction." 

It cannot be supposed that the language of the court in thèse cases 
was intended to deny the existence of corporations of the first class, 
although, in the latest case, the Suprême Court was disposed to 
treat Interstate railroads as corporations of the second class, where 
the classification was open to doubt. Southern R. R. v. AUison, 23 
Sup. Ct. 713, 47 L. Ed. . 

In Memphis R. R. Co. v. Ala., 107 U. S. 581, 2 Sup. Ct. 432, zj L. 
Ed. 518, the Suprême Court held that the railroad, a corporation of 
the fîrst class — that is to say, a corporation for jurisdictional purposes 
both of Alabama and Tennessee — could not remove into the Circuit 
Court in Alabama a suit brought against it by a citizen of that state. 
In that case it was said : 

"The défendant, being a corporation of the state of Alabama, bas no exist- 
ence in this state as a légal entlty or person, except under and by force of its 
incorporation by this state; and, although also incorporated in the state of 
Tennessee, must, as to ail its doings within the state of Alabama, be con- 
sidered a citizen of Alabama, which cannot sue or be sued by another citizen 
of Alabama in the courts of the United States," 107 tJ. S. 585, 2 Sup. Ct 
436, 27 L. Ed. 518. 

The décision was rested on Railway Co. v. Whitton, 13 Wall. 270, 
20 L,. Ed. 571, and foUows Muller v. Dows, 94 U. S. 444, 24 L. Éd. 
207, in both of which cases the corporation must be taken to hâve 
been of the first class. In the former case it was said : 

"The défendant is a corporation, and as such a citizen of Wisconsin by the 
laws of that state. It is not there a corporation or a citizen of any other 
state. Being there sued, It can only be brought into court as a citizen of that 
state, whatever its status or citizenshlp may be elsewhere." 13 WalL 283, 20 
L. Ed. 576. 

If, then, a plaintifï, citizen of one state, can maintain in the 
fédéral courts in another state a suit against a corporation of the 
first class, created in both states (Muller v. Dows, Railway Co. v. 
Whitton), and if that corporation cannot remove into the fédéral 
court in either state a suit brought against it by a citizen of that 
state (Memphis R. R. v. Ala.), it would seem to follow that this court 
is without jurisdiction in the case now before it. This is certainly 
true if an Interstate railroad of the first class is to be treated in both 
states and under ail circumstances as one and the same corporation. 

Eut the plaintiff urges that in the case of what lias been called a 
corporation of the first class, such as this défendant, there are in the 
eye of the law two separate corporations, one having jurisdictional 
cltizenship in Massachusetts, and one in Connecticut, and that he bas 
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chosen to sue the latter. In some of the cases cited there is lan- 
guage which strongly states the separate existence of two corpora- 
tions. See R. R. v. Vance, 96 U. S. 450, 24 L. Ed. 752 ; Clark v. 
Barnard, 108 U. S. 436, 452, 2 Sup. Ct. 878, 27 L. Ed. 780; Graham 
V. B. H. & E. R. R., 118 U. S. 161, 169, 6 Sup. Ct. 1009, 30 I^. Ed. 196. 

In order to sustain its plea to the jurisdiction, the défendant may 
net be obliged to prove that a corporation of the first class is to be 
deemed jurisdictionally a single corporation having two aspects, in 
Massachusetts a citizen of Massachusetts, and in Connecticut a citizen 
of Connecticut. It will also prevail if it can prove that such an organ- 
ization is to be deemed two separate corporations indissolubly con- 
nected, owners in common of the corporate property, each of which, 
in the state where created, is recognized as the owner of the property 
situated in both states, and in the other state is wholly ignored. Thus 
in Ohio R. R. v. Wheeler, i Black, 286, 297, 17 L. Ed. 130, the court 
said: 

"It is true that a corporation by the name and style of ttie plaintifls ap- 
pears to hâve been chartered by the states of Indiana and Ohio, clothed with 
the same eapaclties and powers, and intended to accompllsh the saine objects, 
and it is spoken of in the laws of the states as one corporate body, exercising 
the same powers and fulfilUng the same duties in both states. Yet it bas 
no légal existence In elther state, except by the law of the state. And 
neither state eould confer on it a corporate existence In the other, nor add to 
or dimlnish the powers to be there exereised. It may, indeed, be composed 
of and represent, under the corporate name, the same natural persons. But 
the légal entity or person which exists by force of law can hâve no existence 
beyond the limits of the state or sovereignty which brings it into life and 
endues it with its faculties and powers." 

It is not true without qualification that a corporation created by one 
state has no existence outside that state. Corporations created out- 
side Massachusetts sue and are sued in the state and fédéral courts 
of Massachusetts every day, and their existence is thus recognized. 
In the case of corporations like this défendant, however, it may be that 
the Massachusetts création alone is recognized in Massachusetts, and 
the Connecticut création alone in Connecticut. See the language 
already quoted from Ohio R. R. v. Wheeler and Railroad Co. v. Whit- 
ton. Whether the New York, New Haven & Hartford Railroad be 
considered one corporation with two aspects, or two separate corpora- 
tions, a décision in favor of this plaintifï which would allow a citizen 
of Massachusetts to sue in this court the New York, New Haven & 
Hartford Railroad by styling it a corporation of Connecticut, and, 
by parity of reasoning, would allow the railroad, by styling itself a cor- 
poration of Connecticut, to sue a citizen of Massachusetts in this 
court, would ignore the railroad's real organization, and would make 
décisions in Ohio R. R. v. Wheeler and other considered cases prac- 
tically inefïective, so far as a plaintifï is concerned. 

In Railroad Co. v. Vance, 96 U. S. 450, 24 L- Ed. 752, the plaintifï, 
the Indianapolis & vSt. Eouis Railroad Co., was a corporation of the 
fîrst class (s-^e Gerling v. Railroad Co., 151 U. S. 677, 14 Sup. Ct, 
533, 38 L. Ed. 311 ; Pennsylvania R. Co. v. St. L. A. & T. R. Co., 118 
U. S. 298, 6 Sup. Ct. 1094, 30 L. Ed. 83), incorporated in Illinois and 
Indiana. Alleging itself to be a corporation of Indiana, it brought 
suit in the Circuit Court in Illinois to restrain the collection of taxes 
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by a citizen of that state. If the corporation was to be deemed a 
citizen of Illinois, and in the fédéral courts of Illinois as a corporation 
solely ôf Illinois, the bill should havfe been dismissed for want of juris- 
diction. ■ The court entertained the bill, but dismissed it on the merits, 
holding that the corporation really tàxed was the cofporation of Illi- 
nois, and so the Indiana corporation had no cause of complaint. As 
the question of jurisdiction was not argued, and as the matter was not 
discussed or referred to in the opinion, the authority of the case in 
favor of the plaintifif is not great. 

The plaintifif relies principally upon Nashua & Lowell Railroad 
Corp. V. Boston & Lowell Railroad Corp., 136 U. S. 356, 10 Sup. Ct. 
1004, 34 L. Ed. 363. In that case the Circuit Court in Massachusetts 
took jurisdiction of a suit brought by the plaintiff, alleging itself to be 
a corporation of New Hampshire, against a citizen of Massachusetts. 
If the plaintifï in the Nashua & Lowell Case wàs a corporation like 
the défendant in the case at bar, then the former case is an authority 
binding upon this court in favor of the plaintifï hère. This court 
must, therefore, inquire what was deemed by the Suprême Court to 
be the nature of the corporation J)laintifï in the Nashua & Lowell 
Case. As the question concerna the true intent of a décision of the 
Suprême Court, this court must inquire what construction the Su- 
prême Court put upon the acts of incorporation in the Nashua & 
Lowell Case, rather than construe those acts for itself. The question 
first put ishard to ariswer, yet upon its answer the décision hère is 
likely to turn. If the plaintiff in the Nashua & Lowell Case was held 
by the Suprême Court to be a corporation différent in kind from the 
défendant hère, that casp has little or no bearing upon this. 

New Hampshire in 1835, and Massachusetts in 1836, each created 
a corporation to build a railroad exclusively in the state of its créa- 
tion, Connecting at the boundary. Each of thèse corporations was 
styled the Nashua & Lowell Railroad. The first was clearly a cor- 
poration of New Hampshire and of no other state; the second a 
corporation! , of Massachusetts and of no other state. In 1838 the 
, Législature of Massachusetts passed an act providing that : 

' "The stoCkholders of the Nashua & Lowell Eailroad Corporation, Incor- 
porated by the Législature of the state of New Hampshire in the year one 
thousand eight hundred and thlrty-flve, are hereby constituted stockliolders of 
the Nashua and Lowell Railroad CTorporatlon, incorporated by the Législature 
of this comihohwealth in the year one thousand eight hundred and thirty-six; 
and the said two corporations are hereby united into one corporation by the 
name of the Nashua and Lowell Railroad Corporation; and ail the tolls, fran- 
chises, rights, powers, privilèges and property granted, or to be granted, ac- 
quired or to be acquired, under the authority of the said states, shall be held 
Snd enjoyed by ail the said stockholders In proportion to their number of 
shares in either or both of said corporations." St. 1838, p. 378, c. 96. 

The opération of this act was made conditional upon the passage 
of a similar act by New Hampshire, and upon acceptance by the stock- 
holders. Somewhat later, in the same year, New Hampshire passed 
a similar ■ a,6t. This provided, amoiig other things, "that whereas 
the Législature of the commonwealth of Massachusetts hâve passed 
a subsisting act, substantially similar, uniting two said corporations, 
this act shall be in force when the same shall hâve been accepted by 
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the stockholders of each and both said corporations, at a meeting to 
be called for that purpose, at which meeting, said stockholders may 
vote to ratify and render valid in the united corporations, ail former 
proceedings, which would hâve been valid in said corporations re- 
spectively, and the same shall be as binding on the united corpora- 
tions, as if adopted separately by each." Also that, "after said cor- 
porations shall be united, according to the provisions of this act, they 
shall be one corporation by the name of the Nashua & Lowell Rail- 
road Corporation." (Material portions of the New Hampshire stat- 
ute are omitted at 136 U. S. 360, 10 Sup. Ct. 1004, 34 L,. Ed. 363.) 

Many years after the passage of the acts last referred to, the Nashua 
& Lowell Railroad Company, styling itself "The Nashua and Lowell 
Railroad Corporation, a corporation duly established by the laws of 
the States of Massachusetts and New Hampshire," entered into a con- 
tract with the Boston & Lowell Railroad Company, a Massachusetts 
corporation, and to enforce the provisions of that contract a bill in 
equity was brought by the Nashua & Lowell Railroad Company, 
styling itself a corporation of New Hampshire. The défendant ob- 
jected to the jurisdiction, but the court sustained it, and granted a 
part of the relief prayed for in the bill. 

What was the corporation plaintiff ? Did the Suprême Court deem 
it to be the original New Hampshire corporation created in 1835, 
or a corporation created by the act of 1838 ? If the latter, then it was 
a corporation essentially like the défendant in the case at bar, and the 
Nashua & Lowell Case governs the décision of the case at bar. If 
the former, then it was a corporation quite différent from this de- 
fendant and the Nashua & Lowell Case has Httle or no application 
hère. In the opinion of the court Mr. Justice Field observed : 

■ "It does not appear, so far as disclosed by the record, except in the alléga- 
tions of the défendant, that there was any formai acceptance of this act (the 
New Hampshire act of 1838) by the stockholders of the two corporations; but 
it would seem that the corporations acted upon its supposed acceptance, for 
the défendant pleaded to the jurisdiction of the court on the ground that, b.y 
the législation mentioned, the complainant was not a corporation of New 
Hampshire, and consequently a citizen of that state, but was a corporation of 
Massachusetts, and thus a citizen of that state." 136 U. S. 371, 10 Sup. Ct. 
1006, 34 L. Ed. 363. 

And again: 

"Eeplications were duly filed to the answers, the effect of which was to 
deny the allégations respecting the acceptance of the acts havlng for their 
object the union of the two corporations, and those allégations were en- 
tirely unsupported by the évidence or by anything in the record, and nelther 
in the final decree of the court nor in Its opinion was any allusion made to the 
subject ïhe only évidence bearing upon the question Is found in the législa- 
tion of the two States, New Hampshire and Massachusetts, and it is plain, as 
already stated, that no législation of Massachusetts could possibly afCect the 
existence of-the complainant as a corporation of New Hampshire, or Its char- 
acter as a citizen of that state." 

How far the court deemed the statutory acceptance to hâve been 
given does not appear except from the language above quoted. Yet 
upon the issue of consolidation or no consolidation, of acceptance or 
no acceptance, the question of jurisdiction might turn. If the con- 
solidating act of New Hampshire was not accepted, and if the plaintiff 
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were deemed the original New Hampshire corporation of 1835, the 
jurisdiction of the court was clear, as that corporation, wherever its 
property was situated, was created by New Hampsliire, and by New 
Hampshire alone. If, however, the consolidating acts were deemed 
to hâve been accepted, it would seem that the "one corporation," the 
"united corporation," therein mentioned, must be deemed to be a new 
corporation, différent both from the New Hampshire corporation of 
1835 and from the Massachusetts corporation of 1836. This would 
appear more plainly if the railroad corporation of 1838, created by the 
consolidating acts of Massachusetts and New Hampshire, had been 
given a name différent from that of its component parts, as was the 
case with the défendant at bar, when it was formed from component 
corporations by the consolidating acts of Massachusetts and Connecti- 
cut. On this point the Suprême Court further said: "The plaintifif 
was created a corporation by the Législature of New Hampshire in 
June, 1835. It is therefore to be treated as a citizen of that state." 
136 U. S. 370, 10 Sup. Ct. 1006, 34 L. Ed. 363. This was the date 
of the incorporation of the original New Hampshire company, and 
the statement is a plain déclaration that the plaintiff was the same 
original corporation which once had an existence in New Hampshire 
and nowhere else. Again, the Suprême Court said: 

"There are many décisions both of the fédéral and state courts which 
establish the raie that, however closely two corporations of dlfCerent states 
may unité thelr interests, and though even the stockholders of the one may 
hecome the stockholders of the other, and thelr business be conducted by the 
same directors, the separate identity of each, as a corporation of the state 
by which it was created, and as a citizen of that state, Is not thereby lost." 
136 U. S. 375, 10 Sup. Ct. 1008, 34 L. Ed. 363. 

Hère, again, the court seems to imply that the plaintifif in the suit 
before it was the original corporation of 1835. See, also, the quota- 
tion from Farnum v. Blackstone Canal Co., i Sumn. 46, 62, Fed. Cas. 
No. 4,675, at 136 U. S. 376, 10 Sup. Ct. 1008, 34 L. Ed. 363. And a 
little earlier in the opinion it was said: 

"The act of New Hampshire of 1838, whilst In terms authorlzing the two 
corporations to unité, did not confer any new franchise or rlght upon either 
of them. AU that it did was to permit the fundlng or conversion of the sepa- 
rate Interests of each stockholder in each corporation Into a common or joint 
undlvided Interest in both, and to déclare that after the two corporations 
were united ail property owned by either should be considered the joint prop- 
erty of the stockholders of both. ïhere Is nothing in thèse provisions looking 
to any abandonment of its corporate character as a création of New Hamp- 
shire or its citizenship of that state." 136 U. S. 375, 10 Sup. Ct. 1008, 34 I,. 
Ed. 363. 

But if the New Hampshire act of 1838 created a new corporation, 
whatever its citizenship, then the act did confer a new franchise and 
a new right. It did not convert the interest of each stockholder in 
each corporation into a common interest in both, but the 'conversion 
was into an interest in a new corporation. To what the pronoun 
"its" in the last sentence of the quotation refers is not quite clear, 
but apparently to the New Hampshire corporation of 1835. The 
sentence just quoted, therefore, implies strongly that the plaintiff was 
that corporation, and so entitled to bring suit in a fédéral court in Mas- 
sachusetts. 
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Still again the court said: 

"A more satisfactory answer [to the defendant's plea to the jurisdiction] 
would, perhaps, hâve been that whatever efCect may be attributed to the légis- 
lation of Massachusetts in creating a new corporation by the same name with 
that of the complainant, or in allowing a union of its business and property 
with that of the complainant, It did not change the existence of the complain- 
ant as a corporation of New Hampshire, nor its character as a citizen of that 
State, for the enforcement of its rights of action in the national courts ag:ainst 
citizens of other states. Indeed, no other state could by its législation change 
the character of that corporation, however great the rights and privilèges be- 
stowed upon it. The new corporation created by Massachusetts, though bear- 
ing the same name, composed of the same stockholders, and designed to ac- 
complish the same purposes, is not the same corporation with the one in New 
Hampshire. Identity of name, powers, and purposes does not create an iden- 
tity of origin or existence, any more than any other statutes, alike in language, 
passed by différent législative bodies, can properly be said to owe their 
existence to both. To each statute and to the corporation created by it there 
can be but one législative paternity." 136 U. S. 372, 373, 10 Sup. Ct. 1007, 34 
L. Ed. 367. 

This language requires careful scrutiny. What was the "new cor- 
poration" created by Massachusetts, and when was it created? If 
the référence is to a corporation created by Massachusetts in 1838, 
most of the language just quoted is altogether inapplicable. The 
business and property of the Massachusetts corporation of 1838 were 
never united with those of any other corporation. The union of 
business and property, so far as there was any, was that of the old 
Massachusetts corporation of 1836 with that of the New Hampshire 
corporation of 1835. This language also gives reason to believe that 
the Suprême Court conceived the plaintiff in the case before them to 
be the New Hampshire corporation of 1835, and "the new corporation 
created by Massachusetts" to be the corporation of 1836. It is true 
that upon this supposition the statement of the court that the Massa- 
chusetts corporation was designed to accomplish the same purposes as 
some New Hampshire corporation was erroneous, as applied to the 
Massachusetts corporation of 1836. The Massachusetts corpora- 
tion of 1836 was organized to build a railroad from Lowell to the 
state line and no further. This was not the purpose of any corpora- 
tion created at any time by the state of New Hampshire, but, in the 
confusion created by the constant use of the same corporate name to 
designate différent corporations, the statement just mentioned, which 
was not material to the décision, may well hâve been an oversight. 
Upon the whole, it seems that the Suprême Court, though perhaps not 
with complète logical consistency, treated the plaintifï as being a 
corporation created in 1835 by New Hampshire, and by New Hamp- 
shire alone. If this be true, then the Nashua & Lowell Case has little 
or no application to the case at bar. The two corporations of New 
Hampshire and Massachusetts, operating together, were held by the 
Suprême Court to constitute neither a corporation of the first nor of 
the second class, but an anomalous union of two corporations created 
for distinct purposes by différent states, which had been united as to 
their business and property, but not as to their corporate existence. 
The plaintiff Nashua & Lowell Railroad Company was thus treated 
as a corporation analogous to the Hartford & Springfield Railroad 
or the New York & New Haven Railroad, and not to the défendant 
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hère. It is true that this décision thus interpreted disregards the 
language oi the statutes both of Massachusetts and of New Hampshire, 
in se far as those statutes provided that the two corporations should 
be united into "one corporation" or a "new corporation," but upon 
any construction of the décision the statutes were thus disregarded 
by the court to that extent. 

Upon any construction which admits the existence of two corpora- 
tions owning the same tangible property difficulties other than that 
concerning the jurisdiction must arise. If the fédéral courts of 
Massachusetts can take cognizance of the separate existence of both 
corporations, with which corporation did the Boston & Lowell Rail- 
road contract ? Plainly not with the New Hampshire corporation 
rather than with that of Massachusetts. What would hâve been the 
efifect upon the complainant's bill in the fédéral court, if the Nashua 
& Lowell Raiiroad, suing as a Massachusetts corporation, had at the 
same time brought a bill in equity for the same purpose against the 
défendant in the state court of Massachusetts? Thèse questions were 
urged upon the Suprême Court, and, though not discussed in the 
opinion, they must hâve been considered. But this difïiculty is equally 
appHcable to a construction of the décision which treats the plaintiff 
as a corporation created in 1838 rather than as one created in 1835. 
That the construction herein put upon the Nashua & Lowell Case 
has not hitherto been suggested may be admitted, but the case has 
been little noticed by the Suprême Court, and has not been critically 
considered by any other court. It has even been cited as an authority 
upon the status of corporations. of the second class. Hollingswortb 
V. Southern R. R. (C. C.) 86 Fed. 353, 355. The cases in the state 
courts cited by Mr. Justice Field go no farther than to détermine that 
each state which aids in creating one of thèse joint corporations can 
treat that corporation as its own créature. "They (the two Législa- 
tures) cannot so fuse themselves into a single sovereignty, and as 
such create a body politic which shall be a corporation of the two 
States, without being a corporation of each state or of either state." 
Quincy Raiiroad Bridge Co. y. Adams Co., 88 111. 615, 619, quoted 
in 136 U. S. 380, 10 Sup. Ct. 1004, 34 L. Ed. 363. "There may be sep- 
arate consent given for the consolidation of corporations separately 
created, but when the two unité they severally bring to the new entity 
the powers and privilèges already possessed, and the Consolidated Com- 
pany simply exercises in each Jurisdiction the powers the corporation 
there chartered had possessed and succeeds there to its privilèges." 
Chic. & Northwestern Raiiroad Co. v. The Auditor General, 53 Mich. 
91, 18 N. W. 586, quoted in 136 U. S. 381, 10 Sup. Ct. 1004, 34 L. Ed. 

363- 

Though the décisions of the Suprême Court in Raiiroad v. Vance 
and in the Nashua & Lowell Case be not deemed in point for the 
plaintifï, there are cases in the inferior fédéral courts which are di- 
rectly in his favor. In St. Louis Raiiroad Co. v. Indianapolis Raiiroad,, 
9 Biss. 144, Fed. Cas. No. 12,237, t^e plaintiff was deemed by the Cir- 
cuit Court to be a corporation of the first class, incorporated both 
in Illinois and Indiana, and yet, by describing itself as an Illinois cor- 
poration, it was held entitled to bring suit in the Circuit Court in 
Indiana against a citizen of that state. In his opinion Judge Drura- 
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mond recognized and discussed the argument against the jurisdiction 
stated above, viz., that, if the corporations of Indiana and Illinois 
were deemed separate corporations, then they were both parties to the 
contract sued upon, and so, upon the ordinary principles of equity, 
should hâve been joined. He therefore suggested that the Indiana 
corporation be made a party défendant, though he deemed the amend- 
ment unnecessary. But the Indiana corporation was interested in the 
controversy, not as défendant, but as complainant, and the parties to 
a suit in equity cannot be arranged without regard to their real inter- 
ests, in order to give jurisdiction to a fédéral court. Strawbridge v. 
Curtiss, 3 Cranch, 267, 2 L. Ed. 435; Barney v. Baltimore City, 6 
Wall. 280, 18 Iv. Ed. 825 ; Blacklock v. Small, 127 U. S. 96, 104, 8 
Sup. Ct. 1096, 32 L. Ed. 70; The Removal Cases, 100 U. S. 457, 25 
L. Ed. 593. Moreover, even if this arrangement of parties were pos- 
sible in a bill in equity, it would be impossible in a suit at law. Judge 
Drummond's solution of the difi&culty stated above was not a happy 
one. 

When the case was considered by the Suprême Court under the 
title of Pennsylvania Railroad Co. v. St. Louis Railroad Co., 118 U. 
S. 290, 6 Sup. Ct. 1094, 30 L. Ed. 83, the corporation originally plain- 
tifif was, for jurisdictional purposes, decided to be a corporation only 
of Illinois ; that is to say, a corporation of the second class. The Su- 
prême Court made full inquiry concerning the nature of the corpo- 
ration — an inquiry which was quite unnecessary if the gênerai prin- 
ciples of law declared by the Circuit Court were sound. The Circuit 
Court had held (i) that it had jurisdiction of a suit brought by a cor- 
poration of the first class, and (2) that the corporation was of the 
first class. If the first proposition was sound, the Suprême Court need 
not hâve considered the second, for that the court had jurisdiction of a 
suit brought by a corporation of the second class was undisputed, 
It seems, therefore, that the Suprême Court then considered the first 
proposition laid down by the Circuit Court to be doubtful, and that 
the fédéral jurisdiction over a suit brought under the circumstances 
by a corporation of the first class was at least doubtful, Pennsylvania 
Railroad v. St. Louis Railroad was decided before the Nashua & 
Lowell Case. 

The same course was taken in Louisville Railway Co. v. Louisville 
Trust Co., 174 U. S. 552, 19 Sup. Ct. 817, 43 L. Ed. 1081, decided 
long after the Nashua & Lowell Case. There the Circuit Court of 
Appeals had held that the plaintifï, even if it was jurisdictionally a 
corporation both of Indiana and Kentucky, yet, by styling itself a cor- 
poration of Indiana, could maintain suit in the Circuit Court in Ken- 
tucky against a citizen of Kentucky. Louisville Trust Co. v. Louis- 
ville, N. A. & C. R. Co., 75 Fed. 433, 22 C. C. A. 378. In his opinion 
Judge Taft cited and relied upon the Nashua & Lowell Case, though 
he relied also upon St. Louis R. R. v. James, 161 U. S. 545, 16 Sup. 
Ct. 621, 40 L. Ed. 802. If his view of the law was correct, whether 
the plaintifï was a corporation of the first or second class was irrele- 
vant. If it was of the first class, it could sue under the Nashua & 
Lowell Case ; if of the second, under St. Louis R. R. v. James. Yet 
the Suprême Court fully considered the facts in order to détermine 
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that the plaintiff was a corporation of the second class, and not of the 
first ; that is tp say, for jurisdictional purposes a corporation of In- 
diana alone, and not a corporation of Kentucky. "Nor could it [the 
plaintiff] hâve been sued as a corporation of Kentucky in any court 
of the United States." 174 U. S. 563, 19 Sup. Ct. 821, 43 L. Ed. 1081. 
This considération was altogether unnecessary if a corporation of the 
first class could bring the suit in question, and the action of the Su- 
prême Court implies a doubt of the correctness of the plaintiff's 
proposition. In the opinion no référence was made to the Nashua 
& Lowell Case. Neither the décision of the Circuit Court in the 
St. Louis R. R. Case, nor that of the Circuit Court of Appeals in 
the Louisville R. R. Case, however, was reversed by the Suprême 
Court. The first of thèse cases, therefore, and both of them, it may 
be, stand as authority for the plaintifif in the case at bar, although the 
Suprême Court went out of its way to décide them on other grounds, 
instead of simply affirming the décision of the lower courts upon the 
authority of the principle declared in the Nashua & Lowell Case. In 
still other cases, while the question hère presented may not hâve been 
involved in the décision, yet inferiot fédéral courts hâve intimated, 
more or less plainly, their agreement with the contention of this 
plaintiff. See Uphofï v. Chicago, etc., R. (C. C.) 5 Fed. 545, 550; 
Chicago, etc., R. v. Lake Shore R. R. (C. C.) 5 Fed. 19, 21 ; St. Louis 
R. R. v. Stephens, 47 Fed. 530; Chic. & N. W. R. v. C. & P. R., 6 
Biss. 225, Fed. Cas. No. 2,665. See, also, the note to Johnson v. 
P. W. & B. R. R. (C. C.) 9 Fed. 6, 7, cited with apparent approval 
by Judge Lowell in Horne v. B. & M. R. R. (C. C.) 18 Fed. 50, 51. 
Yet it would be possible to take sentences from the opinion of that 
learned judge on page 52 which seem to make for the defendant's 
contention. Nashua & Lowell R. Corp. v. Boston & Lowell R. Corp. 
(C. C.) 8 Fed. 458, is the case which was approved by the Suprême 
Court as far as the jurisdiction is concerned. In Western & Atl. 
R. V. Roberson, 61 Fed. 592, 9 C. C. A. 646, the défendant was held to 
be a corporation purely of Georgia. "The corporation sued is exclu- 
sively a Georgia corporation, never having been made a Tennessee 
corporation. Neither has the state of Georgia made the Tennessee 
corporation, as such a corporation, a corporation of the state of 
Georgia. Neither is it a case of consolidation of a corporation of 
one state with a corporation of another state under like authority from 
each state." 61 Fed. 598, 599, 9 C. C. A. 653. The case illustrâtes 
the difficulty of distinguishing between one kind of Interstate corpo- 
ration and another. 

There are décisions of the inferior fédéral courts which support 
directly the defendant's contention. In Baldwin v. Chicago & North- 
western Ry. Co. (C. C.) 86 Fed. 167, suit was brought in the Circuit 
Court in Michigan by a citizen of Michigan against a corporation 
which was described as "the Chicago & Northwestern Railway Com- 
pany, a corporation created and existing under and by virtue of the 
laws of the state of Illinois, and a citizen of Illinois." (This fact does 
not appear in the Fédéral Reporter.) The court there said : 

"It may be added that it Is the uecessary and logical eorollary of the doc- 
trine on which the décisions in the above cases rest, namely, that the court 
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looks only to the law of the state in whlch the suit is brought for the purpose 
of determlning the citlzenship of the corporation in such cases, that a citizen 
of cne of the States In which the corporation exlsts cannot maintaln a suit 
against it in the fédéral courts of the state whereof he is himself a citizen." 
86 Fed. 168. 

This case is cited with approval in Harvey v. Raleigh R. R. (C. C.) 
89 Fed. 115. Burger v. Grand Rapids R. (C. C.) 22 Fed. 561, is also 
in point, and the cases which take the other view are there discussed. 
In Missouri Pac. R. v. Meeh, 69 Fed. 753, 16 C. C. A. 510, 30 L. R. 
A. 250, decided by the Circuit Court of Appeals for the Eighth Cir- 
cuit, the défendant was incorporated by the states of Missouri, Kan- 
sas, and Nebraska, and was sued as a citizen of Missouri in the Cir- 
cuit Court of Kansas by a citizen of the latter state. The court held 
that it had no jurisdiction, and dealt in its opinion with the Nashua & 
Lowell Case as follows : 

"The décisions in Nashua & L. R. Corp. v. Boston & L. K. Corp., 136 U. S. 
856, 365, 10 Sup. Ct. 1004, 34 L. Ed. 363, and in Muller v. Dows, 94 TJ. S. 444, 
447, 24 L. Ed. 207, do not conflict with the prior décisions of the Suprême Court 
of the United S-tates, for In the former of thèse cases the New Hampshire 
corporation, the Nashua Eallroad, which had been created a corporation of 
the state of Massachusetts, sued the Massachusetts corporation In the Circuit 
Court of the United States for the Bistrict of Massachusetts to adjust certain 
différences that had arisen, growing out of a contract in which the two com- 
panles had dealt with each other as separate légal entities, and it was held 
that the suit could be maintained." 

Apparently the Court of Appeals supposed that in the Nashua & 
Lowell Case the corporations Consolidated were the Nashua & Lowell 
Railroad, a corporation of New Hampshire, and the Boston & Lowell 
Railroad, a corporation of Massachusetts, and that the suit was upon a 
contract in which the two component corporations had dealt with 
each other. As has been shown, the facts were quite otherwise, and 
the explanation of the décision of the Suprême Court given in Mo. 
Pac. R. V. Meeh, 69 Fed. 753, 16 C. C. A. 510, 30 L. R. A. 250, there- 
fore fails. In an earlier case the Circuit Court in Nebraska had said 
of a corporation of the first class : 

"It is a corporate trinity, having no citlzenship of its own distinct from its 
constituent members, but a citlzenship identical with each. By the consoli- 
clation the corporation of one state did not become a corporation of another, 
nor was either merged in the other. The corporation of each state had a dis- 
tinct législative paternity, and the separate identity of each as a corporation 
of the state by which it was created, and as a citizen of that state, was not 
loBt by the consolidation. Nor cpuld the Consolidated company become a cor- 
poration of three states wlthout belng a corporation of each or of either. 
While the Consolidated corporation Is a unit, and acts as a whole in the trans- 
action of Its corporate business, it Is not a corporation at large, nor is it a 
joint corporation of the three states. Like ail corporations, it must hâve a 
légal dwelling place. Every corporation, not created by acts of Congress, 
dwells In a state. This consolldated corporation dwells In three states. and Is 
a separate and single entlty in each." Fitzgerald v. Mo. Pac. Ey. Co. (C. C.) 
46 Fed. 812, 815. 

See, also, Winn v. Wabash R. (C. C.) 118 Fed. 55. 

Most of the cases decided in the state courts which deal with the 
status of corporations of the first class are concerned altogether with 
taxation or with the rights of the several states to control the opéra- 
tion of the railroad within their borders. This right is admitted, 
124 F.— 24 
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éven as to corporations of the second class acting in states where 
their incorporation gives no jurisdictional status, and a fortiori is 
effective as to corporations of the first class in states where their in- 
corporation does give them such status. In Tourville v. Wabash R., 
148 Mo. 614, 50 S. W. 300, 71 Am: St. Rep. 650, the railroad défend- 
ant was apparently a corporation of the fîrst class. It had been 
garnished in Illinois, and tried to set up its payment under the judg- 
raent there rendered in défense of an action brought in Missouri 
by its employé and original creditor, a citizen of that state. The 
court said: 

"So that in the défendant we hâve two légal entities — one a corporation and 
citizen of Illinois, the other a corporation and citizen of Missouri. With the 
former the plaintiflC had no deallngs, and It owed him nothing. The latter 
became indehted to him in the sum of $81 for wages earned in Missouri, and 
under the lâw thereof exempt from attachment, exécution, and garnishment; 
and, whlle It may be dlfacult to see how thls debt due the plaintlfC from the 
Wabash Bailroad Company of Missouri could be impounded in the courts of 
Illinois by the service of garnishment process on the Wabash Railroad Com- 
pany of Illinois, the rullng of the Court of Appeals was not based upon the 
ground that it was not so subject" 

The language illustrâtes the confusion into which the court fell 
in attempting to work out logically the corporate fiction. Being 
earned in Missouri, the plaintifif's wages were held not to hâve been 
paid by the payment made by the IlHnois corporation. The Illinois 
court, on the other hand, seems to hâve deemed that the Illinois corpo- 
ration also was indebted to the plaintiff, and so the corporation or cor- 
porations, "a corporate trinity," or "separate corporations," paid out 
twice the-number of material dollars actually owed. At that point 
the fiction failed to correspond to the facts. 

Throughout the discussion we must bear in mind that we are deal- 
ing with fictions, and not with concrète facts. Corporate personality 
and existence are themselves fictions, and the citizenship or locality 
of a corporation is the fiction of a fiction. As developed by the féd- 
éral courts, the citizenship of a corporation rests upon a conclusive 
presumptioni which in hardly any case corresponds to the facts. In 
a corporation formed by consolidation there is but one line of railroad, 
of which one individual iS président, and one other individual gên- 
erai manager. One set of individual directors sits around one table. 
Whether the organization is deemed (i) a single corporation, (2) one 
corporation with several aspects, (3) several separate corporations of 
which ônly one is recognized in each of the creating states, or (4) 
several separate corporations each recognized everywhere, is of no 
importance, except for the practical results which foUow the adoption 
of one fiction or another. If the fourth fiction be selected, any cor- 
poration of the first class Can sue or be sued in the fédéral court of 
any state by proper désignation. If this resuit be désirable, that fic- 
tion is the best for jurisdictional purposes, but care must be taken to 
deyelop the fiction so as to avoid the unjust résulta of the Missouri 
case. It is not a question of justice, but of ultiraate convenience, in 
what court a corporation may sue or be sued ; it is injustice, and not 
mère inconveniencé, that an organization of any kind shall be com- 
pelled to pày its debts twice over. In selecting a fiction, moreover, 
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it may sometimes be wise to take one which has some slight incon- 
veniences in practical results, if its logical development is generally 
convenient, rather than another which has a slight advantage in some 
respect, but whose logical development would lead to such injustice 
that exceptions and subfictions must be numerous and strained. If 
the fourth fiction above mentioned be adopted, then it must be devel- 
oped so as to permit any one of the several corporations, as plaintiff 
or défendant, to stand for and represent them ail, and the satisfaction 
of a judgment recovered by or against one of them must bar the col- 
lection of the same claim by or against any other. 

In the case at bar the court has to détermine what sort of fiction 
is applicable to the défendant for the purposes of the jurisdiction of 
the fédéral courts. Upon the whole, that fiction which treats a cor- 
poration of the first class, so-called, as one corporation with several 
aspects, seems to me in best agreement with the concrète facts, and 
the logical development of that fiction appears to produce the most 
convenient practical resuit. By this fiction, an organization like the 
défendant, maintaining a single System of railroad in many states, and 
chartered by each of those states so as to make it jurisdictionally a 
citizen of each of the states, is deemed to be one corporation, treated 
in each of the incorporating states as a citizen of that state and of 
that state alone, however it may be described in some foreign state 
where it has no incorporation. This theory is supported by one or 
two récent décisions of one Circuit Court of Appeals, and by two dé- 
cisions of two Circuit Courts. For the reasons already stated, the 
Nashua & Lowell Case is not deemed in point, and the reasoning of 
the Circuit Court of Appeals in the Louisville Case and of the Cir- 
cuit Court in 9 Biss. 144, Fed. Cas. No. 12,237, is shown to hâve been 
doubted by the Suprême Court on appeal. 

The plea to the jurisdiction is sustained. 
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(District Court, W. D. Tennessee, B. D. August 1, 1903.) 

No. 218. 

1. BAKKRtrPTCT— Involdntart Pkoceedings— Pleadinss. 

The simple forms of bankruptcy practice found In the gênerai orders 
and forms prescribed by the Suprême Court should be followed, and 
there should be no unnecessary departures by falling into a habit of uslng 
the more costly, prolix, and less suitable forms of spécial pleadings and 
procédure used in chancery cases. 

3. Samb^List op Creditors Filed with Answer. 

The list of creditors requlred of the défendant debtor by Banbr. Act 
July 1, 1898, § 59d, 30 Stat. 561, c. 541 [U. S. CJomp. St. 1901, p. 3445], 
when he sets up as a défense to a pétition by a single créditer that the 
number of his creditors is more than 12, should contain, besides the bare 
names and addresses of such creditors, at least a statement of the 
amount due each, the date of the debt, when it is due, whether due by note 
or account or by some other form of contract, the considération therefor, 
whether owed jointly with another as partner or otherwise, and such 
full particulars as will enable the petitloning créditer to negotiate with 
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others to Joln with hîm In the pétition, and save the necessity and cost 
of a référence to ascertaln the facts. ' 

8. Same— Repbhenob. 

If tlie partlculars of tlie debts shown in tlie list of creditors flled under 
Banisr. Act, § 59d, where It is alleged by the debtor that bis debts are 
more than 12 in number, are not disclosed in the answer, the court will, 
if necessary, refer the case to ascertain them, and thus settle any dis- 
pute between the parties concerning them. 

4. Same — Authority dp Attornet — How Questioned. 

The authority of the attorney appearing for the petitionlng creditors 
cannot be challenged by the answer of the défendant debtor setting np 
a want of such authority, or averring any fraud of the attorney in pro- 
curing other creditors to joln in the pétition. This can only be done 
by a rule upon the attorney to show by what authority he appears for 
the party supported by affidavit showing the facts relied on to question 
the authority. 

5. Same— Pktitioning Cueditors — Effect of Payment of Dkbt. 

Whether payment of the debt of one of the petitioning creditors after 
the pétition Is flled will defeat the proceeding for lack of a sufflcient 
number of creditors joining in the pétition, qusere. 

In Bankruptcy. On exceptions to answer in involuntary proceed- 

ings. 

Craig & Casey and Warinner & Warinner, for creditors. 
C. E. Jerman and Hays & Biggs, for défendant. 

HAMMOND, J. This case présents some rather unusual proceed- 
ings in bankruptcy practice, which it is well enough to settle for the 
botter régulation of proceedings in similar cases. The original péti- 
tion is by one creditor only, to whom the défendant debtor owes more 
than $8,ooo, and it allèges, as acts of bankruptcy, the conveyance to 
his nephew of a tract of land for a considération of $8,ooo, the con- 
cealment of the conveyance from the records, subséquent mortgages 
to secure loans, particularly one by a local bank of which the nephew 
was cashier, ail of which it is alleged were made without real consid- 
ération and to hinder and delay creditors, etc. ; also, it charges as an 
act of bankruptcy the conveyance to one Harvey, for four notes ag- 
gregating $4,047.42, payable to this same Bank of Crockett, of a 
gin lot and its outfit, at Bell's Station ; the notes being secured by a 
deed of trust made by Harvey to this same nephew Bell, the cashier 
of the bank. It allèges that thèse conveyances also were concealed 
and withheld from the record, as the others were, and were ail made 
in contemplation of insolvency and to hinder and delay creditors. 
By amendments thèse conveyances were charged to be fraudulent 
préférences of the bank, efïected by artful and roundabout Convey- 
ances, so managed as to avoid, if possible, an attack under the bank- 
ruptcy statute within the four-months limitation. 

A demurrer to the pétition and amended pétition was overruled, 
and the défendant debtor answered, averring (i) that his creditors 
were more than 12 in number, of which he annexes a list; (2) that 
being chiefly a farmer, and engaged in the tillage of the soil, he was 
not liable to the bankruptcy, statute; and (3) denying the alleged acts 
of bankruptcy, and demanding a jury. 

The so-called list of creditors attached to the answer is simply a 
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list of 21 names, ail at Bell's Station, with no other information as 
to their daims. But in the list appears the names of W. B. Thomp- 
kins and W. H. Poindexter. Thèse two subsequently filed their péti- 
tion asking to join with W. A. Gage & Co., as petitioning creditors ; 
the first alleging that the défendant debtor owed him $1.90 on ac- 
count, and the other that he owed him $25 for médical service. Each 
swore to this pétition, which is a brief and plain statement that they 
wished to join, and seemingly giving as a reason that the défendant 
debtor had listed their debts in an efïort to defeat Gage & Co., to 
hâve him adjudged a bankrupt. It would seem incredible that any 
one signing and swearing to such a pétition could misunderstand its 
import and purpose. On a notice to show cause, the défendant debt- 
or also filed an answer to this pétition, stating that he was informed 
by the petitioners that they were misled and deceived as to its pur- 
pose, they supposing that they were simply filing their claims in bank- 
ruptcy, that if they had known the object they would not hâve signed 
it, and that they wish to dismiss or withdraw the pétition. The de- 
fendant also States in this answer that he was indebted to Thompkins 
only as a surety for one Williams, who has since the controversy arose 
paid the debt, and he no longer owes Thompkins anything. He ex- 
hibits an afîîdavit of Poindexter's, and a paper intendcd to be the afifi- 
davit of Thompkins, which was read to him, and to which he assented ; 
but, being warned that he might get into trouble, he refused to sign 
and swear to it. 

The affidavit of Poindexter states that when he signed and swore 
to the pétition he did not know its contents or purpose, and that if he 
had he never would hâve signed it. He says that Mr. Casey, one of 
the lawyers for Gage & Co., asked him if Bell did not owe him some- 
thing, and told him that signing the pétition was the only way to get 
it ; he did not read the paper, and only a part of it was read to him ; 
that he was told it was a matter of form only ; that Mr. Casey brought 
the notary public with him, and that he signed it without any knowl- 
edge that it was a proceeding "to put Mr. Bell into banliruptcy" ; 
that he had no intention of doing this, and wishes to dismiss and with- 
draw the pétition. He acquits Mr. Casey of purposely misleading 
him, but says he was misled. The unsigned affidavit of Thompkins is 
to same efïect, and it states that Bell was only a surety for Williams ; 
that Williams paid ail the debt but $1.90, for which small balance he 
has no désire to put Mr. Bell in bankruptcy, and never thought of such 
a thing, being of the impression that he was only proving his debt like 
ail creditors had to do. 

Later one Daniels filed his pétition to join with Gage & Co. in their 
pétition for an adjudication, stating that the défendant debtor owes 
him $2.25 assigned to him by one Thomas, for two years subscription 
to the county paper. He is not on Bell's list, but Thomas' name ap- 
pears on it as a créditer. 

To the answer of Bell, setting up that Poindexter and Thompkins 
did not knowingly join Gage & Co., that they were deceived, and 
did not authorize their pétition to join as petitioning creditors, Gage 
& Co. file exceptions, taking an objection that it is irrelevant and im- 
material, and présents a collatéral issue which cannot be so pleaded ; 
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that the authority of an attorney to appear cannot be thus cliallenged, 
and that the paper should be stricke.n from the files ; also, there is a 
"replication" to that part of the answer which relates to the Thomp- 
kins debt, denying its payment. 

To the notice to show cause on Daniels' pétition Bell answers that 
Daniels is not a bona fide créditer; and that if there has been any as- 
signment by Thomas it is fraudulent and void. 

There is an afHdavit of Mannie Williams that he bought of Thomp- 
kins cotton seed huUs to amount of $5, for which the défendant 
debtor Bell became his surety. He also owed Thompkins a small 
balance of account. About last May or first of June, after the pro- 
ceedings in bankruptcy were commenced, he went to Thompkins' 
house to pay the debt. Thompkins was absent, but he paid his wife 
what was thought to be due, with the understanding, if there were 
any balance, he would pay Thompkins, who alone knew the true 
amount. He says frankly that he was eager to pay the debt to save 
Bell any trouble because of his suretyship and especially about 
this bankruptcy matter. He tried to pay Thompkins the balance 
claimed of $1.90,, and offered it, but Thompkins said he was in a con- 
troversy about it, and refused it. He is anxious to pay it, and feels 
able.- After the fihng of this affidavit. Gage & Co. moved to amend 
their pétition, and set up that outside of the disputed balance of $1.90 
Bell owes Thompkins the sum of 82 cents on account for 750 "dirt 
bands," whatever thèse may be, at $1.10 per thousand. 

Pending the hearing the défendant Bell gave notice and filed a 
motion that the attorneys for the petitioning creditors show by what 
authority they prosecuted the pétition for Poindexter and Thompkins, 
to which no answer has yet been filed. 

The court has set out thus particularly the pleadings and other 
steps taken in this case to protest that they seem to divert the pro- 
ceedings in bankruptcy from the strict line of proper procédure and 
raise issues that may be collatéral and immaterial. As will presently 
appear, thèse pleadings also seem trivial in this case because of the 
very small amounts involved; but still the importance of keeping 
the practice within rightful bounds is none the less; and, after ail, 
the firm of original petitioning creditors has a debt of magnitude, and 
the struggle with them is to maintain their purpose to hâve a court of 
bankruptcy overhaul the alleged fraudulent transactions by which the 
défendant debtor's property to a large amount has passed into the 
hands of his home bank, to pay what are alleged to be fraudulently 
preferred debts. This one creditor firm, having thus been left in the 
lurch, finds itself confronted with a défense that there are more than 
12 creditors, and therefore one creditor may not procure an adjudica- 
tion under section 59b of the statute (Act July i, 1898, 30 Stat. 
561, c. 541 [U. S. Comp. St. 1901, p. 3445]). It is, in fact, there- 
fore, a formidable litigation about amounts of considérable size, and 
the triviality of the other debts, not one of which is over $40, is merely 
an incident of that litigation. 

It is to be observed that Form No. 6 (89 Fed. xxx, 32 C. C. A. 
liv) does not contemplate any other pleading than that of a brief and 
simple déniai (i) that the défendant debtor has committed the act of 
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bankruptcy, or (2) that he is insolvent, and (3) an averment "that he 
should not be declared a bankrupt for any cause in said pétition al- 
leged." At first I was inclined to hold that no other pleading what- 
ever was permissible than this, and that under it any défense what- 
ever, whether by demurrer or otherwise, could be made that would 
defeat the pétition for any cause. But yielding to the license given by 
General Order No. 38 (89 Fed. xiv, 32 C. C'A. xxxvii), that the sev- 
eral forms shall be observed and used with such altérations as may be 
necessary to suit the circumstances of any particular case and con- 
forming to the practice in other districts, reluctantly and with con- 
stantly increasing regret, I allowed other and spécial pleadings to be 
framed, and now, as in this case, in almost every case there are de- 
murrers, formidable answers after the manner of pleadings in chan- 
cery, with exceptions, replications, etc., until the practice has departed 
from the simple forms prescribed and degenerated into those of a suit 
in equity. I doubt if this is proper practice. 

Hère we are engaged in trying the question whether a certain cred- 
itor named by the debtor in his list as such is in fact a creditor, or 
whether his debt has been paid, and this on an issue of pleadings 
presenting that question, when the listed creditor joins in the pétition 
for an adjudication; also whether another creditor, named in the 
list, has made a valid assignment of his debt to an outside person, 
who has likewise joined in the pétition for bankruptcy ; and again, 
whether still another creditor, likewise on the list, has joined in the 
pétition in fact, or has been fraudulently overreached and misled into 
signing it — really the issue being whether or not his agreement to 
join should be rescinded for fraud and set aside by a court of equity. 
AU this has the appearance to the court of a manipulation of cred- 
itors and a concerted scheme, on the one hand to defeat the main 
creditors of their use of thé bankruptcy statute to vacate préférences, 
and on the other of a scheme to find the requisite number of creditors 
to invoke the statute. 

The court is not now prepared to say that such proceedings are 
not admissible, but it very well may be said that a petitioning cred- 
itor, hâving a debt provable on the face of it, ought not to be com- 
pelled by the défendant debtor to enter into litigation about it, légal 
and équitable, and antecedently to establish it by overthrowing ail 
the défenses, real or fabricated, that the debtor may choose to set 
up by pleadings specially framed to présent such issues. It is in ef- 
fect tantamount to holding that a creditor with a disputed debt cannot 
be a petitioning creditor in bankruptcy ; or, at least, not until he has 
cleared away ail dispute and controversy, and established his debt 
by a judgment at law ; for it would be, in effect, a requirement to do 
this, even if he must get such a judgment or its équivalent in the bank- 
ruptcy proceedings. And the resuit is that before we can inquire 
whether a debtor is insolvent, and has committed an act of bankruptcy, 
we must engage in a preliminary work of litigation in law and equity, 
and, possibly, even in admiralty as well, with each petitioning cred- 
itor, in order that we may know beforehand whether the debtor has 
any défense he may possibly make to the creditor's claim, of debt. 
This is con^erting the language of the statute, "three or more cred- 
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hors having provable daims," into a requiremeut that there shall be 
"three or more creditors having proved and established debts," before 
they may file the pétition. Section sçb. If a debt is wholly wanting 
in existence, if it bas been paid, for example, or if it bas been fabri- 
cated for the purpose, of course the défendant should be allowed to 
show that fact in some form. But if it be a reasonably fair and honest 
claim of debt, which is provable in the sensç that it is a claim that 
the court of bankruptcy after adjudication will hear and establish, 
if proved, the: créditer should not be bound before the adjudication 
to so prove and establish it, but should be allowed to rely upon its 
provable quality, prima facie, to support an involuntary pétition in 
bankruptcy. This certainly ought to be the rule; but hère we are 
already engaged in a maze of trifling litigation, about trivial trans- 
actions, before we can get at larger transactions on their merits, for 
the investigation of which this particular and peculiar jurisdiction 
of bankruptcy was established. Our extraordinary, not to say unique, 
jurisdiction cannot be exercised until we hâve first exercised that of 
the ordinary justice of the peace, or of a law court and jury, or of 
the chancellor, or of the admiralty, to establish whether or not the 
créditer be a créditer in fact as against ail possible défenses to his 
claim. I hardly think such was the intention of this act, but it is not 
essential hère to enter upon any close investigation of the meaning 
of the words "provable claims," as used in section 59b, or in former 
bankruptcy statutes, nor how far the bankruptcy court will go in 
allowing litigation between the petitioning créditer and the debtor 
about the défenses there may be te the claim set up as a défense or 
obstruction to the propesed proceedings in bankruptcy; because, in 
this case, the pleadings first require a broader investigation into ail of 
the alleged debts set up by the défendant debtor in his list of cred- 
itors so exhibited by him to show the fact that he bas more than 12, 
and that therefere one créditer cannot sustain the pétition. It may be 
that, after ail, he has less than 12, and that his answer is net true in 
respect of that. We are engaged in ascertaining a mathematical fact 
by counting, excluding ail spurious debts, and not in determining 
whether any particular debt be "provable." 

Whether payment after pétition filed be a good défense is doubtfui, 
and that question is reserved fer future considération. Hilliard, Bk. 
(2d Ed.) 192, par. 30; Wms. Bk. 41. 

The objection of the petitioning creditors that the défendant debt- 
or's so-called "list of creditors," filed with his answer, is net a com- 
pliance with section 59d of the statute (30 Stat. 561, c. 541 [U. S. 
Comp. St. 1901, p. 3445]), is well taken. Certainly it is a "list of cred- 
itors," and verily cemplies with the mère words of the statute ; but 
that is sticking in the bark of the statute. "Qui hasret in litera hseret 
in certice. Broom's Leg. Max. 611. It is, however, more the fault 
of the statute than of the pleader. The statute sacrifices the advan- 
tage of explicit directions to a seeming infàtuation fer a structural 
compression of multum in parvo, nearly always leaving too much to 
implication and judicial guesswork. Under the English act, as soon 
as the pétition is filed the debtor must exhibit a list of his creditors, 
giving particulars of address, amounts, dates, and nature of securi- 
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lies, if any, etc. Wms. Bk. 59. The original act of 1867 had no 
occasion for such a list of creditors before adjudication, because the 
pétition could be filed by one or more creditors, the aggregate amount 
of the debt or debts being $250. Act March 2, 1867, § 39, 14 Stat. 
517) 536, c. 176. But by section 12 of the amendatory act of June 
22, 1874 (18 Stat. 178, 180, c. 390), provision was made against trivial 
debts Seing used to sustain an involuntary pétition, presumably to meet 
the expérience had in that regard under the original act. But like- 
wise and ahnost simultaneously the act of Congress known as the 
"Revised Statutes" was enacted, containing the title 61, in "Bank- 
ruptcy," sections 4972 to 5132, inclusive. Some confusion of interpré- 
tation arose by this circumstance not necessary to notice hère particu- 
larly; but Rev. St. 5021, 5023, took no notice of this amendatory act 
of June 22, 1874, § 12 (18 Stat. 180, c. 390), and contained only the 
requirement of the original act that the adjudication might be made 
on the pétition of one or more creditors whose debts aggregated as 
much as $250, and this section 12 of the act of 1874 does not appear 
in any of the suppléments of the Revised Statutes, because the w-hole 
act was repealed before the first supplément was issued. It appears 
nowhere except in the Statutes at Large, as above cited. So that, 
possibly, the framers of the act of 1898 gave it no attention, regarding 
the Revised Statutes as a complète substitute, as it was ; and, possibly, 
again, as never having had any force ; or it may hâve been believed, as 
it was elsewhere in some of the text-books, that the amendatory act 
was incorporated in the second édition of the Revised Statutes, which 
is a mistake. Bump's ninth édition of his work on Bankruptcy, with- 
out authority substitutes this section 12 of the act of 1874 as section 
5021 of the Revised Statutes; and his notes give the décisions under 
the amendatory sections, which he treats as repealing the correspond- 
ing sections of the Revised Statutes. Bump, Bky. (9th Ed.) 396 et 
seq. But ail this was only the convenient work of the text-writer or 
compiler himself, and had no législative sanction. 

This condition is noted hère, so that it may be remarked that in the 
opinion of the court the failure of the act of July i, 1898, § 59d, 30 
Stat. 561, c. 541 [U. S. Comp. St. 1901, p. 3445], to use the same 
language in describing the kind of "list of his creditors" that is used in 
section 12 of the amendatory act of 1874, does not imply that any less 
full list is to be filed under the act of 1898 than was required under the 
amendatory act of 1874. The purpose of the list is the same, I should 
say precisely the same, under both acts, although the language ex- 
pressing the purpose is less clear under the later than under the older 
act, owing, no doubt, to the structural compression before noticed. 
The language of the old act is : 

"The court shall, if such allégation as to the numher or amount of petition- 
Ing creditors be denied by the debtor, by a stateœent in writing to that effect, 
require him to file in court forthwith a full list of his creditors, with their 
places of résidence and the sums due them respectively, and shall ascertain 
upon reasonable notice to the creditors whether one-fourth in number and 
one-third in amount thereof, as aforesaid, hâve petitioned that the debtor be 
adjudged a bankrupt. « * * And if it shall appear that such number and 
iimount hâve not so petitioned, the court shall grant reasonable time • « * 
within which other creditors may Join in such pétition." 
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It may be remarked hère that this is the very jurisdiction we are 
now exercising under the act of 1898, more specifically and satisfac- 
torily declared. Obviously, upon a comparison of the two sections, 
the purpose, of the hst is the same, and just asi obviously a bare list of 
names and addresses, without more, does not accompUsh that purpose 
of informing the creditors, not only of the names, but of the nature of 
the debts, and, most of ail, of their dates and amounts. Such a bare 
list as that âled hère smaçks of a concealment of those facts for the 
purpose of embarrassment of the petitioners. If any creditor in the 
list be barred by the statute of Hmitation, the petitioning creditors 
need not negotiate or solicit such helpers to join in the bankruptcy ; 
or, if the debts in the list be not provable debts in bankruptcy, they 
need not be counted, and negotiating with those creditors would be 
useless also; and so, in many contingencies to be imagined, this fuU 
information is necessary to guide the creditors in their further pro- 
ceedings. Clearly, therefore, at least the dates and amounts should 
be given ; and, moreover, it is useful to know whether the debt be due 
by note, account, etc., and when due, whether secured or not ; and ail 
such particulars, as fuUy disclosed as they would be in the schedules 
after adjudication, would be most in accordance with the analogies 
of the practice under former statutes. I am of opinion that substan- 
tially thèse requirements should be implied from the language of sec- 
tion 59d and corrélative clauses of the same section. 

Hereafter, in the practice of this court, the debtor in making out 
such a list must give, as nearly as may be, the same fullness of informa- 
tion as is required in the Schedule A of Form No. i (89 Fed. xvi, 32 
Ci C. A. xl), although it need not be in same form ; and, at the very 
least, in addition to the names and addresses, he must give the dates, 
when due, and amounts of the debts ; whether due by note, account, or 
other form of contract ; and the considération thereof ; whether se- 
cured or not, and how; and whether the debt was contracted jointly 
with others or only by the debtor himself. Such a practice hère might 
hâve saved the référence which now we are compelled to grant in this 
case ; for there can be no doubt that it is the duty of the court to ascer- 
tain the facts connected with alleged indebtedness before it can be al- 
lowed to defeat the one large creditor in an efifort to resort to bank- 
ruptcy proceedings to set aside alleged fraudaient préférences for 
equaliy large amounts paid or secured to the favored creditors, That 
duty was especially enjoined by the above-cited section 12 of the 
amendatory statute of 1874, and it is necessarily impUed in the cor- 
responding section 59 of the act of July i, 1898, 30 Stat. 561, c. 541 
[U. S. Comp. St. 1901, p. 3445], which leaves so much to such im- 
plications, without which the statute would not be at ail workable by 
the courts. 

Another pertinent considération arises out of a comparison of the 
two foregoing sections. By that of the act of 1874 it was provided 
that, "in Computing the number of creditors as aforesaid, who shall 
join in such pétition, creditors whose respective debts do not exceed 
two-hundred and fifty dollars shall not be reckoned. But if there be 
no creditors whose debts exceed said sum of two-hundred and fifty 
dollars, or if the requisite number of creditors holding debts exceeding 
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two-hundred and fifty dollars fail to sign the pétition, the creditors 
having debts of a less amount shall be reckoned for the purpose afore- 
said." 

This act of 1874 was the precursor of the total repeal of the act of 
1867, a few years later, in 1878 (Act June 7, 1878, 20 Stat. 99, c. 160). 
It was symptomatic of the widespread dissatisfaction with the practical 
workings of the original act, and a last efïort to make it acceptable in 
its involuntary features. Costly bankruptcies, instituted by creditors 
with trivial debts, not amounting in the aggregate to more than $250, 
and very small in amounts due each créditer, were distasteful to public 
opinion, as being trifling with the process of the courts about matters 
not worthy of such attention. The foregoing provision of the amenda- 
tory act was a protest against such petty litigation, and yet, as will be 
observed, Congress was not quite willing to eut ofif small creditors 
altogether from the remedy by bankruptcy procédure. Later, disgust 
with the act for this and other reasons swept it ofï the statute book. 
The act of 1898 seems to tolerate voluntary and involuntary proceed- 
ings based on the smallest debts, but this history concerning the old 
act should warn those resorting to the new not to abuse it for petty 
litigation, even if thought to be permïssible under it. 

Hère we hâve a creditor strenuously insisting on counting and usmg 
a debt for only 82 cents to sustain this pétition, and, on the other 
hand, a debtor setting up trashy debts, not one of which is over $40, 
most of which are less than $5, it is said, and the whole not aggregat- 
ing as much as $250, the smallest amount allowed by the old disrelished 
act of 1867. As intimated at the hearing, if the question turned Avholly 
upon the small sum of 82 cents, I should treat it as clearly within the 
protecting maxim, "De minimis non curât lex." Broom's Leg. Max. 
134. But counsel for the petitioning creditor. Gage & Co., forcibly 
contend that, if that maxim is to defeat a creditor with an indebtedness 
of over $8,000 from challenging the legality of transfers of property 
given to prefer other creditors for quite as large a value, it ought also 
to be turned the other way, and used to expunge from the count the 
petty debts set up by the défendant debtor, leaving him a debtor with 
less than 12 creditors, and so maintaining a pétition by a single cred- 
itor with an amount large enough to command respect as against the 
maxim. It is also intimated that some of thèse creditors should be 
excluded from the count because they are stockholders in the bank 
that was preferred, and therefore interested in defeating the bankruptcy 
pétition by unlawful concert with the debtor. 

On the whole, I hâve concluded to send the case to a référée to in- 
quire about thèse debts, and report ail the information to be obtained 
on oath as to their amount, dates, considération, etc., and the relation 
of the creditors to the debtor, the bank alleged to be preferred, and to 
this litigation. Counsel may agrée upon the terms of the référence, 
ail other matters being reserved. 

Necessarily it is the practice in ail courts to treat the attorney ap- 
pearing for a litigant as duly authorized thereto by that litigant. The 
authority to appear must exist, to be sure, but it is conclusively pre- 
sumed, or assumed, rather, by the court, unless it is formally, and by a 
spécial proceeding known to the practice, called in question. 3 Enc. 
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h. (2d Ed.) 349; Id. 375. The défendant cannot, by answer or plea, 
set up want of authority in the plaintiff's attorney, but he must make a 
rule upon him to show his authority, supported by affidavit as to the 
facts. Id. 377, citing Martin v. Walker, Abb. Adm. 579, Fed. Cas. No. 
9,170;, Howe V. Anderson (Ky. 1890) 14 S. W. 216; Hill v. Menden- 
hall, 21 Wall. 453, 22 L. Ed. 616. The reasons for this rule are well 
illustrated by this case. The courts could not conveniently do the 
business of litigation if either litigant could capriciously embody in his 
pleadings the collatéral matter of the authority of the attorney s, re- 
spectively, to appear and file their pleadings. Every litigation would 
degenerate into a preliminary inquiry about the attorney's dealings 
with his client. Besides, as in this case, the attorney charged with the 
offense of fraudulently overreaching the party whom he assumes to 
represent would hâve no opportunity to make his défense against such 
grave charges, unless they are presented more directly against himself 
by such a rule as the practice requires. 

But it is the province of the court when necessary, even of its own 
motion, to require the attorney to show his authority to appear for the 
litigant, and a rule is always granted when asked for by the adversary 
party, if the affidavit shows sufficient ground to question the authority. 
The rule asked for in this case, therefore, will be granted ; but it should 
be answered promptly, and any issues of fact sent to the référée at the 
same time as the foregoing référence, so as to save the costs of too 
fréquent références in the same case. 

The ruhngs of this opinion which hereafter should govern the prac- 
tice in this court are : 

(i) The simple forms of bankruptcy practice found in the gênerai 
orders and forms prescribed by the Suprême Court should be followed, 
and there should be no unnecessary departures by falling into a habit 
of using the more costly, prolix, and far less suitable forms of spécial 
pleadings and procédure used in chancery cases. 

(2) The question is reserved whether or not a créditer having a 
provable debt, subsisting prima facîe, can be required by spécial plead- 
ings, tendered by the défendant debtor, to establish his claim against 
ail défenses that may be set up, before he can be heard, as a petitioning 
credJtor, to maintain an involuntary proceeding in bankruptcy. 

(3) The "list of creditors" required of the défendant debtor by 
section 59d of the statute, when he sets up as a défense to a pétition 
by a single créditer that the number of his creditors is more than 
twelve, must contain, besides the bare names and addresses of such 
creditors, at least a statement of the amount due each créditer, the 
date of the debt, when due, whether due by note or account or by some 
ether form of contract, the considération therefor, whether owed 
jointly with another, as partner or otherwise, ând such full particulars 
as will enable the petitioning créditer to negetiate with others to join 
with him in the pétition and save the necessity and cost of a référence 
to ascertain the facts. There should be ne concealment of thèse par- 
ticulars by the debtor in making such a défense. 

(4) If the particulars of the debts contained in the list of creditors 
fîled under section 59d, where it is alleged by debtor that his debts are 
more than 12 in number, are not disclosed in the answer of the défend- 
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ant, the court will, if necessary, refer the case to ascertain thcm, and 
thus settle any dispute between the parties concerning them. 

(5) The authority of the attorney appearing for the petitioning 
creditors cannot be challenged by the aiiswer of the défendant debtor 
setting up a want of such authority, or averring any fraud of the at- 
torney in procuring other creditors to join in the pétition. This can 
only be done by a rule upon the attorney to show by what authority he 
appears for the party, supported by aiifidavit showing the facts relied 
on to question the authority. 

(6) Whether payment of the debt of one of the petitioning creditors 
after the pétition is iîled will defeat the proceeding for lack of a suf- 
ficient number of creditors joining in the pétition, quasre. 

(7) Whether trivial debts for petty amounts will be reckoned in 
either maintaining a pétition or defeating it for want of the required 
number joining the pétition, or whether the maxim, "De minimis non 
curât lex," will be applied to both sides, is a question reserved unti! the 
coming in of the report of the référée showing the true condition of the 
debts and the relation of the creditors to the litigation about the alleged 
préférences. 

There will be an order of référence in accordance with the rulihg 
above set forth. Ordered accordingly. 

NOTE. After the flling of the foregoing opinion and the coming in of the 
report of the référée, the litigation was settled by the payment of one-half 
of the petitioning creditor's debt. Whereupon the pétition was dismissed 
after publication for creditors to show cause against the application of the 
créditer to dismisa the pétition. 
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(Circuit Court, S. D. New York. July 25, 1903.) 

1. Parties— SniT in Fédéral Court— Neckssitt of Joining Forbign Cor- 

poration. 

The fact that by an agreement between two corporations certain stoclis 
were to be held by one as collatéral securlty for bonds to be issued by a 
third corporation does net render the latter a necessary party to a suit 
to détermine the ownership of the stoclss as between the flrst and second 
corporations, so as to defeat the jurisdiction of a fédéral court where the 
third corporation is outside the jurisdiction and cannot be brought in, 
since the court has power to protect its interests under the pledge agree- 
ment, whlchever party to such agreement may be decreed the owner of 
the seeurity. 

2, Corporations— Suit by Stockhoi.der— Conditions Précèdent. 

It Is not a condition précèdent to the maintenance of an action by a 
stockholder against the corporation and another to set aside an alleged 
fraudulent agreement made between the défendants that complainant 
Bbould ofEer to return property acquired by the corporation through such 
agreement, or show an effort to procure its return by the corporation, 
where he allèges a demand upon the corporation to institute the suit, 
and its refusai. 

8. SaME — COMPLIANCE WITH EqUITT RUI.B 94— StTFPICIKNCY OP ALLEGATION. 

Allégations in a bill flled by a stockholder against the corporation and 
another to set aside an agreement between them, chargea to be fraudu- 
lent, that complainant demanded of the corporation "that It institute the 
suit set forth in this your orator's bill of complaint" against its co- 
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défendant, but that the corporation bas refused and negleeted to bring 
such suit, is a suflaclent compliance wlth equlty rule 94. 

4. Same— Lâches — Allégations in Excuse of Delat. 

In a bill by a stockholder against the corporation and anotber to set 
aside an alleged fraudulent agreement through whlch, as charged, the 
corporation, was deprived of income and prevented from paying dividends, 
a gênerai allégation that complainant was.uninformed as to the matters 
set forth until a few ■weeks prier to the filing of the bill Is insufflcient 
to excuse a delay of eight years after the making of the agreement, and 
avoid the défense of lâches, and especially where facts shown by the biU 
were of sueh a character as should hâve put him on inquiry. 

5. Same— Plbadings— Allégations oif Fraud. 

In a bill by a stockholder against the corporation and another to set 
aside an alleged fraudulent agreernent, made pursuant to a state statute, 
and through which, as charged, the corporation was deprived of income 
and prevented from paying dividends, allégations that the statute was 
unconstitutional as défendants knew, and that it was the company's duty 
to resist It, but that wlth this knowledge, and wlth fuU knowledge of the 
effect of proceeding under it, défendants took advantage of the uncon- 
stitutional statute, and perpetrated a fraud on the company and its 
stockholders, etc., followed by a partlcular statement of what was done, 
are sufBcient allégations of fraud as against a demurrer. 

In Equity. On demurrer to bill by défendant the Mercantile Trust 
Company. See 121 Fed. 203. 

C. Godfrey Patterson (Henry Major, of counsel), for complainant. 
Alexander & Green, for défendant Mercantile Trust Co. 

RAY, District Judge. This is a suit for équitable relief instituted 
by the complainant on behalf of himself and such other interested per- 
sons as may join as an income bondholder and stockholder respecting 
the défendant Bay State Gas Company of Delaware, and seeks to en- 
join the Mercantile Trust Company from selling, hypothecating, or 
voting upon 1 5,000 shares of the capital stock of Bay State Gas Com- 
pany claimed by the complainant to hâve been since its issuance the 
property of the défendant Bay State Gas Company of Delaware ; also 
the appointriient of a receiver of the property of the défendant Bay 
State Gas Company of Delaware, including the said shares of stock 
and ail dividends thereon ; and for the judgment of this court decree- 
ing the ownership, as between the parties to this action, of the said 
shares of stock, and that the same hâve belonged since the issuance 
thereof to the défendant Bay State Gas Company of Delaware; and 
that the possession thereof, and of the dividends paid thereon by the 
défendant trust company, has been that of a trustée merely, the béné- 
ficiai interest and ownership being vested in said Bay State Gas Com- 
pany of Delaware, and that the said Mercantile Trust Company, may 
be required to account therefor as such trustée to a receiver to be ap- 
pointed herein. 

The bill of çomplaint is voluminous, but its allégations may be sum- 
marized as follows, viz. : 

The citizenship and résidence of the complainant, the domicile of 
défendants and the corporate existence of défendants, the création of 
défendant Bay State Gas Company of Delaware, the bonded debt, 
and the ownership by the complainant of 24 income bonds, of the face 

î 4. See Equlty, vol. 19, Cent. Dlg. § 329. 
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value of $24,000, and of 440 shares of stock, par value $22,000, of the 
Bay State Gas Company of Delaware, and also the good faith of the 
complainant in bringing the suit, is first alleged. The bill of com- 
plaint allèges the création on the 2d day of December, 1884, of the 
Bay State Gas Company of Massachusetts, and that said Company in 
March, 1885, made an agreement with one J. Edward Addicks to the 
efifect that Addicks should equip and construct a gas manufacturing 
plant for said company in considération of the immédiate delivery 
by said company to said Addicks of its bond in the sum of $4,500,000, 
and of the payment to said Addicks of the sum of $450,000 in addition 
thereto; the said bond to become payable in 99 years, and the annual 
interest payable thereon to the holder thereof to be equal to 90 per 
cent, of the net earnings of the said Massachusetts Company, payable 
semiannually. The said Massachusetts Company was to deliver its 
said bond to said Addicks on March 11, 1885. Said Addicks assigned 
the said agreement and his rights thereunder to the Beacon Construc- 
tion Company, March 19, 1885, and by separate instrument assigned 
to the same company the said bond. The Beacon Construction Com- 
pany constructed and equipped the gas plant, and same was delivered 
to and accepted by the Massachusetts Company in fulfillment of the 
Addicks agreement. On the ist of August, i88g, the Beacon Con- 
struction Company assigned the said $4,500,000 bond executed by 
the Bay State Gas Company of Massachusetts to one Herman G. 
Mulock in considération of $5,000,000 paid therefor. About August 
13, 1889, said Mulock sold and assigned the said bond to the défend- 
ant Bay State Gas Company of Delaware, then bearing the name 
Peninsular Investment Company, for the considération of $5,000,000, 
of which $2,000,000 consisted of the entire issue of income bonds of 
said gas company, and $3,000,000 in the full-paid capital stock of the 
défendant Bay State Gas Company of Delaware, which income bonds 
and stock were thereupon issued and delivered to said Mulock in pay- 
ment for the said $4,500,000 bond. The covenants of said income 
bonds are to the efifect that the principal thereof is payable on the ist 
day of May, 1939, and that interest, not exceeding 7 per cent, in any 
one year, shall be paid as the net earnings of the défendant Bay State 
Gas Company of Delaware will pay, such net earnings being such part 
of the income of the maker of the bond as would be applicable to pay- 
ment of dividends, and to be reserved and applied to the payment of 
said interest before and in préférence to payment on any other obliga- 
tion of the obliger company, the payment of which interest is to be a 
just charge or lien upon said net earnings to the extent aforesaid. 
The bonds are to be and remain the first preferred obHgation of the 
company, and ail payments out of said net earnings of the company 
shall in ail events be made prior to any payments on account of any 
other obligations. The défendant Bay State Gas Company of Dela- 
ware, while holding the $4,500,000 bond of the Massachusetts Com- 
pany, received interest thereon from the Massachusetts Company ail 
the way from $90,000 in 1889 to $234,950 in the year 1893, and paid 
therefrom up to May i, 1893, 7 per cent, interest on the $2,000,000 of 
its said income bonds, and also paid a dividend of 2 per cent, in 1892, 
and I per cent, in 1893, upon its $5,000,000 of capital stock. 
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The bill of complaint then avers that the Bay State Gas Companv 
of Delaware, in addition to being the absolute owner of the $4,500,000 
bond mentioned, also acquired the ownership of the entire stock sub- 
stantially of the Bay State Gas Company of New Jersey, and as such 
stockholder, in control of the New Jersey Company, became the béné- 
ficiai owner, subject to the terms of the pledges as created by certain 
trust agreements of the several stocks and securities described therein^ 
as pledged for the benefit of the holders of the Boston United Gas 
bonds. The ownership of the stock of the New Jersey Company was 
acquired in the following manner, viz. : The New Jersey Company 
was created in March, 1889, with a capital of $1,000,000. March 25, 
1889, said Addicks and one Dillaway made two agreements with the 
défendant, the Mercantile Trust Company, dated January i, 1889, 
whereby they would purchase the stocks therein described, and trans- 
fer the same to the trust company in pledge for the holders of the 
Boston United Gas bonds therein described, aggregating in face value 
$10,435,000, upon which the trust company was to issue its trust cer- 
tificates in connection with said Boston United Gas bonds to be issued 
by said New Jersey Company. Addicks delivered the stocks to the 
trust company, which company prior to June 25, 1885, issued said 
trust certificates and Boston United Gas bonds to the amount of 
$7,435,000 to Addicks and Dillaway, and also trust certificates and 
IBoston United Gas bonds to the amount of $3,000,000. 

The 4,993 shares of stock of the Bay State Gas Company of Massa- 
chusetts, mentioned in the trust agreements, were not purchased by 
Addicks or Dillaway, who never owned them, but same were owned by 
the Beacon Construction Company, which company was not a party 
to the trust agreements. Addicks and Dillaway subsequently as- 
signed their title in the stocks pledged by the trust agreements to the 
New Jersey Company subject to the exécution of said trusts, and in 
considération thereof the New Jersey Company issued to Addicks and 
Dillaway 9,950 shares out of a total of 10,000 shares of its own stock, 
with ail rights as to increase of such stock, and said 9,950 shares of 
stock of the New Jersey Company was afterwards, and on the gth day 
of August, 1889, transferred by Addicks and Dillaway to the défend- 
ant the Bay State Gas Company of Delaware, in considération of its 
issuance to Addicks and Dillaway of $1,995,000 of its capital, and the 
payment by the défendant gas company of $5,000 cash. 

The ownership by the défendant the Bay State Gas Company of 
Delaware of the $4,500,000 bond is then alleged, as is the passage of 
an act by the Législature of the state of Massachusetts known as the 
"Lyford Act," and the complaint also allèges that the said défendant 
gas company was then, as the owner of the controlling number of 
shares of the New Jersey Company, the bénéficiai owner of the 
équitable remainder of the pledged stocks held by the défendant the 
Mercantile Trust Company subject to the exécution of the trusts 
created by said agreement. 

The bill of complaint then allèges that the défendant the Mercantile 
Trust Company knew of the fact that the défendant the Bay State Gas 
Company of Delaware owned the $4,500,000 bond, as well as the fact 
that the said bond was an outstanding obligation against the Bay State 
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Cas Company of Massachusetts. It also allèges that at and before the 
passage of the L,yford act the défendant the Mercantile Trust Com- 
pany, and its directors and ofificers, knew that the said gas company 
had bought said $4,500,000 bond as an investment, and had issued in 
payment therefor its income bond to the amount of $2,000,000, and 
its stock $3,000,000, and had derived large income, being net earnings, 
wherewith it had met the payments as required to be made for interest 
on said income bonds and some dividends on its stock, and also knew 
that said income bonds and stock were in the hands of purchasers 
thereof for value, and that said income bondholders were entitled to 
preferential payment from said net earnings by the terms of said bond, 
which charged the défendant gas company with a trust in relation to 
the production, protection, and application of said net earnings, and 
that the défendant trust company also knew that it was the duty of the 
défendant gas company to possess itself of any property for which said 
$4,500,000 bond might be exchanged, so as to receive and apply the 
income therefrom to the payment required to be made on said income 
bond and to dividends on its own stock. 

The bill of complaint then allèges the ownership of said $4,500,000 
bond by the défendant the Bay State Gas Company of Delaware, 
in June, 1893, when the Lyford act was passed by the Massachusetts 
Législature, and sets forth such act in full, and also avers that the 
Bay State Gas Company of Massachusetts then had valuable working 
plants; that the Lyford act was unconstitutional ; that in any event 
the défendant the Bay State Gas Company of Delaware was entitled 
to receive the $1,500,000 of stock issued by the Massachusetts Com- 
pany upon the surrender to it of the $4,500,000 bond, which was there- 
upon canceled; that the défendant said gas company, and its then di-, 
rectors and officers, without notice to or knowledge of its income 
bondholders or stockholders, conspired with the défendant the Bay 
State Gas Company of Delaware, and as a resuit the $4,500,000 was 
surrendered by the said gas company and canceled by the Massa- 
chusetts Company, who issued $1,500,000 of its stock to the défendant 
the Mercantile Trust Company, instead of to the défendant the Bay 
State Gas Company of Delaware, which company, the bill of complaint 
allèges, was entitled to receive the same, and the défendant the 
Mercantile Trust Company thereupon issued its certificates founded 
on said $1,500,000 shares of stock of the Massachusetts Company 
wrongfully received by the défendant the Mercantile Trust Company, 
and upon which certificate the New Jersey Company issued $1,300,000 
of Boston United Gas bonds, which were then delivered to the défend- 
ant the Bay State Gas Company of Delaware, in the place and stead 
of the $1,500,000 of stock of the Massachusetts Company, which the 
complaint allèges was illegally received by the défendant the Mercan- 
tile Trust Company, without right or considération, and now retained 
by it. 

The complaint allèges that by thèse acts the income bondholders 
and stockholders of the défendant gas company were illegally de- 
prived of the said bond and also of the said $1,500,000 stock of the 
Massachusetts Company issued in payment for said bond, as well as 
of the dividend earned and since paid on the stock, the amount of 
124 F.— 25 
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which is unknowA to the cbmplainant. The Bay State Gas Company 
of Delaware, since thèse transactions, has been unable to pay interest 
onsaid ineome bonds or dividends on its stock. The complaint then 
sets forth certain pretenses alleged to be unfounded and false made 
by the défendant the Mercantile Trust Company to justify its receipt 
and rétention of the stock of the Massachusetts Company. The bill 
of complaint then allèges that the receipt by the Bay State Gas Com- 
pany of Delaware of $1,300,000 of Boston Gas bonds instead of the 
$1,500,000, of stock of the Massachusetts Company constituted a 
fraud lipon the défendant gas company ànd its bondholders and stock- 
holders, by reason of the facts that the stock taken by the said trust 
company was dividend paying stock, while the Boston United Gas 
bonds were in ef5fect an increased debt as against the Bay State Gas 
Company of: Delaware, who was liable for ail deficiehcies growing 
out of the entire $10,000,000 issue of said Boston United Gas bonds 
under the terms and trust agreements mentioned. The défendant the 
Mercantile Trust Company has continued to receive and now receives 
the dividends declared upon the said stock of said Massachusetts Com- 
pany which should hâve been received by the défendant the Bay State 
Gas Company of Delaware, and it is alleged that said stock is of the 
actual value lof $1 ,500,000. 

The bill of complaint then allèges that the complainant, as a stock- 
holder and holder of income bonds as aforesaid, has demanded of the 
Bay State Gas Company of Delaware thatit bring suit to recover the 
said $1,500,000 of stock and dividends thereon, but that said gas 
company has refused to bfing such action ; whereupôn this action 
is brought by the complainant in his own behalf and in behalf of ail 
others similarly situated. 

The bill of complaint then allèges that knowledge of thèse facts 
has been but recently acquired, and also allèges certain facts claimed 
to show the necessity for the intervention by this court to avoid ir- 
réparable damages. 

The bill ofi complaint also states that the Bay State Gas Company 
of New Jersey is a foreign corporation and without the jurisdiction 
of this court, and that said company has no claim or title respecting 
the said shares of stock which alone constitute the subject-matter of 
this suit, and it is alleged and claimed that the présence as a party of 
the said New Jersey Company, etc., is unnecessary to the détermina- 
tion of this action. It is alleged that this fact appears from the bill 
of complaint. 

The mode, means, and manner through which the défendant the 
Mercantile Trust Company came into possession of and came to be 
the alleged owner of the stock in question is alleged in the complaint 
substantially as follows: 

The "Lyford Act," so-called, refers to the $4,500,000 bond dated the 
iith day of March, 1885, heretofore referred to, and is as follows: 
"An Act Eelating to the Bay State Gas Company. 

"Be it enaeted as follows: 

"Section 1. The charter of the Bay State Gas Company is hereby revoked 
and annulled and said corporation shall be subject to the provisions of sections 
4] to 45 Inclusive of chaptep 105 of the Public Sta tûtes so far asthie same are 
applicable and subject to the provisions herelnafter contalned. 



EDWARDS V. MERCANTILE TRUST CO. 387 

"Sec. 2. The Suprême Judicial Court shall on application made as provlded 
în section 42 of chapter 105 of the Public Statutes, or on application of the 
œayor of the clty of Boston, appoint a receiver of the said Bay State Gas 
Company who sliall hold and distrlbute the estate and elïects of the said 
Company as provlded in sections 42 to 45 Inclusive of said chapter 105 of the 
Public Statutes. 

"Sec. 3. Sections 1 and 2 of thls act shall talie effect on the first day of 
December, in the year 1893, unless the said Bay State Gas Company shall 
prior to said day procure or cause a certain obligation for $4,500,000, dated 
the llth day of March, in the year 1885, and issued by said company as part 
considération for a contract for the construction of Its works to be legally 
cancelled and discharged, and shall surrender and deliver the said obligation 
thus legally cancelled and discharged to the commissioner of corporations. 

"Sec. 4. The said Bay State Gas Company may for the purpose of proeuring 
such cancellatlon and delivery of said obligation issue to the holder or holders 
of the said obligation upon the said delivery, stock to the amount equal to 
the excess of the actual market value of the property of said company over 
$500,000, not Including therein any value for its franchises, the said value of 
said property shall be determined by three disinterested persons to be ap- 
polnted as commissioners by the Suprême Judicial Court upon application of 
the said company after notice to the mayor of the clty of Boston, who shall 
be a party to ail proceedings before the said commissioners. Stock may be 
issued under the provisions of this act only after the findings of said com- 
missioners hâve been approved by the court after due notice to ail parties 
interested and only in the event that the aggregate amount of stock, bonds, 
notes and other liabilities of said company outstanding at the time of such 
issue shall not exceed the said value of the property found and approved as 
aforesaid. 

"Sec. 5. It shall not be lawful for the said Bay State Gas Company to issue 
any stock or bonds or to assume any liabilities or to pay any considération for 
or on account of the principal of the said obligation or for the purpose of 
proeuring the cancellation and delivery thereof except as provlded In'thls act. 

"Sec. 6. Sections 4 and 5 of this act shall take efCect upon its passage." 
Laws 1893, p. 1410, c. 474. 

The Bay State Gas Company of Massachusetts, at the time said act 
was passed, owned valuable property and was engaged in a lucrative 
business in the city of Boston. Had the repeal of the charter been 
enforced, and had the assets and efïects of the company passed into 
the hands of a receiver pursuant to said act, the Bay State Gas Com- 
pany of Delaware would hâve been in a position to hâve enforced its 
remédies as a creditor upon said bond, and could hâve realized the 
whole of the face value thereof. The allégation is that the said act 
was unconstitutional, and to take efïect at a future day only in any 
event. The bill of complaint says that the unconstitutionality of the 
act was well known to the directors and officers of both défendants, 
and it was their duty, in the interests of their stockholders and in- 
come bondholders, not to surrender the said bond as proposed in the 
act, but to oppose and resist such surrender or cancellation. 

The bill of complaint then allèges in détail that the défendant the 
Bay State Gas Company of Delaware, through its then directors and 
ofHcers, in the summer or fall of 1893, without notice to or consent 
of its stockholders or income bondholders, entered into an unlaw- 
ful combination and conspiracy with the défendant the Mercantile 
Trust Company, its then directors and officers, in and by which they 
agreed to accept and carry into efïect the Lyford act; that the Bay 
State Gas Company of Massachusetts, then controlled by the Mercan- 
tile Trust Company, should proceed to hâve the property appraised, 
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etc. ; and that the said bond for $4,500,000 should be assigned and 
transferred to the Mercantile Trust Company, which company should 
deliver same to the Bay State Gas Company of Massachusetts for 
cancellation, and receive the stock provided for in said act, and that 
such stock when received should be claimed and held by the défendant 
the Mercantile Trust Company, as subject to the trust agreements set 
forth or annexed to the biU of complaint, and should be treated and 
certified to as sufïicient in character and amount to warrant the issu- 
ance by the said New Jersey Company of $1,300,000 of its Boston 
United Gas bonds of the first séries, and that thereupon the Mercan- 
tile Trust Company should certify said bonds and cause the same to 
be issued through the New Jersey Company to the défendant the Bay 
State Gas Company of Delaware, as and for a pretended considération 
for its consenting to assign said bond to the said Mercantile Trust 
Company, and permitting it to receive and keep the $1,500,000 of 
stock, the subject of this htigation. The said combination, conspiracy, 
or agreement was then carried out, the détails by which it was done 
being set forth in fuU, and the said Bay State Gas Company of New 
Jersey thereupon delivered said $1,300,000 of bonds to the Bay State 
Gas Company of Delaware, and that company consented to assign 
and did assign the bond to said trust company for cancellation, and 
the trust company took and kept, and still . has and claims to own, 
under and pursuant to such agreement, the $1,500,000 of stock, the 
subject of this litigation. 

The trust agreements annexed to the bill of complaint were be- 
tween J. Edward Addicks and William E. L. Dillaway of the first 
part, the Mercantile Trust Company of the second part, and the Bay 
State Gas Company of New Jersey of the third part, and were duly 
signed and executed by the parties. 

This agreement, alleged to hâve been made in pursuance of a con- 
spiracy, and which was executed, is not presumptively void, but void- 
able, for the fraud, and must be declared fraudulent and void before 
it can be said that the title to the $1,500,000 of stock vested in the 
Bay State Gas Company of Delaware. 

Again, hère is an unequivocal allégation that the Bay State Gas 
Company of Delaware and the Mercantile Trust Company agreed 
between themselves that the certificate should be made to influence 
the New Jersey Company to issue $1,300,000 of its Boston United 
Gas bonds, and it folloA^s that the Bay State Gas Company of Dela- 
ware, in which the complainant owns stock, etc., induced the New 
Jersey Company to issue thèse bonds. 

The bill of complaint allèges, as stated, that the 4,993 shares of the 
stock of the Bay State Gas Company of Massachusetts or Boston, 
mentioned in the trust agreement, were never issued to or owned 
by Addicks and Dillaway or either of them, but were owned by the 
Beacon Construction Company, and, as this company was not a party 
to the trust agreement, such shares could not bc; afifected by such 
agreements. As Addicks and Dillaway only assigned their title in 
the stocks pledged by the trust agreements to the New Jersey Com- 
pany subject to the exécution of the trust, and as they never owned 
the stock of the Bay State Gas Company of Boston, it is difScult to 
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see how the New Jersey Company is interested in the litigation un- 
less the mère fact that the New Jersey Company issued $1,300,000 
of Boston United Cas bonds on the faith of the certificate of the 
Mercantile Trust Company, which were subsequently delivered to the 
Bay State Cas Company of Delaware, makes it so. 

The Bay State Cas Company of New Jersey issued $1,300,000 of 
its bonds upon the faith of the certificate made by the Mercantile 
Trust Company that it had and held in pledge the stock in question, 
and this was done with the consent and knowledge of the Bay State 
Gas Company of Delaware, and that company can hardly be per- 
mitted to repudiate the transaction, even though it be a fact that the 
shares of stock referred to were not, as against the construction com- 
pany, afifected by the trust agreement. However, this court can- 
not see that the New Jersey Company would be deprived of its se- 
curity underlying its said bond and any equity it may hâve in the 
stock, should it be decreed by this court that the stock in question 
belongs to the Bay State Gas Company of Delaware. It having con- 
sented to the pledge and being the owner, the lien of the New Jersey 
Company would attach thereto in the hands of the Bay State Gas 
Company of Delaware. This court is of the opinion that the New 
Jersey Company is not a necessary or indispensable party to this 
litigation. Should it appear on the trial that the New Jersey Com- 
pany occupies the position described, this court would hâve ample 
power in the decree to protect its interests by declaring the stock 
in question subject to the same lien it now has, if any. 

Again, it appears to this court, from the bill of complaint, that 
the shares of stock in controversy hère did not come into existence 
until November, 1893, under and pursuant to the authority granted 
under and by virtue of the Lyford act to make such increase, and 
are not within the terms of the trust agreement executed in March, 
1889. If this be true, the New Jersey Company has no possible 
interest. 

Again, the bill of complaint allèges that the New Jersey Company 
is a foreign corporation, and not within the jurisdiction of this court. 

Section 737 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 587] provides as follows: 

"Sec. 737. When there are several défendants in any suit at law or in equity, 
and one or more of tliem are neither inhabitants of nor found within the dis- 
trict in which the suit is brought, and do not voluntarily appear, the court 
may entertain jurisdiction, and proceed to the trial and adjudication of tlie 
suit between the parties who are properly before it; but the judgment or 
decree rendered therein shall not conclude or préjudice other parties not regu- 
larly served with proeess nor voluntarily appearing to answer; and non- 
joinder of parties who are not inhabitants of nor found within the district, 
as aforesaid, shall not coustitute matter of abatement or objection to the 
suit" 

See Shields v. Barrow, 17 How. 130-139, 15 L. Ed. 158. 

The défendant Mercantile Trust Company urges that the failure 
to offer to restore the $1,300,000 of bonds issued by the New Jersey 
Company, and now held by the Bay State Gas Company of Delaware 
under the alleged fraudulent agreement, in place of the $1,500,000 
of stock, or to show any efïort on the part of the complainant to 
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secure such action by the Bay State Gas Company of. Délaware be- 
fore.bringîng this acj:ion, is fatal to the bill. , The bond was sur- 
renderedand canceled, and the Mercantile Trust Company, through 
the Bay-i State Gas Company of New Jersey, delivered to the Bay 
State Gas Company of Délaware $1,300,000 of the bonds of the New 
Jersey Company in exchange, so to speak, for the $1,500,000 of stock. 
The Mercantile Trust Company has the stock and the Bay State Gas 
Company of Délaware has the bonds. If the transaction was fraudu- 
lent both companies were parties thereto, and perhaps neither could 
maintain' an action to set it aside. But the complainant, a stock- 
holder . and income bondholder of the Bay State Gas Company of 
Délaware, is not in this position. He was not a party to the fraud, 
and may not heand other stockholders and bondholders undo the 
wrong done to them by the fraudulent transaction without first re- 
questing the Bay State Gas Company of Délaware to return the 
bonds issued by the New Jersey Company? It is, of course, true that 
he who seeks equity must do equity, and it is a condition précèdent 
to the rescinding of a fraudulent or ultra vires act that restitution be 
made of the fruits of the transaction relieved against. 

It is also urged in support of the demurrer that the complainant by 
suing to recover the fruits of the alleged fraudulent transaction must 
be held to hâve ratified them ; that hè cannot ratify in part and dis- 
affirm in part. But the complainant is hardly suing to recover the 
fruits of the alleged fraudulent transaction or agreement. The com- 
plainant allèges that the Bay State Gas Company of Délaware is en- 
titled to the $1,500,000 of stock fraudulently handed over to the 
Mercantile Trust Company which should hâve been handed over to 
the Delawâre Company. The complainant seeks to hâve the fraudu- 
lent agreement by which that was done set aside, and the property 
to which it is entitled but for the fraud delivered to the Bay State 
Gas Company of Délaware. The complainant does not ratify the 
fraud. He complains of it, and simply seeks to hâve the wrong right- 
ed. The complainant adopts no part of the fraudulent transaction 
cômplained of. He says the fraud consisted in hàving the $1,300,000 
should hâve been transferred to the Mercantile Trust Company, 
and in having the $1,500,000 of stock transferred to the Mercantile 
of the bonds transferred to the Bay State Gas Company when they 
Trust Company when it should hâve been transferred to the Bay State 
Gas Company of Délaware. It is very doubtful whether the com- 
plainant has any standing as an income bondholder to maintain this 
action. He has no judgment or exécution returned unsatisfied. See 
Van Weel v. Winston, 115 U. S. 229, 6 Sup. Ct. 22, 29 L. Ed. 384. 

The défendant Mercantile Trust Company insists that the com- 
plainant has no standing as a stockholder to maintain this action 
for the reason that the bill of complaint does not show sufîfîcient ef- 
forts to secure action on the part: of thé corporation. 

Equity rule 94, which is held to be imperative,' provides : 

"Every bill brought by one or more stockholders in a corporation against 
the corporation and other parties, fouhded on rights whïch may propérly be 
asserted by the corporation, inust • * • set forth -with partlcularity the 
efforts of the. plaintiff to secure sùch action as he desires on the part of the 
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managing directors or trustées, and, if necessary, of the shareholders, and the 
causes o( his failure to obtaln such action." 

The allégation of the bill of complaint on this subject is as follows : 

"And your orator avers that your orator, as an income bondholder and 
stockholder of thé défendant the said Delaware Company, is entitled to de- 
mand that said Delaware Company take action to recover the said $1,500,000 
of stock and the dividends that hâve been paid thereon, and to that end your 
orator has demanded of said Delaware Company that it institute the suit 
set forth in this your orator's bill of complaint against the said Mercantile 
Trust Company, but said Delaware Company has refused and neglected to 
bring such suit." 

; This court is of the opinion that the allégations of the complaint 
are a sufificient compliance with this rule. He says that he has de- 
manded of the Delaware Company that it institute the suit set forth 
in the orator's bill of complaint against the said Mercantile Trust 
Company, but that said Delaware Company has refused and neg- 
lected to bring such suit. A demand that the suit be instituted for 
the recovery of this stock will include the taking of the necessary 
steps as conditions précèdent to the bringing of the suit. The cause 
of thé failure to obtain action by the company is that the Delaware 
Company has absolutèly refused to bring the suit. It is not correct 
to say that the allégation in the complaint on this subject does not 
reach fùrther than a request that the company bring a suit against 
the Mercantile Trust Company on the identical allégations contained 
in this bill. The Delaware Company was requested to institute the 
suit set forth in thé bill of complaint, but it is not implied from this 
language that the Delaware Company was requested to file a bill 
of complaint containing any particular allégations. Had the suit 
been brought by the company, it would hâve been at liberty to insert 
such allégations and take such steps as preliminary thereto as it 
thought fit and proper. 

The complainant could not oflfer to return the $1,300,000 of bonds 
of the New Jersey Company issued to the Delaware Company, as 
he is not in possession or control thereof, and, the company having 
refused to bring the suit, it would hâve been a vain thing for the com- 
plainant to hâve requested it to offer to return the $1,300,000 of 
bonds. The law does not require a party to do a vain thing. 

The bill of complaint says "that your orator was uninformed as 
to the matters and things in this bill of complaint set forth until 
a few weeks before the commencement of this suit, and your orator 
avers," etc. This is the only allégation found in the bill giving an 
excuse for not bringing this action at an earlier date. For years 
dividends hâve not been paid, and the complainant has been put upon 
inquiry as to the causes of such nonpayment. The complainant does 
not allège that he has made any inquiry whatever, or that he has been 
denied any information which he might hâve obtained by inquiry had 
proper answers been given. The cause of action accrued when the 
alleged fraudulent agreement was made and consummated by the de- 
livery of the bonds to the Delaware Company and of the stock to the 
Mercantile Trust Company. This occurred in 1893, at least eight 
years before the filing of the bill of complaint herein. True, the stock 
is still held by the Mercantile Trust Company in accordance with 
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the agreement, but, if the agreement was fraudulent and void or 
voidable, the cause of action in the cdmpany, and in the coriiplainant, 
if the Company refused to act» has existed ail this time, and this court 
is of the opinion that. within the authprities the bill of complaint is 
fatally defective in not showing more particularly the time of the dis- 
covery ôf the fraud, how the knowledge was obtained, why it was not 
obtaîned earlier, and' the diligence éxercised in looking into the mat- 
ters of this company. Mère gênerai averments of ignorance are not ' 
suificient. Hubbard v. The, Manhattan Trust Co., 187 Fed. 51, 30 
C. C. A. 520; Harwood v. R. R. Co., 17 Wall. 79, 21 L. Ed. 558; 
Diefendorf y. House, 9 How. Prac. 243; The Key. City, 14 Wall. 
653, 20 L. Ed. 896; Wood V. Carpenter, loi U. S. 135, 25 L,. Ed. 
807; Carr y. Hilton, i Curt.C. C. 390, Fed. Cas. No. 2,437. 

The complainant is a résident, of the city of Boston, and the occa- 
sion of the alleged fraudulent transaction was the Lyford act, passed 
by the Législature of the state:,of Massachusetts, and approved by 
the Governor of that state. The complainant must hâve known of 
this act, and it would seem probable that he knew something at least 
of the transactions of the company against which he held income 
bonds and in which he held stock. The biïl of complaint, in the opin- 
ion of this court, shpuld show either that nothing occurred to put 
the complainant on inquiry, or, that he was put upon inquiry and 
failed to gfain the required information in the exercise; of due dili- 
gence. 

This court is ôf the opinion that the six-years statute of limita- 
tions is riot a bar to this action, and that it was brought in time. 

It is further urged that the facts alleged in the bill of complaint 
show no fraud or conspiracy, It is urged that the sufficiency of the 
bill dépends not upon. the charges of fraud and conspiracy — that is, 
the use of words saying that fraud was committed and that there 
was a conspiracy — when the facts alleged in support Ôf the charges 
fail to show fraud. ' 

An act of the Législature of a state is presumed to be valid until 
its unconstitutionality is declared by some court of compétent juris- 
diction. The bill of complaint, however, allèges that the Lyford act 
was unconstitutional, and that this fact was known to the défend- 
ants, and that it was the duty of the Delaware Company to resist it. 
The bill of complaint further allèges that with this knowledge, and 
with full knowledge of. the effect of proceeding under it, the défend- 
ants took advantage ôf an unconstitutional act of the Législature 
of the commonwealth of Massachusetts to perpetrate a fraud upon 
the Delaware Company ând its stockholders and bondholders, ar\d 
the particulars of what was done are then set out in full. 

It is quite trùe that to icharge that parties hâve complied with an 
act of the Législature would not indicate fraud, but the contrary. 
This does not apply in this case, however, fof to knowingly proceed 
under an act of the Législature known to be invalid, for the purpose 
of cheating and defrauding the stockholders of the company, would 
constitute actionable fraud, if a fraud were actually perpetrated, 

The demurrer to the bill of complaint" is sustained, with costs and 
disbursements, upon the ground that the bill fails. to set forth with 
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sufficient particularity the reasons why this action was not brought 
earlier, or, in other words, a noncompliance with equity rule 94. The 
complainant, however, may file an amended bill of complaint, on 
paying such costs and disbursements, on the first rule day after 
being served with a statement of such costs and disbursements, and 
a copy of the order entered sustaining the demurrer, and such 
amended bill of complaint may be amended in any other matter or 
matters the complainant desires. 
An order in aceordance herewith will be entered. 



UNITED STATES v. DETROIT TIMBER & LUMBER CO. et al. 
(Circuit Court, W. D. Arkansas, Texarkana Division. July 31, 1903.) 

1. Public Lands— Sdits for Cancellatiok of Patents for Fbadd— Mbasurk 

OF Proop Reqoibbd. 

The rule that one wlio allèges fraud must prove it by satisfactory évi- 
dence, which Is more than a bare prépondérance, and sufficient to over- 
come tlie presumption of fact in favor of the honesty of the transaction, 
applies as well to suits in equity as to actions at law, and with especial 
force to suits by the United States to cancel patents to lands which hâve 
been issued in conformity to the prescribed rules and régulations of the 
Land Department. 

2, Samb— Validity of Entribs— Timber and Stone Act. 

The fact that a lumber company lent money wlthout security to pensons 
to enable them to enter and pay for land under the timber and stone act, 
in the expectation that when the entrymen obtained tltle It would be 
enabled to buy the timber from such lands by reason of the fact that it 
had the only mill in the vicinity, does not render the entrles Invalid for 
fraud, where there was no agreement for the sale prier to the entrles, 
but each man was free to keep the timber or to sell it to others; nor 
are such entries invalid as made on "spéculation" because the persons 
making them did so with the intention of selling the timber for their 
own beneflt. 

In Equity. Suit to cancel patents to lands. 

James K. Barnes, U. S. Dist. Atty., and F. A. Youmans, Asst. U. 
S. Dist. Atty., for complainant. 

Rose, Hemingway & Rose, Thomas C. McRae, and Read & Mc- 
Donough, for défendants. 

ROGERS, District Judge. This is a bill in equity, filed by the 
United States, by authority of the Attorney General, to cancel cer- 
tain patents issued by the United States to the défendants other 
than the Détroit Timber & Lumber Company and the Martin-Alex- 
ander Lumber Company. Détroit Timber & Lumber Company oc- 
cupies the position of an innocent purchaser from the Martin-Alex- 
ander Lumber Company and some of the other défendants, and in 
the view entertained by the court may be eliminated from any further 
notice in the opinion. In referring hereafter to "the codefendants" 
of the Martin-Alexander Lumber Company, it will be understood 
that no référence is made to Détroit Timber & Lumber Company 
unless it is specially named. The bill in this case was filed on the 
/'th day of April, 1902. Ail the lands in controversy were patented 
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to the codefendânts 6î the Martin-Alèxiattder Lumber Company prior 
to the Ist'of Jùne, It)©î. The record; 'Bhows that the several eritry- 
men who are cbdefèhdarits oi the Martin- Alexa,nder Lumbèr Com- 
pany applied to the pfoper land office atCamden, Ark., to purchase 
the larids in contrpvérsy, and having complied in' ail respects with 
the requirements of the statute, paid the purchase price, and received 
their recèipts therefof, a'nd the patents were thereafter îssued in the 
usual and ordinary course of business. The entries were ail made 
under what is known as the "StOne and Timbeï- Act" of June 3, 
1878, c. 151, 20 Stat. 89, as amended by the act of Au^ust 4, 1892, 
c. 375, § 2, 27 Stat. 348 [U. S. Comp. St. 1901, p. 1545], the efïect 
of which last act was to extend the provisions of the first act to ail 
the public lands in the United States. Section l o'f the' act of June 
3, 1878, provides: 

"That sury^yed çubllc lands * * * valuable chiefly for timber, but 
unfit for cultlvatlon, and whicli hâve not been offered at public sale accord- 
ing to law iiiay be sold * * ♦ In quantities not excëedlng one hundred 
and sixty acres to anyone * • * at the Hiinimum priée of two dollars and 
flfty cents per acre; and lands valuable chiefly for stojie may be sold on the 
same terms a§ timber lands." 

Section 2, so far as it is applicable to the case at bar, is as follows : 

"Sec. 2. That any person desiring to avail himself of t;he provisions of this 
act, shall flle with the register of the proper district a wrltten statement in 
duplicate, pnç of whlçh, Is to be trapsmitted to the General Land OiBce. 
designating ,by légal sutdiVisions the particular tract ôf land he desires to 
purchase, séttlng fortli that the same is .unfit for cultivatlon and valuable 
chiefly fpr ItS, timber or stOne'; * * * that déponent bas made no other 
applicatloii^Ùndér this act;! that he does not apply to purchase the same on 
speçulatîcin' but in gooçL fatth to approprlate it to his oWn exclusive use and 
beneflt;, ;à:hd..that he bas, not, directly or indlrectly, made a,ny agreement or 
contract, in any wày or m^i^ner, with' âny person or persons whatsoever, by 
which thç pïLe whicl; he iriîght , acquire f rom the government of the United 
States shoîilà inure, In -whole oi* in part, to the beneflt of any person except 
himself; •whlch statement must be verifled by the oath of the applieant before 
the register or receiver of thp land office within the district where the land is 
situated; and if any person' taking such oath shall swear falsely in the 
premlees, he shall be subjec't to ail the pains and penaltles of perjury and 
shall forf elt the money which he may hâve paid for gaid lands and ail right 
and title to tbe^ame; and any grant or conveyance which he may hâve made, 
except in the hands of bonà flde purchasers, shall be null and void." 

The third section of said act, so far as hère applicable, is as fol- 
lows: 

','Sec. 3. rThat upon the flling of sàid statement • •; * the register of the 
land oflice shall post a npticeof such application, embracing a description of 
th^ land by légal subdivisions, in, his offlice^ for a period of sixty days, and 
shall fùrnlsh such applieant à copy of the same for publication, at the ex- 
pense of the applicaiit, in a newspaper piiblished nearést the location of the 
pi-emlses for a like period of tlme; and after the expiration of said sixty 
days, if no adverse claim shall hâve been flled, the person desiring to pur- 
chase shall furnish to the register of the land office gatlsfactory évidence, 
first, thàt'sald notice of the application preparedby the register as aforesald 
wàs duly 'pùbllshed in a newspaper as herein requlred; secondly, that the 
land Is of' the character contemplatéd in this act * * * and upon payment 
to the proper oificer of the purchase money of said land, together with the 
, fées of the register and the receiver, as provided for in case of mining claims 
in the twelfth section of the act approved May tenth, eighteen hundred and 
seventy-two, the applieant may be permitted to enter said tract, and, on the 
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transmission to the General Land Office of the papers and testlmony In the 
case, a patent shall Issue thereon." 

This bill was filed to vacate thèse patents upon one of two grounds : 
First. That there was a conspiracy between Elmer B. Martin and 
Arch. V. Alexander, président and secretary, respectively, of the 
Martin-AIexander Lumber Company, and Jim P. Copeland, an em- 
ployé of said Company, and also an entryman, with their codefend- 
ants, who were entrymen, to induce and procure the entrymen 
fraudulently to make appHcation to the land office of the United 
States at Camden, Ark., to enter each a separate portion of the 
said land, and that before said entries were made by said entrymen 
they had each entered into an agreement with the Martin-AIexander 
Lumber Company that each and every entry so made should be made 
for the use and benefit of the said Martin-AIexander Lumber Com- 
pany, and that on the issuance of the receiver's receipts that each 
entryman should at once exécute to the said Martin-AIexander Lum- 
ber Company a conveyance to it of ail the timber and trees standing 
and growing upon the lands so entered, with certain other rights 
and privilèges in the nature of easements upon said land. vSecond. 
That if such agreement and conspiracy did not exist, that each and 
every of said entrymen made his or her said entry on spéculation, 
and not in good faith for the purpose of appropriating the same to 
his or her own use and benefit, which was well known to the said 
Martin-AIexander Lumber Company, and said Martin-AIexander 
Lumber Company aided and assisted each and every one of said en- 
trymen in the accomplishment of said purpose, to wit, the entering 
of said lands on spéculation. To this last allégation, which was an 
amendment, a demurrer was entered, and a stipulation filed to the 
effect that, if the demurrer was overruled, the answer on file to the 
original complaint should be treated as applying to this allégation. 
The court overrules the demurrer, and will treat this allégation as 
denied by the original answer on file, in accordance with the stipula- 
tion. Each of the défendant entrymen answered, denying specifically 
the allégations of fact in. the complainant's bill of complaint in so 
far as it alleged any fraudulent conduct upon their part, and each of 
the entrymen affirmed that the affidavits which they had made at the 
land office were true, and that the lands were purchased for their own 
use and benefit, and so appropriated. The Martin-AIexander Lum- 
ber Company and Détroit Timber & Lumber Company denied the 
allégations of fraud, and the latter also set up that it was an in- 
nocent purchaser. To thèse answers a replication was filed, and the 
case submitted upon pleadings and written proof. The record is 
most voluminous, and it is unnecessary to go into détails. Two 
questions arise on this record: First. Is there such a combination 
or conspiracy shown to hâve existed between the Martin-AIexander 
Lumber Company and their codefendants (the entrymen) to obtain 
the lands in controversy for the use and benefit of the Martin- 
AIexander Lumber Company, as authorizes the annulment of the 
patents issued to the défendant entrymen ? vSecond. Did the several 
entrymen make their said entries on spéculation, and not in good 
faith, and not for the purpose of appropriating the lands to their 
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own use and benefit? It will be .more Cbnvenient to consîder both 
questions together. 

The proof in this case develops this state of facts: The Martin- 
Alexander LUmber Company had established a large sawmill and 
lumber plant in close proximity to the lands in controversy, and 
had also become the owners of large bodies of timber land adjacent 
thereto. There was no other sawmill or lumber plant, at the time thèse 
lands were entered, so near thereto as to make it practicable or profit- 
able to eut the timber standing on the lands in controversy. The lands 
in controversy were not on the market except under the homestead 
law, and the stone and timber act supra. Naturally the Martin- 
Alexander Lumber Company wanted ail the timber it could get 
which was convenient to its mill plant. It had in its employ as tim- 
ber man, or timber inspecter, Jim P. Copeland, a résident of Pike 
City, where its mill plant was located, and he was an old surveyor, as 
well as real estate man, with large expérience and much information 
in regard to lands in that vicinity; and was also well acquainted 
with the people residing in that vicinity, and especially with the lands, 
both public and private, in that county. Early in 1899, E. B. Martin, 
the président of the Martin-Alexander : Lumber Company, who re- 
sided in Chicago, inquired of Copeland about timber lands in the 
county where the mill plant was located. Copeland informed him 
that there were many public lands in the county and adjacent to the 
mill plant valuable for their timber, and gave him the approximate 
amount. Martin then inquired' how they could be procured. Cope- 
land then told him they could be homesteaded; but the timber could 
not be eut until the patent was obtained or the homesteader had re- 
sided on the land for the period of five years, and in other respects 
conformed to the requirements of the homestead law. The proof 
also shçws that thèse lands were not' ût for cultivation, but were 
only valuable for their timber. .Something was then said in référ- 
ence to scrip which could be used in the, entry of the lands. In the 
course of the conversation Copeland told Martin of the stone and 
tirnber act. Prior to this time he had written to the member of Con- 
gress, Hon. T. C. McRae, and obtained a copy of it, and afterwards, 
having occasion to go tû Camden, he had laid the law before the land 
officers, andi he and they read it over together, and he obtained their 
construction of it. He alsO informed Mr. Martin that he knew of a 
number of good, honest people in the community who would like 
to take up land under the stone and timber act if they had the money. 
Copeland had at that time talked to some men whom he knew per- 
sonally and favorably, who had expressèd à désire to take up land 
under that act if they cpuld get the money, and he so advised Mar- 
tin. Martin then told him that they would loanthat class of men 
the money if they would take up the land. Copeland then inquired 
what securityJie would demand, and he said simply their note, with 8 
per cent.ijnterest. Copelajjd then hunted up the men that he had 
talked to, and others 'also, and others hunted him up, to inquire 
about the eritry of thèse lands, and he explained to them the law, 
and told them they could get the money to enter the lands from the 
IVÇartin-Alexander Lujtpber : Company, without security, and that the 
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Martin-Alexander Lumber Company would trust to their honor to 
pay it. He took them and showed them the lands, made them a 
probable estimate of the timber in the respective tracts, ànd told 
them that the timber on the land at 50 cents a thousand feet (which 
was the market price at that- time) would pay more than the land 
would cost, and told them they could sell the land or the timber 
after the patents were issued. Ail the codefendants of the Martin- 
Alexander Lumber Company, nearly ail of whom were employés, 
or had been, of the company, entered the land under the conditions 
just above stated. The money was furnished by the Martin-Alex- 
ander Lumber Company. Copeland usually went with the parties 
to examine the land, accompanied them to the land office, and fur- 
nished them the money, and they entered the land, made the neces- 
sary proofs in conformity with law, and their expenses to the land 
office and back were paid by the Martin-Alexander Lumber Com- 
pany, and charged to them upon the books of the company. Either 
just before the lands were entered and the receipts for the purchase 
money were obtained, or just afterwards, the money having been 
furnished to the entrymen by Martin-Alexander Lumber Company, 
they would exécute their notes to the company for the amount, with 
interest, and in nearly ail instances shortly afterwards they sold the 
timber standing on the land to the Martin-Alexander Lumber Com- 
pany by a written contract, and the notes were canceled. By the 
terms of the contract the Martin-Alexander Lumber Company was 
to pay 50 cents a thousand stumpage for ail the timber eut from the 
land, and the amount which had been loaned by it to enter the land 
was treated as purchase money advanced on the timber, and, if the 
value of the timber exceeded the value of the money advanced, with 
interest, the seller was to get the difïerence. In some cases the en- 
trymen declined outright to sell at ail to the Martin-Alexander Lum- 
ber Company, and fînally sold to other parties after the patents were 
issued. In such cases the person purchasing from the entryman was 
an agent for the Détroit Timber & Lumber Company, and took the 
deeds in his own name, but gave crédit to the entryman for the moneys 
advanced by the Martin-Alexander Lumber Company to the entry- 
man, and the lands were subsequently conveyed to the Détroit Timber 
& Lumber Company, which had succeeded the Martin-Alexander 
Lumber Company by purchase of ail its rights and interests in con- 
nection with the mill plant and lands. Before any of thèse lands 
were entered, the proof shows that Copeland took the law, and he 
and Martin, and perhaps Alexander, sat down and went over it togeth- 
er, and Copeland explained to them the construction placed upon 
the law by the land officers, informing them that the applicant would 
hâve to make affidavit to the requirements of the statute, and show 
that he did not make the purchase on spéculation, but in good faith, 
with the intention of appropriating it to his own use and benefît ; 
and that he did not, directly or indirectly, make any contract or 
agreement in any way or manner with any person or persons what- 
soever by which the title which he might acquire from the govern- 
ment of the United States should inure in whole or in part to the 
benefît of any other person except himself. Both Martin and Alex- 
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ander knew that Copeland had examined and understood the law, 
and Copeland had taken advice as to its construction, and imparted 
that information to Martin and Alexander. He also imparted the 
same information to the entrymen^ and each and ail 6î the entrymen 
not only made affidavit at the land ofi&ce, as required by the statute, 
but nearly ail of them, being called by the plaintifï, hâve testified and 
corroborated that afifidavit by positive testimony, which is part of the 
record in this case. Alexander and Copeland hâve also testified 
substantially to the same facts, and hâve positively and emphatically 
denied that there vras any agreement or understanding, expressed or 
implied, prior to the issuance of the final receipts by the land office, 
whereby the Martin-Alexander Lumber Company should hâve any 
interest of any kind whatsoever in regard to the lands or timber on 
them in controversy; and there is no proof by any witness to the 
contrary. There are many cireumstances in connection with the 
transaction which are suspicious in their nature, and tend to create 
the belief that the Martin-Alexander Lumber Company understood, 
were satisfied, felt sure that the lands would ultimately come into 
their possession. I bave no doubt in my own mind, from ail the 
facts, that it did so believe, and, if it had not so believed, that it would 
not hâve advanced the money to the entrymen in order that they 
might enter the land. As intelligent business men, Martin and Alex- 
ander knew that at that time there was no one else who could eut 
and use the timber but themselves; they knew that the lands were 
not homesteads, nor susceptible of being made homesteads; they 
knew that when the patents were issued the lands were not ex- 
empt from exécution; they knew, if necessary, they could sue upon 
the notes and recover judgment and sell the land ; they knew it was 
to the interest of the men who had entered them to sell the timber, 
and they knew that in making the entry the object of the parties 
was to sell the timber because the land was not fit for cultivation; 
they knew that the entrymen expected to get more from the timber 
than the land was worth, because Copeland had told the entrymen 
about what amount of timber was on the land, and what could be 
gotten for it at that time, and that more could be realized from the 
timber than it would take to enter the land; they knew their Com- 
pany could afiford to pay more for the timber because their mill 
was already located in doser proximity to it than any other mill; 
they knew also that the persons to whom they had loaned the money 
were honest men, and would désire to pay their debts; they knew, 
in ail reason, that they had no other resources out of which to pay 
back the borrowed money; they knew, therefore, that in ail proba- 
bility they would ultimately get the timber, and that they could pur- 
chase it without any fair compétition with others. 

Assuming ail thèse things to be true, and that their motive for 
lending the money and assisfing in making the entries was with the 
hope of ultimately getting the timber, which one of thèse acts is 
either violative of the letter or spirit of the timber and stone act ? 
This précise question was before the Suprême Court of the United 
States in United States v. Budd, 144 U. S. 154, 12 Sup. Ct. 575, 36 
L. Ed. 384, in which case Mr. Justice Brewer, deUvering the opinion 
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of the court, quoting from the opinion of Mr. Justice Miller in the 
Maxwell Land-Grant Case, 121 U. S. 325-381, 7 Sup. Ct. 1015, 1029, 
30 L. Ed. 949, laid down the following rule: 

"We take the gênerai doctrine to be that when, in a court of equity, it Is 
proposed to set aside, to annul, or to correct a written instrument for fraud 
or mistake in the exécution of the instrument itself, the testimony on which 
this is done must be clear, unequivocal, and convincing, and that it cannot 
be done upon a bare prépondérance of évidence which leaves the issue in 
doubt. If the proposition, as thus laid down in the cases cited, is sound in 
regard to the ordinary contracts of private indjviduals, how much more 
should it be observed wbere the attempt is to annul the grants, the patents, 
and other solemn évidences of title emanating from the government of the 
United States under Its oificial seal. In this class of cases the respect due 
to a patent, the presumptions that ail the preeeding steps required by the law 
had been observed before its issue, the immense importance and necessity of 
the stability of titles dépendent upon thèse officiai instruments, demand that 
the effort to set them aside, to annul them, or to correct mistakes in them, 
should only be suceassful when the allégations on which this is attempted are 
elearly stated, and fully sustained by proof. It is not to be admitted that 
the titles by which so much property in this country and so many rights are 
held, purporting to emanate from the authoritative action of the offlcers of 
the government, and, as in this case, under the seal and signature of the 
Président of the United States himself, shall be dépendent upon the hazard 
of successful résistance to the whims and caprices of every person who 
chooses to attaek them in a court of justice; but it should be well understood 
that only that class of évidence which commands respect, and that amount 
of it which produces conviction, shall make such an attempt successful. 
This case is even stronger in its aspects than some that hâve been before 
us, for, if the particular wrong charged upon the défendants be established, 
the money paid is, by the second section of the act, forfeited, and there is not 
even the possibility suggested in the case of United States v. Trinidad Coal 
Co., 13T U. S. 160, H Sup. Ot. 57, 34 U Ed. 640, of an équitable claim upon 
the government for its subséquent repayment. The hardship of such a resuit, 
so différent from that which is always enforced in suits between individuals, 
makes it imperative that no decree should pass against the défendants unless 
the wrong be elearly and fully established." 

The facts in this case are no stronger in favor of the government 
than they were in the Budd Case; indeed, in the opinion of the 
court, they were not so strong. In that case Mr. Justice Brewer 
said, in referring to the lands purchased by Montgomery: 

"It simply shows that Montgomery wanted to purchase a large body of 
timber lands, and did purchase them. This was perfectly legitimaté, and 
implies or suggests no wrong. The act does not in any respect limit the do- 
minion which the purchaser bas over the land after its purchase from the 
government, or restrict in the slightest his power of aliénation. Ail that it de- 
nounces is a prior agreement — the aeting for another in the purchase. (Italics 
mine.) If, when the title passes from the government, no one save the pur- 
chaser has any claim upon it, or any contract or agreement for it, the act is 
satisfied. Montgomery might rightfully go or send into that vicinity, and 
make known generally, or to individuals, a wlllingness to buy timber larid 
at a price in excess of that which it would cost to obtain it from the govern- 
ment; and any person knowing of that offer might rightfully go to the land 
office and make application and purchase a timber tract from the government; 
and the facts above stated point as naturally to such a state of affalrs as to 
a violation of the law by deflnite agreement prior to any purchase from the 
government — point to it even more naturally, for no man is presumed to do 
wrong or to violate the law, and every man is presumed to know the law. 
And in this respect the case does not rest on presumptions, for the testimony 
shows that Montgomery knew the statutory limitations concerning the acqui- 
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sltion of such lands, and the penalties attached to any previous arrangement 
with the patentée for their purchase." 

It is clearly established that Martin and Alexander both knew the 
provisions of the timber and stone act. They knew that they could 
obtain thèse lands in the manner in which they were obtained with- 
out violating the law, and also with. the reasonable safety of escap- 
ing any loss by reason ofthe loans they made. Nothing could hâve 
been more foolish than for them to violate the statute in order to 
get the land, when they could get it without violating the statute, 
and without running any considérable risk by reason of the loans. 
Assume, if you will, that Martin and Alexander and Copeland were 
ail corrupt ahd dishonest, and willing to violate the law, if it was 
necessary, to get the lands, still coramoh prudence and common sensé 
alike would suggest that if they could get them lawfuUy, and at 
the same price that they could get them unlawfully and dishonestly, 
that they would pursue the former course. Thèse lands could not 
be entered by anybody at lesS than $2.50 per acre. They could be 
entered for $2.50 an acre by persons who could lawfully enter them, 
without any agreement with the Martin-Alexander Lumber Com- 
pany, just as well as they cbuld with an agreement ; and, once being 
entered, they could be purchased by the Martin-Alexander Lumber 
Company as well as any one else, and under much more favorable 
conditions, for the reasons already stated; and, moreover, the Mar- 
tin-Alexander Lumber Company were informed by Copeland that the 
men with whom they were dealing were honest men, and men who 
would pay their debts, and therefore they assumed practically no 
risks. The igreater number — indeed, nearly ail — the men were then 
in their employ. The Martin-Alexander Lumber Company was run- 
ning a mill there, and also à commissary store, and had open ac- 
counts with the greater number of thèse entrymen. They knew 
them themselves, and were in a measure familiar with their homes 
and conditions. There is no rule of law better established than 
where, from a given state of facts, two opposite inferences may be 
drawn, that inference will be adopted which is lawful and honest,, 
and not that which is unlawful and dishonest. As stated above in 
the Budd Case, the Suprême Court said: 

"Montgomery mlght rightfully go or send Into that vicinity, and make- 
known generally, or to Individuals, a willlngness to buy timber land at a 
priée In excess of that which it would cost to obtain It from the government; 
and any person knowing of that offer might rightfully go to the land office 
and make application and purchase a timber tract from the government; and 
the facts above stated point as naturally to such a state of affairs as to a vio- 
lation of the law by deflnite agreement prier to any purchase from the govern- 
ment — point to it even more naturally, for no man is presumed to do wrong 
or to violate the law, and every man is presumed to know the law." 

That languàge is just as applicable to this case as it was to the 
Budd Case. Moreover, in the Budd Case it was shown by positive 
proof that Montgomery had promised at least one entryman in ad- 
vance of the entry that he would pay him a bonus of $125 and ail 
costs and expensès if he would enter a tract of land and convey it 
tô him. No such fact is developed in this case; but the court said 
in th^t case that that fact of itself was not suiïicient tQ show that the- 
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land in controversy in the Budd Case had been obtained in the same 
way, in the face of positive testimony to the contrary. In the Budd 
Case neither one of the défendants appeared as a witness, nor did 
the notary who took the acknowledgment of Budd's deed to Mont- 
gomery, nor did White or Rockwell, the two witnesses to the applica- 
tion for purchase of the land. In the case at bar every person in- 
terested, except perhaps two or three of the entrymen, who could 
not be found, hâve testified positively and emphatically that every 
allégation of fraud in the bill of complaint is untrue. 

In the case of Walker et al. v. CoUins et al. (decided at the De- 
cember term, 1893, by the Court of Appeals of the Eighth Circuit) 
59 Fed. 70, 8 C. C. A. i, Judge Caldwell, in delivering the opinion of 
the court, in discussing the character of proof required where fraud 
is alleged, said: 

"The court chargea the jury that: 'Parties to a business transaction are 
not presumed, however, to deal with each other in bad faith, but, on the con- 
trary, are presumed to deal honestly and in good faith until the opposite is 
shown by the évidence upon the trial; and any one who allèges that such acts 
are donc In bad faith, or for a dishonest and fraudulent purpose, talies upon 
himself the burden of showing that such is the case. In other words, fraud 
is never presumed, and it devolves upon him who allèges fraud to show the 
same by satisfactory proof; i. e., proof to the satisfaction of the jury.' The 
défendants excepted generally to this charge, and in this court limit the ex- 
ception to the last clause of the charge, which states that 'it devolves upon 
him who allèges fraud to show the same by satisfactory proof; i. e., proof 
to the satisfaction of the jury.' The objection to the charge is that the court 
should hâve told the jury that fraud may be established by a prépondérance 
of the évidence, and not that it must be established by 'satisfactory proof; i. 
e., proof to the satisfaction of the jury.' The charge is taken almost liter- 
ally from the opinion of the Suprerpe Court of the United States in the case 
of Jones V. Simpson, 116 U. S. 609, 615, 6 Sup. Ct. 538, 541, 29 h. Ed. 742. 
In that case the court said, 'It devolves on him who allèges fraud to show the 
same by satisfactory proof.' In Hatch v. Bayley, 12 Cush. 30, the trial court 
instructed the jury: 'That it was necessary that the défendant should adduee 
Btronger proof to establish fraud, etc., than is necessary to prove a debt or 
a sale; that the presumption was that every man conducted honestly without 
fraud; and when fraud was alleged the proof must not only be sufficient to 
establish an innocent act, but to overcome the presumption of honesty.' Con- 
siderlng an exception to thèse remarks of the trial judge, the Suprême Ju- 
dicial Court of Massachusetts, speaking by Chief Justice Shaw, said: 'As 
we understand them, the judge intended to say that he who allèges fraud 
against another Is bound to prove It; that every man Is presumed to act 
honestly until the contrary Is proved; that he who charges another with au 
act involving moral turpitude or légal delinquency must prove It; that. as 
this Is an allégation against a presumption of fact, it requires somewhat ïnore 
évidence than If no presumption existed. It carried no direction as to the 
amount of évidence required, or as to the nature of the évidence, whether 
positive or circumstantial, but only that, on the whole, it must be somewhat 
Rtronger; and we cannot percelve that such a direction is Incorrect. The or- 
dlnary direction to the jury is that he who charges fraud must prove it to the 
satisfaction of the jury. We think it not contrary to any rule or principle of 
law for the judge to inform the jury that, as the charge of fraud is a charge 
against a presumption of fact (perhaps often a slight'one), yet the jury, in 
order to be satisfied, might require somewhat stronger évidence than woukl 
Ruffice to prove the acknowledgment of an obligation, or the delivery of a 
chattel.' This case is cited approvingly by the Suprême Court of the United 
States In Jones v. Simpson, supra; and to the same effect are the foUowlng 
authorltles: Gréer v. Caldwell, 14 Ga. 207, 58 Am. Dec. 553; Bierer's Appeal, 
92 Pa. 265; Babbitt v. Dotten (C. C.) 14 Fed. 19; Lynn v. Raiiroad Go., 60 
124 F.— 26 
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Md. 413, 45 Àm. Hep. 741; Bigelow, Frauàs, pï>. 133, 145; 2 Rice, Ev. p. 953; 
Fick V. ïlulhollapd (Wis.) 4 N. W. 527. Jn .pouvier's, Law Dîctionary (Mth 
Ed.) the term 'satisfactory évidence' is deflned to be 'that évidence whicli Is 
sufQcient to profluce a belief that the ttiing is trùe; in Other -wprds, it is créd- 
ible évidence.' ïhe Century Dictionary deflnes 'satisfactory évidence' or 'suffl- 
cient évidence' to be 'such évidence as in âmount is adéquate to justify tlie 
court or jury In adopting the conclusion in support of which it is adduced.' 
No better définition of thèse terms can be given, and it waa in tbls sensé, 
presumably, that the jury understood them." 

This rule not only applies in jury oases, but it applies in courts 
of equity; and, moreover, it applies with increased force where the 
government seeks to caiicel; a patent which has beenissued in con- 
formity with ail the prescrîbed irules and régulations ; of the de- 
partment, and has undergone the supervision and inspection of the 
land office. Of course, it is not required that the frau'dalleged shall 
be proyen by the positive, and direct testimony of \yitnesses. It 
may be proved, hke any other fact, by circumstances i? but the cir- 
cumstances must be such as to be satisfactory to the mind of the 
court, and they should be' circumstanceé that are inconsistent with 
the integrity and legality ôf the patent assailed. The facts estab- 
lished in this case, as a whole, are not inconsistent with the validity 
of the patent, or the integrity or legality of the actions of the de- 
fendants in entering the lànds. Before, patents which hâve been 
sblemnly gfihted by the gpvernment shall be cançeled and Set aside, 
the facts adduced to estaolish the frau4 should be inconsistent and 
irreconcilable with the integrity of the patent and the legality of the 
actions of.thè parties charged with the fraudulent entries, aiid should 
be so satisfactory as to tpake it clear tO the court that the lânds 
were proçured by fraud, Xhe testimony in J:his case falls far short 
of that contention. Jones v. Simpson, ii6 U. S. 615, é Sup. Ct. 
538, 2g L. Ed. 742; Colorado Coal & Iron Co. v. U. S., 123 U. S. 
307, 8 Sup. C)t. 131, 31 L. Ed. 182. 

Qii the triai of the cause the , government relied strofigly upon the 
case of Hawleyiv. Diller,, 178 U. S. 476,. 20 Sup. Ct. 986, 44 h. Ed. 
11^7. A caréful 'reading of this 'case will disclose the fact that it is 
not in point: The question of a bpria fide purchaser in 'this case 
is not necessarily involvèql, a;nd cannbt be involved liuless the court 
should find th£|t the entries were fraudulent. It tnatters not, there- 
fore, whether the Martin- Alexander Lumber Company obtained a 
legaj title to thé property^' ôr whéther the Détroit Tiiîlber & Lumber 
Cipitipany àcqMire^ a legàl title to the property, when'thè timber or 
lands were firgt purchased.; They at leasthad the .leg^l title when 
this bill was filed, becâuse the patents had been isstted,: and whatever 
title the eftt'fymên acquired had inured to their behefît. 'This is made 
so by t^e st^tute ôf thç state. Sând, :& H. Dig,: §69^: That prin- 
ciplç woultiifleienforced in a court of equity even wjthout the statute. 

The bilI must.be dismissed for wantof equity. 
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KOSS-MBEHiAM POUNDBT CO. et al. v. SOUTHERN CAR & 
FOUNDRY 00. 

(District Court, W. D. Tennessee. July 21, 1903.) 

No. 2,327. 

1. BANKR0PTCY— Power of Courts — Appoiktment of Receivbr. 

A District Court of the United States will not appoint a receiver for 
tlie property of an alleged banlirupt on a summary application therefor, 
by parties to a pétition in bankruptcy flled in another district, without 
sucli notice to tlie persons in possession and those ottierwise interested 
as will answer the requirement of due process of law of tlie Constitu- 
tion of the United States; such a proceeding is not autliorized by the 
bankruptcy act, and if it were the provision would be of doubtful con- 
stitutionality. 

2. Same— DispossEssiNG Opficbrs of State Court. 

A court of the United States will not dispossess the receiver or other 
ofiicers of a state court by any summary order or process or otherwise 
than by formai proceedings taken by its own receiver or trustée for that 
purpose. Bankruptcy courts are governed by this rule, the same as 
others, in the exercise of their Jurisdictlon, and will not interfère with 
the possession of a state court until after the application, at least, to 
that court by the trustée or receiver of the bankruptcy court for a sur- 
render of the possession to him, and the refusai of the state court, un- 
warrantably, to recognize the jurisdiction and authority in bankruptcy. 
8. Same— Ancillary Jdrisdiction — Appointmbnt op Receiver. 

The bankruptcy act does not vest courts of bankruptcy with ancillary 
jurisdiction to appoint receivers for the property of a debtor against 
whom a pétition in involuntary bankruptcy has been filed in another 
district Upon an adjudication the title to ail the bankrupt's property, 
wherever situa ted, vests in his trustée, who must proceed to obtain pos- 
session like any other owner, and by regular proceedings in courts 
having jurisdiction, if the property Is held adversely. The powers of a 
receiver pendente lite, appointed before adjudication in that respect, are 
not deflned by the act, but it wonld seem that he can act only according 
to the rights and remédies given to ordinary receivers. In any case 
neither a receiver nor trustée can proceed in another district without 
making proper parties, obtaining and serving proper process, and filing 
proper pleadings. 
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\MMOND. T. On Saturdav last I received the followine tel 



HAMMOND, J. On Saturday last I received the following- tele- 
gram : 

"Chattanooga, Tenu., July 18, 1903. 
"Hon. B. S. Hammond, Memphis, Tenu. Bankruptcy pétition against 
Southern Car and Foundry Co. filed in this district 4-45 July seventeenth 
receiver appointed by Judge Clark Nine forty flve this morning Ancillary pé- 
tition for your court will be mailed from hère tonight. 

"Henry O. Ewing, Clerk." 

Yesterday in due course of mail I received the following letter : 

"Chattanooga, Tenn., July 18, 1903. 

"Hon. B. S. Hammond, Judge U. S. Court, Memphis, Tenn. Dear Sir: We 
send you herewith papers In the matter of the appointment of an ancillary 
receiver for the Southern Car & Foundry Company, about which Mr. Ewing, 
Clerk of the United States Court for this District, wired you this morning. 
"We trust you will make the order submitted, which conforms to the order 
made by Judge Clark in the main case hère. Of course we are not disposed 
to ask you to appoint Mr. Hurlbut ancillary receiver if in your judgment 
some one in Memphis could better préserve the property for the interest ot 
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ail parties. We only think It might be more convenient to hâve tbe same re- 
ceiver for ail the property in Tennessee. Yours very truly, 

"[Signed] Williams & Lancaster." 

In reply to thèse communications the clerk was directed to sexid 
the following telegram : 

"Mempliis, July 19, 1903. 
"Williams & Lancaster, Attys., 412 Temple Cîourt, Chattanooga, Tennessee. 
Judge Hammond wlU not enter any orders except on notice to parties in in- 
terest and motion in open court. Papers held till you arrive. 

"Dan F. EUiotte, D. O." 



Also to-day the following letter was sent by mail : 

*(i»r v.î^ m 



"Memphis, Tenn., July 20, 190a. 
"Messrs. Williams & Lancaster, 412 Temple Court, Chattanooga, Tennessee. 
Gentlemen: I received your letter with the pétition and order therein en- 
closed yesterday and on Saturday received from Mr. Ewing, the clerk, the 
telegratn to which your letter refera. You are already {idvised by the tele- 
gram I directed the clerk to send you that I must décline to enter the order 
èxcept upon notice to the parties interested and upon motion In the open 
court. And I am now dlctating an opinion explaining and justifying this 
action by the court which will be filed v^ith the clerk during the day. For 
your information I may say that local lawyers hâve notifled me before and 
since the telegram from Mr. Ewing that they desired to be informed if any 
proceedings were taken in this court; also that I hâve learned from the 
lawyers and from the newspapers hère that the property of the company is 
already in the hands of the officiais of the state courts. Of course, you will 
recognize àt once that under such conditions as thèse, if for no other reason, 
it would bé improper to comply with your request to enter the order which 
you send. Yours very truly, [Signed] E. S. Hammond." 

The pétition inclosed in this correspondence is; entitled, "In the 
District Court of the United States for the Western Division for the 
Western District of Tennessee, in Bankruptcy"; is addressed to the 
judge of the court, and states that tli'e petitioners, three in number, 
are creditors of the Southern Car & Foundry Company ; that on 
the I7th of July, 1903, they filed their pétition in bankruptcy against 
the said company in the Eastern District of Tennessee, and that 
pending a hearing of the said pétition that court had appointed one 
Orion L. Hurlbut receiver of one of the plants of the said company 
located within that district; that the défendant company has also a 
factory and plant in Memphis, Tenn., within this district ; that the 
property within this district has been attached by varions creditors of 
the company with a view of obtaining a préférence in the satisfaction 
of their debts and in contravention of the provisions of the act of 
Congress relating to bankruptcy ; that it is necessary for the préserva- 
tion of the estate of the alleged bankrupts that a receiver should 
be appointed to take possession of the property at Memphis, as well 
as that at Chattanooga, within the Eastern District of Tennessee. 
The prayer of the pétition is that, the said petitioners may be allowed 
to file their pétition on executing a bond for costs, and that the said 
Hurlbut be appointed ançillary receiver of ail the property and assets 
of the défendant company at Memphis, Tenn., consisting of real es- 
tate, the plant or factory of the company there located, and ail its 
equipments and materials, together with its contracts, choses in ac- 
tion, and other personal property, or that, it being necessary, some 
other person may be appointed such ançillary receiver. 
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The pétition exhibits the order of the District Court at Chatta- 
nooga appointing Hurlbut receiver upon giving a bond of $3,000, 
and directing him to take immédiate possession and control of the 
property, and hold the same intact until the further order of the court. 
He is further directed to efï,ect insurance, to take an inventory of 
the property, and require ail tenants thereon to attorn to him at once. 
Accompanying the pétition is the form of an order by this court ap- 
pointing the said Hurlbut as ancillary receiver of ail the property 
of the défendant company at Memphis, couched in the same language 
as the original order in the court at Chattanooga, and directing the 
receiver to take immédiate possession of the property hère, as he 
was directed to take possession of the property at Chattanooga. 

We cannot properly or conveniently do judicial business such as 
this, especially in the bankruptcy court, by epistolary correspondence ; 
and the reasons for it are stated by me in Re Sykes, 106 Fed. 669. 
The pétition, therefore, bas been handed to the clerk with instruc- 
tions to file it, and await such action as the parties may take in the 
premises. 

But, apart from this reason of the court for declining to sign and 
enter the order sent to the judge by mail, there is a more important 
one. No order appointing a receiver or otherwise disturbing the pos- 
session of property should be granted by any court without notice 
to the parties in possession and those otherwise interested; notice 
that would constitute due process of law, as required by the Consti- 
tution of the United States. Even if the bankruptcy statute per- 
mitted such a summary proceeding as that which is indicated by this 
pétition and its accompanying order, it is my opinion that it would 
not be in conformity to article 5 of the Constitution of the United 
States, which déclares that no person shall be deprived of life, lib- 
erty, or property without due process of law. A mistaken notion 
seems to hâve grown up in référence to bankruptcy proceedings that 
they are in some way outside of this requirement of the Constitution, 
and constantly applications are made for some summary action by 
the courts in bankruptcy without any notice whatever to the parties 
who are in possession of the property, as has been done in this case. 

Before the foregoing telegram was received by me I had been in- 
îormed by local attorneys hère representing creditors with very large 
debts against the défendant company that they desired to be notified 
if any proceedings were taken in this court against the défendant 
company ; that proceedings in equity or bankruptcy had been taken 
against the company in the fédéral courts of New Jersey, in which 
State the company was chartered and has its domicile ; that already 
the property in this city had been seized by the sherifï under process 
from the state courts ; that à proceeding has been commenced by a 
gênerai creditors' bill for the appointment of a receiver by the state 
chancery court ; and that it was understood that the parties in pos- 
session claimed that they were acting under the possession and con- 
trol of a receiver appointed at Birmingham, Ala., where also it seems 
this company has a plant and factory, as well as in other places not 
definitdy known to me. 
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Manifestly, if we had the power to- proceed summarily and without 
notice upon a pétition such as this, having no parties défendant, and 
praying no kind of process or notice of any kind, nor contemplating 
such process or notice in any way, it would not be proper, under con- 
ditions; like those above described, if the information mentioned be 
correct, to take the action proposed by the order; not, at least, until 
the State officiais in possession of the property, or those they repre- 
sent in the state proceedings, or the persons in actual possession of 
the property comprehended in the order, should hâve been brought 
into court by some kind of pétition against them specifically, and 
upon which process had issued, if not by formai writs, yet by some 
kind of notice, which would answer, under the circumstances, the 
requirement of due process of law. In the beginning, in Re Kelly 
(D. C.) 91 Fed. 504, I Am. Bankr. R. 306, and later in Re Ogles 
(D. C.) 93 Fed. 426, I Am. Bankr. R. 671, this court held that such 
summary proceedings are inadmissible under the existing bankruptcy 
s'tatute, and that possibly if any bankruptcy statute authorized them 
they would be contrary to the above-cited provision of the Constitu- 
tion. I understand that: so far as relates to the property in adverse 
possession of any one the Suprême Court of the United States has 
contirmed the foregoing ruHngs of this court in the case of Bardes 
V. The Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 261, and the 
subséquent cases which hâve followed it; and that more especially 
in relation to proceedings for the dispossession of receivers or other 
officiais holding the property of the bankrupt under the process of 
the state courts hâve the rulings in Re Ogle, supra, been confirmed 
by the Suprême Court in the récent case In re Watts, or In re Sachs, 

190 U. S. I, 23 Sup. Ct. 718, 47 L. Ed. . Under the holdings of 

the Suprême Court in that case, it seems to me quite impossible that 
there can be any dispossession of the state courts by any summary 
process of the bankruptcy court, or otherwise than by formai pro- 
ceedings taken by the bankruptcy court's receiver or by its trustée 
for that purpose. Just what those formai proceedings should be is a 
matter of considérable difficulty, but that îs not necessary to be con- 
sidered hère. 

Moreover, there are difficulties about the so-called ancillary Juris- 
diction of the bankruptcy courts assumed to exist by this pétition 
and the order oflfered to be entered therepn. Recently, in Re Wil- 
liams, 123 Fed. 321, it was held by this court that under the scheme 
of the bankruptcy statute there did not exist an ancillary jurisdiction 
for the purposes sought in that proceeding, for the reasons there 
stated, which need not be repeated hère. The very purpose of the 
Constitution in giving Congress the power to establish a uniform Sys- 
tem of bankruptcy, and the objeet of e-C'ery bankruptcy statute, is to 
obviate the disastrous efifect of the administration of insolvent estâtes 
in broken pièces, according to the insolvency laws of many différent 
States. Ancillary administrations of insolvent assets, as found in 
equity courts, are neither désirable nor useful as analogies of practice 
in bankruptcy administrations. They hâve no application as préc- 
édents for bankruptcy proceedings qua bankruptcy proceedings, and 
only are applicable when a trustée in bankruptcy, just as any other 
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litigant, suing another, finds it needful to apply to the ordinary 
auxiliary or ancillary jurisdiction of the courts to assert his title or 
other rights devolved on him as an owner in trust. Other than this, 
ancillary proceedings in bankruptcy, if they may be so called, are 
unauthorized monstrosities in practice, in my judgment. The necessity 
for separate administrations and ancillary proceedings should not exist 
under any well-regulated System of bankruptcy. The design of the 
statute is to avoid ail ancillary proceedings, and secure one uniform 
possession of the estate by a single court of bankruptcy having the 
jurisdiction to administer the assets everywhere under that statute. 
For the purpose of securing that object under the act of 1898, the 
truste.e is invested with the title to the property everywhere, and ac- 
cording to the scheme of the act is required to go anywhere and every- 
where, and assert his rights to the property in any court of compétent 
jurisdiction, just and only as any other owner would do. He must dé- 
pend for jurisdiction upon the conditions that would surround any 
other owner, and must proceed in any court according to its proper 
methods of procédure, and only as any other owner would proceed; 
and it is a mistake, in my judgment, to suppose that he has in bank- 
ruptcy courts or in the other fédéral courts any right to a jurisdiction, 
authority, or power, by reason of the proceedings in bankruptcy, other 
than any owner would hâve, except that he might resort to a fédéral 
court of compétent jurisdiction to enforce the rights he has dérived by 
his title to the property as a bankruptcy trustée, just as any plaintiff 
presenting a case arising under the Constitution and laws of the Unit- 
ed States might do, if it shall be held under the very guarded rulings of 
the Suprême Court of the United States on that jurisdiction that his 
claim of title or right to the property does présent a case arising 
under the Constitution and laws of the United States, thus giving a 
fédéral court jurisdiction where there is no diversity of citizenship 
between him and the défendant in the case he makes. This péti- 
tion suggests thèse difficulties, and they afford another reason for 
not taking the summary proceeding that is asked by the immédiate 
appointment of an ancillary receiver without notice to anybody. A 
summary method is not relieved of its vice as such by calling it an- 
cillary. The service of process upon the défendant in a case of invol- 
untary bankruptcy in one district, or of a rule to show cause against 
an application for a receiver there, will not support a similar applica- 
tion elsewhere in another district, even if the proceeding be ancillary ; 
for there must be proper and appropriate process in ancillary pro- 
ceedings as in others. , 

The most hurtful weakness of the présent bankruptcy statute is that 
it has not provided for the care and custody of the property of an al- 
leged bankrupt pending htigation upon an involuntary proceeding, or, 
at least, that it is not more specifically directed how the bankruptcy 
courts may proceed in protecting the property pendente lite. The act, 
by section 2 and section 23b (Act July i, 1898, c. 541, 30 Stat. 545, 552 
[U. S. Comp. St. 1901, pp. 3420, 3431]), as amended by section 8 of 
the amendatory act of February 5, 1903 (32 Stat. c. 487), confers ordi- 
nary equity jurisdiction, "as distinguished from prOceedings in bank- 
ruptcy," to use the phrase of section 23a, upon the District Courts, 
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which they could not Jiave exercised, befoçe;, in aid of tbe bankruptcj 
jurisdictipn ■whiçb each bas acquired in any given case of bankruptcy 
broughtin^thaVcbùrt.ànd; which/ ppssibl^^^ that court would hâve had 
by implication arising oi^t jpf the juri^diction in bankruptcy, if there 
had been no spécifie grahf '; also, possif>ly, ^uch a jurisdiction in cases 
arising out of 9, bankruptcy in somepther, district. It also confers 
sùch a général eqùity jurisdiction, 1()y section 23, upori the Circuit 
Courts, which quite plainly they would hâve under the gênerai law, 
ajpart from the bankruptcy statute. But that is ail the jurisdiction 
the act confer^, and we hâve no statutory directions as to its exer- 
cise. Theife igno spécial provision allowing the court having charge 
of the bankruptcy case to nse its authority tp protect the property 
located in Pther districts, such as might hâve been had. How a re- 
ceiver appoihtéd by the court of original jurisdiction shall proceed 
to obtain possession of the property in another jurisdiction is not 
declaréd either by the act or the rules of the Suprême Court made 
to govern the practice. What are the powers to be conferred upon 
such a receiver; whether his title and rights of action are the same 
as would belong to a regularly appointed trustée in bankruptcy; 
or whether he is limited, more or less, in his title and authority — 
is not declaréd by the ^ct, Whether he is to bring suits to recover 
property in. other jurisdictîpns in his owri name, or whether the peti- 
tioning creditOrS are to bring them in their name, is not pointed out 
in the act or Suprême Court rules. What he is to do in the struggle 
for possession with adverse daimants, or with vigilant and compet- 
ing creditors, dèsîrôus, through the stàte courts or otherwise, to get 
the first possession of thé property held in their particular locality, 
is not pointed out in the act nor by any of the rules of the court. It 
may not be doubted that he could proceed, in jaw or equity, in a court 
of compétent ^risdiction, as any other receiver would. But, as the 
législation now is, in taking such steps he can act only according to 
the rights and remédies given to ordînary receivers. He must be 
authorized to do the particular thing proposed either by the spécifie 
directions contained in thé orders of the court which originally ap- 
pointed him, or by such orders made upon formai and proper plead- 
ings in another court, giving such relief as would be decreed to him 
by what properly may be called auxiliary or ancillary proceedings. 
But thèse auxiliary or ancillary proceedings cannot be taken any 
more than any other proceedings can be taken without proper plead- 
ings and process which shall meet the requirement of being due pro- 
cess of law. Proper parties must be made défendants upon averments 
of fact sufîîcient to show a fédéral jurisdiction, as in other cases, 
and the right to relief, and they must be brought into court by some 
appropriate process of law, whatever that' may be, to make whatever 
défense they may hâve against such proposed ancillary jurisdiction; 
and a bankruptcy court in another district has no more authority 
than any other court to proceed without such proper pleadings and 
process to adn;iinîster even ancillary or auxiliary relief. The mère 
fact that bankruptcy proceedings are pending elsewhere is not enough 
to entitle thé plaintiffs to any relief, if there be nothing more. 
The trouble hère is that the petitioning creditors make an effort 
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summarily to seize property, without process, by calling their pro- 
ceeding ancillary, assuming that the bankruptcy courts hâve power to 
aid other bankruptcy courts in that convenient way simply because 
they are both bankruptcy courts. There is no such jurisdiction in any 
court, in my judgment. It requires a formai bill in equity against 
the proper parties, in a court of compétent equity jurisdiction, to ob- 
tain that auxiliary relief which the petitioning creditors need and seek 
by this proceeding. A district court of the United States may be 
one of such courts of équitable jurisdiction, if the bankruptcy statute 
so provides ; but it does not possess the power qua a court of bank- 
ruptcy to entertain such a bill. Technically, there is no "court of 
bankruptcy," as to any given case, except that one court in which the 
bankruptcy proceedings are pending. Thèse considérations furnisli 
additional reason for not granting the order which has been sent hère 
from the bankruptcy court in the Eastern District of Tennessee in 
the manner above described, and therefore the clerk has been di- 
rected to file and hold the papers until parties may proceed as they 
shall be advised. 

Ordered accordingly. 
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(Circuit Court, D. Nebraska. August 19, 1903.) 

No. 55. 

1. Courts— RuLES of Décision— Mattbbs Previouslt Détermine» bt Su. 

PREMB CODRT. 

Where the question at issue in a suit was the right of complainant 
railroad company to the use of a bridge owned by défendant railroad 
eompaiiy under a contract between tbe parties, which right was denied 
by défendant on the ground that the contract was ultra vires on its part, 
a décision of the Suprême CJourt on appeal, holding that the contracta was 
valid (1) because it was one which the défendant had the power to make 
at common law, and (2) because it was expressly authorized by an act 
of Congress, such act, by référence, embracing a provision of a prlor 
act, is authority on both propositions, and that the two acts referred to 
are to be construed together; but a further statement In the opinion that 
such acts made it the duty of the défendant to permit the complainant 
to run its trains over the bridge was dlctum, only, not being necessary 
to the détermination of any question at issue. 

2, Railroads— Union Pacific Bkidoe Across Missouri Rivek— Conditloks 

Imposbd by Act Adthorizing. 

By Act Feb. 24, 1871, c. 67 (16 Stat. 430), the Union Pacific Railroad 
Cîompany was authorized to issue its bonds, secùred by mortgage on a 
bridge and approaches to be constructed over the Missouri river between 
Council Bluffs and Omaha, for the purpose of obtalning the means for 
the construction of such bridge and approaches. Sald act contained a 
provision that "for the use and protection of sald bridge and property 
the Union Pacific Railroad Company shall be empowered, governed, and 
limited" by the act of July 25, 1886, c. 246 (14 Stat. 244). The latter 
act authorized the construction of a number of bridges over -the Mis- 
sissippi and Missouri rlvers; and by section 1, authorizing the building 
of a bridge across the Mississippi at Quincy, "for the more perfect con- 
nection of any rallroads that are or shall be constructed to the sald 

ï 1. See Courts, vol. 13, Cent. Dig. r 335. 
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river at or opposite said point,", It was provided "that wben congtructed 
ail trains o( ail roads terinlnatlng at sald river or opîposlte sald point 
shall be allowéd to cross sald bridgé tor a reasonable compensation to 
be made to the owners of said bridge." Beli, that sQch provision, whicb 
by référence bepame a part of the act pf 1871, Jinposed on tbe Union 
Pacific Rallroad Company the duty of ' permitting othçr companles whose 
roads tèrmlliatèd at Oouneil Bluffs or Omaha to «se the bridge con- 
stmcted thëreunder for the passage of their trains, for a reasonable com- 
pensation, and requlred that ail such companles should be treated allke 
in that respect ; ; 

8 Samb— Epfect:op CoKDiTtoNS on Mobtgagebs— Amkndmbnt of Chartek. 
Prier to saià Act Feb. 24, 1871, c. 67 (16 Stat. 430), the rallroad company. 
■which was chartered by Oongress, had exeeuted mortgagfes on Its prop- 
erty then owned and to be acqulred, afe authorized by its charter; and 
it also had authorlty under Its charter to build the bridge, but lacked 
the means, which it was authorized by such act to procure by an issue 
of bonds secured by mortgage on the bridge and approaches, to be 
built with their proeeeds, sub;lect, however, to certain conditions, among 
which were the obligations Imposed by seiction 1 of Act .Tiily 25. )S(iU, <■ 
246 (14 Stat. 244). iffeZiJ, that under such législation, wWch was accepted 
and acted pn, the bridge property was acqulred or brought into existence, 
burdened with such conditions, which operated, in effect, as an amend- 
ment of the company's charter, and which were effective as against the 
company and its mortgagees, either prior or subséquent 

4. Samb— KiGHTS op Pdrciiasbr at Forkçlosurb Sale. 

It having been determined in a suit in which ail the mortgages on the 
property of the rallroad company were foreclosad that the bridge mort- 
gage constituted the flrst lien on the bridge property, acqulted with its 
proeeeds, on the ground that such was the intention of Oongress and of 
ail the parties in Interest when such mortgage was authorized and ex- 
eeuted, a purchaser at the foreclosure sale took the property subject to 
the conditions imposed by the act under which such mortgage was given. 

In Equity. Suit to establish and eriforce the rigbt of complain- 
ant to use the Union Pacific Bridge and tracks across the Missouri 
river, and the approaches thereto, betvveen Council Bluffs and South 
Omaha. 

Frank P. Kellogg, Woolworth & McHugh, and Cofdenio A. Sev- 
erance, for complainant. j 

W. R. Kelly, John N. Baldwin, and Edson Rich, for respondent. 

MUNGER, District Judgë. By aii act of Congress of; date July 
I, 1862 (12 Stat. 489, c. 120), the Union Pacific Railroad Company 
was incorporated with authority to construct and pperate a line of 
railroad from a point to be fixed by the Président of the United 
States on the western boundary of the state of lowa to the western 
botindary of the state of Nevada, which act was amended by Con- 
gress July 2, 1864 (13 Stat. 356, c. 216). Under the provisions of 
thèse acts said railroad was constructed from the initial point des- 
ignated by the Président of the United States on the western bound- 
ary of the state of lowa. Betwfeen the state of lowa and the then 
territory of Nebraska to the west flowed the Missouri river, which 
was for several years crossed by said railroad by means of a ferry. 
Desiring to construct à bridge across the Missouri river, and net 
having sufficient means for that purpose, said railroad company ap- 
plied to Congress for authority to issue its mortgage bonds upon 
the bridge and its approaches for that purpose, pursuant to which 
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request Congress passed an act of date February 24, 1871 (16 Stat. 
430, c. 6y). On January 26, 1880, said Union Pacific Railroad Com- 
pany Consolidated with certain other railroads, and formed one con- . 
solidated company, under the name of the Union Pacific Railway 
Company; such Consolidated company succeeding to ail the prop- 
erty and rights of said Union Pacific Railroad Company, and as- 
suming ail of its burdens and obligations. May i, 1880, the said 
Union Pacific Railway Company and the Chicago, Rock Island & 
Pacific Railway Company entered into a contract by the terms of 
which the said Chicago, Rock Island & Pacific Railway Company was 
granted the right for a term of 999 years to use the said bridge and 
approaches across the Missouri river from Council Bluffs to South 
Omaha for the movement and opération of its engines, cars, and 
trains between said points. A similar contract was entered into on 
the 30th day of April, 1890, between said Union Pacific Railway 
Company and the Chicago, Milwaukee & St. Paul Railway Company. 
After the parties had operated and acted under said contracts for a 
period of time, said Union Pacific Railway Company repudiated the 
contracts upon the claimed ground that each was ultra vires, being 
a contract not within the power and authority of the Union Pacific 
Railway Company, under its charter, to enter into. Suits were there- 
upon instituted by the Chicago, Rock Island & Pacific Railway Com- 
pany and the Chicago, Milwaukee & St. Paul Railway Company for 
the spécifie performance of said contracts, which actions resulted in 
a decree being entered by this court as prayed. 47 Fed. 15. An 
appeal was taken to the Circuit Court of Appeals, and the decree 
affirmed (51 Fed. 309, 2 C. C. A. 174), and on appeal to the Suprême 
Court was again affirmed (163 U. S. 564, 16 Sup. Ct. 1173, 41 L. Ed. 
265). 

Commencing in 1893, varions proceedings were had, seeking a fore- 
closure of various mortgages which had been given pursuant to 
the provisions of the said several acts of Congress before specified. 
Such proceedings were had that said mortgages were foreclosed, and 
ail of the property and franchises owned and controlled by said Union 
Pacific Railway Company were sold under the decree of foreclosure, 
including the bridge, its approaches, and the tracks in question, to 

as trustées. Whereupon the présent 

Union Pacific Railroad Company, respondent in this action, was or- 
ganized under the laws of the state of Utah, and became and now 
is the owner of the property and franchises so sold at such foreclo- 
sure sale. After its organization and acquiring of the property, 
thç présent Union Pacific Railroad Company entered into contracts 
whereby the Chicago, Rock Island & Pacific Railway Company and 
the Chicago, Milwaukee & St. Paul Railway Company and the Chi- 
cago & Northwestern Railway Company and other roads are given 
the use of said bridge, its approaches and tracks, over which the 
trains of said several railroads are run and operated between the 
cities of Council Blufïs, lowa, and South Omaha, Neb. The com- 
plainant is a corporation owning and operating a railroad having its 
présent western terminus ât Council Blufïs, in the state of lowa, and 
seeks to connect with and use the said bridge, approaches, and tracks 
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of respondent between the said city of Council Bluffs and South 
Omaha, Neb., upon the same terms and conditions as a like use is 
granted to the other roads, Respondent refusing to grant such use 
to complainant, this action was brought, asking for the mandatory 
order of this court requiring respondent to grant to complainant the 
use of such bridge and tracks between Council Blufifs and South 
Omaha on the same terms and conditions as are given such other 
railroad companies. 

On behalf of complainant it is asserted that it is entitled to the re- 
lief asked, first, because the right is granted by the said act of Con- 
gress of February 24, 1871 ; second, because of the terms of a cer- 
tain tripartite agreement : entered into between the city of Omaha, 
the county of Douglas, and said Union Pacific Railroad Company, 

and shown by what is known as the "Saunders Deed" of date, , 

introduced in évidence. Respondent dénies that the act of Congress 
of February 24, 1871, required the original Union Pacific Railroad 
Company to afford to complainant the same use of its bridges and 
tracks as it gave to other railroad companies, and, further, if it did, 
it allèges that the title it (respondent) acquired by the foreclosure 
sale was freed from any such servitude, and that it is free to con- 
tract with such companies for the use of the bridge and tracks 
as it may see fit, and, further, that complainant has no such rights 
under the tripartite agreement embraced within the Saunders deed. 
Counsel for complainant contend that its right under the act of 1871 
to the use of said bridge and tracks as against the original Union 
Pacific Railroad Company aijd the Consolidated company was ad- 
judicated and settled in the Rock Island Case, supra. If that be 
so — if the act has been so interpreted by the Court of Appeals and 
the Suprême Court — then what is the proper construction of the act 
is not an open one for this court, but those décisions must be fol- 
lo'wed. 

In the Rock Island Case the vahdity of the contract then under 
considération was sustained in this court in an opinion by Mr. Jus- 
tice Brewer, based upon the sole considération that at common law, 
and without express statutory authority, one railroad company could 
enter into a valid lease with another railroad company for the joint 
use of its tracks, when such joint use did not impair the power of the 
lessor company to perform the functions and duties which it owed 
to the public or the sovereignty from which it derived its authority. 
The Circuit Court of Appeals, through Judge Sanborn, approved the 
doctrine thus announced by Justice Brewer, and, as a further ground 
for holding the contract valid, construed the bridge act of 1871 in 
the light of other similar législation by Congress, and held that stat- 
utory authority was given the Union Pacific to enter into such a 
contract. While Judge Sanborn did not in express terms say that 
the first section of the act of July 25, 1866, c. 246 {14 Stat. 244), was 
applicable to the bridge act of 1871, and hence to be read into it as 
a part thereof, yet a carefijl reading of his opinion leaves no doubt 
in my mind that such waS; the understanding of that court in its 
interprétation of the 1871 act. If we exclude the first section of the 
act pf July 25, 1866, from the act of 1871, as not applicable thereto. 
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then it is impossible to find express statutory authority for the 
Union Pacific Company to hâve made the contract with the Rock 
Island Company; and I am clearly of the opinion that the holding 
of the Circuit Court of Appeals was net only that the contract in 
question was valid, as the proper exercise of the common-law right 
to contract, but equally as authoritative that the right was given 
under a proper construction and interprétation of the bridge act of 
1871, and that the first section of the 1866 act was applicable to the 
act of 1871. 

While the Court of Appeals, in construing the act of 1871 with 
the first section of the act of 1866, as appH cable thereto, decided that 
authority was therein given to enter into the contract then in ques- 
tion, they did not in express language say that the act made it man- 
datory upon the Union Pacific Company to grant the use of said 
bridge and tracks to other railroad companies. That court took one 
step in advance of that taken by Justice Brewer, and held that the 
statute authorized the making of the contract. When the case reach- 
ed the Suprême Court, the Chief Justice, in pronouncing the déci- 
sion of the majority, took a step in advance of that taken by the Cir- 
cuit Court of Appeals, and said: 

"For the provisions of the Pacific Railroad acts relating to the bridge 
over the Missouri river, its construction and opération, imposed on the Pa- 
cific Company the duty of permittlng tbe Rock Island Company to run its 
engines, cars, and trains over the bridge and the tracl^s between Council 
Bluffs and Omaha, and we think that South Omaha was included." 

In support of the correctness of this pronouncement, the bridge 
acts of 1871 and 1866 were considered in connection with other sim- 
ilar bridge acts passed by Congress. The argument advanced that 
section i of the 1866 act was inapplicable to the act of 1871, that the 
référence in said act of 1871 to the 1866 act should be confined to 
sections 2 and 3, was expressly disapproved. It is, however, urged 
with much force and persistency that the quoted utterance of the 
Chief Justice is not authority, but dicta, merely. Considering the 
question as to what expressions of opinion are to be treated as au- 
thority, Chief Justice Marshall, in Cohens v. Virginia, 6 Wheat. 
264-399, 5 L. Ed. 257, said: 

"It Is a maxim not to be disregarded that gênerai expressions in every 
opinion are to be taken in connection with the case in which those expres- 
sions are used. If they go beyond the case, they may be respected, but 
should not control the judgment in a subséquent suit when the very point 
is presented for décision. The reason of this maxim is obvious. The ques- 
tion actually before the court is investigated with care, and considered in its 
full extent. Other prlnciples which may serve to illustrate it are considered 
in their relation to the case decided, but their possible bearing on ail other 
cases Is seldom completely investigated." 

Applying this maxim to the décision of the Suprême Court, for 
the purpose of determining what expressions are authoritative, wc 
are to consider what was the question before the court — what was it 
called upon to décide. The question before the court, and upon 
which it was asked to pronounce its judgment, was the validity of a 
contract which had been made by the Union Pacific Company; the 
validity of the contract having been challenged on the alleged ground 
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that it was beyond the power of the Union Pacific Company to make 
such a cOntract. The Court held that the contract was vaUd for the 
reasons (i) that the particular contract was one proper to be made 
under the common-law right to contract ; (2) that the contract was 
authorized under the bridge act of 1871, that act, by référence, em- 
bracing the first section of the act of 1866. Thèse two propositions 
are authority, within the maxim quoted. They were both proper 
questions to be considered and determined for a correct adjudication 
of the question before the court. It, perhaps, was unnecessary to 
place the validity of the contract upon both grounds. Its validity 
upon either ground would hâve been sufficient. That, however, does 
not render the décision less authoritativé on both questions. The 
question as to whether the Union Pacific could be required against 
its will to enter into any character of a contract with another rail- 
road Company for the use of the bridge and tracits was not before the 
court in the Rock Island Case. It was not necessary to be consid- 
ered for a correct détermination of the question submitted, and hence 
the expression before quoted in the opinion of the Chief Justice, 
that the bridge act imposed upon the Union Pacific Company the 
duty of permitting the Rock Island Company to run its engines, cars, 
and trains over the bridge and tracks, between Council Blufïs and 
South Omàha is not authority, but dicta, which, while it should be 
respected, is not to control the judgment in this case. It having been 
authoritatively decided by the Circuit Court of Appeals and the Su- 
prême Court that the first section of the act of 1866 is applicable to 
the act of 1871, and hence to be réad as a part of said 1871 act, it is 
left for the court in this case to déterminé the rights of complainant 
thereundef . The section reads as foîlows : 

"That it shall be lawful for any person or persons, company or corporation, 
having authority from the States of Illinois and Missouri for such purpose, 
to bnild a bridge across the Mississippi river at Qulncy, Illinois, and to lay 
on and over said bridge railway tracks, for the more perfect connection of 
any railroads that are or shall be conçtructed to the said river at or opposite 
said point; and that when constructed ail trains of ail roads termlnating at 
said river or opposite said point shall be allowed to cross said bridge, for 
reasonable compensation to be made to the owners of said bridge, under 
the limitations and conditions hereinafter provided." 

The language of the section is spécifie and unambiguous. It says 
that: 

"When constructed ail trains of ail roads termlnating at said river at or 
opposite said point shall be allowed to cross said bridge, for reasonable com- 
pensation to be made to the owners of said bridge." 

It does not simply give to the company constructing the bridge 
authority to permit the trains of other roads terminating at the 
river to cross said bridge,: but it expresisly says: 

"AU trains of ail roads terminating at said river at or opposite said point 
shall be allowed to crpss said bridge, for reasonable Compensation to be 
made to the owners of said bridge." 

This is a mandatory provision, which was enforceable against the 
Union Pacific Railway Company, and equally enforceable against the 
'•espondent, unless its title and rights acquired through the foreclo- 
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sure proceedings before referred to were freed by such proceedings 
from the obligations thus imposed. It is true that the statute imposes 
the payment of a reasonable compensation for the use, but it is not 
shown or claimed that the compensation and terms imposed upon 
the roads which are given the use is not reasonable, and I think the 
act required that ail roads shall be treated alike in this respect. 

The amendatory act of 1864, before referred to, expressly author- 
ized the construction of a bridge across the Missouri river (section 
9, 13 Stat. 360), and by section 10 of the act the railroad company 
was empowered to issue its bonds and mortgage upon the road on 
the completion of each section, to an amount not exceeding the 
amount of the bonds of the United States ; such bonds and mort- 
gage to be a lien prior and superior to that of the United States. 
Under this provision the railroad company issued its bonds and 
mortgage upon the property then owned, as well as upon that to 
be acquired, which mortgage was given prior to the act of 1871, 
prior to the construction of the bridge, and prior to the mortgage 
given upon the bridge under the 1871 act. The mortgage thus given 
was iDne of the mortgages upon which the decree was based in the 
foreclosure proceeding, and it is urged on the part of respondent that 
such mortgage, and the interests of the holders of the bonds secured 
thereby, was not and could not be afïected by the act of 1871, and 
hence the title acquired through the foreclosure sale thereunder is 
likewise unafïected by the act of 1871. It is to be borne in mind 
that, at the time this mortgage was given, the bridge had not been 
constructed; the company at that time simply possessing the naked 
right to acquire the bridge and approaches. Unable to secure the 
fruits of such naked right, because of lack of fînancial means, it ap- 
plied to Congress for permission to acquire the means by a mort- 
gage upon the bridge to be constructed. Congress granted this per- 
mission by imposing certain conditions, among which were the ob- 
ligations of section i of the act of 1866. And this, I think, was in 
effect an amendment of the charter of the company which Congress 
had reserved unto itself the right to make. 

While, as I say, the right to construct the bridge was not dépend- 
ent upon the act of 1871, the right to give the mortgage by which 
the means were secured to construct the bridge was dépendent upon 
that act. The provisions of the act and its conditions were accepted, 
as evidenced by the mortgage given upon the bridge. The resuit, 
then, was that this bridge property was acquired by the railroad 
company, burdened with certain conditions, among which was the 
provision of section i of the act of 1866, making it mandatory, as 
I hâve said, to permit other companies to run their trains over said 
bridge for just compensation. 

It needs no argument to illustrate the proposition that a mort- 
gage does not attach as a lien before the acquisition of the prop- 
erty, and that, where the property is acquired subject to conditions, 
the lien of the mortgage is also subject to such conditions. The 
mortgage covered not only the right of way which the company had 
at the time the mortgage was given, but such as it should subse- 
quently acquire in the construction of the road. Suppose that sub- 
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sequent to the giving of tbe mortgage the company acquired the 
right of way over the land of Ai, subject to the easement of a private 
crossîng by A. or assigns, ît certainly would net be contended, I 
think, that thé mortgage, whèn it attached to this right of way over 
the lând of A., was not subject to such easement. 

During the foreclosure proceedings the question as to the priority 
of the mofctgage referred>to> and the mortgage given upbn the bridge 
to procure the means for its construction, came before Judge Sanborn 
for his considération. Passing upon that question, he said; 

"It isclear that, when this mortgage was made, nelther the bondholders 
secured toy the gênerai flrst mortgage nor the governœent had any lien 
upon the bridge or upon the Bridge Division of tbe présent railroad, beeause 
neifher qî thèse were then in existence, It was équally plain that neither 
the government nor thèse bondholders expected or intended that the securlty 
whlch they permltted the railtoad company to ofEer in order to obtain the 
money to construct this bridge ,would be subordinate to their lien. The 
iiggregate amount of the incumbrance upou the railroad, as it was then 
constructed, was more thari $54,000,000. Neither the government nor the 
holders of the flrst mortgage bonds could hâve Intended or supposed that a 
thlrd lien for $2,500,000 on four miles of this railroad, subject to their liens 
for $54,000,000, would induce ptirchasers to take thèse bridge mortgage bonds. 
On the other hand, it was plalnly upon the theory that the mortgage of 
April 1, 1871, would constitute à flrst lien upon tbe bridge and Its appro'aches, 
that Oongress authorlzed, and the flrst mortgage bondholders acquiesced in, 
its exécution, and that the holders of the bridgé bonds purchased them and 
f urnished the funds which built the, bridge. It would be unjust, inéquitable, 
and a violation of the faith upon which the bridge bonds were sold, to per- 
mit the first mortgage bondholders or the government now to displace the 
lien of the bridge bonds, to destroy their security, and to appropriate to 
themselves the valuable improvement produc'ed by the funds rea.lized from 
the sale of thèse bridge bonds. The mortgage of April 1, 1871,. must there- 
fore be held to be a first lien upon the Bridge Division of the Union Pacific 
lîaiiroad Company." 

It was argued at the hearing that this décision of Judge Sanborn 
was based upon the finding by him that the first mortage bondhold- 
ers had acquiesced in the exécution of the bridge mortgage as a 
first Hen. If the bridge mortgage was subject to conditions, and the 
first mortgage bondholders acquiesced in the giving of said bridge 
mortgage subject to such conditions, and by reason thereof the first 
mortgage became subject to said bridge mortgage, then, the lien of 
such mortgage being subséquent tô and inferior as a lien to the 
bridge mortgage, it was subject to the same conditions as were im- 
posed upon such bridge mortgage. It is not claimed by Judge San- 
born, in the opinion referred to, that such bridge mortgage became 
the first and paramount lien, upon any principle of estoppel upon the 
part of the first mortgage bondholders. It is upon the proposition 
that, as the property had not been acquired by the railroad company, 
Congress intended that such bridge mortgage should be the first 
and paramount mortgage, and that the holders of the first mortgage 
bonds, he says, cûuld not hâve intended or supposed that the bridge 
mortgage was to be subject to prior mortgages, but that the theory 
upon which the government and ail parties acted was that the bridge 
mortgage, from which the funds to construct the bridge were realized, 
was the first and paramount lien. That being so, and the bridge hav- 
ing been acquired by the railroad company subject to the conditions 
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imposed by the act, and the lien of the mortgage not attaching until 
the acquisition of the property, it is clear that such mortgages were 
subject to the conditions imposed by the act, and that the purchas- 
ers under the foreclosure decree took no greater or superior rights 
than were held by the mortgagees. 

But it is argued that the decree of foreclosure did not impose the 
burden of the bridge mortgage upon the purchaser, but only the in- 
debtedness secured thereby. I fail to observe any material distinc- 
tion in that respect. Certainly, ail that the holders of the bridge 
bonds could expect, or ail that they were entitled to, was payment 
of their mortgage indebtedness. The question is not what rights 
the holders of that mortgage obtained, but whether the conditions 
upon which that mortgage was authorized (and which, I think, con- 
stituted an amendment of the charter to that extent) were superior 
to the rights of the other mortgagees, and I think such conditions 
were superior to the estate of any of the mortgagees. If so, then 
persons entitled to the benefîts conferred by such conditions, who 
were not parties to the foreclosure proceedings, were not affected 
thereby, notwithstanding any récitals which the decree contained. 

For thèse reasons, I hold that complainant possesses the same 
rights as against respondent to enforce the provisions of the act 
of 1871 as it possessed against the original and the Consolidated Com- 
pany. This conclusion renders it unnecessary to consider the rights 
of the parties under the tripartite agreement embraced in the Saun- 
ders deed. 

A decree will be entered for complainant. Counsel for complain- 
ant will prépare draft of decree, submit same to counsel for respond- 
ent, and the same may be presented to the court on Thursday, the 
I3th, at 10 o'clock a. m., when objections will be heard as to the 
form of the decree. 



In re CAMPBELI;, 

(District Court, W. D. Virginia. August 28, 1903.) 

1. Baneruptct— Exemptions— Proceddrb and Burden of Phoof. 

In setting apart the property claimed by a bankrupt as exempt, after 
Its appralsal, the trustée acts ministerially; and no Issue as to the bank- 
rupt'a right to the exemption arlses until the trustee's report Is filed, when 
Issue may be taken by exceptions thereto which cast the burden of 
provlng ail tacts essentlal to the rlght upon the bankrupt, Includlng, 
where the exemption la claimed under the Virginia statute, the fact that 
such property was pald for. 

1, 8ahb — Cbeoitors Havino Right to Objbct to Allowance— Virginia 
Statute. 

The Virginia homestead statute, allowing exemptions of real or Per- 
sonal property (Code 1887, § 3630), provides that it shall not extend to 
any exécution or other process issued on any demand for the purchase 
prlce of sald estate, or any part thereof. Held, that under the bankruptcy 
law, by which the proceeds of nonexempt property are dlvlded pro rata 
among ail creditors, objection to the allowance of a bankrupt's exemp- 
tion under such statute on the ground that the property claimed bas not 
been pald for may be made by any creditor, without showlng that hia 
daim Is for the purchase prlce of any of such property. 

124 F.— 27 
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8, Samh— Exceptions TO Trdstkk'b Report— Vérification. • t 

While an çxceptloii tp the report of a trustée settlng apart the bank- 
rupt's exemptions is In some sènse a pléàdlng, in ttat It makes an issue, 
It Is doubtful If it waa intended to be embraced witliln Bankr. Act JtUy 
1, 1898, c. 541, i 18c, 30 Stat. 551 [U. S. Comp. St. 1901, p. 3429], which 
requlres ail pleadlngs settlng up matters of fact to be verifled; and 
In any event the lack of vérification Is not jùrisdlctlonal, and, where not 
objected to on the hearlng bef ore the référée, objection cannot be mad» 
on a review of bis décision by the couirt 

& Bamb— Ckeditoks ENTiTLaD TO Objeot to Allowance of Exemption. 

In applying In bankrîiptcy proceedings the Virginia exemption statute, 
which provides for the exemption of certain property of a debtor "from 
levy, seizure, garnlshment or sale under any exécution, order or pro- 
cess," a creditor is not prettuded from objecting to the allowance of ex- 
emption to a bankrupt because be is not armed with any process; the 
bankruptcy proceedings themselves being in effect a seizure of ail the 
debtor's property, for the purposes of the state statute. 

6. Bamb— PïiocEpuRB. 

Where, on the hearlng beifore the référée of exceptions to the report 
of à trustée settlng apart the bankrupt's exemptions under the Virginia 
statute in merchandlse, helther the bankrupt nor any creditors holding 
notes in which the right to the exemption was waived made any proof 
that the property claimed and set apart was paid for, and the référée 
decided against the right to the exemption, the cause will pot be re- 
manded for the taklng of proof on such issue after the merchandlse bas 
been sold by agreement of thé parties In interest, and delivered to the 
purchàsérs. 

In Bankruptcy. On review of décision of référée disallowing ex- 
emption claimed by bankrupt. 

Ghas. A. Hammer, for bankrupt. 

RoUer & Martz, H. W. Bertram, and D. O. Dechert, for nonwaiver 
creditors. 

Conrad & Conrad, for homestead waiver creditors. 

McDOWEIyL, District Judge. This case arises on a pétition for 
review of tiie ruling of the référée filed by the bankrupt. 

On November 15, 1902, C. G. Campbell, a retail dealer in clothing 
and men's furnishing goods, doing business at Harrisonburg, Va., 
filed his volUntary pétition in bankruptcy. On the same day he was 
adjudicated a bankrupt. The chief item of assets is the bankrupt's 
stock in trade, scheduledas of a value, "at cost and carriage," of 
$2,500. In Schedule B5 is a claim of homestead exemption in the 
foUowing language: 

"Petitloner clalms his homestead exemption, allowed by the Constitution 
of Virginia and the laws made in pursuance thereof, amountlng to $2,000, the 
same to be pald out of the household property above soheduled, and the pro- 
ceeds of the sale of the stock of goods, and the collections on the accounts 
and notes above scheduled, as against the debts of the petitloner, except 
those as to which he bas waived his homestead exemption," 

On November 20, 1902, the bankrupt had admitted to record in 
the clerk's office of the couiïty court of his courity an attempted deed 
of homestead, which purports to hâve been executed on November 
14, 1902, in which he claims the said stock of goods, also his house- 
hold furniture, and ail accounts due him. In this instrument there 
is no attempt at itemifing the articles claimed, or at affixing to each 
a valuation. On December 17, 1902, the bankrupt had admitted to 
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record in said county court another deed of homestead, which ap- 
pears to hâve been executed on December 13, 1902 — the day on which 
the appraisers under the bankruptcy proceeding made their appraise- 
ment of his stock. In this deed the articles claimed are itemized, and 
a valuation affixed, and in it certain store fixtures are included in 
the daim. The property listed in the deed of homestead and that 
set out in the appraisement is as follows: 



Claimed as Exempt. 

128 prs. gloves 

548 unclershirts 

248 workshirts 

70 prs. shoes 

71 prs. ovei-alls 

373 colored coUars 

50 prs. cufEs 

221 prs. liose 

54 prs. suspenders 

7 vests 

23 prs. boys' pants 

63 summer coats 

116 men's & youtlis' suits.. 

149 prs. boys' pants 

86 overcoats 

234 boys' suits 

154 men's & youtlis' pants 

13 stiff hats 

227 f elt bats 

Sundry store flxtures, 
includlng 24 "show 
wlndow stands" . .. 



26.55 
175.89 

88.71 

81. 

23.96 

30.47 
6.96 

43.82 

17.81 
3.75 

32.59 

43.07 
389.58 

46.49 
121.50 
442.13 
269.31 
7.61 
101.77 



112.30 



Total as stated.. $1,985.50 



Corrected total..' $2,065.27 



Appraisement. 

128 prs. gloves $ 20. 

548 undershirts 140 . 

246 worliing sbirts 75 . 

59 prs. sboes 53.77 

51 prs. overalls 20. 

91 winter underwear — 

shirts 30. 

373 collars 23. 

50 prs. cufCs 5.75 

221 prs. hose 20. 

49 belts 8. 

54 suspenders 13. 

182 bows and ties 13.50 

7 vests 3.75 

23 prs. boys' pants 22. 

63 summer coats ....... 31.50 

119 men's & youtlis' suits.. 353.50 

149 boys' pants 40. 

35 overcoats 121. 

228 boys' suits 387.50 

154 men's & youths' pants 205. 

676 necktles 69. 

10 umbrellas 5.88 

106 straw bats 12. 

13 stifï hats 7.61 

129 caps 15. 

230 feit hats 95. 

5 satchels 1.50 

Fixtures 70. 

Notes 16.50 

Accounts 130.88 



Total $2,009.64 

The trustée allowed the claim of homestead as made by the bank- 
rupt; his report consisting mainly of a carbon copy of the deed of 
homestead of December 13, 1902. Within the 20 days allowed by 
gênerai order 17 the creditors hereinbelow mentioned — ail holding 
claims as to which the homestead is not waived — filed exceptions to 
the report of the trustée. On the hearing the référée ruled that the 
claim of homestead should be disallowed in toto. 

The excepting creditors, and the articles sold by them to the bank- 
rupt, are as follows: Hirsh, Monk & Co., for coats, vests, and 
pants sold in May and June, 1902; Oppenheimer & Sons, for sus- 
penders sold in March, 1902; Brent, Bull & Co., for merchandise 
(character not stated), on which demand judgment was obtained 
October 18, 1902 ; Valentine & Robinetowitz, for merchandise (char- 
acter not stated) sold in March and April, 1902 ; Sullivan & Co., for 
nhirts, drawers, hose, handkerchiefs, collars, etc., sold in April and 
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June, 1902. ' One of the nonexcepting creditors is the Wood Display 
Stand Company, which sent in, apparently by mail, proof of debt 
for tvvo dozen display stands. It appears from the record that the 
stock consisted mainly of fall and winter goods. The exceptions 
filed in behalf of the above-named creditors, except Sullivan & Co., 
State in the first paragraph that goods sold by the exceptants to the 
.bankrupt, and not paid for, are among the goods set apart to the 
bankrupt. 

The State law (Code 1887, § 3630) allows every résident house- 
holder to hoW exempt his real or personal estate to the value of 
$2,000, provided that such exemption shall not extend to any ex- 
écution, order, or other process issued on any demand for, inter 
alia, the purchase price oî said estate, or any part thereof. Section 
3639 of the Code reads: 

"How Set Apart in Personal Estate. Such personal estate shall be selected 
by the householder and set apart In a writlng signed by hlm. He shall, in 
the writlng, deslgnate and descrlbe wlth reasonable certainty, the estate se 
selected and set apart and each pareel or article, affixing to each his cash val- 
uation thereof; and the sald writlng shall be admltted to record, to be re- 
corded as deeds are recorded, In the cotinty or corporation wherein such house- 
holder résides." 

Section 3647 of the Code allows a waiver of the homestead to be 
made in any bond, bill, note, or other instrument. Some of the 
creditors, who do not except» hold homestead waiver notes, or hâve 
proved claims for labor and rent which are not subject to the home- 
stead exemption. 

On the examination of the bankrupt, he was asked by counsel for 
some of the creditors if he had not mingled and confused unpaid- 
for goods with goods that had been paid for. Under the advice of 
his counsel, he refused to answer the question. No further step was 
taken by creditors' counsel to require an answer to this question, 
nor was the référée asked to rule on the point. 

Since the hearing before the référée, the trustée, who at the re- 
quest of the bankrupt sold ail the assets, has reported the net proceeds 
of the sale as being $1,511.42, out of which must come sundry items 
of cost. The claims of the creditors holding homestead waiver notes, 
and of those whose claims are not subject to the homestead exemp- 
tion, amount, exclusive of interest, to something over $1,520. While 
in the Schedule B5, and in the paper requesting the sale of ail the 
assets, filed December 19, 1902, the bankrupt did not claim the pro- 
ceeds of sale of the property claimed as exempt, except as to the 
residue, if any, after payment of his waiver creditors, he subse- 
quently, in argument before the référée and hère, claimed for himself 
the entire proceeds of the property claimed as exempt. 

For the purposes of this case, I will assume, without expressing 
an opinion thereon, that the claim of homestead was made in the 
proper manner and in due time. 

The doctrine of Rose v. Sharpless, 33 Grat. 153, does not hère ap- 
ply, as there is no évidence that the bankrupt removed the marks 
of identification from the goods, or confused unpaid-for goods with 
those that had been paid for. I also doubt if this case properly falls 
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under the ruling in the Case of Tobias (D. C.) 103 Fed. 70. There 
is hère no agreement that some of the articles claimed as exempt 
had net been paid for, and no évidence of a commingling of goods. 
The mère refusai of the bankrupt to answer a question on this 
point, especially as no efïort was made to require an answer, cannot 
be treated as évidence of a commingling of goods. However, I am 
of opinion that the ruling of the référée should be sustained. Under 
the Virginia homestead law, the exemption cannot be had in any 
property against a demand for the purchase price thereof. Const. 
1869, art. Il; Code 1887, § 3630. There is no évidence in the rec- 
ord that the articles set apart as exempt had been paid for. The 
exceptions are designed to put in issue this question, and some of 
them allège that unpaid-for goods sold by the exceptants to the 
bankrupt are among the goods set apart to the bankrupt. Perhaps 
McGahan v. Anderson, 51 C. C. A. 92, 113 Fed. 119, and In re Sykes 
(D. C.) 106 Fed. 669, are sufïicient authority for the conclusion that 
the burden of proof is on the bankrupt. And it seems to me, in 
reason,.that the burden of proving that the articles claimed as exempt 
hâve been paid for should rest on the bankrupt. When he, in a bank- 
ruptcy proceeding, in which he seeks a discharge from ail his cred- 
itors, désignâtes certain articles, and claims them as exempt, he, in 
effect, allèges that the articles designated hâve been paid for. He 
is presumed to know the law, and to know that he cannot exempt 
any property as against a demand for the purchase price. He 
must therefore be treated as having impliedly asserted that every 
article claimed has been paid for. In a voluntary bankruptcy case, 
the first opportunity that a creditor has to make on the record a 
déniai of the truth of this implied allégation is to except to the re- 
port of the trustée, if the trustée sets apart the property. There is 
no requirement in the bankrupt act that the creditors shall contest 
the claim of exemption in pais before the trustée. The act seems 
to contemplate (Act July i, 1898, c. 541, § 47, cl. 11, 30 Stat. 557 
[U. S. Comp. St. 1901, p. 3439]) and gênerai order 17 clearly al- 
lows any creditor to make objection by filing exceptions to the trus- 
tee's report. When, and not until, such exception has been fiiled, is 
an issue made as to the right of the bankrupt to hâve the exemption. 
The bankrupt has, in efifect, alleged that the property has been paid 
for. The excepting creditors deny the allégation. The bankrupt has 
the affirmative of the issue. He is the actor. He is in the position 
of a plaintifï who asks affirmative relief, in that by his claim of exemp- 
tion he has asked the court to set apart to him the property claimed 
to be exempt. Moreover, he best knows the facts. The means of 
proof are much more readily at his command than at that of any 
creditor. While the courts should liberally construe exemption laws, 
yet they will not willingly establish a doctrine by which illégal and 
unjust exemptions could be readily secured. If the burden of proof 
were put on the creditors, the resuit would very frequently be that 
illégal claims of exemption would avail. The expense, inconvenience, 
and difficulty of proof by a creditor that certain articles claimed as 
exempt by a retail dealer were not paid for would be such that in 
many if not in the majority of cases the creditor would be wise not 
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to contest the claim of exemption. To hold that the burden of proof 
is on the creditors is équivalent to holding that the mère claim of 
homestead créâtes a presumption that the property claimed as ex- 
erript has been paid for. We might as well say, when A. sues B. in 
assumpsitj and the latter pleads non assumpsit, that the burden is 
on B. to disprove the claim of the plaintifif. 

It iuay be contended that the action of the trustée in setting apart 
an : article as exempt créâtes a presumption that such article had 
been paid for. But the trustée acts as a mère ministerial agent. 
Ordinarily the creditors do not appear before the trustée. They are 
allowed to, and I think usually do, wait until the report of the trus- 
tée is filedi and then they make their objections by excepting to the 
report. The bankrupt act requires the trustée to put his own valua- 
tion on ' the property claimed as exempt. And unless the bankrupt 
should claim a greater value than the state law allows him, the 
act does not seem to authorize the trustée to exercise any discré- 
tion. Having valued the property, his duty is to set it apart and 
make report. His action is in no sensé even a quasi judicial finding 
that the exemption is properly allowable. There is no issue on this 
question until exceptions -are filed to his report. And on that issue, 
as above st^ted, the bankrupt clearly has the affirmative. 

It is objected that the exceptions hère do not show that the 
exceptants are the vendors of the articles set apart by the trustée. 
Some of the exceptants do assert that they are the vendors of a 
part of the goods set apart. But aside from this, the opinion of 
the majority of the court in Cannon v. Dexter Broom Ce. (C. C. A.) 
120 Fed. 657, is in efïect a ruling that an exception on this ground 
may be made by any creditor. General order 17, in terms, allows 
any creditor to file exceptions. And it seems to me that any cred- 
itor should hâve the right to make the objection, because every cred- 
itor shares pro rata in the fund that may by such objection be saved 
to the estate. Let us suppose that the bankrupt — having given no 
waiver obUgations — owes A., B., and C. for the entire purchase price 
of a stock of goods which cost $2,000, and that he owes D. $200 
for the board and lodging of himsêlf and wife ; also that the bank- 
rupt, having no assets except the stock of goods, claims, and the 
trustée sets apart to him, the stock of goods as a homestead. Un- 
der thèse circumstances, if A., B., and C. except to the report of the 
trustée, the resuit is that D. shares pro rata in thé proceeds of the 
sale of the goods. It is dear that D., under the policy and intent of 
the bankrupt act, has an interest in defeating the bankrupt's claim 
of homestead; and it cannot be said that A., B., and C. and the 
bankrupt are alone concerned as to the allowance of the homestead. 
It is true that under the state law, considered alone, the home- 
stead can be claimed in unpaid-for property as against the claim of 
every one except that of the vendor. But the bankrupt act, so to 
speak, consolidâtes the demands of ail the creditors. What is gained 
for one is gained pro rata for ail. The other creditors are in sonie 
sensé the assignées in part of the claims of the vendor creditors. 
So far as the bankrupt is concerned, the resuit is the same whether 
the objection be made by a vendor creditor or by some other 
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créditer. And since the other creditors hâve an interest in the mat- 
ter, the failure or the refusai of the vendor creditor to file objections 
to an allowance of homestead should not be allowed to préjudice the 
rights of the other creditors. It follows that the exceptions in the 
case at bar would not be vitally defective even if they showed that 
the exceptants were not the vendors of any of the articles set apart 
by the trustée. The burden of proof having rested on the bankrupt, 
and as he ofïered no évidence tending to show that the articles 
claimed had been paid for, the référée rightly held that he was not 
entitled to the exemption. 

An objection is made to the ruling of the référée, in that the ex- 
ceptions to the trustee's report were not verified. This objection does 
not appear to hâve been made before the référée. While an excep- 
tion to a trustee's report is in some sensé a pleading, in that it makes 
an issue, and while such an exception may be treated as a pleading 
"setting up matters of fact," yet I doubt if Congress, in enacting 
clause "c" of section i8 of the bankrupt act (Act July i, 1898, c. 541, 
30 Stat. 551 [U. S. Comp. St. 1901, p. 3429]), had the intent to require 
that exceptions to a trustee's report should be verified. The pro- 
cédure on reports of trustées setting apart exemptions is not speci- 
fied in the bankrupt act. In making gênerai order 17, the Suprême 
Court provided that any creditor might within 20 days after the filing 
of the trustee's report "take exceptions to the déterminations of the 
trustée." Considering the source of the gênerai orders, and the 
familiarity of the Suprême Court with the practice as to taking ex- 
ceptions to reports of masters in chancery, it seems very probable 
that the intent was that exceptions to a trustee's report should be 
in the familiar form of exceptions to a master's report. But even 
if we assume that clause "c" of section 18 applies hère, I cannot con- 
ceive that the want of vérification is jurisdictional, or that it is ground 
for setting aside the ruling of the référée. If the point had been 
made before the référée, he could hâve required the exceptants to 
verify their exceptions before passing on them. But the point was 
not made at the hearing before the référée, and cannot be now made 
in this, in efïect, appellate proceeding, for the first time. In re Ray- 
nor, Fed. Cas. No. 11,597; In re McNaughton, Fed. Cas. No. 8,912; 
In re Simmons, Fed. Cas. No. 12,864; In re Simonson (D. C.) 92 
Fed. 911; Leidigh Co. v. Stengel, 37 C. C. A. 210, 95 Fed. 641; 
Green River Bank v. Craig (D. C.) iro Fed. 138. 

I hâve not overlooked the contention that the excepting creditors 
hâve no standing, because they are not armed with exécutions against 
the bankrupt. This contention is founded on the language of the 
State homestead law, "shall hold exempt from levy, seizure, garnish- 
ment or sale under any exécution, order or process." Under pro- 
ceedings in bankruptcy the property is in effect seized or levied upon 
as much in behalf of nonjudgment creditors as of any party in in- 
terest. In a voluntary case the debtor surrenders his property, and, 
when he claims some or ail of it as exempt, he is asking that such 
property be not "sold" under judicial "process" or "order." 

It may be thought that this cause should be sent back to the réf- 
érée, with directions to hear évidence, and détermine which, if any, 
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of the articles claimed as exempt had been paid for. The report of 
sales of the trustée is very informai, and seems to indicate that no 
account was kept, showing the price realized for the separate articles 
claimèd as exempt. If such is the case, it is manifest that it would 
now be impossible to-fix at ail accurately the part of the proceeds 
of sale to be set apatt, if any of the articles claimed as exempt had 
in fact béen paid for.' But even if such account has been kept, it does 
not seem to me that either the bankrupt or the waiver créditer s are 
in a position to now demand the opportunity to produce évidence 
which it was their duty to produce at the former hearing before the 
référée. They hâve had their "day in court." While the articles 
claimed as exempt were still in the possession of the trustée, a mis- 
taken or false claim could hâve been rebutted; but now, since ail 
the assets hâve been sold and delivered to the purchasers, the non- 
waiver creditors would not hâve a fair opportunity to rebut the évi- 
dence of the bankrupt. Moreover, the bankrupt alone has appealed 
frcrm the ruling of the référée. If, under the doctrine of Moran v. 
King, 49 C. C. A. 578, ili Fed. 730, the homestead were allowable 
in this case, and if any liart of the proceeds of the sale of the ex- 
empt articles would eventually go to the bankrupt after satisfying 
the claims of his waiver creditors (Lockwood v. Exchange Bank, 
23 Sup. Ct. 751, 47 L. Ed. — ), it is manifest that such sum would 
be very small. The claims of the waiver creditors slightly exceed 
the proceeds of the sale of ail the assets. Even assuming that prac- 
tically ail the articles claimed as exempt had been paid for, and con- 
sidering that the claims of the waiver creditors will be slightly re- 
duced by their pro rata of the proceeds of sale of the assets other 
than those claimed as exempt, still any possible remnant left to be 
paid to the bankrupt as exempt is necessarily trifling in amount. For 
the assets, aside from the articles claimed as exempt, amount to very 
little, and the property was sold at considerably less than the appraised 
value. In other words, the interest of the bankrupt in the proceeds 
is de minimis. It is certainly too small to justify an order allowing 
him to now make proof as to which, if any, of the articles claimed, 
had been paid for, even if it Were otherwise proper to make such order. 
The ruling of the référée will be approved and confirmed. 



PROCTOE COAL CO. v. UNITED STATES FIDBLITY & GUARANTY 00. 
(Circuit Court, N. D. Georgia. July 11, 1903.) 

1. Insurance — Fidblity Bonds— Signature by Employé — Estoppel. 

Where a fidellty Insurance company received premlums for two re- 
newals of a bond, with knowledge that the bond was not signed by the 
employé whose fldellty was insured, as requlred by the bond, it was 
estopped to set up the absence of such signature to prevent a recovery 
on the bond. 

2. Samk— B0ND8--RBNEWA1.S — Construction. 

A fidelity bond bound the guarantor to make good and relmburse to the 
employer any pecunlary loss sustalned, occurring during the continuance 

f 1. Fidellty insurance, see note to American Crédit Indemnlty Co. v. Wood, 
19 C. O. A. 273. 
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of the bond, or any renewal thereof, and dlscovered during such con- 
tlnuance or within six months thereafter. Another provision declared 
that on the issuance of a subséquent bond, or renewal, responsibility on 
any other bond should eease; it being the Intention that only the last 
bond should be in force at any one time. The bond was subsequently 
renewed, the flrst renewal providing that, in considération of the sum of 
f 25, the guarantor guarantied the fidelity of the employé from December 
1, 1899, to December 1, 1900, subject to the conditions of the previous 
bond; and the second renewal recited that, in considération of a similar 
sum, the guarantor "continued in force" bond numbered, etc., in the sum 
of $5,000. Held, that such renewals did not operate as a contlnulng con- 
tract, but that each renewal was a separate and distinct obligation, and 
that an action could only be maintained for losses sustained and dlscov- 
ered at any time after December 1, 1900, and during the continuance 
of the last renewal. 
8. Same. 

A fidelity bond provided that the guarantors should not be responsible 
to the employer under any bond previously issued on behalf of the em- 
ployé, and that on the issuance of any subséquent bond ail responsibiUty 
under the bond in question should cease; it being understood that it was 
the intention of the provision that but one (the last) bond should be in 
force at any one time uuless otherwise stipulated. Heldi, that such pro- 
vision should be construed merely to prevent a double responsibility of the 
guarantor, and did not aflect the employer's rights under another provi- 
sion, authorizlng a recovery for any défalcation dlscovered within six 
months after the termination of the bond. 

Dorsey, Brewster & Howell and Templeton &.Carlock, for plainttff. 
Smith, Hammond & Smith, for défendant. 

NEWMAN, District Judge. This is a suit by the plaintiff against 
the défendant on a fidelity insurance bond. The original déclaration 
was demurred to, when amendments were filed by the plaintifï, to 
which amendments demurrers hâve also been filed. On December i, 
1898, the défendant company entered into a contract with the plain- 
tiff Company, by which it insured the plaintiff against loss by reason of 
any act of fraud or dishonesty on the part of one C. H. Stanton. 
The Proctor Coal Company had its office at Knoxville, Tenn., and 
Stanton had charge of its business at Atlanta, Ga. The bond was in 
the sum of $5,000. The bond was renewed from December i, 1899, 
until December i, 1900, and again from December i, 1900, to Decem- 
ber I, 1901. On August 8, 1901, the plaintifï dlscovered a shortage 
in the accounts of C. H. Stanton, the total of which, by subséquent 
examination, proved to be $6,585.82. On August 29, 1901, the plain- 
tiff furnished to the défendant company in the city of Baltimore an 
affidavit setting forth a detailed list of the shortage, which up to that 
time had been found to amount to $5,099.20. Suit was filed in the 
office of the clerk of the city court of Atlanta on February 11, 1902, 
and the cause was removed to this court on March i, 1902. 

Several interesting questions are presented by the demurrers, the 
first being as to the effect of the failure (which is conceded) of Stanton, 
the employé, to sign the bond. A provision of the bond is as follows : 

"That it is essentlal to the validity of this bond that the employé's signa- 
ture be hereunto subscribed and witnessed." 

And immediately following is this : 

"That no one of the above conditions or the provisions contained In this 
bond shall be deemed to hâve been waived by or on behalf of said company 
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unless tbe walver be cleafly ëxpressed in wrîtlng, over the signature of its 
président and secretary, and its seaï fhereto afflxed." 

After this follows a provision which it is claimed by the défendant 
shows that the signature of the employé is of real importance, and not 
a mereformaHty, as foilows: 

"That the said employé doth hereby, for himself, his heirs, executors, and 
admlnlstrators, co venant and agrées to and wlth the said company that he will 
save, défend, and keep harinless the said company from and against ail loss 
and damage of whatever nature and kind; and from ail légal and other costs 
and expense, direct or Incldental, -which the said company shall or may at any 
tlme sustaln or be put to (whether before or after any légal proceedings by 
or against it to recover under this bond, and wlthout notice to him thereof ), or 
for or by reason or in conséquence of the said company having entered into 
the présent bond." 

And then follows this language; : 

"In Wltness whereof the said 0. H. Stanton (the said employé) hath here- 
unto set his hand and seal, and the sâid company has caused this bond to 
be sealed with its corporate seàl, attested by its président and its secretary, 
this 30th day of Deeember, one thousand eight hundred and hinety-eight." 

As this bond has never been signed by Stanton, and considering 
thèse veî'y stringent prëvisions, it seems exceedingly doubtful if there 
could be a recovery, if this suit was On the original bond alone; but, 
for reasons which will be hereinafter stated, Itreat this as a suit on the 
original bond and the renewals. 

The plaintiff had filed an amendment to the déclaration in this case 
in which it liiakes this allégation : 

"Petitioner avers that, with the knowledge that said bond dld not bave 
thereto the Signature of said Stanton, said défendant reeeived from petitioner 
■notonly th« fîrtei; premlum thereon, but has reeeived from petitioner two other 
premlums; orne for the year beginhlng Deeember 1, 1899, and endlng Deeember 
1, 1900, the other ending Deeember 1, 1901, leading petitioner to believe it was 
secure against loss by reason of the ïraud and dishonesty of said Stanton, and 
accepting pétitloner's money for said Insurance; therefore it would be a fraud 
if said défendant now insisted it Vas not bound because said Stanton had not 
signed said bond." 

And this further allégation : ' : 

"l'etitionei? further avers if the s3^nat,ure of said Stanton is necessary to 
said bond in order to prdtect the défendant, and to- enable it to hold said 
Stanton bound toit for àny itiohey It iriay be required to pay petitioner by 
-reason of^any fraudulent and dlshonest act of said Stanton occasioning loss 
to petitioner, petitioner avers said S|tanton has at àll times recognized said 
bond, and by m^ny acts and, letters with and to petitioner recognized the 
existence of said bond, and had notifléd, petitioner of its approaching termina- 
tion, and the necessity of the payinerit of accruingpremiums, and at other 
times sought tb hâve it reducèd in àmount, etc., whereby he is estopped from 
denying any obligation which the glving of said bond would imiwse on him 
or his, estate." , , 

■ And the further allégation : 

"That said bond was given, not bniy upon the application of petitioner, but 
on the sollcitation of said Stanton, and the obligations défendant assuinçd for 
any fraudulent and dishonest act of feald Stanton was by his consent atid at 
his instance." 

It might be that, the bond having been sent from the defendant's 
ofifice in Baltimore to' the Proctor Coal Company at Knoxville, the 
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défendant company could accept that premium, supposing that Stan- 
ton's signature would be obtained, as bas been urged by counsel 
hère ; but if, as alleged in the amendment to the déclaration, the de- 
fendant received premiums for the tvvo renewals, "with the knowl- 
edge that said bond did not hâve thereto the signature of said Stanton," 
then the défendant cannot set up the absence of Stanton's signature 
to prevent a recovery upon the bond, if the plaintifï be otherwise en- 
titled to recover. 

The next question presented is as to the efïect of the renewal of an 
obhgation of suretyship such as this, insuring an employer against the 
dishonesty of an employé. It is contended by the plaintiff in this case 
that the efïect of this original bond and the two renewals, taken to- 
gether, was to create a continuous obligation. Counsel for plaintifï 
insist that certain language in the bond shows, and the character of 
the transaction indicates, that it was intended that the Proctor Coal 
Company should be insured against any dishonesty on the part of 
Stanton occurring at any time from December i, 1898, up to December 
I, 1901, discovered during such period of continuous Insurance, or 
within six months from the expiration of such period. The opposite 
contention is that each renewal was a new contract of Insurance ; 
that each renewal was a separate and distinct obligation of suretyship, 
the renewals having embodied in them ail the terms and provisions 
of the original bond as is expressly stated in the renewal receipts. It 
is then urged that, if each renewal be a new contract, this suit must 
fail for this reason, that it is a suit upon the original bond, and there- 
fore an amendment setting out and declaring upon renewals would be 
adding new and distinct causes of action, which could not be allowed ; 
and that, as a suit upon the original bond, it would fail because no loss 
was discovered within six months from the expiration of the original 
bond — that is, within six months from December i, 1899. 

I think the contention of counsel for défendant that thèse renewals 
are separate and distinct contracts is sound. It is urged that certain 
language in the bond shows that it was intended to be a continuous 
contract covering the period of the bond or of any subséquent renew- 
als. The language referred to is this : "Make good and reimburse 
to the employer ail and any pecuniary loss sustained by the employer," 
etc., "occurring during the continuance of this bond or any renewal 
thereof, and discovered during said continuance, or within six months 
thereafter." I am unable to agrée with the argument of plaintifï as to 
the proper construction to be put upon this language. I think it 
should be construed so as to read in this way : "Occurring during the 
continuance of this bond or any renewal thereof, and discovered during 
the continuance of this bond, or during the continuance of any re- 
newal ;" that is, that the discovery must be within six months of the 
expiration of the original bond, or within six months of the expiration 
of any renewal thereof. I do not think the language is sufïîcient to 
justify the conclusion that this was a continuous contract of suretyship 
running through the whole period covered by the original bond and 
the two renewals. The correct view seems to be that each renewal is 
a separate and distinct contract, and such I think is the efïect of the 
authorities on the subject. Mayor and Council of Brunswick v. 
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Harvey, 114 Ga. 733, 40 S. E. 754; De Ternette v. Fidelîty & Castialty 
Co. (Ky.) 33 S. W. 828. 

Attention is called by counsel for the plaintiff to the différence in the 
language of the two renewal contracts. In the first renewal the lan- 
guage is : 

"In considération of the sum of twenty-flve dollars, the United States Bl- 
dellty & Guaranty Company hereby guarantees the fldelity of C. H. Stanton, 
In the sum of flve thousand dollars, in favor of the Proctor Coal Company, 
from the Ist day of December, 1899, to the flrst day of December, 1900, sub- 
ject to ail the covenants and conditions set forth and expressed in the bond 
«f thls Company No. 27,178, heretofore issued on the Ist day bf December, 

*^ In the second renewal the language is: 

"In considération of the aum of twenty-flve dollars, the United States Fl- 
delity & Gtiaranty Company hereby continues In force bond No. 27,178 In the 
sum of five thousand dollars," etc. 

It is claimed that the language, "hereby continues in force," gives 
strength to the argument that the contract was a continuons one from 
the beginning of the original bond to the end of the last renewal. 
- While there is some force in this contention, I do not think the use 
of this language is sufficient to change the conclusion reached that 
thèse renewals are new and distinct contracts. There is very little 
différence between continuing a contract and renewing it. But, be- 
sides this, it is perfectly clear that the first renewal created a new and 
distinct contract, and, this being true, the second renewal could not 
well be called a continuance of the original contract, in the sensé 
claimed by counsel for the plaintiff. 

It is urged by counsel for défendant that this case is controlled by 
the case of Mayor and Council of Brunswick v. Harvey, supra. That 
was a suit like this, upon a bond of fîdelity Insurance, and against the 
samp; Company, the United States Fidelity & Guaranty Company. In 
that case it, was held by the Suprême Court of Georgia that tlîe suit 
was on the original bond, and, that being true, it could not be amended 
by declaring on the renewals, because under the facts there it would be 
adding new and distinct causes of action, and that, as the dishonesty of 
the officiai insured was not discovered within six months from the ex- 
piration of the original bond, there could be no recovery against the 
Company. 

It is earnestly contended that that case is like this in every respect. 
I am unable to agrée with this contention. There is a m^rked différ- 
ence between the two cases. In that case, as gathered from the opin- 
ion by the Chief Justice, the only référence in the déclaration to the 
renewals was that the company had "renewed the said bond from yeâr 
to year, and continued the same in force without intermission, * * * 
to and through the year ending February i, 1901." In the présent 
case the déclaration with référence to the first renewal is as follows: 

"Petltloner avers that, In accordance with the terms of said bond, on 
December 18, 1899, the said défendant campany, for and In considération of 
a like premtum pald to said défendant company by petitloner, renewed said 
original bpnd aforesald, for the term of one year— that is, from December 1, 
1899. to December 1, 1900 — and that ail of the conditions and obligations con- 
tained in the original bond were renewed and kept in force untîl December 1, 
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1900, a copy of which renewal Is hereto attached, marked 'Exhibit G,' and 
made a part of thls pétition." 

And again, with référence to the second renewal : 

"Petitioner further avers that on the 19th day of February, 1901, said 
original bond was again renewed by said défendant company, continuing said 
bond, with ail of its covenants and conditions, in force untll the Ist day of 
Deeember, 1901, a copy of said continuation certiflcate belng hereto attached 
marked 'Exhibit H,' and made a part of this pétition." 

Copies of the original certificates, signed by the ofïîcers of the com- 
pany, are attached to the déclaration as stated in the above paragraphs. 

The renewals in this case were therefore set out more carefully and 
elaborately than in the case referred to. The principal distinction, 
however, between the two cases is that in the case of Mayor and Coun- 
cil of Brunswick v. Harvey, 114 Ga. 733, 40 S. E. 754, the amendaient 
sought to sue upon the renewals as adding a new and distinct liability. 
The amount of the bond in that case was $15,000, and the original suit 
was for that amount. The amendment alleged that the default was 
$54,000, and the suit, as sought to be amended, would hâve been for 
$45,000 — $15,000 on the original bond, and $15,000 on each of the two 
renewals. 

Discussing the case further, in the opinion the Chief Justice says : 

"The intention of the pleader when he drew the original pétition was mani- 
festly to sue upon the original bond alone. A careful reading of the petitioi) 
will demonstrate this. While the pétition alleged that the défalcation 
amounted to more than $21,000, the prayer for judgment against the de- 
fendants was for but $15,000 (the amount of the original bond), and the péti- 
tion refers to the liability of the company as $15,000. It did aver that th<> 
Company had 'renewed the said bond from year to year, and continued the 
same in force without intermission "■ • * to and through the year endinj;- 
February 1, 1901'; but the context shows that the pleader regarded the re- 
newals as merely continuations or extensions of the bond first given, and not 
as new and separate contracts or obligations. New counsel put in control of 
the case seem to bave dlfCered with counsel who flled the pétition. They of- 
fered the amendment whereby it was sought to include the renewals as sepa- 
rate and independent contracts, and to recover $15,000 upon each of the re- 
newals as well as the sum of $13,000 on the original bond; the loss being 
stated at more than $54,000. This amendment was ofdered as amplifying the 
allégation that the bond had been continued from tlme to time and renewed 
from year to year. We think we bave shown that the intention of the 
pleader was to sue on the first bond only, treating the renewals as simply 
extensions of that bond. We think, therefore, that the amendment was piop- 
erly disallowed. If the original suit had been for $45,000, and by mistake or 
accident the renewals had not been speciflcally declared on, but only men- 
tioned in this gênerai way, perhaps the original i)etition could hâve been 
amended by setting out the renewals and declarlng on them. Inasmuch, 
however, as the only sum sued for was $15,000, and the pétition shows that 
the suit was based upon the original bond only, the allowance of the amend- 
ment offered would hâve been to add new and distinct causes of action, which 
is contrary to the laws of pleading and practice in this state and to Civ. Code 
[1895] § 5099." 

In the case at bar the suit was originally for $5,000, and the amend- 
ment only seeks to set out specifically the loss which occurred during 
the continuance of the last renewal; that is, from Deeember i, 1900, 
and up to the discovery of the loss, on the 8th of August, 1901. The 
amount sued for is not increased at ail by the amendment. The only 
efïort of the amendment, so far as pertinent to this particular matter, 
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is to Begregate the items constituting the défalcation^ and to set out 
the part embraced in and covered by the last renewal. 

It is not at ail clear {rom the language of the Chief Justice in the 
case referred to that if the only effort in that case had been to do what 
is done hefe, to amend by attaching the items covered by the last re- 
newal, that the right to amend would hâve been denied. So that, 
giving that décision due weight, it is not thought to be controlling 
in the case now under Considération. 

Anothèr question is presented in this case by the following clause 
in the contract under considération : 

"That the Company, upon the exécution of thls bond, shall not thereafter 
be responsible to t,he employer tinder any bond previously issued to the em- 
ployer ou behalf of sald employé; and, upon the issuance of any bond subsé- 
quent hereto upon said employé in favor of said employer, ail responsibility 
hereunder shall cease and détermine, it being mutually understood that it is 
the intention of this provision that but one (the last) bond shall be in force 
at one time, unless otherwise stipulated between the employer and the Com- 
pany." 

It is claimed that, if the court should hold that the renewals are 
new contracts, the effect of so holding would be to destroy the pro- 
vision of the contract which gives the insured the right to discover 
a défalcation within six months after the termination of the bond. I 
do not think so. In my opinion, the whole purpose and intention of 
this clause is that there shall not be double responsibility on the part of 
the Company. It is not at ail inconsistent with the right to discover 
within six months after the expiration of the original bond or any re- 
newal the dishonest acts of the employé, and to claim indemnity for 
the same. The original bond and each renewal stands for the mal- 
feasance of the employé during the continuance of each and discovery 
within six months after the te;rmiriation of each. The purpose of the 
above clause evifjently is to avoid double liability on the part of the 
Company; that it shall not be liable beyond the amount of the bond as 
originally given and renéwed. Taking this contract altogether, this, 
in my opinion, is the proper construction to place upon this clause. 

My conclusion is that, as the pleadings now stand, this case may 
proceed for the purpose of recovering from the défendant such loss as 
may be properly shown to hâve been sustained by the plaintifï by rea- 
son of the dishonest acts of Staritoh during the period covered by the 
last renewal; that is, from December i, 1900, up to the discovery of 
the alleged shortage, on August 8, 1901. An order to this effect may 
be taken on the demurrer. 



BOOZ v. PHILADELPHIA & L. TKANSP. CO. et aL 

(Circuit Court, t>. Delaware. June 11, 1903.) 

No. 234. 

1. Shipping — Charteb— CoNSTRuoTioN— Validity. 

The complainant and the Philadelphia and Le-wes Transportation Com- 
pany entered into a charter party under seal by whlch the complainant 
hlred a steam boat to that company for the term of six months for the 
hire and other considérations and on the conditions therein specified; 
the Company covenanting, among other things, that the complainant 
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should "hâve a lien upon ail of the property of said charterers, inoluding 
the wharf at Lewes, Delaware," owned by the company. Uelé, on de- 
murrer to a blll seeking to enforce a lien on the wharf, that the above 
quoted provision was not void for uncertainty, but, taken In connection 
wlth other provisions of the charter party, gave to the complainant an 
équitable lien on the wharf to secure or indemnify hlm against any and 
ail defaults by the company in the performance of its duty to him under 
the terms thereof. 
(Syllabus by the Court) 

In Equity. 

Horace L. Cheyney, for complainant. 
Herbert Ward, for défendant. 

BRADFORD, District Judge. The bill in this case is brought by 
Edward D, Booz, a citizen of Maryland, to enforce an alleged lien 
against certain wharf property at Lewes, Delaware. The défendants 
hâve filed a gênerai demurrer, and through their counsel at the hearing 
only one ground of demurrer was assigned, which was oral and as fol- 
lows : 

"The only ground for demurrer to be urged in this argument is that the 
supposed agreement'for said lien is so ambiguous and uncertain as to be void 
and Incapable of enforcement by this court." 

It appears from the bill that the complainant and the Philadelphia 
and Lewes Transportation Company, hereinafter called the transpor- 
tation company, a corporation of Delaware, and one of the défendants, 
entered April 23, 1901, into a certain charter party or agreement, 
"Exhibit A", under hand and seal, as follows : 

"Charter party made this 23ra day of April, A. D. 1901, between Edward 
D. Booz of Baltimore City, State of Maryland, owner of the steamboat 
'General J. A. Dumont' of 309 tons gross register and 195 tons net register, 
or thereabouts, now at the port of Baltimore, of the flrst part, and the 
Philadelphia and Lewes Transportation Company, a corporation established 
under the laws of the State of Delaware, chai-terers, of the second part; 

Witnesseth, that the said owner, for the considération hereinafter men- 
TJoned, agrées to let and the said charterers agrée to hire said steamboat, 
together wlth such tackie, apparel, furniture and appurtenances belonging 
to the said steamboat, as per inventory attaehed hereto, for the term of 
six calendar months from the fifteenth day of May, 1901; the said steamboat 
to be delivered to the charterers at the port of Baltimore, fully sponsoned 
forward of wheels, and being otherwise tight, staunch, strong and in every 
way fltted for service; to be employed in lawful trade as the charterers or 
their agents shall direct, on the foUowing conditions: 

1. That the charterers shall pay for the use and hire of the said vessei, 
at the rate of flfteen hundred dollars ($1,500) per calendar month, payable 
monthly from the fifteenth day of May, 1901, hire to continue from the time 
specified for terminating the charter until her dellvery wlth clear decks 
to owner (unless lost) at the port of Baltimore, Maryland, and upon the 
further considération that three thousand dollars ($3,000) in non-assessable 
stock, at par value, of the said Philadelphia and Lewes Transportation Com- 
pany be delivered to the said owner, at or before the delivery of the said 
boat; payment for the use and hire of the said vessei to be made in cash 
monthly in advance, in par funds. And in default of such payment or pay- 
ments, as herein specified, or any other breach of this Charter Party, the 
owner shall hâve the faculty of withdrawing the said steamboat from the 
service of the charterers, without préjudice to any elaim he (the owner) 
might otherwise hâve on the charterers, in pursuance of this charter. 

2. And the said charterers hereby agrée to assume ail risk of damage or 
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loss from any cause whatsoever, Including breakdowns, and to make ail re- 
paire necessary to keep the said steamboat in good running order during the 
term of thlB charter^ and to deliver the said steamboat and the articles named 
in the inventory hereto attached, at the port of Baltimore, within flve days 
after termination of thls charter, free from ail bills, liens or incumbrances 
of any nature whatsoever, except such bills, liens or incumbrances of any 
nature wMch may exlst agalnst said. steamboat at the tlme of her dellvery 
to the said charterers, the said vessèl to be delivered in substantially the 
same condition as when delivered to the said charterers, reasonable wear and 
tear alone excepted. 

3. The said charterers further agrée to insure and to keep Insured the said 
steamboat, her engines, boilers, taekle, apparel, (urniture and appurtenances, 
as named in thls Charter Party, and inventory attached, to the amount of 
thirty thousand dollars ($30,000) from the fifteenth day of May, 1901, wher- 
ever the said steamboat may be located, against damage or loss arising from 
fire, collision, foundering, stranding, breakage of machinery, etc., and sepa- 
rate Insurance to be effected for an amount to be hereafter agreed upoii, 
against the burstlng of boilers; the intention being that the policy shall 
cover fuU marine Insurance rlsk, except collision, whlch Is to be the three 
fourths (%) collision clause; said policies to be effected in the name of Ed- 
ward D. Booz and to be delivered to the said Edward D. Booz at or before 
the dellvery of the said steaihboat to the said charterers, and the policies 
to extend from the fifteenth day of May, 1901, until the expiration thereof. 
It being the intention, however, that the said Insurance of thirty thousand 
dollars ($30,000) is net understood to be the fuU valuatiod of the said steam- 
boat In the event of loss, but that In the event of such loss, the valuatlon 
of the said steamboat Is understood to be thirty flve thousand dollars ($35,000) 
whieh risk of flve thousand dollars ($5,000) over and aboVe the Insurance is 
assumed by the said charterers; the said thirty flve thousand dollars ($35,000) 
being understood as an arbltrary valuatlon for the purposes of thls Charter 
Party and is not to be understood as the actual valuatlon of the vessel by 
the owner in event of any negotlatlons for purchase by the said charterers. 

4. And it is a further condition of thls Charter Party that the flrst month's 
hire, which is payable on May 15th, 1901, shall be paid as follows: One 
thousand dollars ($1,000) at the signing of thls Charter Party and flve hun- 
dred dollars ($500) before the said steamboat leaves the port of Baltimore. 

5. It is further agreed by the charterers that they wIU forward monthly 
to the said owner, a statement from ail parties having had bills or other 
obligations against the said steamboat during the preceding month, stating 
over the signatures of the said parties, that said bills or other obligations 
hâve been pald. 

6. And it is further agreed that no statement of the charter price of the 
vessel is to be made for any cause, uniess the vessel be lost, in which event 
the said charterers shall be severally and jolntly liable with the under- 
wrlters to pay to the said owner the sum or sums named in this Charter 
Party the charter prlce to cease at the tlme of the happening of the said loss 
and the Insurance to then become Immediately due and payable, and for 
any deferred payment of the said Insurance, the owner Is to be allowed six 
per centum interest. 

7. That should dispute arise between the owner and the charterers, the 
matter in dispute shall be referred to three persons in Baltimore, one to be 
appolnted by each of the parties hereto, and the third by the two so chosen, 
their décision or any two of them shall be final, and for the purpose of en- 
forclng any award, thls agreement may be made a rule of court, said arbi- 
tratlon to be submitted In ten days after written notice of complaint. 

8. That the said owner shall hâve a lien upon ail of the property of the 
said charterers, including the wharf at Lewes, Delaware, and the said char- 
terers hereby covenant that they hold an undisputed and clear légal title to 
the said wharf, without any Incumbrance whatsoever, and that they wlU not 
dispose of or Incumber the said wharf during the continuance of this charter, 
but this clause is not Intended to prevent the said charterers from Improvlng 
the said property because of such Incldental obligations which may be 
thereby incurred. 
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In Wltness Whereof the sald Philadelphla and Lewes Transportation Com- 
pany, charterers, by H. E. "Vanden Its General Manager for that purpose duly 
autborizeâ, bas hereunto set the name and seal of the sald corporation, and 
the sald Edward D. Booz, owner, has hereunto set his hand and seal on the 
day and year flrst above written. 

The Phlladelphla & Lewes Transportation Company. 
Slgned, sealed and dellvered in by 

présence of H. E. Vanden. 

A. Lee. [Corporate Seal.] Edwd. D. Booz. [Seal.] 

Vespasian Ellis." 

It further appears that Booz was the owner of the steamboat men- 
tioned at the time of the exécution of the above charter party or agree- 
ment; that the steamboat was duly delivered to the transportation 
Company "in accordance with the terms of the said agreement and was 
retained by it thereunder" until November 15, 1901 ; that the said 
Company "failed and neglected to pay ail of the charter hire" to the 
complainant, "whîch became due to him under said agreement, and 
failed and neglected to deliver the said steamboat in substantially the 
same condition as when delivered to it, and at the time of the said 
redelivery the said steamboat was also subject to a lien for wages of 
crew amounting to $181.83", which the complainant has been com- 
pelled to pay ; that at the time of the re-delivery of the steamboat to 
the complainant by the transportation company there was due from 
the latter to the complainant "under said agreement the following 
amounts : 

4 mos. hire from July 15, 1901, to Nov. 15, 1901, at the rate of 
$1,500 per month $6,000 00 

Damage to sald steamship In falllng to return it in substantially 
the same condition as when delivered 2,000 00 

Wages of crew 181 83 

$8,181 &3" 

That the whole of said sum of $8,181.83 is still due and owing to the 
complainant by the transportation company "under said agreement, 
no part of the same having been paid" ; that in accordance with the 
provisions of said agreement the complainant had a lien upon the 
wharf of the transportation company at Lewes, Delaware ; that, on 
the day and at the time when said agreement was entered into, the de- 
fendant West was président of the transportation company and had 
"actual notice of said contract and of the provisions therein that the 
plaintiflf should hâve a lien upon the wharf of the said Philadelphia 
and Lewes Transportation Company at Lewes, Delaware, for the 
amounts which might become due unJder said agreement to the plain- 
tiflf." That the following judgments were obtained against the trans- 
portation company, namely, judgment by confession in the Superior 
Court for Sussex County, Delaware, in favor of the défendant West, 
July 19, 1901, for $2,817.65 ; judgment by confession in the said court 
in favor of J. Howard Reber, trustée, October 14, 1901, for $2,750; 
judgment by confession in said court in favor of J. Howard Reber, 
trustée, October 10, 1901, for $2,750; and judgment recovered by 
John L. Conoway before a justice of the peace in Sussex County, Dela- 
ware, November 14, 1901, for $194.03 and $1.05 costs; that thereafter, 
by virtue of exécution process on one or more of the above mentioned 
124 F.— 28 
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judgments, said wharf was sold to the défendant Tunnell for $3,300, of 
which amoùnt $205.17 was paid to Conoway on account of his judg- 
ment and costs, $2,987.66 was paid to George H. West, and $107.17 
was paid to J. Howard Reber, trustée, thèse several sums aggregating 
the full amount of the purchase money ; that the défendant Tunnell was 
"the purchaser of the said wharf at said sale for and on behalf of the 
said George H. West, who is, as plaintiflE is advised, the owner of said 
wharf at the présent time"; and that the sum of $8,181.83 due by the 
transportation company to the complainant under said agreement is 
a lien upon the said wharf. 

The vital questions in the case are, fîrst, whether the complainant 
has an équitable lien upon the wharf, and if so, for what. The counsel 
for the demurfants contend that no such lien exists for the reason, as 
alleged, that the charter party or agreement is fatally uncertain in 
omitting tô specify the moneys or duties for the non-payment or non- 
performance of which the complainant should hâve a lien. They hâve 
cited a large number of cases, including Palmer v. Albee, 50 lowa, 
429; Atkins v. Van Buren School Township, jy Ind. 447; G"elston & 
Meyenberg v. Sigmund, 27 Md. 334; Myers v. Forbes, 24 Md. 598; 
Church V. Noble, 24 111. 292 ; Gilpatrick v. Foster, 12 111. 355 ; Wain- 
wright v. Straw, 15 Vt. 215, 40 Am. Dec. 675 ; Léonard v. Carter, 16 
Wis. 607 ; Cummer v. Butts, 40 Mich. 322, 29 Am. Rep. 530 ; Delash- 
mutt V. Thomas, 45 Md. 140; Figs v. Culer, 3 Starkie, 129; Clinan 
V. Cook, I Shoales & Lefroy, 22 ; Davies v. Davies, 36 Chan. Div. 
559; Fairplay School Township v. O'Neal, 127 Ind. 95, 26 N. E. 686; 
Sherman v. Kitsmiller, 17 Serg. & R. 45 ; and Ballou v. March, 133 
Pa. 64, 19 Atl. 304. Most, if not ail, of thèse cases relate to patent 
ambiguities in contracts which it was sought specifically or otherwise 
to enforce ; and a careful examination of them fails to disclose that 
they hâve any material bearing upon the case in hand. The proposi- 
tions on which the complainant relies are that under the provisions of 
the charter or agreement he was given a Hen upon the wharf, and 
other property of the transportation company unnecessary tb be con- 
sidered in this connection, to secure or indemnify him against any and 
ail defaults by the transportation company in the performance of its 
duty to him thereunder, and that the kind and nature of such defaults 
are pointed out with sufïicient certainty and particularity. In Walker 
V. Brown, 165 U. S. 654, 664, 17 Sup. Ct. 453, 457, 41 L. Ed. 865, some 
of the instances in which équitable liens arise are clearly pointed out by 
the court. Mr. Justice White in delivering the opinion of the court 
said : 

"Bçfore considerlng thé contract itself, and the issue of fact which arises, 
it is necessary^ to flx the légal prlnciplea by which tlie question of équitable 
lien is to be determined. It is clear that if the express intention of the 
parties was to create an équitable lien upon the bonds or the value thereof, 
or if such intention arises by a necessary implication from the terms of the 
agreement construed with référence to the situation Of the parties at the 
time of the' contraet, and by the attendant circumstances, such équitable lien 
will be enforeed by a court of equity against the bonds in the hands of Brown 
or against third persons who are.volunteers or bave notice. It is well settled, 
said tlie court In Pineh v. Anthony, 8 Allen, 536, 'that a party may by express 
agreement creàte ,a charge or claim in thé nature of a llèn on real as well 
as oh personar property of whîch he Is the owner or In possession, and that 
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equity wlU establish and enforce such charge or claim, not only against the 
party who stipulated to give It, but also against third persons, who are elther 
volunteers, or who take the estate on which the lien is agreed to be given 
with notice of the stipulation.' The subject was very fully reviewed with 
référence to the English and American authorities in Ketchum v. St. Louis, 
101 U. S. 306 [25 L. Ed. 999], where the language just cited was approved, 
and that ruling was considered and reaflirmed, during this term, in Fourth 
Street Bank v. Yardley, 165 U. S. 634 [17 Sup. Ct. 439, 41 L. Ed. 855]. Pom- 
eroy in his work on Equity Jurisprudence (vol. 3, par. 1235), condenses and 
States the gênerai resuit of the authorities on the subject as follows: 'The 
doctrine may be stated in its most gênerai form that every express executory 
agreement in writing, whereby the contracting party sufficiently indicates 
an intention to make some particular property, real or Personal, or fund, 
therein described or identified, a security for a debt or other obligation, or 
whereby the party promises to convey or assign or transfer the property as 
security, créâtes an équitable lien upon the property so indicated, which is 
enforceable against the property in the hands not only of the original con- 
tracter, but of his heirs, administrators, executors, voluntary assignées and 
purehasers or iucumbrancers with notice. * • * ïbe ultimate grounds 
and motives of this doctrine are explained in the preceding section; but the 
doctrine itself is purely an application of the maxim, equity regards as done 
that which ought to be done.' " 

There can be no doubt that the parties to the charter party or 
agreement intended that the complainant should hâve a hen on the 
wharf at Lewes for some purpose ; for paragraph 8 expressly pro- 
vides that "the said owner shall hâve a lien upon * * * the wharf 
at ]L,ewes, Delaware." Nor can there be any doubt that the subject 
of the lien, so far as sought to be enforced in this suit, was designated 
with ail requisite certainty as the wharf of the transportation company 
at Lewes. Further, the prohibition against any disposition or in- 
cumbrance of the wharf "during the continuance of this charter" nec- 
essarily signifies, in the absence of any allégation to the contrary, 
that the lien to which the wharf was subject should not be disturbed 
or embarrassed by any disposition or incumbrance made by the chart- 
erers during the continuance of the agreement. And it is equally 
clear that the lien provided for had référence to the obligations and 
stipulations of the contract; for in the same paragraph it is provided 
that "the said charterers hereby covenant that they hold an undisputed 
and clear légal title to the said wharf, without any incumbrance what- 
soever, and that they will not dispose of or incumber the said wharf 
during the continuance of this charter", &c. It is suggested by the 
counsel for the demurrants that the lien provided for might hâve réf- 
érence to transactions other than those provided for by the agreement. 
But no référence to such other transactions, if any such were con- 
templated, is contained in the bill, nor is there any allégation by coun- 
sel of the existence of such. The charter or agreement, as a contract, 
is to be read as a whole in so far as it may be necessary to arrive at 
the true meaning of any particular clause. In the portion of the 
agreement preceding paragraph 8 provision is made for the payment 
of moneys and performance of certain duties by the transportation. 
company with référence to which the lien in question can hâve proper 
application. The charter party, after setting forth the names of the 
parties, states that "the said owner, for the considération hereinafter 
mentioned, agrées to let and the said charterers agrée to hire the said 
steamboat * * * to be employed in lawful trade as the charterers 
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or their agents shall direct, on the foUowing conditions." The con- 
sidération and conditions referred to are contained in eîght para- 
graphs ; and it is in the last of thèse paragraphs, immediately preced- 
.ing the attestation clause, that the lien upon the wharf is provided for. 
Under thèse circumstances, and without referring more in détail to 
the contents of the agreement, it is whoUy inadmissible to assume 
that the lien mentioned therein is either a nullity or has any other pur- 
pose than to secure the complainant against loss or damage by reason 
of the failure of the transportation company to comply with its duties 
and obligations therein fully and plainly set forth. The demurrer can- 
not be sustained on the ground of ambiguity or uncertainty in the 
statement of the lien or the purpose for which it was created. 

Nor can the demurrer be sustained on the ground of non-joinder of 
proper parties. The bill does not pray for a personal decree against 
the défendants, or any of them. It seeks the enforcement of an al- 
leged équitable lien against the wharf, and sets forth that the défendant 
Tunnell was the purchaser of the wharf at exécution sale for and on 
behalf of the défendant West, who is the owner of the wharf at the 
présent time, and, further, that the défendant West was, at the time 
that the agreement was entered into, président of the transportation 
company, and had actual notice of the contract and of the provisions 
therein relating to a lien ; and that, the sum of $8,181.83, due by the 
transportation company, under the agreement, is a lien upon the wharf. 

The demurrer must be overruled, with costs to the plaintifï in this 
cause hithereto accrued. And it is ordered that the défendants plead 
or answer on or before the sixth day of July, 1903. 



MYERS V. LUZERNE COÛNTY. 

(Circuit Court, M. D. Pennsylvanla. July 29, 1903.) 

NO. 3. 

1. FEDERAL Courts— Jurisdiction—Dbteiimining Right to Pund in Court. 

A fédéral court has jurlsdictlon to détermine the right to the proceeds 
of a judgment rendered therein which has been paid into court, as be- 
tween différent claimants who appear and assert their claims, regardless 
of thelr cltlzenshlp. 

2. Attornet and Client— Contracts Betwekn— Validitt. 

Whlle a contract by which an attorney purchases the interest of hls 
client in a claim in litlgation is to be clpsely scrutinized, it is not neces- 
sarlly invalid; and where It appears that the parties dealt on equal terms, 
that the purchase was at the soUcltation of the client, and that no ad- 
vantage was taken of the relatlonship, it will be sustained. 

Sur Pétition of George W. Radford to Take Money out of Court. 

Levi T. Grifïîn, for petitioner. 
James D. May, opposed. 

IT 1. Supplementary and ancillary proceedlngs and relief in fédéral courts, 
see note to Toledo, St. L. & K. 0. R. Oo. v. Continental Trust Go., 36 a G. A. 
195. 

H 2. See Attorney and Client, voi 5, Cent Dig. J 240. 
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ARCHBALD, District Jiidge. On February 25, 1903, the plaintifï 
recovered a verdict in this case for $14,750, and the présent contro- 
versy is over the ownership o£ one-half of it, which, on account of the 
conflicting claims thereto, the défendant has had leave to pay into 
court. Ownership is asserted on the one hand by the petitioner, 
George W. Radford, and on the other by George W. Myers, the plain- 
tiflf's son. Both parties, though résident in Détroit, Mich., hâve sub- 
mitted themselves to the jurisdiction of this court by pétition, answer, 
and extended proofs going in to the entire merits, and there can be 
no question, under the circumstances, as to the authority of the court 
to détermine to whom the fund belongs. Minn. Co. v. St. Paul Co., 
2 Wall. 609, 17 L. Ed. 886; Morgan Co. v. Texas Cent. Ry., 137 U. S. 
171, II Sup. Ct. 61, 34 L. Éd. 625 ; Rouse v. Letcher, 156 U. S. 47, 15 
Sup. Ct. 266, 39 L. Ed. 341 ; Havens v. Pierek (C. C. A.) 120 Fed. 244. 

The money in court was recovered on a contract entered into Feb- 
ruary 22, 1895, between Elijah E. Myers, an architect of Détroit, 
Mich., and the county commissioners of Luzerne county, Pa., for 
plans for the construction of a new courthouse at Wilkes Barre. Col. 
Myers was to receive 5 per cent, on the cost of the building, of which 
$5,000 was to be paid down, $5,000 when modified sketches had been 
prepared and delivered, and $10,000 on the delivery of complète work- 
ing drawings. The rest was not to be due unless the courthouse was 
built, and, as it never was, it is of no significance. Col. Myers com- 
plied with his part of the contract, and was paid the first two install- 
ments of $5,000 each; but upon delivery of the working drawings he 
was met with a refusai on the part of the county to pay the $10,000 
thereby due. After several ineffectuai attempts to secure the money, 
the case was put in the hands of John T. Lenahan, a prominent attor- 
ney of Wilkes Barre, Pa., who in July, 1895, brought suit in the courts 
of Luzerne county. Though Mr. Lenahan expressed himself as con- 
fident of winning the case, nothing further was done until some time 
in 1897 or 1898, when, on account of the danger of local préjudice, 
appHcation was made for a change of venue, and after a further delay 
of two or three years was finally allowed by the court, November 9, 
1900, to the neighboring county of Columbia. 

In the meantime the plaintiff, on January 2, 1896, assigned a half 
interest in the contract to his son, George W. Myers. It is said by 
Col. Myers that this was brought about by importunity, and was with- 
uut considération, except the promise of his son to assist in the prose- 
cution of the case, which was not carried out. On the other hand, it 
is said by the son that he held notes of his father to the amount of 
$32,500, which had been given him for securing the contract, and 
which he destroyed at the time of the assignment. This is denied by 
the father, and so far as it is necessary to the case I am prepared to 
find that it is not true. At the same time he was authorized to draw 
the first two payments for his father, out of which he retained $6,000 
without apparent demur ; and it was he also who put the case in Mr. 
Lenahan's hands, which seems to imply some control over it. But it 
is not material. The assignment from his father gave him a half in- 
terest for the time, and that is ail we need to know. It is by virtue of 
it that he makes his présent claim. 
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The first connection that George W. Radford had with the case was 
as,,attorney for the plaintiff, Elijah E. Myers. In September, 1899, 
when no progress seemed to be made, Col. Myers, who had long been 
his client, consulted him with regard to it. Mr. Radford at once took 
the matter up with Mr. Lenahan, writing him numerous letters, but 
without re3ult, except to learn that, as alreàdy stated, on account of 
local préjudice, application had been made for a change of venue. 
This was the condition when, on December 9, 1899, Col. Myers, to 
whom Mr^; Radford had made several previous loans of money, applied 
to him for additional accommodation, and proposed to turn over his 
interest in the contract as collatéral security. He asked for a hundred 
dollars, which, with that already advanced, would amount, as was 
figured, to over $4,600. Col. Myers explained to Mr. Radford that 
one-half the contract had already been assigned to George, and it 
was recognized that if he held onto the assignment there would be 
little, if anything, coming to Col. Myers after he had settled with Rad- 
ford. But it was stated by Col. Myers that the assignment was with- 
out considération, and if he succeeded, as he hoped, in getting George 
to surrender it, then Radford was to account to him for that interest 
also, after deducting for expenses and services. The trust relation 
so established still continues. 

So the matter stood until the next April. At that time George, 
who had been several times inefifectually approached by both his father 
and Radford, came forward with the proposition to turn over his 
interest to Radford on condition that the latter would go on and 
prosecute the suit, and account to him for one-half of what he recov- 
ered, after deducting a fee of $1,000, which Radford was to hâve as 
attorney, and half of the neçessary disbursements. This was agreed 
to, and a writing executed April 2, 1900, by which, on the conditions 
named, he assigned and surrendered his interest to Radford, to vi'hich 
Col. Myers, who was présent, gave his assent. Subject to the duty of 
accounting, this vested in Radford entire control of the matter. 

On April 11, 1900, nine dayslater, George W. Myers came to Mr. 
Radford's law office in Détroit, and wanted to know what he would 
give in cash for his interest, ofîfering to make an absolute assignment, 
and step out altogether, as he expressed it. Radford told him he was 
satisfied with the existing arrangement, but George said he had to 
hâve money, and wanted Radford to give him $1,000 for it. This he 
refused to do, and declined to make any offer, telling him that his 
father, as he knew, claimed he had no actual interest, and that if he 
paid him anything Col. Myers could subsequently question it. George 
insisted that his interest was worth something, which being conceded, 
he offered it for $750, and when that was refused kept coming down 
until finally Radford agreed to take it at $150. This was paid by 
check, and an assignment executed, Radford exacting a guaranty 
that George was the owner of the interest, and had not otherwist 
disposed of it, and George at the same time giving up the agreement of 
April 2d, which embodied the existing arrangement between them. 
This assigrDment was absolute in form, and was intended by George as 
a complète disposition to Radford for $150 of the half interest derived 
from his father. The case turns upon the character and validity of it. 
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It is testified by George W. Myers that the transaction of April 2d 
was a loan and not a sale ; that it was to be repaid when the money 
was collected on the contract, or, as he says at another place, when 
he coiild; and that the assignment was simply to stand as collatéral 
security. It is further, and not very consistently, charged that it was 
obtained from him in its présent absolute form by misrepresentation ; 
Radford stating at the time, as it is said, that the assignment from 
his father of a half interest was good for nothing because of a previous 
assignment to him (Radford). This is so contradicted at every point 
by the other testimony in the case that I am convinced it is not true. 
At the outstart the assignment itself, which, as we hâve seen, is abso- 
lute in terms, would hâve to be reformed, and there is everything to 
confirm rather than disturb it or authorize a change. Not only hâve 
we the statement of Mr. Radford as to what occurred at the time, 
which I believe, but his testimony is sustained in part, at least, by 
that of Edward Widdifield, who was then a stenographer in Radford's 
office, and was called in to witness the paper. After he had returned 
again to his own room, he says that George W. Myers came out angry 
and swearing, and, having been asked what was the trouble, said he had 
got rid of the damned Wilkes Barre matter, and guessed he had got 
as much out of it as the old man would after Radford was through 
with him. George also told his sister, Florence, some tim.e later, in 
the présence of his mother, that he had sold out his interest and had 
nothing more in it, and did not think his father would ever get any- 
thing out of it. His mother also testifies that he frequently told her 
he had sold out to Radford, and he said the same thing to his father 
soon after the occurrence. This he also repeated in February last, 
when the new suit brought in this court was coming up for trial. 
Having been told by his father that Radford wanted to see him about 
the contract, he replied that he had sold out the damned thing, and did 
not want anything more to do with it — a position he consistently 
maintained when Radford telephoned him the day before Col. Myers 
and he started for Scranton. It canhot be expected that his single 
and unsupported oath will prevail against the force of this combined 
and contradictory proof, nor that the belated interest which he mani- 
fested when he learned of the large verdict that had been recovered^ 
stirring around to get nine $20 gold pièces and tendering them to 
Mr. Radford — will do away with the efïect of his previous déclarations 
and indifférence. 

It is urged, however, that by the arrangement of April 2, 1900, 
Radford became the attorney of George W. Myers, undertaking for 
a contingent fee of $1,000 to prosecute to a conclusion the pending 
suit, or such other as might be instituted, and that because of this 
relation the assignment of April rith, even if taken as a sale, cannot 
be enforced. It must be confessed that the agreement referred to, to 
the extent specified, established the relation of attorney and client ; and 
although it may be that the moving purpose in the mind of Radford 
was to secure control of the case without chance of interférence, by 
which the other was obscured, if not lost sight of, we cannot disregard 
the fact that he was to account to George in the end for ail that he got 
over and above the compensation and déductions agreed upon, wheth- 
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er it was large or little. Neither is it an answer to the argument ta 
say that the claimant by the agreement is not in any event entitled to 
the fund, but only to an accounting by Radford eut of it. Assuming 
it to be so, the présent proceedings are sufficiently elastic to enable 
the court to refer the case to a master to take an account, if the claim- 
ant has otherwise established a right to it. The case, in my judgment, 
does not turn upon that question. Admitting ail that has been said 
with regard to the relation between the parties, the sale to Radford 
is not necessarily invaUd. An attorney is not prohibited from making 
any bargain whatever with his client, but only from taking undue ad- 
vantage of him, with the burden upon him of showing that he has not. 
The rule is thus laid down in 3 Am. & Eng. Enc. Law (2d Ed.) 332 : 

"In ail dealings with hls client the hlghest âegree of fairness and good 
faith is requlred of the attorney. The courts view ail such transactions wltb 
suspicion, and examine them with the utmost sorutiny, and, if they présent 
even a suggestion of unfair dealing, the burden of proof lies on the attorney 
to show the honesty and good faith of the transaction, and that it was en- 
tered Into by his client freely and understandingly." 

This is a clear and comprehensive statement of the law by recog- 
nized authority, and we do not need to go further for it. It means 
no more, however, after ail, than, as has just been said, that the attor- 
ney is not allowed to take advantage of the relation or the confidence 
which it begets to the détriment of his client. His duty is to look after 
his client's interests, and not to bargain for them, and the temptation 
induced by a benefit to himself in that way is to be avoided. But it 
cannot be said that there is anything that calls for intervention upon 
that ground hère. George W. Myers does not lack in business 
shrewdness, and he knew fuUy as much about the subject-matter of the 
bargain as did the attorney with whom he was dealing. He came to 
him of his own accord^ determined to sell, and he finally brought down 
his price to the point where the other was willing to take the risk 
involved a.nd buy. What was so bought and paid for was the doubt- 
fui outcome of a lawsuit which had dragged its slow length along for 
nearly five years. By the exîsting arrangement Radford was already 
assured of the first $i,oao recovered and his disbursements, and 
George's interest was represented only by what was over and above 
that, and it was for that that they dealt. We must look at the case as 
it then stood, and not as it has now turned out. A lawsuit is always an 
uncertainty, and none more so perhaps at the time than this one. 
Nearly three years still went by before there was any resuit or even 
an approach to it. A new suit, with the aid of new counsel, having 
been brought in this court last January, and a speedy trial reached, 
the plaintiff got a verdict ; but it was simply because the défendant 
was found to rely upon an equity, which, as is well established, cannot 
be asserted in an action at law in a fédéral court. A contemporaneous 
paroi understanding was attempted to be set up, that the cost of the 
building for which Col. Myers was to furnish plans should not exceed 
a certain sum. This défense would hâve been entirely available in 
the State court, where the first action was brought, and with the jury 
sitting as chanceliers, and proof being made that $10,000 had already 
been paid the architect for what he had donc, it is not difificult to- 
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présage the resuit. Aside from this, it was open to the county also 
to hâve had the contract reformed by bill to the same effect, if able to 
command the required proof. It is true that Jt was net known at the 
time of the sale to Radford that this was the défense. It is only re- 
ferred to to show upon what a narrow point the case finally turned. 
As was well said at the argument, the plaintifif won on the letter of his 
bond. But it was known that the case in the hands of able counsel, 
who continued in it to the end, had dragged along for years in the 
State court, and that to avoid the certain préjudice of the local jury 
in one county it had been transferred at last to another, where much 
the same préjudice agaiiwt the case was likely to prevail ; and no one 
understood better than George W. Myers, who claims that he secured 
the original contract from the county commissioners, what infirmities 
might lurk in it thereby. The most he asked for was $i,ooo, but 
fînally took $150, and not only at the time, but after he had had abun- 
dant opportunity to think it over, expressed himself as content with 
his bargain. It is useless to suggest, under such circumstances, that 
advantage was taken of him, or that Mr. Radford profited by the 
confidence induced by the relation to get from him what he had. As 
the case has turned out, it would hâve been better, of course, if he 
had held onto his interest, but to undo the transaction upon that 
ground, which is really the only one there is, would be an unwarranted 
stretch of power. 

Let an order be drawn awarding the fund to the petitioner, George 
W. Radford, and dismissing the claim of George W. Myers, with costs. 



Ex parte HAGGERTY et al. 
(Circuit Court, N. D. West Virginia. August 6, 1902.) 

1. Courts— CoNTEMPT — Habbas Corpus. 

Where petitloners were Imprisoned for violation of a strike înjunction, 
the only question reviewable on habeas corpus to secure their discharge 
was whether the court had jurisdiction to grant the Injunction. 

2. Labob— Intimidation of Employés— Strikes—Injukction — Parties. 

A bill for Injunction to restrain intimidation of certain employés al- 
leged that complainant, a résident of New York, held a large mortgage on 
the property of a fuel Company located in West Virginia, which required 
the latter to pay interest on the bonds secured semiannually, which it 
would be enabled to do only in case it derived income from the opération 
of Its plants, and that if the plants were closed, or Interfered with, in- 
Jured, or destroyed, neither such Interest nor the principal could be pald; 
that the défendants, who were résidents of varions states other than New 
York or West Virginia, were and had been unlawfuUy engaged in a con- 
spiracy to prevent the mortgagor's employés from remaining in its em- 
ployment; and that défendants had been congregating around the mort- 
gagor's mines and place of business for the purpose of Intlmidatlng Its 
employés, Inducing them to strike, etc. ; and prayed an Injunction restrain 
Ing défendants from such Interférence. Helê that, since the bill prsyed 
no relief against the mortgagor, the latter was not a necessary party 
thereto. 
8. Same— Fedbral Juiusdiction. 

Where, in a suit In the fédéral courts for an injunction against strikers, 
the court's jurisdiction dépends on the résidence of the parties, a party 

IT 1. See Habeas Corpus, voL 25, Cent. DIg. § 95. 
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interested In the subject-matter need not be made a party to the suit 
•where his Jolnder wôUld oust the court of jurlsdlctlon, provlded a final 
decree against the parties before the court, consistent with equlty and 
good conscience, can be made. 

Pétition for WVit of Habeas Corpus. 

■John J. Coniff and A. G. Fîekeison, for petitioners. 
A. B. Fleming, J. J. Davis, J. W. Davis, and Reese Blizzard, for 
respondents. . 

GOFF, Circuit Judge. On the pétition of Thomas Haggerty, 
George Baron, and Andrew Raskawee, of the state of Pennsylvania, 
William Morgan, of the state of Ohio, William Blakely, of the state 
of Indiana, and Peter Wilson, of the state of Illinois, alleging that 
they were illegally restrained of their liberty by C. D. Elliott and J. 
W. Dudley, I directed that the writ of habeas corpus issue, return- 
able before me on the 5th day of August, 1902. On that day due 
return was made by said parties, and the petitioners were produced 
before me. By the return it appears that C. D. Elliott is the United 
States marshal for the Northern District of West Virginia, and that 
J. W. Dudley is the sherifï of Wood county, W. Va., and as such the 
jailer of that county, and that they as such ofificials hâve the custody 
of and detain the said petitioners by virtue of a judgment of convic- 
tion against each of them, rendered by the Hon. John J. Jackson, 
on the 24th day of July, 1902, he then, as District Judge for the North- 
ern District of West Virginia, holding the Circuit Court for that 
district, for a contempt of the orders of that court by them and each 
of them theretofore committed. Such orders had been entered by 
that court in the equity suit of the Guaranty Trust Company of New 
York filed against Thomas Haggerty and others, for the purpose of 
restraining such défendants frôm entering upon and trespassing upon 
the larids and property of the Clarksburg Fuel Company, a corpora- 
tion organized under the laws of the state of West Virginia, and doing 
business in that state ; also to restrain them from going on the said 
company's tipples, tracks, and other property for the purpose of un- 
lawfully preventing that company's employés remaining in its employ- 
ment ; also restraining them from assembling, congregating, or camp- 
ing at or near any of the mines or places of business of that company, 
or the roads traveled by its employés in going to and from their 
work, for the purpose of preventing, by intimidation, such employés 
from continuing in said employment ; also restraining them from un- 
lawfully interfering with the management of that company's business, 
and from assembling together, and marching at or near the mines 
of said company, with a viewof preventing such employés from work- 
ing. 

It appears from the record that on the filing of said bill the court 
issued the injunction as pr9,yed for, and that it was duly served on the 
défendants, the petitioners mentioned. Afterwards the petitioners 
were arrested, charged with violating the terms of the injunction, and 
were, after due investigation of said charges by the court, found guilty 
of the willful infraction of the provisions of the injunction order, 
and sentenced for such contempt, the said Haggerty for 90 days' con- 
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finement, and the others for 60 days each, in the jail of Wood county, 
W. Va. Petitioners now insist that they should be discharged, for 
the reason that the court so imprisoning them was without jurisdic- 
tion of the cause mentioned, and that, thereiore, its injunction orders 
and subséquent judgments were and now are null and void. If that 
contention be sustained, then the petitioners are improperly and un- 
lawfully deprived of their liberty, and should be discharged. 

I am not hearing the case of Guaranty Trust Co. v. Haggerty et 
al. on appeal, nor am I passing upon the weight of the évidence upon 
which judgments of conviction were rendered, nor any of the ques- 
tions connected with the trials or the rules for contempt. Such mat- 
ters can only be considered by an appellate court, and the writ of 
habeas corpus cannot be used as a writ of error or appeal. I am 
therefore to consider the question of jurisdiction alone. 

It appears from the bill that the Clarksburg Fuel Company, on the 
26th of September, 1901, executed a mortgage on ail of its property 
to the Guaranty Trust Company of New York, to secure the pay- 
ment of $2,500,000, of which sum $1,450,000 is still due and payable. 
It also appears that by the terms of the mortgage the whole of such 
indebtedness will become due and payable if default be made in the 
payment of the semiannual interest due on the ist days of April and 
October of each year; that such trust company is the trustée named 
in the mortgage, and that it has loaned the Clarksburg Fuel Company 
$950,000, to secure the payment of which such company has deposited 
with the trust company 2,000 of the bonds of the fuel company of the 
aggregate value of $2,000,000. It is alleged in the bill that the Clarks- 
burg Fuel Company will not be able to pay, from its earnings or oth- 
erwise, the interest accruing on its bonds, except by means of the 
income it may dérive from the opérations of its several coal mining 
plants, and that if such plants be closed or interfered with, or injured 
or destroyed, such interest cannot be paid, nor can the principal of 
said bonds be discharged. It is also alleged that the petitioners, de- 
fendants in said suit, hâve corne among the employés of said company 
for the purpose of endeavoring to create dissatisfaction among them 
and to induce them to engage in the "strike" prevailing among the 
coal miners of the country, especially in the states of Pennsylvania 
and West Virginia ; that in furtherance of that object they hâve had 
a large number of persons to march in procession near the mines of 
the Clarksburg Fuel Company; that they hâve held or addressed 
meetings, making infîammatory speeches intended to excite dislike 
and hatred of ail persons owning and operating coal mines, especially 
of the officers and managers of the Clarksburg Fuel Company; that 
they hâve caused strikers and others to march in large numbers along 
the county roads, by the résidences of the miners working in the mines 
of that company, and by and along the paths they travel in going to 
and from work, and hâve threatened them, intimidated them, and 
fired shots from guns and pistols, until said employés hâve become 
frightened and are afraid to work; that employés of such coal com- 
pany hâve been intimidated, assaulted, and threatened because they 
would not cease working for it, and this in an effort to carry out the 
designs and conspiracies set on foot by such défendants; that they 
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hâve established camps very near saîd mines for the purpose of 
coercing said employés and forcing them to join in such strike ; that, 
if the défendants and their associâtes be permitted to continue their 
threats, marching, camps, and intimidation, ail or a large portion of 
said employés may be induced to cease labor, and that thereby ir- 
réparable injury will resuit to said company and the complainant ; 
that because of ail such actions by défendants the Clarksburg Fuel 
Company cannot successfuUy prosecute its business ; that the Guar- 
anty Trust Company is without remedy at law, and can only find 
protection in equity. To this bill no appearance had been entered, 
nor any answer or demurrer filed, nor plea tendered, at the time the 
judgments of conviction against the petitioners w£re pronounced. 
The allégations of the bill were not denied, and so far as the proceed- 
ings in equity were concerned they stood uncontroverted when such 
judgments were entered. 

The claim of want of jurisdiction in the court rendering the judg- 
ments complained of is based on the fact that the Clarksburg Fuel 
Company was not made a party to said suit. Is such insistence sup- 
ported by the law and the practice in cases of this character? 

Counsel for petitioners admit that a mortgagee may maintain such 
suit as said complainant bas instituted, but they insist that the mort- 
gagor must of necessity be made a party thereto. Ordinarily that is 
true. Is it always so ? Are there circumstances under which it is not 
necessary ? 

On the bill mentioned, the salient points of which I hâve referred 
to, can a decree be entered that will dispose of the questions raised, 
without the présence of the Clarksburg Fuel Company ? I think that 
it can. Has the complainant any controversy with that company, 
and is any relief asked for from it, or is any decree prayed for against 
the défendants the granting of which by the court requires any dis- 
closure from that company, in order that fuU and complète justice 
may be done? In other words, is there equity in the bill as it was 
drawn and filed? I find that there is. The Guaranty Trust Company, 
a citizen of the state of New York, is entitled to be heard in the Cir- 
cuit Court of the United States for the Northern District of West Vir- 
ginia concerning property located in that district, as to which it has 
interes'ts amounting to over $1,000,000, which it allèges certain citi- 
zens of West Virginia and of states other than New York are con- 
spiring together for the purpose of injuring and destroying. Has not 
the Guaranty Trust Company such an interest in this property, as 
trustée and as creditor, as will require a court of equity to entertain 
its complaint, under the circumstances set forth in this bill, even 
though its mortgagor is not a party ? What claim does the Guaranty 
Company set up that in any way antagonizes the interests of the 
Clarksburg Fuel Company? If the fuel company were in collusion 
with the défendants, or if it denied the validity of the mortgage, or if 
there were a question as to the title to its property, or its right to mine 
and sell coal and employ men for that purpose, or if the suit were a 
foreclosure proceeding, then it would not only be a proper, but an 
indispensable, party. The cases cited by counsel for petitioners (Con- 
solidated Water Co. v. Babcock [C. C] 76 Fed. 243 ; Consolidated 
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Water Co. v. City of San Diego et al. [C. C] 84 Fed. 369; Id., 93 
P'ed. 849, 35 C. C. A. 631) hâve had my careful scrutiny, and with 
the reasoning and conclusions therein respectively reached I am, 
nnder the circumstances of those cases, in full accord. They differ 
radically in some particulars from the case vve are now considering, 
although in some respects they are quite similar to it. 

In the first case mentioned, the point relied on is that it was held 
that, where a person is so related to the subject-matter of the suit 
that his rights must unavoidably be passed upon by the court in reach- 
ing a decree, he is a necessary party. That point I hâve already in 
effect considered and disposed of, as I understand its application to 
cases such as this. The second case mentioned décides that, in a suit 
by a mortgagee of a water company, the object of which is to enjoin 
the enforcement of an ordinance of a city fixing water rates, the mort- 
gagor is a necessary party. Surely that must be so, and surely the 
questions raised by the bill in the case of Guaranty Trust Company 
of New York v. Thomas Haggerty et al. are not identical with those 
existing in the case just cited, in which the city, through its municipal 
authorities, had established an ordinance fixing the rate at which 
water should be furnished, such ordinance being alleged to be null 
and void upon the ground that the rates therein established were so 
unreasonably low as to amount to the taking of the mortgaged prop- 
erty without just compensation. In that case the water company was 
directiy and not incidentally afifected by any decree which could be 
rendered therein. The last case cited is in fact the same as the second, 
only that it was heard on appeal, and is distinguished from the one 
we now consider, as I hâve already stated. 

The case of Board of Trustées of Oberlin Collège v. Blair et al. 
(C. C.) 70 Fed. 414, is also relied on by the petitioners, especially 
the référence therein to the forty-seventh rule of equity practice in 
the courts of the United States. Said rule was held not applicable to 
that controversy, for the reason that the parties the court was asked 
to dismiss from that suit were held under the facts there existing 
to be indispensable, and in their absence the court would on that 
account hâve been prevented from entering a decree disposing of 
the rights of ail the claimants to the property in dispute. If there can 
be a case in which it is proper to proceed to decree in the absence of 
a party, who could with propriety hâve been made a défendant but for 
the fact that thereby the jurisdiction of the court would hâve been 
ousted, it is this case, and the discrétion which I must présume the 
court exercised was I think wisely resorted to, as under ail the cir- 
cumstances the fuel company was a dispensable party, the bill seeking 
no relief against it, and its présence before the court not being essen- 
tial to the équitable disposition of the questions raised, so far as the 
other défendants were concerned. 

The limitation of the jurisdiction of the courts of the United States 
by the citizenship and nonresidence of the parties has caused a modi- 
fication of the gênerai rule of the English chancery practice relating 
to who shall be made parties to equity suits. A discussion of the 
modifications now existing is not deemed essential in this cause, fur- 
ther than to say that in cases like this if the joinder of a party, inter- 
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ested though he be in the. subject-matter of the controversy, would 
oust the jurisdiction of the court, he need not be made a party, pro- 
vided a final decree between the parties before the court can be made, 
and not be inconsistent with equity and good conscience. 

With the questions of fact passed upon by Judge Jackson I hâve 
in this proceeding nothing to do. It is only with questions of prac- 
tice that I now deal, with matters relating to our Code of Procédure, 
by which the rule of. our conduct is regulated, which in fact consti- 
tutes the law, of wliich it has been beautifully said that "there is noth- 
ing so high as to be beyond the reach of its power, and nothing so 
low as to be beneath its care." 

Having jurisdiction of the cause, and finding that its orders had 
been intentionally disregarded, the court exercised that right inhérent 
to ail judicial tribunals to punish those so in contempt. Not to do so 
would resuit in inextricable confusion, in riot, disorder, bloodshed, 
and anarchy. Such punishment is expressly authorized by Act Cong. 
March 2, 1831, c. 99, 4 Stat. 487, which limits the power of the United 
States Circuit and District Courts to punish for contempt to cases 
of misbehavior in the présence of or near to the court, to the misbe- 
havior of any of the oiïicers of said courts in their officiai transac- 
tions, and disobedience or résistance to any lawful writ, process, or- 
der, rule, decree, or command of the court. Since courts hâve been 
organized this power has been found necessary to the due adminis- 
traîlon of justice. Its existence has been declared by the Suprême 
Court of the United States, and its absolute necessity has been an- 
nounced by that court of last resort. Ex parte Robinson, 19 Wall. 
505, 22 L. Ed. 205; In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 
L. Ed. 1092. To the judgment of that great tribunal provided for by 
the Constitution of our fathers ail must submit, and to it we ail con- 
fidently turn for advice and direction, bowing to its authority, even 
though its decree causes us to pass under the rod of its discipHne 
and justice. 

I find it to be my duty to remand the petitioners to the custody of 
the marshal and of the jailer, and an order to that efifect will be en- 
tered. 



In re LAMBERTON. 

(District Court, W. D. Arkansas, Ft. Smith Division. July 28, 1903.) 
1. WiTUBssEs — Privilège — Information Obtained by Internal Revenue 

OfFICER. r.; 

A collecter or deputy collecter of internai revenue cannot be compelled 
by a court to disclose as a witness before the court or a grand jury the 
names of persons in whose places of business spécial tax stamps are 
posted, or the places in which the same are posted; his information on the 
subject being obtained in an officiai capacity, and primarily from the 
records of his office, copies of vyhich he is forbidden to furnish by the 
lawful régulations of the Treasury Department, as against public poUcy. 

Habeas Corpus. Hearing on writ and return. 

James K. Barnes, U. S. Dist. Atty., for petitioner. 
F. A. Youmans, Asst. U. S. Dist. Atty. 
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ROGERS, District Judge. F. M. Lamberton, deputy internai 
revenue collector, on the 24th of July, 1903, filed a pétition in this 
court for a writ of habeas corpus, alleging that he is unjustly and 
illegally deprived of his liberty and retained in custody of D. A. Eofï, 
sheriff of the county of Boone, in the state of Arkansas, under and 
by virtue of an order of the circuit court of said county, The writ 
was issued and served, and on the 27th inst. said sheriff fîled his re- 
sponse, in which he sets forth that he holds the petitioner under an 
order of the Boone circuit court at its regular term, 1903, and makes 
a copy of the proceedings in that court a part of his return, and adds 
that "the respondent is ready in ail things to obey the order of this 
court." The copy of the proceedings of the Boone circuit court is 
as follows : 

State of Arkansas, Plaintiff, v. P. M. Lamberton, Défendant. 

Coutempt of Court. 

On this day cornes into open court the grand jury of this, Boone county, 
Arlsansas, and by said grand jury it is made known to the court that F. M. 
Lamberton, a deputy collector of internai revenue for district of Arkansas, 
had been regularly summoned to testify before said grand Jury, and that the 
following questions were asked the said F. M. Lamberton, to wliich he replied 
In words as follows: "Q. 1. Hâve you seen any one within the past twelve 
months sell any whisky in Boone county, Arkansas? If so, state the name 
of the party or parties so selling. A. I hâve not seen any one so selling in 
Boone county, Arkansas, that did not liave state and county license. Q. 2. 
State, as a citizen, if you hâve seen in Harrison, Arkansas, within the past 
twelve months, any United States retail liquor license, or any permit from 
the government of the United States, posted in a conspicuous place, to sell 
liquor. A. I hâve seen retail liquor dealers' spécial tax stamps posted in 
conspicuous places in the town of Harrison within the last twelve months. 
Q. 3. You state you hâve. State the house and its owner, if you kuow it, and 
the owner of the license or permit. A. I hâve never seen the spécial tax 
stamps in Harrison except while actlng in an officiai capacity, and I therefore 
refuse to state to whom they belonged or in whose house they were posted. 
Q. 4. If you know of your own knowledge, outside of referring to officiai 
records, and in an unofflcial way, of any sales of liquor, or any person or 
persons being engagea in the trafflc, so state, and also name of the parties. 
A. I do not hâve any such Icnowledge, except what I hâve obtained in an 
officiai capacity. Q. 5. Did you ever visit the house of Mrs. Oromwell, in 
Lead Hill, Arkansas, and did you see there such a United States license, or 
permit to sell liquor, posted in a conspicuous place, within the past year? A. 
I hâve been at her house within the past year, but always in an officiai ca- 
pacity. I therefore refuse to state if I hâve seen such license posted there. 
Q. 6. Hâve you seen in any drug store in Boone county, Arkansas, any such 
license or permit posted in a conspicuous place? A. I hâve seen a retail 
liquor dealer's spécial tax stamp in a drug store in Boone county, Arkansas, 
but I saw it while visiting the same in an officiai capacity, and I therefore 
cannot state In whose house or whose stamp it was." 

To this response of the sheriff, petitioner has fîled his demurrer. 

It will be seen that the only question involved is as to whether or 
not the Boone circuit court had the jurisdiction, power, and authority 
to imprison the petitioner for the refusai to answer questions 3, 4, 5, 
and 6, supra. So far as the précise questions involved are concerned, 
X hâve not been cited to, nor been able to fiind, any direct authority. 
So far as the principle involved is concerned, there is a conflict of au- 
thorities. If the principle involved presented an original question, I 
should fsel constrained to remand the prisoner to the custody of the 
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sheriff. Reluctantly, I hâve reached the conclusion that he mûst be 
diischargcd. The information which the state seeks in this case is to 
enablê it to punish its own citizens for the violation of its own laws. 
The information is within the knowledge of the petitioner, who is the 
deputy internai revenue collector, and was acquired by him while in the 
discharge of his officiai duties. It was within the scope of his officiai 
duties that he' should know the very facts, the disclosure of which by 
him is sought. He does not décline to answer because of any reason 
Personal to himself, but because he is directed by his superior officers 
not to do so. He cannot, of course, justify his refusai under instruc- 
tions which his superiors had no power or authority to make. This 
raises the question as to whether his superiors hâve such power, and, 
if so, whether it has been exercised by making régulations prohibiting 
the disclosures sought. If this power exists, it must be found in the 
statutes. If it has been exercised, it must be found in the régula- 
tions made in pursuance thereof by those having power to make them. 
Rev. St., § 3244 [U. S. Comp. St. 1901, p. 2096] requires that ail 
retail liquor dealers shall pay a spécial tax. Rev. St. § 3238 [U. S. 
Comp. St. 1901, p. 2093], requires that this spécial tax shall be paid 
by stamps denoting the tax. 

Rev. St. § 3240 [U. S. Comp. St. 1901, p. 2093], provides that: 
"Each collector of internai revenue shall, under régulations of the Commls- 
Bloner of Internai Eevenue, place and keep conspicuously in his offtce, for 
public Inspection, an alphabetical llst of the names of ail persons who shall 
bave paid spécial taxes within bis district, and shall state thereon the time. 
place, and business for which such spécial taxes bave been paid." 

Rev. St. § 3239 [U. S. Comp. St. 1901, p. 2093], provides that: 
"Bvery person engagea in any business, avocatlon, or employment, who te 
thereby made liable to a spécial tax, except tobacco peddiers, shall place and 
keep conspicuously in bis establishment or place of business ail stamps de- 
noting the payment of said spécial tax; and any person who shall, through 
négligence, fail to so place and keep said stamps shall be liable to a penalty 
equal to the spécial tax for which his business rendered him liable, and the 
costs of prosecution; but in no case shall said penalty be less than ten dollars. 
And where the failure to comply with the foregoing provision of law shall 
be through willful neglect or refusai, then the penalty shall be double the 
amount above prescribed. * * *" 

Rev. St. § 3164 [U. S. Comp. St. 1901, p. 2057], requires every in- 
ternai revenue collector "to report within ten days to the district- 
attorney of the district in which any fine, penalty, or forfeiture may be 
incurred for the violation of any law of the United States relating to 
the revenue, a statement of ail the facts and circumstances of the case 
within his knowledge, togçther with the names of the witnesses, and 
which may come to his knowledge from time to time, stating the pro- 
visions of the law believed to be violated and on which a reliance may 
be had for condemnation or conviction, * * *" ; and upon failure 
to do so he forfeits his right to any compensation, benefit, or allow- 
ance. 

Rev. St. § 3169 [U. S. Comp. St. 1901, p. 2059], infJcts the penalty 
of dismissal from office, and a fine of not less than one or more than 
five thousand dollars, and imprisonment not less than six months or 
more than three years, upon any revenue officer who negligently or 
dishonestly permits any violation of the law by any other person. 
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The reading of thèse statutes will make it clear that one of the 
duties imposed upon a deputy internai revenue coUector is to see to it 
that retail liquor dealers shall place and keep conspicuously in their 
establishments or places of business stamps denoting the payment of 
said spécial tax (section 3239), and that the failure of the person who 
paid the spécial tax to comply with this provision of the statute sub- 
jects him to a penalty. It is therefore manifest that the information 
obtained by the internai revenue collector, and which he was required 
by the Boone circuit court to disclose, was information clearly virithin 
the scope of his officiai duties, and within the sections of the statute to 
which I hâve referred, and tend to show what is required of the internai 
revenue collector, as well as, in a measure, to indicate the public policy 
of the United States. 

Rev. St. § 251 [U. S. Comp. St. 1901, p. 138], provides: 

"The Secretary of the Treasury shall make and Issue from tlme to tlme such 
Instructions and régulations to the several collectors, receivers, depositaries, 
officers, and others who may receive Treasury notes, United States notes, or 
other securities of the TJnited States, or who may be in any way engagea 
or employed In the préparation and issue of the same, as he shall deem best 
calculated to promote the public convenience and security, and to protect the 
■United States, as well as individuals, from fraud and loss; he shall prescilbe 
forms of entrles, oaths, bonds, and other papers, and rules and régulations, 
not inconsistent with law, to be used under and in the exécution and enforce- 
ment of the varions provisions of the intemal-revenue laws, or in carrying out 
the provisions of law relating to raising revenue from imports, or to duties 
on imports, or to warehouslng. ♦ • *" 

Rev. St. § 321 [U. S. Comp. St. 1901, p. 186], provides that: 

"The Commissloner of Internai Revenue, under the direction of the Secre- 
tary of the Treasury, shall hâve gênerai superlntendence of the assessment 
and collection of ail duties and taxes now or hereafter imposed by any law 
providing Internai revenue; and shall prépare and distribute ail the instruc- 
tions, régulations, directions, forms, blanks, stamps, and other matters per- 
taining to the assessment and collection of internai revenue. ♦ • *" 

In pursuance of section 251, under date April 15, 1898, the Com- 
missioner of Internai Revenue, with the approval of the Secretary 
of the Treasury, promulgated certain régulations for the government 
of the collectors of internai revenue, as follows : 

"AU records in the offices of collectors of internai revenue or of any of their 
deputies are in their custody and control for purposes relating to the collec- 
tion of the revenues of the United States only. They hâve no control of them 
and no discrétion with regard to permitting the use of them for any other 
purpose. Collectors are hereby prohibited from giving out any spécial tax 
records or any copies thereof to private persons or to local officers, or to pro- 
duce such records or copies thereof in a state court, whether In answer to 
subpœnas duces tecum or otherwise. Whenever such subpœnas shall hâve 
been served upon them, they will appear in court and answer thereto and 
respectfully décline to produce the records called for, on the ground of being 
prohibited therefrom by the régulations of this department. The information 
contained in the irecords relating to special-tax payers in the coUector's office 
is furnished by thèse persons under compulsion of law for the purpose of 
raising revenue for the United States; and there is no provision of law au- 
thorizing the sending out of thèse records or of any copies thereof for use 
agalnst the special-tax payers in cases not arising under the laws of the 
United States. The giving out of such records or any copies thereof by a col- 
lecter in such cases is lield to be contrary to public policy, and not to be per 
mitted. As to any other records than those relating to special-tax payers, 
124 F.— 29 
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collectors are alsb forbldden to furnlsh them or any copies thereof at the re- 
quest o( any person. Where, copies are deslred for the use of parties to a 
suity whether in a state couyt or in a court of tlie United States, collectors 
sbould refer the persons Interested to the foUowing paragraph in rule X 
of the rules and régulations of the Treasury Department, namely: In ail 
cases where copies of documents or records are desired by or on behalf of 
parties to a suit, whether In a court of the TJnited States or any other, such 
copies shall be fumished to the court only, and on a rule of the court upon 
the Secretary of the Treasury requesting the same. Whenever such rule of 
the court shall hâve been obtalned collectors are dlrected to carefuUy prépare 
a copy of the record or document containlng the information called for and 
send it to this ofiSce, whereupon it will be transmitted to the Secretary of the 
Treasury with a request for its anthentication, under the seal of the depart- 
ment, and transmission to the judgè of the court calUng for it, unless it 
should be found that circumstànces or conditions exist which makes it neces- 
sary to décline, in the interest of the public service, to fumish such a copy." 

John T. Boske, Sheriff of Kenton Co., Ky., v. D. M. Comingore, 177 
U. S. 460, 20 Sup. Ct. 701, 44 L. Ed. 846. 

No doubt can be entertained as to the power of the Secretary of 
the Treasury, or of the Commissioner of Internai Revenue with the 
approval of the Secretary of the Treasury, to promulgate this order, 
the validity of which is upheld in the above case. It will be seen, by 
a careful reading of this régulation of the Treasury Department, that 
it doës not cover precisely the questions to which answers are sought 
in this case. It related to the giving of information within the knowl- 
edge of the internai revenue collector of Kentucky, and found in the 
records of his office ; and ail of the cases, so far as I hâve been able 
to fînd, related to information contained in the records of the office of 
the internai revenue collector. In re Huiitman (D. C.) 70 Fed. 699; 
In re Weeks (D. C.) 82 Fed. 729; In re Comingore (D. C.) 96 Fed. 
552, alfirmed in Boske v. Comingore, 177 U. S. 459, 20 Sup. Ct. 701, 44 
L. Ed. 846. Opposed to the views expressed in the above opinion is 
the case of In re Hirsh (C. C.) 74 Fed. 928. 

While the précise question involved in this case is not decided in 
any of thèse cases, I hâve been unable to distinguish between the 
principle decided and the principle involved in the case at bar. The 
very fact that the retail liquor dealer's stamp was required to be posted 
by the persons buying, in their establishment or place of business, came 
to the knowledge of the revenue collector by reason of the person buy- 
ing it making application therefor ; and the issuance of it, and the rec- 
ord made of it was contained within the files and records of the 
collector's office. Having obtained this information in that way, the 
collector or his deputy, as will be seen by an examination of the sec- 
tion of the statute above referred to, is, required to proceed to the place 
where thèse stamps are required to be put up, in order that they may 
see whether they are posted as required by section 3239, Rev. St. 
U. S. [U. S. Comp. St. 1901, p. 2093]. But for such knowledge on the 
part of the collector or his deputy, neither the one nor the other, in 
ail probabiUty, would hâve visited the place where thèse special-tax 
stamps are required to be posted. The information, therefore, ac- 
quired by the deputy revenue collector in the beginning, is traceable 
to the records of the collector's office. It has been distinctly held, 
in the case of Boske v. Comingore, supra, that the officers in charge 
of thèse records cannot be compelled to disclose their contents. It 
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would be a manifest invasion of the principle decided if the court 
should hold to the letter of the law, and décide that the internai reve- 
nue coUector cannot be required to produce his records, or disclose 
what they contain, but at the sarae time disregard the reason, and hold 
that he can be compelled to disclose what he has discovered in the 
discharge of his duties as the resuit of information contained in the 
records. If the one is privileged, clearly the other is. It would there- 
fore seem that the principle involved in the case at bar cannot be fairly 
distinguished from the Comingore Case. 
The resuit necessarily is that the défendant must be discharged. 



MORSE et al. v. ST. PAUL FIKE & MARINE INS. CO. 

(Circuit Court, D. Maine. July 30, 1903.) 

No. 131. 

1. Mabine Insdkance— Seaworthiness — Verdict— New Trial— Weiqht of 

Evidence. 

Where, In an action on a pollcy for the loss of a vessel, it was uncon- 
tradicted that the vessel was old and had never been repalred throughout, 
and after loss two witHesses who were uncontradicted testified that they 
made an examination by boring through her waterways, through the ends 
of the beams, and at some points into the timbers from the mainmast to 
the foremast, and that no Sound wood was found, but only mud and dlrty 
wood, a verdict finding that the vessel was seaworthy was set aslde. 

2. New Trial- Verdict aqainst Evidence. 

The rules which prevail in the fédéral courts with référence to setting 
aside verdicts of juries on the ground that they are against the évidence, 
or the weight of the évidence, commented on, explained, and applied. 

A. Nathan Williams, for plaintififs. 

Charles E. & Arthur S. Littlefield, for défendant. 

PUTNAM, Circuit Judge. This is the same suit in which an opin- 
ion was given orally on May 25, 1903. 122 Fed. 748. The case went 
to trial before a jury, and the plaintififs recovered a verdict. 

As stated in the previous opinion, the suit is on certain policies of 
marine Insurance on a cargo not owned by the owners of the vessel 
which the cargo shipped, for a voyage from Calais, Me., to Phila- 
delphia. The only défense submitted to the jury was that the vessel 
was unseaworthy at the time the risk was to commence, and the de- 
fendant now moves to hâve the verdict set aside on the ground that it 
was against the weight of évidence. 

The évidence was, for the most part, confîicting ; and many of the 
circumstances brought to the attention of the jury by one side and the 
other, and which could not be and were not disputed, led also to con- 
fîicting inferences. The défendant attacks the crédit of the principal 
witness for the plaintifïs; but, although he was contradicted on some 
points by other witnesses, and failed to absolutely clear up certain 
other points, yet the circumstances are such, taken together, that we 
would not be justifîed in saying that the jury might not hâve given him 
full crédit, so far as his integrity was concerned, and accepted his state- 
ments in the main. Indeed, this witness made on the court a favorable 
impression, rather than the reverse. 
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In this connection it will be well to sum up some expressions and 
rulings made by the presiding judge on previous motions of the same 
character as that now before us. In Daisley v. Dun (C. C.) 107 Fed. 
218, we declined to set aside a verdict with référence to an award of 
damages ; stating that, although we were of the impression that we 
would not hâve awarded so large an amount as was given by the jury, 
yet, after full considération, we were conscious that our mind wavered. 
We concluded, therefore, that the court would not be justified in in- 
terfering with the verdict. In the same case, reported under the style 
of Daisley v. Douglass (C. C.) 119 Fed. 485, we entered an order 
diminishing the amount of the verdict; but this was under circum- 
stances which enabled us to make what was substantially a mathe- 
matical computation showing that the damages allowed were neces- 
sarily excessive. In Boudrot v. Cochrane Chemical Co. (C. C.) iio 
Fed. 919, we held that we might set aside a verdict even though the 
question was one of conflicting évidence, and we carefully reviewed the 
authorities in that regard. The verdict was set aside, but on the 
ground that the évidence of one witness in a certain particular, whose 
testimony as to that particular was not questioned by either party, 
necessarily contradicted the plaintifiE's theory of his case as presented 
by his pleadings and supported by him on the stand. In Kelley v. 
Cunard S. S. Co. (C. C.) 120 Fed. 536, we declined to interfère with the 
verdicts observing "that the question which arises between the almost 
absolute im.probability of the plaintiflf's case from the defendant's point 
of view, and the somewhat like improbability of the defendant's case 
from the plaintifif's point of view, is one to be solved by a jury, and not 
by a judge presiding at a common-law trial, either before or after ver- 
dict." If, in the case at bar, we were compelled to pass between the 
proofs and the inferences on the one side and the other which contra- 
dict each other, we would be left as we were in Kelley v. Cunard S. S. 
Co. ; but we think there is one particular in which the évidence for the 
défendant was uncontroverted, and which puts the case beyond doubt. 
This conclusion we reach notwithstanding, to our personal observation, 
the jurors who rendered this verdict were intelligent, attentive, and 
evidently anxious to reach a proper conclusion. They surely were not 
governed by préjudice, but we think in the particular referred to they 
must hâve failed to understand the proper application of the law to the 
évidence. 

Each of the cases cited received a practical solution according to the 
peculiar circumstances, without developing any gênerai statement to 
guide the court on motions of the kind at bar. In the fédéral courts, 
questions of setting aside verdicts are necessarily determined by a 
single judge, without any opportunity of appealing from his décisions. 
Therefore, unless the presiding judge is exceedingly careful in his dé- 
terminations of motions of the kind at bar, he may almost indefinitely 
obstruct justice and prevent final disposition of a suit, because there 
is no relief against his r* !ings if they are erroneous. Therefore in 
the fédéral courts the reluctance to disturb verdicts is so great that it 
has sometimes led to the formulating of extrême rules. For example, 
on the question of négligence, it was said in Warner v. Baltimore & 
Ohio Railroad Co., 168 U. S. 339, 348, 18 Sup. Ct. 68, 42 L. Ed. 491, 
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497, that the question is not one of law for the court when "the record 
is not one where the facts inferable from the évidence were such that 
ail reasonable men would of necessity draw the same conclusion from 
them." Perhaps so extrême a statement would not answer practical 
uses, but it illustrâtes the reluctance of which we speak. It is safe, 
however, to be guided by the expression repeated in Pythias Knights' 
Suprême Lodge v. Beck, i8i U. S. 49, 52, 21 Sup. Ct. 532, to the efïect 
that cases are not Hghtly taken from the jury. No other proposition 
can be safely formulated into a gênerai rule. Without undertaking 
to sum up the vanous phases of the case as presented pro and con 
by the proofs ofïered by the plaintifïs and by the défendant, it is 
enough to say that we could not disturb the verdict except for one 
fact, which we will explain. There is no question that the vessel was 
of considérable âge — what might be called an old vessel ; and the case 
fails to show that she had ever received any thorough gênerai over- 
hauling, or that she had such fréquent renewals as may well maintain 
craft which hâve navigated the océan for many years in a seaworthy 
condition. Apparently, she had been left in this respect to live her 
life. On the other hand, it was shown that she carried safely ail her 
cargoes until that in question — sometimes ice and sometimes kiln- 
dried hard pine finished lumber. She must hâve been reasonably dry 
to hâve donc this. Nevertheless, without occasional thorough over- 
hauling, the time would certainly come when her ability to transport 
cargoes of any kind would cease, so that the presumption arising from 
such prior existing ability could not négative a case which in other re- 
spects may hâve furnished clear proofs against her. 

In the présent instance she made her run along the coast of Maine 
from Calais to Rockland, and after leaving Rockland she put into 
Port Clyde, in the town of St. George, also in Maine. Thèse runs 
were short — such as might be made by a vessel of her class, under 
favorable circumstances, in the better portion of a single day, or cer- 
tainly two days. The weather was stormy, but the évidence is clear 
that it was not of an extraordinary character for the season ; that is, 
November, 1901, in which month the voyage was commenced. Ail 
the proofs of a positive character show that at Port Clyde she was 
in an unseaworthy condition, and leaking rapidly. Therefore the 
presumption arising from the manner in which she had previously 
transported her cargoes was met. Nevertheless neither of thèse facts, 
placing, as they do, one inference against another, would justify a 
court in setting aside a verdict of a jury based on them, whichever 
way it might hâve been rendered. 

In the January and February previous to the beginning of the 
voyage to which this suit relates, she had received at New York con- 
sidérable repairs, which had been rendered necessary by her going 
ashore on the Tuchernuck Shoals. So far as the exterior of the vessel 
was concerned, thèse repairs seem to hâve been very gênerai. The 
boss calker who did that part of them testified for the plaintifïs ; and, 
while the défendant criticises because they produced only him, and 
not the carpenter, yet, as he testified, and as is well known, a proper 
calking of the vessel required that her seams and wood ends should be 
examined, and the planking made sound, if not sound. The testimony 
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of the boss calker as to this was of such a character that the court 
would not be justified indisturbing a verdict based on the statements 
made by him that the planking of the vessel was in good condition. 
If the record stopped there, the court would be powerless to act favor- 
ably on the defendant's motion. But it does not. 

The resuit of the voyage out of which this suit arose was a strand- 
ing of the vessel on shoals in New York Bay, her subséquent raising, 
and a salvage sale of the cargo and hull. Pending this, or soon after, 
the défendant caused the vessel to be examined by.two gentlemen 
whose dépositions were read to the jury, and whose competency was 
not questioned. It is claimed that, as they were employed by the 
underwriters, their testimony should be weighed as that of interested 
and prejudiced witnesses. This may be conceded, so far as they un- 
dertook to give mère impressions of the appearance of what they 
found, or so far as they are contradicted by the proofs oiïered by the 
plaintifïs. Therefore, for présent purposes, we reject ail that portion 
of their testimony, and thus obviate the objection of the plaintififs, 
so far as it maintains that their évidence was a matter of theory 
against fact, and that the court could not properly say the jury was 
wrong in accepting the latter. What we rest on is the évidence fur- 
nished by them of particular facts of a fundamental and serious char- 
acter, which the plaintififs made no attempt to contradict by proofs, 
the force pf which, also, they hâve not undertaken to obviate at bar 
or in the brief which has been submitted to us. One of thèse wit- 
nesses testifîed as follows: ; 

"We bored down through the waterways, striklng Into the ends of the 
lower deck beams, and, if t remember arlght, into some of the tlmbers, too, 
and we couidn't flnd any sound wood at ail — nothlng but mud and rotten 
wood." 

The other one testifîed as follows : 

"And we bored down in the waterway tlU we struck the end of the beams, 
and we couidn't get any soupd wood whatever. It was a kind of mud and 
dlrty wood, that came right up into the barrel of the auger, and stayed there. 
They bored from the malnmast to the forémast." 

We lay aside the çharacterization of what came up out of the 
borings, but we are compelled to accept the uncontradicted statements 
that the vessel was bored through her waterways, through the ends of 
the beams,' and, at some points into the timbers, from the mainmast 
to the forémast, and that no sound wood was found. We also observe 
on the fact that the record is absolutely lacking in évidence of any 
other borings made either by the plaintififs or the défendant, and we 
cannot reject the well-known considération that this is the ordinary 
and most efifîcient way of determining whether or not a vessel is 
sound. 

Notwithstariding the observations we made with référence to the 
jury, it will be borne in mind that this évidence, as the resuit of boring 
the vessel, stands uncontradicted and unexplained ; and, whatever may 
be the condition of her planking, a vessel with a frame such as was 
exhibited by thèse borings cannot be regarded as seaworthy. Con- 
sequently either the jury failed to properly note this évidence, or to 
connect it with the définition of seaworthiness as given by us. Public 
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policy requires that courts shall not encourage the navigation of the 
océan by craft in such a condition as tiiis évidence shows this vessel 
to hâve been in. Therefore, on the strength of the testimony of thèse 
two witnesses, disclosing a fact which spealcs for itself, and overlaps 
ail the other facts in the record, and which stands absolutely uncontra- 
dicted, either directly, indirectly, or by inference, we are compelled 
to grant the defendant's motion. Of course, it is to be understood 
that our décision is based strictly on the case as it now stands, so that 
on a new trial the proofs which now control us may be directly met 
or avoided in such manner as to put this particular portion of it be- 
yond the reach of the court on another motion for a new trial, if one 
is made, precisely as ail the rest of it is beyond such control on the 
présent record. 

The verdict is set aside, and a new trial ordered. 



In re LUCIUS. 

In re O.VWTHON-COLEMAN CO. 

(District Court, S. D. Alabama. July 25, 1903.) 

No. 158. 

1. Bankktjpts— Exemption — Liens on Exempt Property— Détermination— 
jurisdicïion. 

Under Bankrupt Act July 1, 1898, c. 541, § 2, subd. 11, 30 Stat 545 
[U. S. Comp. St. 1901, p. 3421], providing that the bankrupt court shall 
hâve jurisdiction to détermine ail claims of bankrupts to their exemption, 
etc., the court of bankruptcy had jurisdiction to détermine a creditor's 
claim to an équitable lien on money of the bankrupt coUected by the 
trustée, and clalmed Tjy the bankrupt as exempt. 

In Bankruptcy. 

WilHam J. Johnson and Pillans, Hanaw & Pillans, for bankrupt. 
Davis & Gunn and R. H. & N. R. Clarke, for petitioners. 

TOULMIN, District Judge. The real question in this case is not 
whether the bankrupt court has jurisdiction to pass on the validity 
of a lien on property exempt by law to the bankrupt, as contended by 
counsel for the bankrupt and the trustée, but is whether it has jurisdic- 
tion to détermine the claim of the bankrupt to an exemption of certain 
money in the hands of the trustée collected by him as assets of the 
bankrupt estate, on which the petitioner allèges it has an équitable lien, 
and to which it is entitled. The bankrupt law allows to the bankrupt 
the exemption provided by the law of the state, but the manner in 
which the exemption is to be claimed, set apart, and awarded is regu- 
lated by the bankrupt law. The voluntary bankrupt must claim the 
exemption to which he is entitled at the time of filing his pétition. 
Bankrupt Act July i, 1898, c. 541, § 6, 30 Stat. 548 [U. S. Comp. St. 
1901, p. 3424] ; In re Friedrich, 100 Fed. 284, 40 C. C. A. 378. 

This bankrupt claimed at the time of filing his pétition $2,000 as ex- 
empt — $1,000 in certain spécifie articles of personal property, and 
$1,000 as real property exemption in money due by London & Lan- 
cashire Fire Insurance Company, the money now in dispute. 
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' The trustée has collected the money from the insurance company, 
and holds it subject to the order of the court. The bankrupt's claim 
of exemption bas not been détermined and set apart to him as required 
by the bankrupt law. A, dispute has arisen as to his right to exempt 
the money in question. The court of bankruptcy is given jurisdiction 
to détermine the right to and the valuation of the property claimed. 
The bankrupt court has jurisdiction to détermine ail claims of bank- 
rupts to their exemption, and has exclusive jurisdiction to détermine 
such claims. Bankruptcy Act July l, 1898, c. 541, § 2, subd. 11, 30 
Stat. 545 [U. S. Comp. St. 1901, p. .3421] ; In re Turnbull (D. C.) 106 
Fed. 667; In re Mayer, 108 Fed. 599, 47 C. C. A. 512; McGahan v. 
Andersen, 113 Fed. 115, 51 C. C A. 92; In re Butler (D. C.) 120 Fed. 
100; Cannon v. Dexter Broom & Mattress Co. (C. C. A.) 120 Fed. 
657; In re Boyd (D. C.) 120 Fed. 999; Bryan v. Bernheimer, 181 
U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814. 

Upon the détermination of this question the court formally sets 
apart to the bankrupts and segregates from the estate that which the 
State law exempts. When the exemption has been set apart by the 
trustée, and he has reported it to the court for its approval, and when 
approved and the bankrupt's right to it has been finally détermined, 
the property embraced in the exemption ceases to be a part of the 
assets to be administered by the court in connection with the bank- 
rupt's estate, and the bankrupt court would hâve no jurisdiction to 
entertain a plenary suit in equity by a creditor of the bankrupt to reach 
and subject to his claim such exempt property. Woodrufif v. Cheeves, 
105 Fed. 601, 44 C. C. A. 631 ; In re Wells (D. C.) 105 Fed. 762. The 
bankrupt's right to exemption is not to any spécifie personal property 
or money, but to $1 ,000 in value, to be selected, etc. His right to the 
money in question has never been détermined, awarded, and set apart 
to him as exempt. 

I am unable to perceive the applicability of the case of Bardes v. 
Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L,. Ed. 1175, to this case. 
That case was an independent suit brought by the trustée in bank- 
ruptcy to assert a title to money or property as assets of the bankrupt 
against strangers to the proceedings in bankruptcy. The court held 
that the bankrupt court had no jurisdiction of the suit, and said that 
controversies not strictly or properly a part of the proceedings in bank- 
ruptcy did not come within the jurisdiction of the bankrupt court. 
Under the récent amendment of the bankrupt act, the courts of bank- 
ruptcy hâve jurisdiction in such cases concurrent with the state courts. 
However, the décision in Bardes v. Bank did not involve the claim or 
right of a bankrupt to an exemption. 

In the case of Lockwood v. Exchange Bank, 23 Sup. Ct. 751, 47 
L. Ed. , the question was whether the bankrupt court had jurisdic- 
tion to protect or enforce against the bankrupt's exemption the rights 
of creditors not having a judgment or other lien, whose obligation to 
pay contained a written waiver of the homestead exemption authorized 
and prescribed by the law of the state. The Suprême Court held that 
the title to the property of a bankrupt exempted by state laws re- 
mained in the bankrupt, and did not pass to his représentative in bank- 
ruptcy; that although the bankrupt act conferred upon the court of 
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bankruptcy authority to control exempt property, in order to set it 
aside, and thus exclude it from the assets of the bankrupt estate to be 
administered, it affords no just ground for holding that the court of 
bankruptcy must administer and distribute, as included in the assets of 
the estate, the very property which the act déclares shall not pass from 
the bankrupt or become part of the bankrupt assets. The Suprême 
Court was there dealing with property prescribed as exempt by the 
laws of the state, which had been appHed for and set apart to the 
bankrupt, and which the créditer was seeking to subject to the pay- 
ment of his debt, on the ground that the bankrupt had waived his right 
of exemption to it. The statute of the state prescribed the proceed- 
ing to be taken to accomplish the end sought. The décision of the 
Suprême Court was, in efifect, that the court of bankruptcy had no juris- 
diction in such proceedings to enforce the rights of the unsecured 
creditor. 

In the case in hand the state law has not prescribed the spécifie 
money or any spécifie personal property to be exempt, and this spécifie 
money has not been set apart to the bankrupt as exempt, and has not 
been defined as that upon which the law opérâtes as exempt. And 
hère the creditor is secured — has a lien on the particular money. 
That the petitioner has such Hen is hardly controverted. 

The court of bankruptcy has jurisdiction of the pétition of a creditor 
of the bankrupt, asserting a lien on the proceeds of a sale of property 
belonging to the bankrupt which hâve come into the hands of the 
trustée, or on money collected by him as assets of the bankrupt estate. 
Such a pétition is a bankrupt proceeding, under the bankrupt act. 
Hutchinson, Trustée, v. Otis, Wilcox & Co., 23 Sup. Ct. 778, 47 L. Ed. 

. As in the case of a mortgage, the court of bankruptcy will en- 

tertain the summary pétition of the mortgagee for the sale of the 
property, and ascertain and liquidate the lien by its sale, and apply the 
proceeds ir payment, etc. Brandenburg on Bankruptcy, § 1092. 

My opin-'on is that this court has jurisdiction to détermine the mat- 
ter in dispute, and that on the facts reported by the référée his dé- 
cision is correct. Hence I concur in and afifirm the same. 



BORGFELDT v. UNITED STATES. 

(Circuit Court, S. D. New York. January 16, 1900.) 

No. 2,666. 

1. CUBTOMS DCTIES — CLASSIFICATION — TOTS — OPTICAL INSTRUMENTS — MAOIC 

Lantbrnb. 

Certain slightly made magie lanterus, not suffleiently substantial to be 
used by mature persons, but ratber by children as toys, are dutiable as 
"toys," under paragraph 321, Schedule N, § 1, c. 349, TarlfE Act Aug. 
27, 1894, 28 Stat. 533, and not as "optical instruments," under paragraph 
98, Schedule B, § 1, of sald act (28 Stat. 514). 

Appeal by the importers, George Borgfeldt & Co., from a décision 
of the Board of General Appraisers affirming the assessment of duty 
by the collector of customs on certain merchandise imported at the 
port of New York. 
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The merchandlse In question consiste pf cheap magie lanterns, which were 
assessed tor duty urider the provision in paragraph 98, gchedule B, f 1, c. 849, 
Tarlff Aet Aug. 27, 1894, 28 Stat. 514, for "optlcal instruments." The im- 
porters cdriterided that they wére duti^ble nnder the provision in paragraph 
321, Sèhedule N, § 1, of said act (28 Stat. 533), for Vtoys • * » not spe- 
cially provlded for." The board made the flndlng that the articles are both 
toys and optlcal instruments, ànd held that "as paragraph 321 contains, and 
paragraph 98 does not contàln, the clause 'not specially provlded for in this 
act,' * * * the provision for , 'oÈtical instruments' under paragraph 98 is 
the more spécifie." The Importera' contention was aecordingly overruled. 

Comstock & Brown, for importers. 
Harry P. Disbecker, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse are small, slightly made magie 
lanterns. They do not appear to be substantial enough to be consid- 
ered optical instruments, for mature persons, under paragraph 98, 
Schedule B, § i, c. 349, of the act of August 27, 1894 (28 Stat. 514), 
where they \yere assessed, but rather to be toys for children, xmder 
paragraph 321, Schedule N, § i, c. 349 (28 Stat. 533). 

Décision reversed. 



THE C. W. COWLES. 

(District (3oUrt, N. D. lowa, E. D. July 22, 1903). 

1. Admiralty-— Earnings dp Vessbl whilb ïn Custody dp Maeshai,. 

Earnings made by a vessel àfter her seizure by the marshal on 
process, and between that date and the date of her sale, under an agree- 
ment by whlch the marshal, vsrlth the approval of the court, permltted 
her use by a charterer in carrylng out contracts previously entered into 
by him, on his giving security for her return, stand on the same footing 
as though they had beèn made by the use of the vessel by the marshal 
himself, and are to be paid into court, to be applled on the claim of the 
llbelant. 

In Admiralty. On question of right to money earned by vessel 
since date of seizure. 

Husted & Michel, for libelants. 
R. W. Stewart, for respondent. 

SHIRAS, District Judge. On the 5th day of May, 1903, the steam- 
boat C. W. Cowles was seized by the marshal of this court upon a 
warrant issued on the libel filed by the Empire Coal Company. At 
thàt timie the bdat was Owned by the Valley Navigation Company, 
bt|t was beijig operated by one George Winans, under a charter which 
expires byits terms May 15, 1903. At the date of the seizure the 
steamboat wàs engaged iil towing logs down the Mississippi river, 
principally; 'if not Wholly, for the use of the Standard Eumber Com- 
pany, of Dubuque, lowa. The charterer, George Winans, and the 
Standard Lurtiber Company were desirous of having the boat used 
in bringing down the logs pending the proceedings taken in court to 
secure a. sal-e of the steamboat, and to that end they applied to the 
marshal for leave to use tlie boat for the purpose named, and with 
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the approval of the court the marshal permitted the use of the steam- 
er by the charterer, upon security being given to the marshal for the 
safe return of the boat to the Ice Harbor in Dubuque. The boat was 
sold under decree of the court on July iith to the Standard Lumber 
Company. During the time the boat was used by the charterer after 
May 5th, she earned a certain sum of money, and the question at 
issue is, whether this sum should be paid by George Winans into 
court for the benefit of the libelant, or whether it should be paid to 
the owner of the boat, to wit, the Valley Navigation Company. It 
will be borne in mind that the boat was not released from the war- 
rant of seizure, nor taken from the possession of the marshal, by vir- 
tue of a stipulation or bond filed by the owner under the rules of 
admiralty. The use of the boat was arranged for through an agree- 
ment made with the marshal, security being given him to protect 
him from loss in case the boat was burned, sunk, or otherwise de- 
stroyed, or in case the boat was not properly brought back to 
Dubuque in time for the sale on the day advertised. If for any rea- 
son the boat was not returned in good condition, the libelants would 
hâve looked to the marshal and his ofificial bond for recompense for 
any loss caused them by the destruction or nonreturn of the boat, 
while the marshal would hâve relied on the bond given him by the 
parties using the boat for his reimbursement. The rule, therefore, 
that when a vessel is released from a warrant of arrest by a stipula- 
tion or bond filed by the claimant or owner, the earnings of the ves- 
sel will belong to the owner, is not applicable to the situation arising 
in this case. It was not the intent or purpose of the parties that the 
boat should be released from the warrant of seizure, or be taken from 
the custody of the marshal, or that the bonds given him should stand 
in place of the boat for the use and benefit of the creditors. The 
expectation was that the boat would be sold under the warrant of 
seizure, but for the benefit and accommodation of the charterer and 
the Standard Lumber Company, and to prevent possible claims aris- 
ing from a failure to carry out the towing contracts made by the char- 
terer, the marshal was willing to permit the boat to be used up to 
the day fixed for the sale thereof; security being given him to pro- 
tect him from loss. Under thèse circumstances, it cannot be claimed 
by the owner or the charterer that the boat was in fact released from 
possession and control of the marshal. The use made of the boat 
by the charterer was under and by virtue of the agreement made 
with the marshal, and not by virtue of any contract between the 
owner and the charterer. The situation is not other nor différent 
from what it would hâve been if the marshal himself, at the request 
of the Standard Lumber Company, had hired Capt. Winans and 
his crew, and with their aid had brought down the logs that were in 
fact rafted by the boat. If the marshal, by such use of the steamer, 
had earned several hundred dollars, he certainly could not retain 
the money for his own use, but it would clearly be his duty to return 
the same, as part of the proceeds realized from the property in his 
possession ; as much so as if the money had corne from a sale of some 
portion of the attached property. The money in dispute was earn- 
ed from the use of the boat after it had passed into the custody 
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of the marshal. The use of the boat was secured by virtue of a 
contract or agreement entered into with the marshal, and the libel- 
ants hâve the right to insist that the amount of earnings resulting 
from the use of the boat while in the care of the marshal should 
be paid into court for their benefit. The owner of the boat has 
the right to insist that the sunis earned by the use of the boat shall 
not be retained by the marshal or by the charterer, but its rights 
and equities are fully met by requiring the earnings of the boat 
to be used for the benefit of the owner in the payment of the debts 
of the owner due to the libelants. 

In the written argument filed on behalf of the respondent, it is 
claimed that of the $732 in dispute the sum of $132 was in fact 
earned before the 5th day of May, 1903, when the warrant of seiz- 
ure was served. In the written stipulation ffled by the respondent 
George Winans, and dated July 11, 1903, it is stated that since 
May 5, 1903, the steamer has earned $732. Thèse statements seem 
to be inconsistent. Any money actually earned before the 5th day 
of May would be payable to the owner of the boat. The libelants 
are entitled only to the money earned after the seizure of the.ves- 
sel, and by virtue of the use of the boat under the contract with the 
marshal. 

I présume counsel can agrée upon the facts in this particular, and 
upon the proper order to be entered under the foregoing opinion. 



HOLLANB GTSIF STEAMSHIPPING C30. v. HAGAR. 
(District Court, B. D. Pennsylvania. July 20, 1903.) 

No. 57. 

1. SHiPpraa— Demtjrbaob— SETTLEMffiNT OF Claims. 

The aeceptance by a master of demurrage under protest leaves the set- 
tlement of the amount rightfuUy due an open question, and the owner 
Is entitled to urge his clalm In accordance with hls own vlews, wlthout 
regard to the grounds of the master's protest. 

9. Same— TiMB FOR LOADINO— Exclusion op Holidats. 

The Pennsylvania statute relating to holidays and half holidays does 
not make them obllgatory, and where it Is not shown that the stevedores 
engaged In loading a vessel refused to work on Saturday afternoons he- 
eause of the statute such half days are not to be excluded in Computing 
demurrage. 

In Admiralty. Suit against charterer for demurrage. 

Convers & Kirlin, for libelant. 
Henry R. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. Early în February, 1900, 
Barker & McCall, the Philadelphia agents of the libelant, entered into 

îl. General princlples of demurrage, see notes to Randall v. Sprague, 21 
0. C. A. 337; Hagerman v. Norton, 46 C. O. A. 4. 

IF 2. Qulck despatch, see notes to Harrison y. Smith, 14 C. C. A. 657; Ran- 
dall V. Sprague, 21 0. C. A. 342, 
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an agreement whereby the respondent chartered the Dutch steamship 
Wilhelmina, of 2791 tons net register, for a voyage from Philadelphia 
to Vladivostok. Among other items of the charter party, it was pro- 
vided as foUows : 

"Steamer to be loaded and stowed at charterer's risk and expense. • • * 
Twenty weather working days, viz., Sundays, holidays, and bad weather 
days, excepted, allowed for loadlng. * * * Lay days for loading not to 
commence to count before March 1, 1900. • • • Demurrage, if any, 4d 
per net register ton per day (or $226.37). • • • Stowage of deck load to 
be approved by Lloyd's surveyor." 

The ship arrived in Philadelphia late in February, and was tendered 
to the respondent on March ist. It is agreed, however, that the lay 
days did not begin to run until March 2d, and also that the loading 
was not finished until April çth. The respondent did not deny that 
demurrage to some amount had accrued, and paid the master the stipu- 
lated rate for six and a half days. The libelant's présent claim is for 
five days additional, and to this the respondent sets up two défenses: 
First, that a full settlement was made by the master on a basis of six 
and a half days only ; and, second, that a due allowance for half holi- 
days and for bad weather shows the claim to be unfounded. 

The fîrst défense is not supported by the évidence. There is no 
doubt that the ship's agents, Barker & McCall, rendered bills to the 
respondent for six and a half days' demurrage, or $1,472.15, and that 
the master accepted this sum before the vessel sailed. It may be, also, 
that the master intended to acquiesce in the respondent's contention 
concerning the allowance of half holidays ; and if he had attempted to 
make a settlement in full on this basis, and had formally discharged the 
respondent from further liability for demurrage, the question suggest- 
ed by the libelant would arise, whether the master had exceeded his 
authority in surrendering part of a valid claim without considération 
and without communicating with his owners. But he made no such 
settlement. No doubt he took the money for six and a half days' 
demurrage, but it is clear that he did not intend to receive it as pay- 
ment in full of the libelant's claim; for on March 3ist he made a 
formai protest before a notary concerning what he regarded as the 
improper stowage of the ship, and also "against ail delays in consé- 
quence of misunderstanding as to commencement of lay days with re- 
spect to the question of demurrage." This was followed by another 
protest on April Qth "against settlement of demurrage upon basis of 
lay days not commencing before March i, 1900 (as expressed in 
charter party), as this condition was not agreed to by owners. The 
acceptance of charterer's (W. F. Hagar & Co.) settlement is therefore 
received under protest, and is but a temporary arrangement made 
without préjudice to the owners' rights in the premises, in accordance 
with which final settlement is subsequently to be made." Notice of 
both thèse protests was duly received by the respondent. It seems 
clear to me, therefore, that, While the master's expressed reasons for 
protesting are not the reasons now advanced by the libelant in support 
of its claim, the resuit of the master's action (no matter what may havc 
infîuenced him) was to leave the settlement of demurrage an open ques- 
tion, upon which the libelant was therefore at liberty to urge its own 
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views, as is now being donc, without regard to the views that the 
master may hâve previously entertained. 

This brings me to the second défense, viz., that in any event the 
proper demurrage has already been allowed and paid for. I hâve con- 
sidered the évidence on this point, and am of opinion that the follow- 
ing table, prepared by libelant's counsel, correctly states the facts, and 
establishes the validity of the claim : 



Date. 

1903. 

Thursday, March 1 

Friday, March 2 

Saturday, March 3 

Sunday, March 4 

Monday, March 5 

Tuesday, March 6 

"Wednesday, March 7 . . . 

Thursday, March 8 

Ftiday, March 9 

Saturday, March 10 . . . . 

Sunday, March 11 

Monday, March 12 ..... 

Tuesday, March 13 

Wednesday, March 14 . . 

Thursday, March 15 

Friday, March 16 

Saturday, March 17 

Sunday, March 18 

Monday, March 19 , 

Tuesday, March 20 

Wednesday, March 21 . . 

Thursday, March 22 

Friday, March 23 

Saturday, March 24 , . . . , 
Sunday, March 25 ...... 

Monday, March 26 ...... 

Tuesday, March 27 . .... 

Wednesday, March 28 . . 
Thursday, March 29 . . . . 

Friday, March 30 

Saturday, March 31 .... 

Sunday, April 1 

Monday, April 2 

Tuesday, April 3 

Wednesday, April 4 

Thursday, April 5 ...... 

Friday, April 6 

Saturday, April 7 

Sunday, April 8 

Monday, April 9 , 



Total lay days 



Total demurrage days 
Demurrage days paid 



Lay 
Daya. 

" i 
1 



1 
1 
1 
1 

i 

1 
1 

"Va 
1 

"i 
1 
1 
1 
1 
1 



1 

1 

1/2 



20 



Bad Weather 

Days. 



Demur 
rage, 
Days, 



1 
Va 



4% 



% 
1 
1 
1 
1 
1 
1 
I 
1 
1 
1 
1 



11% 



Démarrage remaining due 5 

The respondent's contention that Saturday afternoon is a half holi- 
day, both by the custom of the port and by the Pennsylvania statute 
of 1893, has not been made good. The statute does not oblige men 
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to be idle on Saturday afternoon, and there is no évidence that in this 
particular case the stevedores refused to work because of the state 
law on this subject. Uren v. Hagar (D. C.) 95 Fed. 493. If it be the 
custom of the port to treat this part of Saturday as a half holiday, so 
that ail persons concerned are bound to take notice of that fact, I can 
only say that the custom was not proved by évidence of the proper 
quantity and quality. Neither is there any évidence establishing a 
custom to except the day of clearing (April pth) from the count of 
demurrage days, even if the testimony did not show that this day was 
largely occupied by the charterers in stowing the deck load to the 
approval of Lloyd's surveyor, as they were bound to do. The only 
allusion to a custom concerning the day of clearing is found in a letter 
written by Barker & McCall to the respondent in July, 1901, more 
than a year after the transaction now in controversy, and I think it 
is not necessary to discuss the légal proposition that this letter is in- 
compétent, both as hearsay and as the déclaration of an agent made 
after the agency had apparently come to an end. 

The libelant is entitîed to a decree for five days' demurrage, with 
costs. 



JOHN DONAT & CO. v. UNITED STATES. 

(Circuit Court, S. D. New ïork. June 21, 1900.) 

No. 2,982. 

1. Cdstoms Duties— Practice— Failure to Producb Evidence bbforb thb 
BoARD op General Appraisers. 

The importers, In a protest case pending before the Board of General 
Appraisers, having failed, after due notice, to introduce the évidence 
necessary to sustain their contention, the board thereupon overruled the 
protest, and the importers appealed to the Circuit Court. Beld, that the 
décision of the board should be afflrmed, though it appeared that the con- 
tention of the importers was correct. 

Appeal by the importers, John Donat & Co., from a décision of the 
Board of General Appraisers afïirming the assessment of duty by the 
collector of customs at the port of New York on imported merchan- 
dise. 

Howard T. Walden, for importers. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The articles in question 
were sheaves of wheat, which were assessed for duty at 25 per cent. 
ad valorem, under the provisions of paragraph 251, Schedule G, § i, 
c. II, Act July 24, 1897, 30 Stat. 170 [U. S. Comp. St. 1901, p. 1650], 
as "natural flovvers of ail kinds, preserved or fresh, suitable for décora- 
tive purposes." Such merchandise has been admitted free under para- 
graph 566, Free List, § 2, of said àct, 30 Stat. 198 [U. S. Çomp. St. 
1901, p. 1684] as "grasses and fibers: * * * and ail other textile 
grasses or fibrous vegetable substances, not dressed or manufactured 
in any manner," under the décision of Judge Wheeler in U. S- v. Rich- 
ard (C. C.) 99 Fed. 262. It appears, however, that in this case, while 
the impofters protested against the assessment of duty by the collector, 
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and asked for a contmuance in order to be heard, they did not appear 
at the adjourned hearing, that no samples of the merchandise were 
introduced by them, and that no évidence was introduced to show that 
they were identical with the merchandise passed upon by Judge 
Wheeler. In thèse circumstances, the importers must suffer the pen- 
alty of their failure to appear. This question is directly covered by 
the décision of the Circuit Court of Appeals in U. S. v. China & Japan 
Trading Company, i8 C. C. A. 335, 71 Fed. 864, where the court says : 

"The whole scheme of the customs administrative act would be defeated, 
If the Importer wào complains of the action of the collecter can obtain a 
revlew of that action by the Circuit Court wlthout flrst resortlng to the Board 
of Gteneral Appraisers, and obtainlng Its décision upon the facts and the law 
of the case." 

The décision of the Board of Appraisers is afïirmed. 



ANGLO-AMBKICAN LAND MORTGAGE & AGENCY CO., Limited, v. 
CHESHIEE PROVIDENT INSTITUTION. 

(Circuit Court, C. D. New Hampshlre. July 27, 1903.) 

No. 453. 

1. Corporations— Dissolution— Éffect op Statutort Insolvenct Proceed- 

INGS. 

Judiclal proceedlngs on pétition of the bank commissloners under Pub. 
St. N. H. 1891, c. 162, for winding up a banklng corporation, in which an 
assignée is appolnted in whom the tltle to ail Its property vests, do not 
operate to dissolve the corporation at once, so as to preclude the rendition 
of a Judgment agalnst It by a fédéral court. 

2. Pedkrai. Courts — Action against Corporations— Eppbct op Statutoki 

Insolvkncy Procebdings. 

The vesting of the property and assets of a corporation, by virtue of 
a State statute. In a trustée or assignée appolnted by a state court in pro- 
ceedlngs for the purpose, does not place such property and assets in cu.s- 
todia leglB In such sensé as to prevent à fédéral court from entertaining 
an action and renderlng a judgment against the corporation, whatever 
may be the proper proceeding for its enforcement. 

At Law. Trial to the court by stipulation. 

Omar Powell and Sargent & Niles, for plaintifï. 
Batchelder & Faulkner and J. M. Mitchell, for défendant. 

PUTNAM, Circuit Judge. This case is submitted to be tried before 
the court without a jury, on a stipulation conforming to the statutes of 
the United States with référence thereto. The liability of the défend- 
ant has been ascertained, and the amount thereof fixed, and the case is 
ripe for judgment, unless it be for the matters explained in this opinion. 

After this suit was commfenced, namely, on March 14, 1899, by a 
decree of the Suprême Judicial Court of the state of New Hampshire 
on pétition of the bank commissioners for. that state, under the pro- 

1 1. See Banks and Banking, vol. 6, Cent. DIg. § 170. 

If 2. Jurlsdlctlon of fédéral courts as afCected by possession of the subject- 
matter, see note to Adams v. Mercantile Trust Co., 15 G. C. A. 6. 
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visions of chapter 162 of the Public Statutes of 1891, Alfred T. Batch- 
elder was duly appointed and qualified assignée of the défendant cor- 
poration, and thereupon ail its property and assets were transferred to 
and vested in Mr. Batchelder as such assignée, and still so remain, to 
be converted into money, and distributed according to the future de- 
crees of the state court in accordance with the statute referred to. 
Subsequently the Suprême Judicial Court appointed a commissioner in 
accordance with the statute named to examine and allow the claims 
against défendant corporation of its depositors and other creditors, 
and that commissioner is still acting under that appointment. It is 
claimed that the decree and appointment dissolved the défendant cor- 
poration, so that no judgment can be rendered against it ; and it is 
further claimed that the case cornes within the ordinary rule by virtue 
of which adverse proceedings cannot be taken against assets in the 
hands of receivers appointed by a judicial tribunal, except with the 
consent of the tribunal making the appointment. 

Prior to the commencement of this suit, on applications of the com- 
missioners in accordance with the provisions of the statute of New 
Hampshire referred to, the Suprême Judicial Court issued its injunc- 
tion restraining the défendant corporation from receiving and paying 
out deposits ; and again, subséquent to the commencement of this 
suit, the same court issued a gênerai injunction restraining ail creditors 
from instituting, or further prosecuting, any actions at law against 
it. Thèse injunctions, however, are not properly pleaded in the case ; 
and, even if they were, the orders of the Suprême Judicial Court so 
far as they are concerned, were coram non judice with référence to 
the plaintifif, a nonresident of the state of New Hampshire. Moreover, 
the injunctions are futile under the well-known rule which prohibits 
such injunctions against proceedings in the fédéral courts, and also 
because they are purely incident to the main questions which we are 
asked to consider, and stand or fall with it. 

Nothing can be found in the statutes of New Hampshire which dé- 
clares a dissolution of this corporation. On the other hand, the stat- 
utes, which hâve long existed, and which are now found in Pub. St. 
1891, c. 148, § 18, like similar statutes in nearly ail the states, if not in 
ail of them, continue the corporate existence, for the purpose of prose- 
cuting and defending suits, beyond the forfeiture or termination of the 
charter for a period not yet expired. Section 19 also contains a pro- 
vision that the repeal of a charter shall not impair a liability previously 
incurred ; and, although this is inefïectual, either one way or the other, 
in the fédéral courts (Curran v. Arkansas, 15 How. 304, 14 L. Ed. 
705), yet it illustrâtes the character of the législation of New Hamp- 
shire in the aspects to which we hâve referred. 

Neither is there anything in the décisions of the Suprême Judicial 
Court of New Hampshire which suppléments the statutes to the eflfect 
that this corporation has been dissolved. What the court has con- 
stantly said is that it is "practically dissolved," which, of course, is 
a direct implication that it is not dissolved as a matter of law. The 
court, however, has made this clear by stating that corporations in the 
condition of the one at bar still "hâve légal existence and the usual 
ofScers," though "only for the purpose of carrying into eflfect the ob- 
124 F,— 30 
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jects of the assignment." So long as it has a légal existence, that, on 
well-settled rules, is sufficient for the fédéral courts, whatever quali- 
fications the local courts may attach thereto for the purposes of a pe- 
culiar local policy. This corporation is in a condition analogous to 
that of a national bank which has gone into the hands of a receiver 
appointed by the ComptroUer of the Currency. Chemical Bank v. 
Hartford Dèposit Company, i6i U. S. i, i6 Sup. Ct. 439, 40 L. Ed. 
595. ItS condition is expressed by the quaint, but effective, language 
of Mr. Justice Barrows with référence to a corporation organized un- 
der the laws of the state of New York •Whose assets were in process 
of distribution under a statutory System like that of New Hampshire, 
as follows : 

"Llke the apocalyptlc church in Sardis, when its existence was recognized, 
and it wàs addressed in tlie language of reproof by tlie apostle, though In some 
sort it may be said to be dead, 'it has a name tollve'; and, for the further- 
ance of justice, it Is best to 'strengthen the thlngs that remain that are ready 
to die.' " Hunt v. Columblan Insurance Company, 55 Me. 290, 296, 92 Am. 
Dec. 592. , 

It is clear that the défendant corporation has not been dissolved. 
There is no obstacle arising out of its statutory condition to prevent 
judgment being rendered against it. 

As to the ûther proposition of the défendant, the condition is not 
analogous tp the status Where claims are sought to be maintained 
against assètS in the hands of a receiver appointed by a chancery court 
under the général rules of equity procédure. The property of the 
défendant corporation is not in custodia legis in any such sensé. The 
title is vested in a statutory trustée, and the condition is the same as 
that rektive to the assets of any individual or corporation which hâve 
passed to a trustée selected by the Législature or by the decree of a 
court, whether he be so namfed or designated as assignée of receiver. 
Judgment may be rendered in the fédéral tribunals as against an ad- 
ministrator or executOr of an insôlvent ëstate of a deceased person, 
notwithstanding provisions of local statutes as to the method of pro- 
cédure with référence théretô'. We are not now required to détermine 
whether or not exécution can issue, dr whether the judgment, if ren- 
dered, can be énforced against the assets of the corporation in any way 
except by listing it as a debt proved beforè the commissioner. Prob- 
ably, in this respect, the case stands as would a suit against an eXec- 
utor or administrator of the estate of a deceased person, or against a 
national bank after it has passed into the hands of a receiver. Bank 
of Bethel y> Pahquioque Bank, 14 Wall. 383, 402, 20 L,. Ed. 840. 
Hbwever, for the présent, we are only required to reserve the question 
of what shall be done with the judgment when entered. 

The plaintiff has submitted tû us certain propositions with référence 
to interest. We iînd no questioti concerning the same made by the 
défendant. Therefore the amount of the judgment will be as stated 
in the stipulation between the parties dated May 28, 1903, and filêd at 
a time not shown by the record beforè us. 

It is ordered that a judgttient for plaintiff shall bë entered for the 
amount of principal and interest, as agreed by stipulation dated on 
May 28, 1903, with coSts ; that no exécution issue therefor tintil fur- 
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ther order ; and that either party has to and including August 7, 1903, 
to file a draft bill of exceptions, and to and including August 14, 1903, 
to file corrections thereof, ail the same to be presented to the presid- 
ing judge on or before August 17, 1903. 



GTJLF BAG CO. v. SUTTNER et al. 

(Circuit Court, N. D. Califomia. July 27, 1903.) 

No. 13,412. 

1. Stkikes— Injonction— Intimidation. 

Wliere, in a suit to restrain certain strikers from Intimldating plain- 
tifC's employés, it appeared from the affldavits that défendants and others 
assembled about complainant's factory and applied to coinplainant's 
employés vile epithets and other unseemly language, threatened, and In a 
few Instances made actual personal assaults on, such employés, in order 
to prevent their continuance at work, while défendants' déniais conslsted 
merely of déniais of the acts of violence, but did not deny défendants' 
présence when such acts were committed, a preliminary injunction issued 
should be continued until the case could be heard on its merits. 

H. B. Montague and Houghton & Houghton, for complainant. 
H. W. Hutton and Bert Schlesinger, for défendants. 

BEATTY, District Judge. The complainant allèges the existence 
of the San Francisco Labor Council of Federated Trades, of which de- 
fendants Benham and Zant are respectively président and secretary ; 
that its objects are to compel the employers of labor to employ only 
union laborers; that the Cotton Bag Workers' Union, No. 10,648, is a 
union association of which défendants Hanback and Tiedemann are 
respectively président and secretary, and some of whose members 
worked for complainant, and quit complainant's service on June 8, 
1903; that ail of défendants hâve conspired and combined to injure 
complainant's business, unless it shall employ only the members of 
such union; that on and after the 8th day of June, 1.903, défendants 
assembled in large numbers about complainant's premises, and by 
unlawful threats, intimidations, and other unlawful means so intimi- 
dated complainant's employés as to prevent them from M^orking. 
There are numerous afiîdavits attached to the complaint showing 
various unlawful acts by défendants, consisting of the application to 
complainant's employés of vile epithets and language, of threats 
against them, and in a few instances of actual personal assaults. 
Upon such showing a restraining order was issued, and the question 
now is whether it shall be continued until the case can be heard upon 
its merits. 

By their affidavits the défendants specifically deny every unlawful 
act, the use of every threat, of every vile epithet or language charged 
to hâve been done or used by them, and they allège, as is the rule in 
such cases, "that the principal object of their union is, by mutual ar- 
rangements with the employers of its members, to secure satisfactory 
rates of wages, and to improve the efficiency of its members, and that 
it does not approve or tolerate violence for any purpose." There 
is no doubt that ail the written stated objects in their records of or- 
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ganizatîon are worthy and commendable, but the question îs not as 
to the objects of their organization, stated or otherwise; it is what 
they do. While, as stated, défendants deny the commission of any 
unlawful acts, there are many admissions of their présence about 
complainant's premises about the times charged; but they say they 
were there only for the purpose of peaceably persuading others not 
to work for, and to quit the service of, complainant — there is one 
admission of the use of epithets, but not by any of the défendants. 
Ida Banchero says: 

"It is true tliat some people In the vicinity called some of the employés 
of the Gulf Bag Company, they havlng about eight at work during the week 
above mentioned, 'scabs,' but it Is untrue that any of the défendants hereln 
ever called any one 'seab.* We hâve called the Gulf Bag Company 'scab,' 
which Is a fact, but we or elther of us hâve not told any of the présent em- 
ployés of the Gulf Bag Company that they would be done up, or that we 
would hâve it in for them. Ail that was done In our behalf was to use peace- 
able persuasion, and tell said people and request others not to take our pla- 
ces," etc. 

There is no doubt that some of the défendants were there, and it is 
charged that at times the numbers were great. 

The law does give the right of peaceable persuasion. It is the 
abuse of this right wMch leads to ail the trouble. In their désire 
to succeed they too often go in great numbers. Among them are 
generally some who are lawless and reckless of rights or consé- 
quences. They do that which the conservative and better classes do 
not approve of, and the gênerai resuit is that the conscious power 
of great numbers leads along from one act to another, to the usual 
end that violence and abuse are resorted to when advice and persua- 
sion fail. But it must be understood that when any assemble in 
numbers for some object they must be held responsible for what their 
associâtes do, whether they approve of or advise it or not. 

We hâve, then, upon one side the spécifie charge of lawlessness; 
upon the other, the spécifie déniai thereof. It seems improbable that 
complainant would make the showihg that it has, without any sub- 
stantial facts as a basis. On the contrary, it is seldom that any de- 
fendants or others admit the error of their ways. There are, how- 
ever, established facts corroborating the showing made by complain- 
ant. It is not in doubt that disagreement existed between complain- 
ant and its employés, and that the latter quit work ; that some of such 
employés and some of their friends, after the strike, coUected in the 
vicinity of- complainant's works, and at least interviewed other em- 
ployés, and that this occurred during several successive days; that 
one man at least— -Jensen — was violently assaulted with a bludgeon 
and knocked down in that vicinity by somebody ; that there is fair 
évidence of other assaults, there and at other places, upon the em- 
ployés who continued to work ; that it had grown so dangerous that 
the police ofïicers found their présence necessary to préserve the 
peace. Objection was madè to the use of a certified copy of a police 
officer's officiai report to his chief. It bears upon the issues, and 
bears the évidence of truth. The truth is what we want, and it will 
not be excluded for merely technical reasons, but it may be added 
that the resuit reached does not at ail dépend upon this report. 
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One individual case may be referred to. It is charged that défend- 
ant Suttner was especially vile in his conduct and in his use of lan- 
guage toward a female operative, Agnes Fallon. He dénies it ail, 
and that he was présent at the time charged, but her statements are 
so confirmed by others that I prêter believing them to his déniais. 

Fortunately, in this case, no extremely serions results, such as 
we are growing somewhat accustomed to, followed. It may hâve 
been the interposition of the timely restraining order, but of the fact 
that unlawful acts were done the whole record of the case is con- 
vincing. It was an effort on the part of défendants to force higher 
wages for their associâtes by unlawful interférence with the rights of 
others to labor who were not associated with them. Ail laboring 
people fully understand that whenever they please, and for any cause, 
they hâve the right to quit-work, whether as individuals or as organi- 
zations. They must also understand that ail men, whether associated 
with them or not, hâve equal rights with them in the laboring world. 
The right to labor, or to cease it, must be as free to ail as it is to 
water to seek its level. This government is one of liberty under the 
law, and its people are free men; neither will tolerate the attempt 
of any to enforce assumed rights by crushing the inaliénable rights 
of others. Until ail recognize and obey that law the contest must and 
will go on. 

I think, in the interest of peace and law, this restraining order 
should be continued. It is complained that it is too comprehensive 
in that it includes the members of both associations hereinbefore 
named. There is no question that the Cotton Bag Workers' Union 
is interested, for the striking employés of complainant were members 
thereof, and défendant Hanback, who is président of this union, says 
in his afifidavit that the président and secretary of the other associa- 
tions interceded in this matter to procure better wages for thèse em- 
ployés. As thèse organizations work largely through their ofRcers, 
it is not extravagant to conclude that both organizations took more 
or less interest in this contest. 

Moreover, this restraining order does not deprive any one of any 
right, nor require of him any wrong. It only requires that no wrong 
shall be committed, that no right shall be infringed. The order can 
do no harm, even if not clearly and absolutely justified, but I think 
the facts justify it, and, as it was made, so it is continued. 



In re BtrSBT. 

(District Court, M. D. Pennsylvanla. July 30, 1903.) 

No 206 

Bahkbuptcy— Préférence— SuRRENDEB— Four Montes' Limit. 

tJnder the bankruptcy act as it stood prier to the amendment of 1903, 
it did not matter when the préférence, required by the act to be sur- 
rendered by the credltor to enable him to come in on the rest of the estate, 
■was given, provided the debtor was insolvent at the time; the four 
months' limit applying only to the question whether it could be avoided 
by the trustée. 
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2, Same— Skodred Debt. 

At thé time a debt Is oreated the creditor bas the rlght to dicta te the 
tenus under whlcb be wlll part witb his money or property, and may 
therefore demand that he sball first be secured to sucb an extent as 
satisfles hlm; and with tbis tbe bankruptcy act does not Interfère. 
Wbere, tberefore, at tbe Inceptlon of a loan at bank, a llfe Insurance 
policy was assigned as securlty, the créditer was only requlred to account 
for and dredlt its value. 

3, SAMB—PEttFEBBNCB!— Collatéral Securitt foe a Prk-exibting Debt. 

But wbere, later on, at a tIme when the debtor was clearly insolvent, 
on demand for additional securlty, certain sbares of stock were put up 
by the debtor as collatéral, being pledged as tbey were to secure a pre- 
exlsting debt, the transaction was a préférence, wMch must be given up 
before any of the notes held by tbe bank could be proved. 



In Bankruptcy. Exceptions to report of référée. 

John B. McPherson, for exceptions. 
C. J. De I/One, for preferred creditor. 



ARCHBALD, District Judge. At the time a debt is created the 
creditor has the right to dictate the terms on which he wili part with 
his money or property, and may therefore demand that he shall fîrst 
be secured to such an extent as satisfies him. With this the bank- 
ruptcy law does not undertake to interfère, the creditor being allowed 
to retain without question whatever advantage he has acquired there- 
by. Bankr. Act, § 57, cls. e, h (Act July i, 1898, c. 541, 30 Stat. 
560 [U. S. Comp. St. 1901, p. 3443]). But, when a debt is once con- 
tracted, payment on account, or the transfer of property for the pur- 
pose of Setter securing it, constitutes a préférence if the debtor is in- 
solvent at the time, and thé resuit will be to enable the creditor to 
obtain a greater percentage of his claim than others of the same class. 
Section foa, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]. This, in 
case of the subséquent bankruptcy of the debtor, the law does not allow 
to go unchallenged. The creditor so preferred must surrender the 
préférence if he desires to participate in the rest of the bankrupt's 
estate. Section 57g, 30 Stat. 560 [U. S. Comp. St. igoi, p. 3443]. 
And if the préférence was given within four months of the proceed- 
ings in bankruptcy, and the creditor had reason to believe that a préf- 
érence was intended, the trustée may bring action and recover it back. 
Section 60b, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]. As the 
law stood at the time the présent controversy arose, it did not matter 
when the préférence was given, provided the debtor was insolvent. It 
had to be surrendered to enable the creditor to come in, the four- 
months limit applying only to the question whether it could be avoided 
by the trustée. In re Jones, 4 Am. Bankr. Rep. 563, iio Fed. 736 j 
In re Abraham Steers Lumber Co. (D. C.) iio Fed. 738; Pirie v. 
Chicago Title & Trust Co., 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 
1171. This has now been changed by the amendatory act of Febru- 
ary 5, 1903, c. 487, 32 Stat. 797; but whether the spirit of the law 
is as well preserved thereby is a question. 

The facts are not in seriqùs controversy. In August, 1899, Charles 
H. Busby, the bankrupt, obtained the discount at the Hanover Savings 
Fund Association of several notes, assigning at the time as collatéral 
securlty therefor a life Insurance policy of $3,000. Thèse notes were 
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indorsed or signed as co-maker and surety by S. L. Johns, and they 
were renewed and continued in this form down to the time of bank- 
ruptcy. How much they amounted to in the beginning is not shown. 
The money was used in Mr. Busby's business, and they may hâve 
varied. But, at ail events, on August 8, 1901, a note of $2,000, at four 
months, with Mr. Busby as maker and Mr. Johns as surety, formed a 
part of the line of discounts allowed by the bank. This note became 
due December 8th, but lay over unattended to until January 20, 1902. 
At that time Mr. Busby's paper amounted to about $18,000 or $20,000, 
and the bank examiner, who was there, demanded that he should pay 
ofif some of the loans or give additional security. Mr. Busby there- 
upon put up, as collatéral for the $2,000 note, four shares of the 
Conawago Cigar Box Company, of the par value of $250 each, and 
the loan was renewed in that form for another four months, and again 
on May 24th for 30 days longer. On July 8th following he went into 
voluntary bankruptcy, and Mr. Johns was compelled to take up the 
note along with others on which he was liable; the life Insurance 
policy and the Cigar Box stock being turned over to him at the sanie 
time. Whether Mr. Johns knew it or not, there is no question that 
in January, 1902, Mr. Busby was insolvent. Objection is made on this 
showing to the allowance of the claims which he seeks to prove until 
the préférence secured has been surrendered. 

As to the life insurance policy which was assigned to the bank at 
the inception, the debt stands as a secured and not a preferred matter, 
and ail that is required of Mr. Johns is that hé account for and crédit 
its value. But as to the stock the case is dififerent. It was pledged 
to secure a pre-existing debt at a time when the debtor was clearly 
insolvent, and was thefefore a préférence, which must be given up be- 
fore any of the notes taken up by Mr. Johns can be proved. The réf- 
érée holds that the transaction is saved because it occurred more than 
four months prior to the bankruptcy. Whlle this, as is pointed out 
above, is now the law, it was not at the time the stock was pledged, 
and it took an amendatory act to make it so; and, as the law as it 
stood when the property was turned over is to govern, a préférence 
was thereby clearly obtained. 

The action of the référée in allowing the claim is reversed, and the 
claim is directed to be disallowed unless a surrender of the préférence 
secured shall fîrst be made. 



EOBEETS et al. v CENTRAL OF GBOEGIA RY CO. 

(Circuit Court, N. D. Georgia, N. W. D. July 11, 1903.) 

No. 24. 

1. Homicide of Wife— Civil Action —Parties. 

Under Act Ga. Oct 27, 18S7 (Acts 1887, p 43, CIv, Code 1895, § 3828), 
providing that the husband may recover for the homicide of hls wife, 
and, if she leave child or children surviving, said husband and children 
shall sue jolntly, with the right to recover the fuU value of the life of 
deceased, children, though adults, are necessary parties. 

Goodwin, Anderson & Hallman, for plaintiffs. 
Joël Branham, for défendant. 
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NEWMAN, District Judge. This is a suit for the homicide of 
Mrs. Lucinda W. Roberts, which it is alleged was caused by tiie nég- 
ligence of the défendant railway company. The suit was brought 
originally by David P. Roberts, husband, and by seven children of 
the iieceased; ail of the seven children being adults, the youngest, 
Thomas F. Roberts, being 28 years of âge at the time the suit was 
brought. The déclaration shows that ail of the plaintiflfs are citizens 
of Alabama, except one of the sons, Columbus P. Roberts, who is a 
citizen of Georgia. By an amendment ail the children are stricken 
as plaintiflfs, allowing the suit to proceed in the name of David P. 
Roberts, the husband, alone. 

The first question presented in the case is whether, under the act 
of the Législature of Georgia of October 27, 1887 (Acts 1887, p. 43; 
Civ. Code 1895, § 3828), the children, ail being of full âge, are neces- 
sary parties to the suit. The language of the act is : 

"The husband may recover for the homicide of his wife, and if she leave 
child or children surviving, said husband and children shall sue Jointly, and 
not separately, with the right to recover the full value of the life of the de- 
ceased, as shown by the évidence, and with the right of survivorshlp as to 
said suit if either die pending the action." 

There is nothing in this language to show that only minor. children 
need be joined in such a suit. The language is "child or children," 
without any qualification. It is claiffled for the plaintifif, however, 
that the décision of the Suprême Court of the state in Mott v. Central 
Railway, 70 Ga. 680, 48 Am. Rep. 595, indicates the proper construc- 
tion which should be given this act of 1887. It was held in that case 
that under the law as it stood after the passage of the act on Decem- 
ber 16, 1887, the right of the widow or children to recover for the 
homicide of the husband or parent was confined to minor children. 
The law as it then stood with référence to the right of the widow, 
or, if no widow, the child or children, to recover for the homicide of 
the husband, is now embodïed in section 3828 of the Code of 1895, and 
immediately précèdes the language under considération hère. 

The décision in Mott v. Central Railway, 70 Ga. 680, 48 Am. Rep. 
595, was based largely on the former décisions of the Suprême Court, 
especially M. & W. R. R, Co. v. Johnson, 38 Ga. 433, and David v. 
Southwestern R. Co., 41 Ga. 223. In the Mott Case Mr. Justice 
Hall, in the opinion, treats thèse former cases as having settled the 
question that only minor children could recover prior to the passage 
of Acts 1878, p. 99, and the real question in the Mott Case ap- 
parently was as to whether the aCt of 1878 had made any change in 
the law. This âct of 1878 provided that the plaintiff, whether widow 
or child or children, "may recover the full value of the life of the de- 
ceased, as shown by the évidence." This was a very material change 
on the subject, becauseby the décisions of the Suprême Court prior 
to that time thé wîdow could only recover the présent value of what 
would be a reasoijable support for her from her husband, consivl^ring 
his circumstances and condition in life ; and the children could only 
recover "the présent worth of a reasonable support for them dUring 
minority, according to the expectation of the father's life, in view of 
his condition in life, prospects, industry," etc., and the court held that 
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the act of 1878 had not affected the law on the présent question. 
The opinion says: 

"A very broad construction would be required to deduce from thèse chan- 
ges as to the measure of damages and the descent of the property, in case of 
the widow's death, the rlght of an adult child to recover, where there was 
neither widow nor minor child. Such a construction, It seems to us, wonld 
be a wide departure from the manifest purpose of the Législature, as it is to 
be gathered from the scope and design of thls act, taken in connection with 
the décisions that led to its passage." 

A careful examination of that case has satisfied me that it is not 
controlling hère, and does not in any way affect the proper construc- 
tion of the act of 1887, allowing a recovery for the homicide of the 
wife. This act gave an entirely nevv right. It put the right to re- 
cover in the husband, but provided that, if the wife leave child or chil- 
dren surviving, the husband and the children should sue jointly, and 
not separately, with the right to recover the full value of the life of 
the deceased. The right to recover is not any loss to the husband 
of service or loss to the child or children of support. It provides 
that from the évidence shall be ascertained the full value of the life 
of the wife and mother, and that it may be recovered by the husband, 
except that the children, if she leave children surviving, shall be joined 
in the action. "Child or children surviving" is very broad language. 
There is no limitation or qualification of any kind, and I do not be- 
lieve that the décisions of the Suprême Court of the state construing 
the act with référence to the right to recover for the death of the 
husband and parent are applicable to this act. Counsel hâve not 
called my attention to any décision of the Suprême Court of the state 
construing this act providing for a recovery for the homicide of the 
wife, and I hâve been unable to find any such décision myself. 

My conclusion, therefore, is that this act is not confined to minor 
children, and that the children of Mrs. Roberts, although adults, are 
necessary parties to this suit. That being true, and one of the chil- 
dren being a citizen of Georgia, this court is without jurisdictioru 

It is unnecessary, in view of what has been said, to pass upon the 
merits of the case, and détermine whether the déclaration sets forth 
any cause of action. 

The court, in my opinion, is without jurisdiction, and the case is dis- 
missed for that reason. 



BOEGFELDT v. UNITED STATES. 

(Circuit Court, S. D. New York. January 16, 1900.)' 

No. 2,745. 

CtJSTOMS DtTTiES— Classification — Musical Ikstrdmbkts — Toys. 

Certain metallophones and mouth organs or harmonicas, having at 
least eue full octave, and capable of playing a musical air, but not so 
flnished as to musical qualities that they would be used by musicians, 
being fltted rather for the amusement of children, are dutlable as "toys," 
nnder paragraph 418, Tariffi Act July 24, 1897, c. 11, 30 Stat 191 [U. 
S. Comp. St. 1901, p. 1674], and not as "musical Instruments," under 
paragraph 453 of said act (30 Stat. 193 [U. S. Comp. St. 1901, p. 1678]). 
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Appeal by the importers, G€brge Borgfeldt & Co., from a décision 
of the Board of General Appraisers which affirmed the assessment of 
duty by the coUector of customs on certain merchandise imported at 
the port of New York. 

The opinion of the Board in Ee Illfelder et al., G. A. 4122, folio ws: 
Wllkinson, General Appraieer. The goods are jew's-harps, liarmonicas, 
metallophones, and slmllar articles of a musical character of the kind chiefly 
used by, or for the amusement of, children. They were assessed for duty as 
musical instruments at 45 per cent, under paragraph 453, schedule N, § 1, 
Act July 24, 1897, c. 11, 30 Stat. 193 [U. S. Oomp. St. 1901, p. 1678], and are 
claimed to be dutiable as toys at 35 pei; cent., under paragraph 41S, 30 Stat. 
191 [U.. S. Comp, St. 1901, p. 1674]. In the case of ail previous tariff con- 
flicts between the provision for musical instruments and that for toys, the 
rate for musical instruments was the lower, and importers contended, and 
successfuUy prosecuted their clalm, that articles Uke those in question should 
be classifled as musical instruments, rather than as toys. For instance, un- 
der the Hpvised Statutes for 1874, toys were dutiable at 50 per cent., and 
musical instruments at 30 per cent In the case of Schwartz v. Hartranft, 
124 Fed. — , the TJnlted States circuit court at Philadelphia held that jew's- 
harps came within the category of musical Instruments, and sustalned the 
claim that they were dutiable at 30 per cent. In Treasury Décision 4,859, 
the department cites the case of Foote v. Arthur, in which the court held that 
a musical instrument was "an implement or structure artiflcially constructed, 
and ordinarily used for the production of a succession of musical and harmo- 
nious sounds," and that certain harmonicas, which containéd one and a half 
octaves, were «ntltled to entry at the lower rate, as musical instruments. 
In Treasury Décision 5,938, the department, in reply to an inqulry as to the 
status of Jew's-harps under the act of 1883, decided that they should be classi- 
fled as musical Instruments, rather than as toys. In conformity wlth the 
Philadelphia judlcial décision. Treasury Décision 9,685 orders a refund to 
the importera in the présent case on jew's-harps and one octave harmonicas, 
as a resuit of suit N. S. 8,431 (Borgfeldt v. Robertson), in which the court 
held that the articles should be classifled as musical instruments, rather 
than as toys. Référence to décisions under the act of 1890 (Act Oct 1, 1890, 
c. 1244, 26 Stat 567) would be ralsleading, as the act did not enumerate 
musical instruments. But the act of 1894 (Act Aug. 27, 1894, c. 349, 28 Stat. 
509) provlded for both musical Instruments and toys. For a little more than 
four months, under thls act, the rate on toys was the higher, and Importers 
successfuUy contended that jew's-harps, toy bugles, toy drums, harmonicas, 
etc., were entitled to the lower rate. Indeed, the learned counsel in the 
présent case sald In thelr brlef, when making the contention under the act 
of 1894: "First. A provision for musical Instruments is more deflnite and of 
greater enumerating force than a provision for toys. Its range is more lim- 
ited, its speciflcations greater. Jew's-harps are at the same time toys and 
musical instruments," etc. Thls contention was sustained in G. A. 2903. 
We are now asked by the counsel to reach a différent conclusion, although 
the only change in conditions of which the board is aware is a change in 
rates. But this reversai in rates is not a sufflcient reason for a reversai in 
rulings founded upon a séries of Judlcial décisions qnd uix)n the settled cus- 
toms practice of almost 20 years. 

We flnd: (1) That the goods are musical instruments, having at least one 
fuU octave, or playing, or capable of playing, a musical air. (2) That the 
goods are toys. Following the judicial décisions referred to, we hold that 
the provision for musical instruments is more spécifie tlian that for toys not 
specially provlded for. We overrule the protests accordingly. 

Comstock & Brown, for importers. 
Henry C. Platt, Âsst. U. S. Atty. 

WHEEIvER, District Judge. Thèse articles are harmonicas or 
mouth organs and metallophones. They hâve been assessed as mu- 
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sical instruments, under paragraph 453, Schedule N, § i, Act July 24, 
1897, c. II, 30 Stat. 193 [U. S. Comp. St. 1901, p. 1678], against the 
daim that they are toys, under paragrapli 418, 30 Stat. 191 [U. S. 
Comp. St. 1901, p. 1674]. They are not so finished as to musical 
qualities that they would be used by musicians, but their musical ef- 
fect is rather such as fits them for the amusement of children. They 
do not rise to the dignity of musical instruments. 
Décision reversed. 



COWL V. TJNITBD STATES. 

(Circuit Court, S. D. New York. July 2, 1900.) 

No. 3,007. 

1. CusTOMS Ddties — Phactice — Failuee to Proddcb Evidence before the 

BOARD OF GENERAL APPUAISERS. 

Where the Board of General Appraisers overruled a protest in a case 
in whicli the importer has failed to produce any évidence in support of 
his contention, and the importer appeals to the Circuit Court, the court 
will permit the importer to introduce évidence on the appeal, if it ap- 
pears that it was not the importer's fault that the évidence was not 
presented to the board. 

2. Samb— Classification— Crude Drugs — Guarana. 

Guarana, a médicinal drug, consisting of a dried paste in the form of 
sausage-shaped roUs, this being the crudest state in which it is ever im- 
ported, and which, before being used as a medicine, must be further pre- 
pared, is not dutiable as a "médicinal préparation," under paragraph 68, 
Schedule A, § 1, c. 11, Tariff Act July 24, 1897, 30 Stat. 154 (U. S. Comp. 
St. 1901, p. 1631), but is free of duty under the provision in paragraph 
548, Free List, § 2, c. 11, of said act, 30 Stat. 197 (U. S. Comp. St. 1901, 
p. 1683), for articles "which are drugs and not edible and are in a crude 
State." 

Appeal by the importer from a décision of the Board of General 
Appraisers afifirming the classification by the collector of customs at 
the port of New York in assessing duty on the importation in question. 

The merchandise consista of a drug known as guarana. It was classifled 
by the collector as dutiable at the rate of 25 per cent, ad valorem under the 
provision in paragraph 68, Schedule A, § 1, c. 11, Tariff Act July 24, 1897, 30 
Stat 154 (U. S. Comp. St. 1001, p. 1631). for "médicinal préparations not con- 
taining alcohol or in the préparation of which alcohol is not used, not spe- 
cially provided for." The importer flled a protest, contending that the article 
should hâve been classifled as free of duty under the provisions of paragraph 
548, Free làst, § 2, e. 11, of said act, 30 Stat. 197 (U. S. Comp. St. 1901, p. 
1683), relating to various articles "which are drugs and not edible and are in 
a crude state, and not advanced in value or condition by refining, grinding, 
or by other process, and not specially provided for." Guarana is a produet 
of Brazil, imported in the form of dark-brown, hard, sausage-shaped roUs 
a foot or more in length and from two to three inches in diameter, and con- 
sisting of a paste prepared from the seeds of paullinia sorbilis, the process 
consisting in shelllng the seeds and moistening them in water, removing a 
papery film over the kernel, pounding them in a mortar, sufflcient water being 
added to reduce it to a semisolid consistency, the article then being made 
into the form of rolls, and wrapped in leaves and dried in the sun or by the 
tire. The testimony of the witnesses is to the efîect that the article Is known 
in trade as a crude drug, this being the crudest form in which it is ever 
imported, and that it is sold to manufacturers and Wholesale dealers, but not 
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to retail druggists, as It Is never used as a medlclne In the condition In whlch 
it Is Imported, but before being used as a medlcine Is prepared as a powder, 
ellxir, or extract, crushed leaves and other impurities being removed in the 
procesB of préparation. 

Hatch & Wickes, for importer. 
Chas. D. Baker, Asst. U. S. Atty. 

LACOMBE, Circuit Judge (after stating the îacts). The testimony 
in this case was ail taken in the Circuit Court, none having been intro- 
duced before the board, and the government raises the objection that 
it cannot, therefore, be considered hère under the décision of the 
Circuit Court of Appeals in U. S. v. China & Japan Trading Company, 
i8 C. C. A. 335, 71 Fed. 864. 

The two cases, however, are net alike. In U. S. v. China & Japan 
Trading Company it appeared from the record that the board affirmed 
the coUector because the importer failed to appear pursuant to its 
notification to show cause why the collector should not be afRrmed. 
In the case at bar, however, the return states : 

"This case was continued and held open for the Importer to produce testi- 
mony, which thelr attorneys stated they desired to offer In regard to the 
crndity of the merchandise and its mode of treatment before It could be used 
as a médicinal préparation; but, It appearing from the facts stated herein 
that such testimony would not be material, the case was decided on that 
ground, without waiting for the production of such évidence." 

It would seem, therefore, that it was not the importer's fault that the 
évidence now in the cause was not presented to the board, and the 
reasoning in the China & Japan Trading Company Case does not 
apply. 

The testimony bfings the case clearly within the décision of the 
Circuit Court of Appeals in this circuit as to elaterium. U. S. v. 
Merck, 13 C. C. A. 432, 66 Fed. 251. The article is a crude drug, and 
not a médicinal préparation. 

Décision of the board and of the collector reversed. 



JOHNSTON V. TURNBTJLIi. 

(District Court, B. D. Pennsylvania. July 15, 1903.) 

No. 42. 

1. ADMiRAiiTT — Injuribs TO Stbvedorb — Dkpective Appliancbs — Negmgence. 
Plaintlfl's Intestate reeeived injuries, from which he died, while assist- 
ing in unloading a vessel, by the brealiing of a chain attaehed to the hoist. 
The chain was »/ie of an Inch In size, the breaking strength of wliich 
was about 10 tons. Three months prier to the accident the chain had 
been used In lifting tubs of phosphate welghing about 1,200 pounds, and 
at no time was there any reason to suspect its wealiness. Two days 
before the vessel reached port the chain was used to lift an anchor welgh- 
ing 2% tons, and after the vessel reached the dock was properly greased 
and inspected, Ilnk by link, without any defect being found. The chalu 
broke while lifting an Iron bucket of ore welghing from 2,000 to 2,50» 
pounds; and, while two experts testlfied that the crack in the link could 
bave been seen by a careful observer, and that the chain was incapable 
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of lifting more than 300 pounds, thelr évidence was disputed by the 
physical facts. Eeld, that the évidence was insiifflcient to establlsh négli- 
gence on the part of the owner of the vessel. 

In Admiralty. 

Joseph H. Brinton, William J. Conlen, and Jasper Yeates Brinton, 
for libelant. 

Convers & Kirlin, for respondent. 

J. B. McPHERSON, District Judge. The libelant is the widow of 
a stevedore who was killed on July 26, 1902, while helping to unload 
a cargo of iron ore from one of the holds of the steamship Fairmead. 
The ore was lifted out in large iron buckets, weighing when full about 
2,000 or 2,500 pounds, attached to a chain fall that was operated by a 
winch in the usual way. Upon this occasion the chain had been in use 
for more than two days, when it suddenly broke while a full bucket was 
being hoisted, precipitating the bucket and its contents into the hold, 
and 80 injuring the décèdent that he died within a few hours. The re- 
spondent is said to hâve been négligent in failing to inspect the chain 
properly; and, as no other breach of duty is alleged, this point alone 
needs to be examined upon this branch of the case. A careful con- 
sidération of the testimony has satisfied me that the charge of négli- 
gence cannot be sustained. Undoubtedly, the cause of the break 
was a defective weld in the chain, as is now apparent from inspection 
of the broken link ; but I think it is by no means clear that the defect 
could hâve been detected either by the eye or by the touch. Two ex- 
pert witnesses bave testified in behalf of the libelant that a crack 
must hâve been présent, and could hâve been seen by a careful 
observer; but I do not think it would be safe to rely on thèse in- 
ferences, in the face of the positive testimony concerning the ex- 
amination of the chain and the test to which it was subjected after the 
examination was finished. Two witnesses swear — and I see no rea- 
son to doubt their truthfulness and their accuracy — that they both ex- 
amined the chain, link by link, two days before reaching port ; that it 
was then used to lift an anchor weighing 23/^ tons from the forward 
well-deck to the forecastle head, and, after the vessel reached the dock, 
was properly greased before it was employed in the work of dis- 
charging the cargo. Three months before the accident it had been 
used at a Georgia port lifting tubs of phosphate weighing about i ,200 
pounds, and at no time, so far as appears, was there any reason to 
suspect its weakness. The size of the chain was °/i6 of an inch, and 
the breaking strain of a Hnk as large as this is about 10 tons. One of 
the experts for the libelant testified that, owing to the crack, which he 
déclares must hâve been présent, the link could not hâve withstood 
a strain of more than 300 pounds ; but the accuracy of this opinion is 
much discredited by the facts that the chain had actually lifted 1,200 
pounds repeatedly three months before, had lifted an anchor weighing 
S,ooo pounds just before reaching port, and had been hoisting an 
average of 2,000 pounds for two days immediately before the break 
finally came. 

On the whole case, I cannot avoid the conclusion that the charge 
ol careless inspection has not been made out. The testimony does 
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not establish to my satisfaction that the defecti^e weld could hâve been 
seen, or otherwise detected, by careful examination, and I àm of opin- 
ion that the ship's officers fulfilled their duty in this respect. They 
certainly were not put upon notice that this chain might break under 
a strain of 2,000 or 2,500 pounds, when the breaking strain of a chain 
of that size is about four times as much, and when this particular chain, 
after a scrutiny that had failed to fînd a flaw, had actually lifted two 
tons and a half only a few days before. 

There being no sufficient évidence of the respondent's négligence, 
the libel must be dismissed. 



THE L. F. MUNSON, 

(District Court, E. D. Pennsylvania. July 25, 1903.) 

No. lof 1898. 

1. Shipping— Damage to Cargo— Cutting of Loqwood Roots to Faciiitate 
Stowage. 

In a suit by a vessel to recover frelght for carrying a cargo of logwood 
roots, the évidence held to sustain in part tlie claim of the cargo owner 
for darnages because Of the lessened market value of the roots caused 
by their being eut by the vessel, to facilitate their stowage, in excess of 
the amount allowable by the custom of the port of loading. 

In Admiralty. Suit to recover freight. 

Horace L,, Cheyney and John F. Lewis, for Hbelant. 

J. Rodman Paul and Howard H. Yocum, for respondent. 

J. B. McPHERSON, District Judge. This action is brought to 
recover a balance of freight due for carrying a cargo of logwood roots 
from the port of Montego Bay, on the north shore of the island of 
Jamaica, to the port of Chester, on the Delaware river. The cargo 
was stowed by the ship, and the défense is that the roots were so much 
injured by improper cutting, due to the anxiety of the master to load 
the vessel as compactly as possible, that their market value was di- 
minished by an amount at least as great as the balance of freight re- 
maining unpaid. There is no doubt that the shippers of the cargo, 
J. E. Kerr & Co., made an allowance to the consignée, the Sharpless 
Dyewood Extract Company of Chester, by reason of the déficient size 
of the roots as they were delivered upon the consignee's wharf, and the 
dispute requires the court to décide whether such defect in quality was 
found in the roots that were delivered to the ship by Kerr & Co., or 
was due to excessive cutting in order to stow the cargo more solidly, 
and therefore more to the advantage of the vessel. 

There is some conflict in the testipiony, but I think the weight of 
the évidence "is decidedly in favor of the respondent, so far as concerns 
most of the sum in controversy. It is agreed that logwood roots de- 
crease in value as they diminish in size. For example, this cargo was 
sold at $18 per ton, but for pièces under 5 pounds in weight the Dye 
Works Company was to pay only $8 per ton ; and I think the testi- 
mony establishes clearly that the size of the roots is regarded by the 
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trade as so essential that a ship loading at Montego Bay is forbidden 
by the custom of the port to eut more than 5 per cent, of the cargo 
for purposes of stowage, and may net eut even this small percentage 
to a less weight than 5 pounds to the pièce. When the ship arrived 
in Chester she unloaded 353 tons 60 cwt., of whieh 34 tons 120 cwt., 
or nearly 10 per cent., was in pièces weighing less than 5 pounds each. 
This was a fault of the ship, if the small size of the pièces was due to 
cutting for purposes of stowage, and upon ail the évidence I am of 
opinion that this explanation of the matter should be accepted. The 
rest of the cargo, 287 tons 130 cwt., while it was composed of pièces 
and roots weighing more than 5 pounds eaeh, was of such inferior sizes 
that the consignée claimed, and received from the shippers, an allow- 
ance of $1 per ton. The respondents claim that this defect in quality 
was whôlly due to improper cutting by the ship, but I am unable to 
sustain this contention altogether, although I hâve no doubt that it 
should be sustained in part. The testimony leaves it somewhat con- 
jectural what proportion of this déficient quality is due to the fault of 
the ship, and what proportion is probably due to the comparatively 
small size (although above 5 pounds) of the roots as they were shipped 
by Kerr & Co., but I think I may not be far wrong if I charge one-half 
against each of the parties. 

The libelant is therefore entitled to a decree for one-half of $287.06, 
with interest from January 31, 1898, two-thirds of the total costs to 
be paid by the libelant, and one-third by the respondent. 



LEHMAN v. SALZGEBER. 

(Circuit Court, D. Oregon. July 30, 1903.) 

No. 2,752. 

1. CONTRACTS— MUTUALITY OP OBLIGATION— CONSTRUCTION. 

Défendant contracted to sell plalntifï 12,000 pounds of hops of the crop 
of 1902, and to deliver the same at a certain warehouse at plaintiff's direc- 
tion. The contract provided for the picking and curing of the hops, and 
declared that plaintiff agreed to advance to défendant $1 on the signing 
of the contract, and for picking purposes the sum of 6 cents a pound, pro- 
vided that the hops on the pôles, in the plaintiff's opinion, promised a 
good quality, etc., "and upon delivery and aceeptance of sald hops" the 
plaintiff would pay a certain amount per pound, etc. Helâ,, that the 
clause on "delivery and aceeptance of the hops" the plaintiff would pay, 
etc., did not eonfer on plaintifC the arhitrary right to refuse to accept hops 
of the quality described, and that the contract was therefore not void for 
want of mutuality of obligation. 

Cotton, Teal & Minor, for plaintifif. 

W. L. Boise and John T. McKee, for défendant. 

BELLINGER, District Judge. This is an action for damages for 
the failure to deliver certain hops in accordance with an agreement 
between the parties, in substance as foUows : The défendant, in con- 

1 1. Mutuality in contracts, see note to American Cotton Oil Co. v. Kirk, 
15 0. C. A. 543. 
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sideration of the sum of $i paid, agreed to sell and deliver to the plaîn- 
tiff 12,000 pounds of hops of thé crops of the year 1902, and to deliver 
said hops to the Reedville warehouse dépôt, or on board the cars, at 
such time between the ist and 3ist days of October in said year as the 
plaintifif might direct — 

"Each baie of said hops to contaln from one himdred and elghty to two hun- 
dred pounds of hops (seven pounds tare per baie to be allowed) and are to be 
put up In new baie cloth; the said hops shall be of choice quality of even 
color, well and cleanly plcked and well cured, but net high dried, free from 
mould or black blight.and not broken. And the gaid party of the flrst part 
f urther agrée that this contract Shall hâve préférence, both as to quantlty 
and quality, over ail other contracts made as to said growth of hops by the 
party of the flrst part with any other purchaser. The said parties of the 
second part agrée to advance to the said party of the flrst part one (1) Dollars 
upon the sighing of thèse présents, and for picking purposes on or about the 
flrst September of said year, the sum of Six (6) cents per pound at Aurora, 
Oregon, provided that at that time the said hops on the pôles, in the opinion 
of the parties of the second part, promise a good quality, and provided that 
at that time no lien superior to the one hereby created exista on said crop 
of hops; and for such advances with six per cent, interest a lien is hereby 
granted to parties of the second part on said crop of hops prlor and préférable 
to ail other liens ; and upon the delivery and acceptance of said hops, the said 
parties of the second part wIU pay in current funds of the United Statea or 
their équivalent flve one-half (5%) cents per pound, the balance due on said 
hops at (11%) eleven one-half cents per pound, that being the agreed priée 
for said hops, and ail money advanced for the purposes aforesaid, with six 
per cent, interest to be deducted from the purchase priée of said hops." 

It is alleged that the défendant made default in this agreement, by 
refusing to deHver the hops contracted for, and that the plaintif? has 
been damaged by such refusai in the sum of $2,581, with interest. 

To this complaint défendant demurs upon the ground that the plain- 
tif!, by the terms of the contract, is under no obligation to accept the 
hops contracted for, and that, inasmuch as there is no obligation on 
the plaintiflf's part, the défendant is not obliged to deliver. 

I am of the opinion that the clause, "and upon the delivery and ac- 
ceptance of said hops, the said parties of the second part will pay," etc., 
does not confer upon plaintifï the right arbitrarily to refuse to accept 
hops when of the quality described ; that this clause is intended to fix 
the time of payment, not to make such payment discretionary on the 
plaintifï's part ; that if the hops are of the quality stipulated for in the 
contract, and are baled as reqtiired by its terms, the obligation of the 
plaintifif to accept them is absolute. The plaintifï has the discrétion 
under this contract not to make the advance of six cents per pound 
about the ist day of September. As to this advance the plaintifï is 
authorized to act upon his own opinion as to whether the hops hâve 
the promise of a good quality. But without this, he is still required 
to accept the hops when they are harvested and delivered, if they are 
of the quality provided for. 

The demurrer to the complaint is overruled. 
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BRUCE V. RAYNER, Atty. Gen. of Md., et al. 

(Circuit Ck)urt of Appeals, Fourth Circuit July 17, 1903.) 

No. 483. 

L Ihterstatb Extradition— Mattkbs Bbvibwablb Oîf Habbas Cokpus— 
Fleeino frou Justice. 

The question wliether a person arrested on a governor'a warrant for 
return to another state on réquisition from its Governor is a fugitive 
from the justice of such state Is one of fact, whlch may bë inqulred into 
by the courts on a writ of habeas corpus, the décision of the Governor 
In Issulng his warrant being prima facle évidence of the fact, but not 
conclusive; although, when such décision was made after a hearlng and 
on conflicting évidence, It will not be reversed by a court 

2. Samb— Evidence Rkceivable. 

In habeas corpus proceedings for the discharge of a person held under 
an extradition warrant Issued by the Governor of a state, the court wlll 
not recelve évidence tendlng to show the gullt or Innocence of the person 
whose surrender Is sought In determinlng the question whether or not he 
is a fugitive from justice. 

8. Same. 

In habeas corpus proceedings for the discharge of a person held undei 
an extradition warrant for return to another state to answer to an indlct- 
ment for blgamy, where, under the statute of such state, a prosecution 
for blgamy Is barred in two years after the date of the offense, unless 
the accused flees from justice, and the indlctment upon whlch the réqui- 
sition was based was found more than two years after the date of the 
offense laid thereln, it Is compétent for the petitioner to show that he 
remained in sueh state, wlthout being concealed, for more than two years 
after the date of the alleged offense, slnce such évidence does not go to 
any matter of défense, but tends to prove that petitioner Is not a fugitive 
from justice. 

Appeal from the Circuit Court of the United States for the District 
of Maryland. 

Thls case cornes up on appeal from the Circuit Court of the United States 
for the District of Maryland. Thomas Bruce, the appellant, being in custody 
of an agent of the state of New Jersey under the warrant of the Governor 
of Maryland, applled on the 2d January, 1903, to the Circuit Court of the 
United States for a writ of habeas corpus. Hls pétition sets f orth his arrest 
and alleged unlawful détention under a warrant Issued by the Governor of 
Maryland in response to a réquisition of the Governor of New Jersey, and 
proceeds as foUows: "Thlrd. Your petitioner is advlsed and belleves and 
charges that the sald réquisition is based upon an indlctment alleged to hâve 
been found by a grand jury in and for the county of Essex, in the state of 
New Jersey, whlch Indlctment your petitioner charges is defective, illégal, 
nuU and void, and without reasonable or adéquate fonndatlon in law or in 
fact, and without probable cause; and your petitioner charges that sald In- 
dlctment does not show that any crime has been committed by him under 
the laws of the state of New Jersey, although professlng so to charge him 
wlth the crime of blgamy." The writ of habeas corpus havlng been issued, 
the body of the prlsoner was produced, and a return made to the writ Thls 
return avers that the prlsoner, Thomas Bruce, Is lawfully In custody by 
vlrtue of a warrant Issued to the agent of the state of New Jersey by the 
Governor of the state of Maryland, upon the request of the Governor of New 
Jersey, on the ground that sald Thomas Bruce is wlthln the state of Maryland 
as a fugitive from justice of the state of New Jersey, under an indlctment 
charging him wlth blgamy, a crime committed by him withln the state of 
New Jersey, agalnst the laws of New Jersey; the papers accompanylng the 

T 1. See Habeas Corpus, vol. 25, Cent Dlg. § 90. 
124 F.— 31 
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demand by sald Govemor of New Jersey being certlfled as authentic by him. 
To this retum tïie petltlbtiêr, Thomas Bruce, teplled that he is not lawfuUy 
in custody, bas ijot beeia properly indlcted for any offense agalnst the laws 
et New Jersey, espeolàHy and partlcularly of the crime of bigamy, and also 
denying that he is a fugitive from justice of the sald state. Hearing the re- 
tum, the court discharged the writ, a;nd ièèmanded the petitioner into custody. 
Leave to appeal was granted, and the cause is hère on eight : assignmenta of 
error. The flrst six of thèse allège for error that the court dld not hold that 
the Indlctment presented- to the Governor of Maryland did not properly and 
legally charge the petitioner with a crime against the laws of New Jersey. 
The laws of New Jersey on thls subject appear hereafter. The seventh and 
eight assignments of error charge errors in the court in excluding testimony 
ofCered by the petitioner for the purpose of showing that Withln the two 
years succeeding llth March, 1897, the date charged in the indlctment as 
the date of the alleged offense, the petitioner was a résident of the state of 
New Jersey, and, except at intervais, when absent on business, was not with- 
out the reach of crlminal process in said state, And, further, that the peti- 
tioner was a résident of the said state of New Jersey, living there, except at 
intervais when absent on account of business, prier to said alleged offense, 
untii about December 1, 1900, The warrant of the Governor of Maryland 
4oes not disclose whether he considered any évidence bearing upon the ques- 
tion was the petitioner, Thomas Bruce, a fugitive from justice; nor whether 
he considered the sufflciency of the indlctment. When the cause was heard 
in the Circuit Court no testimony was received upon the question was the 
petitioner a fugitive from justice. Apparently the court dld not go behind 
the warrant of the Governor of Maryland. 

Richard B. Tippett and Wilson J. Carroll (Thomas I. Elliott, on 
the brief), for appellant. 

Edgar AUan Poe (Robert M. McLane, on the brief), for appellees. 

Ëefore GOFF and SIMONTON, Circuit Judges, and KELLER, 
District Judge. 

SIMONTON, Circuit Judge (after stating the facts. as above). 
Was this error on the part of the court ? Section 2, cl. 2, art. 4, of 
the Constitution of the United States, déclares : 

"That a person charged in any state with treason, felony or any other crime 
who shall flee from justice and be found in another state, shall on the demand 
of the executive of the state from which he fled be delivered up to be removed 
to the state having jurisdlction of the crime." 

Provision for executing this mandate of the Constitution is made 
in sections 5278-5279, Rev. St. U. S. [U. S. Comp. St. 1901, p. 3597]. 
Whénever, however, a person charged with being a fugitive from jus- 
tice is arrested under a warrant of the governor of a state for de- 
livery to the authorities of the demanding state, he is entitled to in- 
vbke the judgment of the judicial tribunals, either fédéral or state, 
by writ of habeas corpus upon the lawfulness of his arrest and im- 
prisonment. Roberts v. Reilly, 116 U. S. 94, 6 Sup. Ct. 291, 25 L. 
Ed. 544; Robb V. Connolly, ïii U. S. 624, 4 Sup. Ct. 544, 28 L. Ed. 
S42; Ex parte Hart, 63 Fed. 249, 11 C. C. A. 165, 25 U. S. App. 
22, 28 L. R. A. 801. When a demand of this character is made on 
the Governor of a state, two questions are presented to him : First. 
Is the person demanded substantially charged with a crime against the 
laws of the stâte from whose justice it is alleged that he has fled by 
an indictment or affidavit properly certified? Second. Is he a fugi- 
tive from justice from thé state détiiahding him? 
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The first is a question of law, and as such always open to judicial 
inquiry on the face of the papers on application for discharge under 
a writ of habeas corpus. Roberts v. Reilly, supra. The second is a 
question of fact, and the issuance of a writ of remand by the Governor 
is prima facie and presumptively conclusive of this fact, whether he 
makes an express finding thereon or not. Roberts v. Reilly, supra. 
In this case it is said: 

"How far the décision of the Governor on this question of fact may be re- 
vlewed judicially in proceedings in habeas corpus, or whether it is not con- 
clusive, are questions not settled by harmonious judicial décisions, nor by 
any authoritative judgment of the Suprême Court of the United States." 

But the learned judge delivering the opinion treats the conclusion 
of the Governor as prima facie and presumptively correct only until 
such presumption is overthrown by contrary proof. To the same 
eflfect is Ex parte Reggel, 114 U. S. 653, 5 Sup. Ct. 1148, 29 L. Ed. 
250. Both of thèse cases go into an examination of the facts, and 
coïncide in the conclusion of the Governor. A fugitive from justice 
is one vvho, having committed a crime vvithin a state, either conceals 
himself within the state or départs therefrom so that he cannot be 
reached by ordinary process. Therefore, in determining whether 
he be delivered on the demand of the state in which he is charged 
with crime, it must appear not only that he was properly indicted; 
it must also appear that he was within the state when the crime 
charged was committed, and also that he had concealed himself, or 
had absconded, so that he could not be reached by ordinary process. 
Ex parte Reggel, 114 U. S. 651, 652, 5 Sup. Ct. 1148, 29 L. Ed. 250. 
So it would seem that the question of fact is always open to inquiry. 
The mère réquisition of the Governor of the demanding state can- 
not be accepted as conclusive of the facts, else the accused person 
may be remanded, notwithstanding incontestable proof that lie had 
never been within the state whose executive is demanding him. Ex 
parte Reggel, 114 U. S. 652, 5 Sup. Ct. 1148, 29 L. Ed. 250. It 
is clear, therefore, that this fact is open to proof and examination. 
Hyatt V. New York, 23 Sup. Ct. 456, 47 L. Ed. 657. And if one fact 
which constitutes the term "fugitive from justice" can be inquired 
into, why should not the other facts, equally necessary, be also in- 
quired into ? It is no doubt true that, if conflicting évidence has been 
submitted to the Governor of the state in which the person is found 
upon the question of fact, and he, considering it, had decided to de- 
liver the person demanded, the presumption being always in favor 
of the Governor's décision, the courts will not inquire into and re- 
verse his décision. As is said in Hyatt v. New York, supra : 

"If, upon a question of fact made before the Governor, which he ought to 
décide, there were évidence pro and con, the courts might not be justifled in 
reversing the décision of the Governor upon the question. In a case like that, 
where there was some évidence sustaining the finding, the courts might re- 
gard the décision of the Governor as conclusive." 

In the case at bar the record does not disclose whether any évi- 
dence was ofïered before the Governor of Maryland, or whether 
he acted solely on the réquisition. If the delivery of Bruce had been 
perfected, and he had been restored to the jurisdiction of New Jer- 
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sey, then no inquiry înto the action of the Governor of Maryland could 
be made. "His warrant, unassailed by compétent authority, is com- 
plète justification of the arrest and surrender of the alleged fugitive. 
When so delivered by virtue of such warrant, his surrender is law- 
ful, and the demanding state has rightful possession of his person, 
and may lawfully subject him to criminal process for the offense 
charged. The executive warrant has then spent its force. It is no 
longer operative." In re Cook (C. C.) 49 Fed. 841. See, also, 
Streep v. United States, 160 U. S. 128, 16 Sup. Ct. 244, 40 L. Ed. 365. 
In the case In re Cook, above quoted, Jenlcins, J., speaking for the 
Circuit Court of Appeals says : 

"It is essential to compliance with such executive demand that the person 
■whose surrender is demanded be adjudged a fugitive from justice of the de- 
manding State. The décision of the executive is not conclusive of that fact. 
And so we are of the opinion that the action of the executive Is revlewable 
by fédéral tribûnals, and it is compétent for the courts to détermine whether 
in fact the demanded person is a fugitive from justice." 

He sustains this doctrine by quoting from a number of state cases. 
An important question in this connection is, what kind of testimony 
can be admitted? It would seem that it is not compétent either for 
the Governor or for the court to go into évidence tending to show 
the guilt or innocence of the party whose surrender is sought. This 
would, in effect, be a trial of the case, although the manifest design 
of the Constitution and the act of Congress is that the party de- 
manded should be remitted for trial exclusively in the state in which 
he stands charged with having committed the offense. In re Leary, 
Fed. Cas. No. 8,162. See, also, In re White, 55 Fed. 54, 5 C. C. A. 
29, which says: 

"Nor upon princlple and in the absence of controUing authority should the 
statute be construed as authorizlng an inquiry into the guilt or innocence of 
the person In the tribûnals of the state in which he is found." 

And, also, in Re Bloch (D. C.) 87 Fed. 981, it is said: 

"In habeas corpus proceedings for the discharge of a person held under an 
extradition warrant Issued by the Governor of a state, the fédéral courts wlll 
not conslder or pàss upon any matters of défense to the indlctment upon 
which extradition is based, nor a charge that the réquisition proceedings are 
instigated by malice, and intended to annoy or harass the petitioner. Whether 
the charge is legally and sufflciently laid in the Indictment is a judlcial ques- 
tion to be decided by the courts of the state in which the crime was com- 
mitted, and not by the executive authority of a state upon whom the demand 
was made." 

Kentucky v. Dennison, 24 How. 66, 16 L. Ed. 717. 

So, also, such inquiry cannot be made by the court reviewing the 
action of the governor. 

The indictment presented to the Governor of Maryland was in 
thèse words : 

"Essex Oyer and Terminer and General Jail Delivery. September Term, 
A. D., 1902. Essex County, to-wit: — The grand jurors of the State of New 
Jersey, in and for the County of Essex, upon their oath, Présent, that Thomas 
Bruce, late of the City of Newark, in the County of Essex aforesaid, on the 
twelfth day of November, eighteen hundred and seventy-nine, at the City of 
Richmond, in the State of Virginia, did marry and hâve for his wife, one 
Louisa Howard, and afterwards while the said Thomas Bruce was so man-A-d 
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to the sald Loulsa Howard, did on the eleventh day of March, in tlie year 
of our Lord, one thousand eight hundred and ninety-seven, with force and 
arms at the City of Newark aforesald, in tlie County aforesaid, and withln 
the jurisdiction of the court, unlawfully marry and take to wife one Mary 
Cecilia Hannon, the said Louisa Howard then and there being still alive and 
the lawful wife of the said Thomas Bruce, contrary to the form of the Statute 
In such case made and provided, and agalnst the peace of the State, the 
govemment and dignity of the same." 

It is stated in the pétition of Thomas Bruce that he was living in 
New Jersey anterior to and at the time of the commission of the 
crime charged in the indictment, and that he continued to live in the 
State of New Jersey, occasional absence for business excepted, up 
to December, igoo. Does this allégation go to the sufficiency of the 
indictment? Is it a matter of défense, or is it an allégation bearing 
upon the question, is he a fugitive from justice? The petitioner is 
indicted for the crime of bigamy under the statute of New Jersey 
above quoted. The crime alleged is that, being already married to 
a living wife, he went through the ceremony of marriage with an- 
other person. That act constituted the crime. And it is not a con- 
tinued crime. The cohabitation after the second marriage is not in- 
volved in the charge of bigamy. The date of the marriage is essen- 
tial, for the second marriage, to be a crime, must hâve been entered 
into whilst the accused has a wife living. A statute of the same state 
of New Jersey (Gen. St. p. 1145, § 130) déclares as follows: "Nor 
shall any person be prosecuted, tried or punished for any offense not 
pûnishable by death" (of which bigamy is one), "unless the indict- 
ment shall be found within two years from the time of committing 
the offense. * * * Provided further, that nothing herein con- 
tained shall extend to any person fleeing from justice." The indict- 
ment in this case, as we hâve seen, was found September term, 1902, 
and charges bigamous marriage of the petitioner as of the iith March, 
1897. It thus appears that, in order to prosecute, try, or punish one 
charged with bigamy in New Jersey, it must appear that he or she, 
having a wife or husband living, has been guilty of the act of mar- 
riage to another person within two years of the finding of the indict- 
ment ; and that, unless such indictment is so brought within the said 
two years, the prosecution will not lie, unless the person accused be 
a fugitive from justice. No\v, we bave seen that, to make one a 
fugitive from justice, it must appear, fîrst, that he was within the state 
when the crime charged is alleged to hâve been committed; second, 
that, being amenable to criminal process, he either concealed himself, 
or avoided it so that he could not be served, or that he departed the 
state, and so avoided service. If, therefore, it could be shown that 
he did not conceal himself within the state during the period which 
he was amenable to criminal process, this would be évidence tending 
to establish the fact that he was not a fugitive from justice. This 
testimony would not go to the sufficiency of the indictment, or to any 
manner of défense ; it would be directed solely to the question wheth- 
er he was a fugitive from justice — a. question of fact. The court, 
as has been seen, can inquire whether the accused was within the 
state at the date of the alleged crime, and pursuing its inquiry it can 
ascertain if, being within the State at that time, he remained' within 
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reach of its criminal process during the whole period for which such 
process could run. If this be established, then it could reasonably 
be concluded that he is not a fugitive from justice, and so not within 
the provisions of the Constitution or of the act of Congress. It is 
not a question of pleading, presented to the court on the trial of the 
accused, as in United States v. Cook, 17 Wall. 168, 21 L,. Ed. 538, 
but a question of fact to be disposed of before remanding the accused 
to the demanding state. He cannot be remanded uniess he be a fugi- 
tive from justice. 

To sum up : We are of the opinion that the Circuit Court hearing 
the case on the pétition, return, and replication in habeas corpus 
could judicially inquire into the sufificiency of the indictment under 
which petitioner was demanded (Ex parte Hart, 63 Fed. 249, 11 C. 
C. A. 165, 25 U. S. App. 22, 28 L. R. A. 801) ; that it could also ju- 
dicially inquire into the facts bearing upon the question whether 
the petitioner was or was not a fugitive from justice, and that the 
court erred in not permitting testimony to be introduced touching 
this question. 

It is ordered that the cause be remanded to the Circuit Court, 
with instructions to receive such testimony as will properly bear upon 
the question whether or not the petitioner in this case was a fugitive 
from justice. 



CANDA et al. v. MICHIGAN MALLEABLE lEON CO. 

(CSrcult Court of Appeals, Sixth Circuit. August 14, 1903.) 

No. 1,182. 
L Patents— AssiQNMBNT. 

An assignment by a sole patentée of ail his right, tille, and interest In 
the patent, "belng an entire Interest therein," is sufflcient to vest tlie title 
In the assignées. 

3. Same— CoNTRiBOTOBT Infrinoement— Makinq Paht op Infbikging Steuc- 

TUEE. 

One who manufactures an essentlal part of an infringlng structure, 
which Is adapted to no other use, and sells It to another to complète the 
structure, is a contributory to and liable for the infringement. 
8. Same— Validitt and Consteuotion dp Claims— Référence to Spécifica- 
tion. 

A claim of a patent is not void because the élément therein claimed 
does not by itself. cons^itute a complète operative structure, where those 
familiar with the art would understand its use, and especially where the 
claim refers to the spécification, which in such case may be looked to for 
the purpose of ascertaining the connection in which the device is used, 
and the other parts necessary to complète the structure and render it 
operative, although such parts cannot be imported Into the claim. 

4. Same— Anticipation. 

A patent otherwlse valld is not void for anticipation because a prior 
patent covers a device which might be so constructed as to be capable of 
the same use as that of the later patent, where the prior patent gives no 
sign that such use was contemplated, and no spécifie directions for such 
construction. 

T 2. Contributory Infringement of patents, see note to Edison Electric Ldght 
Oo. V. Peninsular Light, Power & Heat Co., 43 C. C. A. 485. 
If 4. See Patents, vol. 38, Cent. Dlg. §§ 66, 79. 
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5. Same— Infbingement— Drawbak Attachments. 

The Canda patent, No. 460,426, for a drawbar attachment for rallroad 
cars, claim 1, covering a spring caslng for attachment to the draft tlmbers, 
construed, and held not anticipated, valld, and infringed by the device of 
the Thornbrough patent. No. 588,722. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

This is an appeal from a decree dlsmlssing the blll in a suit brought by 
the appellants complaining of the infringement of claims 1, 2, and T of letters 
patent No. 460,426, granted September 29, 1891, to Ferdinand E. Canda, the 
assignor of the complainants, and praying for an injunction, and for profits 
and damages. The patent was granted for improvements in the construction 
of drawbar attachments for railroad cars. The défendant answered, denying 
the title of the complainants to the grant contained in the patent, and deny- 
ing also that the patentée was the first and real inventer of the supposed 
improvements, or that the patent was valid, or was of any utility or value, 
and f urther denying infringement thereof. A large number of patents of prior 
date were specifled as anticipations of the alleged invention described in the 
patent in suit A replication was filed and proofs taken. At the hearing the 
Circuit Court held ail the above-mentioned claims invalid upon the ground 
that the alleged invention was anticipated by former inventions for which 
patents had been granted, several of which are particularly discussed in the 
opinion of the Circuit Court which is sent up in the transcript. In accordance 
with its said opinion, the bill was dismissed, 123 Fed. 95. 

Parker & Burton (James C. Chapin, of counsel), for appellants. 
W. H. Singleton, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and WANTY, 
District Judge. 

SEVERENS, Circuit Judge, having made the foregoing statement, 
delivered the opinion of the court. 

The invention for which the Canda patent was granted relates to 
the attachments at the inner end of the drawbar in railroad cars, 
whereby the connection is made between the drawbar and the draft 
timbers of the car. It is commonly known that provision is made by 
such attachments for easing the shock in starting and stopping rail- 
road cars, and that this is done by allowing a sliding motion of the 
drawbar between the draft timbers running lengt'hwise of the car and 
providing a spring or springs at or near the inner end of the drawbar, 
and so associated with it as to resist the inward thrust of the drawbar 
as well as the lengthwise pull in forward draft, one end of the springs 
being secured to or in contact with the drawbar or some of its attach- 
ments — as, for instance, a follower fixed thereon — and the other to 
the draft timbers or something thereto attached. A easing is neces- 
sary to contain and hold in place such springs and the tail of the draw- 
bar sliding between them and the followers, and sometimes perhaps 
other parts. The easing is necessary not only as a housing for the 
apparatus, but also to keep the parts in place, and to serve as the 
médium by which the force applied to the drawbar is communicated 
to the car. It is particularly this easing which is the subject of the 
Canda patent. The inventer states that lus object is to construct a 
easing of such form as to secure the best anchorage in the draft tim- 
bers, and also to admit easy access to the parts within it for the pur- 



488 



124 FEDERAL REPORTER. 



pose oî removing them, and this without taking down the casing itself, 
which is rigidly attached t& the draft timbers, and cannot, without 
much labor and loss of time, be removed. Accordingly he makes his 
casing with rigid sides and top, and adapted to be let into the inner 
sides of the draft timbers, and the casing firmly bolted thereto. To 
provide easy access to the parts contained, he leaves the bottom of the 
casing open, and adapted to receive a bottom plate ; the expectation 
being — ^though that is not made an élément of his fîrst claim — that 
the bottom will be supplied by the builder. 




Fig. I of the drawings hère produced illustrâtes the casing and the 
bottom plate. 
The claims involved in the présent controversy are as follows : 

"(1) In a drawbar attachment for railroad cars, a spring casing formed in- 
tegrally wlth a single castlng having a closed top and an open bottom and 
constructed for attachment to the longitudinal draft timbers, substantially 
as hereln shown and described. 

"(2) In a drawbar attachment for railroad cars, the comblnation, with the 
draft timbers, of a spring casing permanently attached to the timbers, and 
provided wlth a removable bottom plate extendlng the entlre length of the 
casing, and locked to the sides of the casing, substantially as specifled." 

"(7) In a drawbar attachment for railroad cars, a spring casing adapted to 
be permanently attached to the draft timbers, and provided with one or more 
removable plates that lock wlth the sides of the casing, substantially as and 
for the purposes hereln shown and described." 

I. The fîrst ground taken by the défendant against the maintenance 
of the suit is that the assignment ofïered in évidence is not, in légal 
efïect, a transfer of the entire interest in the patent, but only of the in- 
terest of the assigner. The language of the assignment is as follows : 

"I, the underslgned, Ferdinand E. Oanda, of the borough of Manhattan. 
Jn the City of New York, for and in considération of one dollar and other good 
and valuable considérations, the receipt whereof is hereby acknowledged, hâve 
sold, asslgned, and transferred, and by thèse présents do sell, assign, and 
transfer, unto Canda Brothers, a flrm composed of Charles J. Canda and 
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myself, an my rights, tltle, and Interest in and to six certain letters patent 
Issued to me by the United States of America, and numbered and dated aa 
foUows, viz.: No. 460,426, dated September 29, 1891 [and five others enumer- 
ated], being an entire interest tlierein, for the sole use of said firm of Canda 
Brothers and its légal représentatives, successors, and assigns." 

The following statement of his point is taken from the brief of coun- 
sel for the appellee: 

"If 'my' interest was 'the' entire, and not simply 'an' entire interest, tben 
it was incumbent npon appellants to prove this, whlch. If true, mlght be done 
by oral testimony." 

The assigner was sole patentée. It will be noticed that the assignor 
is one of the assignées. But no criticism is made upon that circum- 
stance. We think the objection stated is hypercritical, and that the 
intent and efïect of the assignment was to transfer a one-half interest 
to the other partner, nothing appearing to show that the partners 
stood upon unequal terms. 

2. It is contended for the appellee that the évidence does not show 
that the appellee participated in the aîleged infringement. In support 
of this contention it is urged that the proof shows that the appellee 
made only the casing for the springs and other contents without 
any bottom, and had never associated it with the other parts with 
which it must be connected in order to make it of any use. This ob- 
jection can hâve no application to the first claim, for that is on the 
casing without a bottom. Nor has it proper application to the other 
claims ; for, if the défendant constructed and sold an essential part of 
the infringing structure for the purpose of enabling another person 
to infringe the patent by adding something else to make the entire in- 
fringing article, it made itself a contributary to, and liable for, the in- 
fringement. And we hâve no doubt that this was the fact. The 
casings without bottoms which the défendant made and sold were 
good for nothing else. Their form and characteristics plainly indi- 
cated their purpose. The case is not like one where the thing made is 
also adapted to use in other ways. It would be wholly inadmissible 
to shut out the man-facture or sale of things adapted to a proper and 
lawful use. That would interfère with the rights and privilèges of the 
public. But it has been held that, even in that case if it were proven 
that the thing, although adapted to other uses, was nevertheless in- 
tended by the seller to go into, and contribute to, the infringement by 
another, the furnisher could not escape the conséquences of the in- 
fringement. Heaton Peninsular Button Fastener Co. v. Eurêka Spe- 
cialty Co., ;v7 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728 ; Edison Elec- 
tric Light Co. v. Peninsular Light, etc., Co. (C. C.) 95 Fed. 669, 673, 
afifirmed in loi Fed. 831, 43 C. C. A. 479. The test in ail cases is 
whether the facts show an actual participation in the wrongful act 
complained of. We cannot resist the impression that upon the appli- 
cation of this test the défendant must stand upon the same footing 
with the party who complètes the infringement by adding the other 
élément necessary to the completion of the former. 

3. The counsel for appellee makes the point that claim i does not 
describe an operative structure, and he contends that, because a casing 
without a bottom would serve no purpose, and could be put to no use. 
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this claim must fail. But it is erroneous to suppose that because the 
élément, or the combination of éléments, in a claim, do' notof them- 
selves çoristitute an operative thing, or one capable of any use, the 
claim is, therefore, void. No doubt that would be the resuit if no use- 
ful place for it was known to those familiar with the art, and the inven- 
tor himself disclosed no relation in which it would be useful. Ail 
that is plain enough. But a man may invent a single élément, or an 
improvement in some élément, in a machine or some other product, 
or he may invent an entire machine or product, and he may claim ac- 
cording to his invention, and explain its adaptations, if they are net 
likely to be understood. Nobody familiar with the subject could hâve 
any doubt from reading this claim, without more, as to the particular 
thing which the patentée claimed as new, or in what relation to other 
parts, and, what other parts, it was designed to be used. Aided by 
the spécification, ail doubt is removed as to what the more gênerai 
statements of the claim mean. It is well settled that for such purpose, 
and especially when the claim refers to the spécification for further 
description, it is proper to resort to the spécification, if explanation is 
necessary. Soehner v. Favorite Stove, etc. Co., 84 Fed. 182, 28 C. 
C. A. 317; Stilwell-Bierce & Smith- Vaile Co. v. Eufaula Cotton Oil 
Co., 117 Fed. 410, 54 C. C. A. 584; Klein v. Russell, 19 Wall. 433, 
466, 22 L. Ed. 116; Hailes v. Van Wormer, 20 Wall. 353, 22 L. Ed. 
241 ; Lamb Knit Goods Co. v. Lamb Glove & Mitten Co. (C. C. A.) 
I2Q Fed. 267, 269. The claim cannot be broadened or be made to in- 
clude things not therein included, but to know what is included we 
may resort to the spécification for the purpose of interpreting the 
daim. And this is really nothing else than applying the gênerai rule 
applicable to ail written instruments. This is entirely consistent with 
the rules stated by Mr. Justice Brown in McCarty v. Lehigh Val. 
Ry. Co., 160 U. S. lie, 116, 16 Sup. Ct. 240, 40 L. Ed. 358, which is 
cited to sustain the objection to referring to the spécification to help 
out the claim. The learned justice says : 

"There Is no suggestion in either of thèse claims that the ends of the 
bolster rest lUpon springs In the side trusses, although they are so described 
in the spécification and exhibited in tlie drawings. It is suggested, however, 
that this feàture may be read into the claims for the purpose of sustainlng 
the pateiit. While this may be done with a vlew of showing the connection 
in which a device is used, and provlng that It is an operative device, we know 
of no prinçiple of law which would authorize us to read Into a daim an élé- 
ment which is npt présent for the purpose of making out a case of novelty 
or infringeiaent." 

In accordance with this statement we may refer to the,specifîcation 
"with a view of showing the connection in which the device is used, 
and proving; that it is an operative device," and we learn that the 
article described is intended to be used with a bottom plate, and that 
the patentée shows a.suitable bottom plate. Thus èverything is sup- 
plied to the hànd of the workman for making the thing invented 
operative. 1 The somewhat figurative, but now familiar, expression of 
Mr. Justice Bradley in White v. Dunbar, 119 U. S. 47, 7 Sup. Ct. 72, 
30 L. Ed. 303, is also cited: 

"Some personS seem to suppose that a claim in a patent is like à nosè of 
wax, which may be turned and twisted la any direction, by merely referring 
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to the spécification, so as to malse it include sometliing more tiian, or some- 
tliing différent from, what Its words express." 

But when the language used and its context is carefully examined, 
it means nothing else than that we may not look to the spécification 
for the purpose of calling in éléments not at ail included in the claim, 
but may do so for the purpose of explaining it. Stilwell-Bierce & 
Smith- Vaile Co. v. Eufaula Cotton Oil Co. et al., 54 C. C. A. 584, 117 
Fed. 410. If, when thus explained, the spécification answers the calls 
of the claim, there is no difficulty. But one may not read into a claim 
an élément not contained in it when its meaning is once settled by 
construction. So this first claim cannot include the bottom plate, 
though it may refer to it either in terms, or by the suggestions which 
it imparts to one familiar with the subject. And, since the open bot- 
tom would suggest the necessity of a bottom plate, the skill of the me- 
chanic will supply it in adapting the invention to a useful purpose. 
Deering v. Winona Harvester Works, 155 U. S. 286, 302, 15 Sup. Ct. 
118, 39 L. Ed. 153; Goshen Sweeper Co. v. Bissell Carpet Sweeper 
Co., 19 C. C. A. 13, 92 Fed. 67, 73, 74; Roberts v. Nail Co. (C. C.) 
53 Fed. 920; Campbell Printing Press Co. v. Duplex Printing Press 
Co. (C. C.) 86 Fed. 315, 321. 

4. There were many previous patented constructions of apparatus 
designed for the same gênerai purpose as that of the Canda patent. 
It is not necessary to consider ail of them, but we will examine such 
of them as seem most pertinent, and most relied upon by the défendant 
as anticipations of the first claim for invention for which Canda's 
patent was granted. Substantially, as shown and described, this claim 
is for a spring casing having its sides and top cast in a single pièce 
adapted for attachment to the draft timbers, and having an open bot- 
tom, adapted to the attachment of a bottom plate, of the peculiar con- 
struction indicated. A patent (No. 104,704) was granted in 1870 to 
Carll and Shute for improvements in car couplings. This patent is 
concerned with the coupling apparatus, the drawbar, and springs 
which afifect the movements of the bar. A bracket, which in some 
respects resembles the modem casing, is shown. It consists of the 
sides and top in one pièce, the sides being intended for attachment to 
draft timbers, and has an open bottom. The springs shown are at- 
tached to the inside of the bracket, and extend through it at the fore 
end. There is no suggestion of its having an open bottom for any pur- 
pose, and no claim is made which involves it as an élément, and no 
spécifications are given for adapting it to the particular use contem- 
plated by the patent in suit, and the contents could not be taken ou: 
without more or less dismantling the structure. A patent to Ustick 
in 187s, No. 164,113, was also for couplings. The only référence to 
a casing is in the mention of it as a box, which serves as a guide for 
the sHde springs which connect the fore end of the drawbar and its 
tail part, and as containing the resisting spring, and no further de- 
scription is given ; nor is it mentioned in the claims ; nor is there any 
requirement in the spécification for adapting its construction to the 
purposes of the patent in suit. 

The next patent to which our attention is invited by the brief and 
argument of counsel is one granted to Starr May 15, 1888 (No. 382,- 
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840), which relates to draw gear for raiiway cars." It consistée! of 
improvements in the means provided for obtaining a secure attach- 
ment between the cage and the draft timbers of the car. No référ- 
ence is made either in the description of the invention or in the 
claims to the bottom of the cage, or to so constructing it as that such 
a use as Canda proposed could be made of it. We do not by this 
mean that, if Starr had devised, and in his patent given directions for 
the construction of, a cage which could be used for the purposes 
of the patent in suit, and was so similar to it as to be an équivalent, 
such a device would not hâve been an anticipation. We hâve on 
many occasions said that in such case, if the patent gave reason to 
suppose that the inventor may probably hâve contemplated that his 
device was capable of other uses, and made adéquate provision there- 
for, his invention should be regarded as covering them, whether 
he mentioned them or not, or whether he contemplated any other 
particular use or not. For example, in Goshen Sweeper v. Bissell 
Carpet Sweeper Co., supra, and Stilwell-Bierce & Smith- Vaile Co. v. 
Eufaula Cotton Oil Co., supra. But if the patent gives no sign of 
such contemplated use, and makes no provision adapting it to other 
uses, the patentée cannot be said to hâve invented that for which 
he has given no spécifie directions for construction. And such is the 
necessary déduction from the statutory requirement that the patentée 
shall give such clear, fuU, anc concise instructions as shall enable any 
one skilled in the art to make, construct, conform, and use the thing 
invented. Rev. St. § 4888 [U. S. Comp. St. 1901, p. 3383]. Nor 
can we think that the existence in the Patent Office of something 
which might merely supply a hint, but was not specifically described 
or claimed as intended to be covered by a patent, ought to be held 
as an anticipation of an otherwise valid invention. Inventors are 
not precluded by the embryonic and shapeless ideas found in former 
patents, any more than they are by such undeveloped matter existing 
elsewhere. 

Another patent especially referred to is that granted to Post July 
2, 1889 (No. 406,305), also for improvements in car coupling. The 
invention, as stated by the patentée, was of devices "to improve and 
simplify the means of attaching such coupling to the cars ; a f urther 
ohject being to so construct the devices that the cars will be auto- 
matically uncoupled in the event of the derailment of one of the cars." 
The patent does not make any référence to anything else than the 
coupling heads, the drawbars, and certain devices contrived to im- 
prove their opération in emergencies. There is nothing in it relevant 
to the case before us. 

And, lastly, there is a patent to Hardy, dated September 8, 1891 
(No. 459,041), upon an application filed April 16, 1891, also for im- 
provements in car couplings. The application for the patent in suit 
was filed May 4, 1891, and the patent issued September 29, 1891 
Thus it will be seen that Hardy's application was earlier than Can- 
da's, and his patent wâs issued earlier than the latter. Counsel for 
appellants contends that, having regard to the form of pleading in 
the answer, and certain évidence oflFered to show that Canda's inven- 
non antedated that of Hardy, the Hardy patent must be treated as 
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subordinate to that of Canda, and not an anticipation of it. We hâve 
some doubt whether either of the grounds taken for giving priority to 
the Canda patent are maintainable. But we do not décide that ques- 
tion, and so do not go into the particulars of it; because we think 
that the Hardy patent stands on the same grounds, as regards its 
efïect as anticipation, as some of those already considered. It was 
not constructed with a view to the spécial purpose of the patent in 
suit. It is true that it might happen that a casing would be made un- 
der the Hardy patent which would be adapted to the use contemplated 
by Canda. But, if so, it would be merely accidentai. It would not 
resuit from any preconception, nor from anything specifically directed 
by the patentée for organizing his invention. The patent does not 
show a casing having its sides and top case in one pièce, and this fea- 
ture is one of the dominant characteristics of this first claim of the 
Canda patent. While it is true that there is no invention in making 
into one whole that which was before in the same form, but in détach- 
able parts, when there is no further conséquence, yet it is also true 
that, if such change produces a more useful resuit, there may be a 
quality of invention in making it. And that is what is claimed to be 
the fact by the patentée in the patent in suit. None of the prior pat- 
ents show the peculiar adaption of the Canda patent at the bottom of 
the casing for connection with a bottom plate having recesses to 
receive the lower edges of the sides of the casing, thereby contributing 
to its strength. 

We hâve examined the other patents shown in the record suf- 
ficiently to satisfy ourselves that there is nothing else which cornes 
nearer to the claim in the Canda patent we are now considering than 
those we hâve enumerated. It must be admitted that, if there were no 
other considérations, some of the previous patents might raise grave 
doubt in respect to the novelty of this invention. But in aid of it 
stand several facts which are always persuasive in such a case. There 
is the presumption arising from the granting of the patent, which, in 
this case, was issued, as the proceedings in the Patent Office show, 
after full and critical examination, and this after rejections and réf- 
érences to previous patents of a character very similar to those we 
hâve in the présent record — indeed, some of them are the same. The 
invention has gone into extensive use. It was stated at the hearing 
that it is used on about 20 railroads in this country. The défendant 
says its casings are in use on about 60 railroads, and, since infringe- 
ment is hardly denied, perhaps some further crédit to the Canda pat- 
ent ought justly to be taken from the public approbation of the de- 
fendant's structure. The défendants' casing is manufactured under a 
patent issued to Thornbrough (No. 588,722), of date August 24, 1897. 
A leading feature of this patent is this very peculiarity of the Canda 
patent of an open bottom adapted to receive a bottom plate. Thus 
the patentée, in stating his invention, says : 

"To make It possible, in case of a breakage of the drawbar or spring, to 
aasily and readily replace the same by simply removing the carrier iron and 
ane boit which holds up the spider in engagement with the draft-spring hous- 
ing, and thereby to take out the broken part, and to replace it without further 
disturbance of the other parts of the apparatus, which is an impossibility 
with the most modem attachments or draft apparatus now in use." 
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He calls the bottom plate of his casing a "spider," although in an- 
other place he states that "when the spider is fastened in position, the 
foUower plates play back and forth thereupon, and are supportée 
thereby." Further on in his spécification, he says: 

• "When it became necessary or désirable to remove the follower plates, the 
sprlng,,, the yoke, or other parts f rom the housing, It may obviously be readily 
accompllshed by simply removlng the forward boit, Hi, allowing the spider 
to swing down, the boit, H^, acting as a hlnge boit, allowing the spider to 
be dropped down out of the way, and the ready removal of said parts, so that 
in case of the breakage of the drawbar spring or other parts they may be 
easily removed and replaced, requirlng only the removal of the carrier iron, 
J, and the one boit which holds the forward end of the spider in engagement 
with the housing." 

And in each of his six claims -he makes this casing a leading factor. 
We make this référence hère to the defendant's structure for the pur- 
pose of showing the crédit due to the Canda patent from the use which 
the défendant has been able to make of it. For thèse reasons we are 
constrained to think the vaHdity of the first claim should be recognized. 
We hâve already said enough to show the infringement of this claim ; 
and it is in substance admitted, if the claim is to be held valid. 

5. And what we hâve said would also probably sustain the second 
claim, which adds a bottom plate having the corresponding features 
of the lower edges of the casting adapting it for attachment therewith. 
But we refrain from discussing it, for the reason that we do not find 
in the record évidence to show that the defendant's "spider" has those 
peculiar features, though there is a significant hint of the "inter- 
locking" of those parts in the spécification of the Thornbrough patent 
wherein he says, in speaking of the means of fastening the bottom 
plate to the casing, "Thèse bolts may engage the spider with the sides 
of the housing in any suitable manner ; as, for example, by providing 
the housing with ears, Q, and the spider with ears, Q, through which 
the bolts may pass." As this is not the only one way in which the 
parts may be attached, it was incumbent on the plaintiff to show that 
the défendant used casings and bottom plates of that fashion ; other- 
wise infringement is not prdved. 

The seventh claim was not insisted upon at the hearing, and we 
therefore do not consider it. The decree is therefore reversed as to 
the first claim, and affirmed as to the seventh. As to the second 
claim, the decree is also affirmed, but upon the ground solely that in- 
fringement is not proven. 
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THOMSON-HOUSTON ELECTHIC CO. v. BLACK RIVER TRACTION CO. 
(Circuit Court, N. D. New York. August 12, 1903.) 

1. Patents— Two Patents for Samb Invention— Second Patent for Elé- 

ment OF FûEMEIi COMBINATION. 

If the structure described in a patent be a complète and an operatlve 
one, composed of several coacting parts, and It is described and claimed 
and pateuted as a wtole, especially when each part is separately de- 
scribed and claimed, no other valid patent can be Issued to the inventer 
for one of tbose parts. 

2. Samb— Tbaveling Contact for Electric Railwats. 

Tbe Van Depoele relssued patent, No. 11,872 (original No. 495,443), 
for a traveling contact for electric railways, the essential feature of 
which is a long arm, hlnged and pivoted so as to be capable of swinging 
both vertically and borizontally tbrough long arcs, mounted on the top 
of an electric car, and adapted for making contact with the under side 
of an overhead suspended wire, is void, for the same reason as the 
original, because such swinging arm was fully described and claimed 
in patent No. 424,695 to the same inventer, as an essential part of the 
combination of sucli patent The invalidity of the original patent, de- 
clared in a nuniber of décisions, was not because it was rendered inop- 
erative by reason of détective or insuflicient spécifications, or for any 
other reason which could be obviated by a reissue. 

In Equity. The bill of complaint in this suit was filed February 7, 
1901, by the complainant against the défendant, to enjoin and re- 
strain the défendant from infringing reissued letters patent No. 11,- 
872, dated November 13, 1900, issued to A. Wahl and C. A. Cofifin, 
administrators of C. J. Van Depoele, assignors to Thomson-Houston 
Electric Company, for improvement in traveling contacts for elec- 
tric railways. The original of this patent is No. 495,443, dated April 
II, 1893. 

Betts, Betts, Shefifield & Betts (Frédéric H. Betts and L. F. H. 
Betts, of counsel), for plaintiiï. 

Harding & Harding (John R. Bennett, George J. Harding, and 
Frank S. Busser, of counsel), for défendant. 

RAY, District Judge. The claims of the reissued letters patent 
are as follows : 

"(1) In an electric raîlway, the combination of a car, an overhead con- 
ductor above the car, an upwardly extending and laterally swinging arm 
mounted on the roof of the car, and carrying a contact device at its free 
end, and making underneath contact with the conductor, substantially as 
described. 

"(2) In an electric raiiway, the combination of a car, an electric overhead 
conductor above the car and parallel with the line of travel, an upwardly 
extending trailing arm carrying a contact device at its free end, adapted to 
make underneath contact with the conductor, said arm being supported on 
the car on vertical and transverse axes, so as to permit sald contact device 
to follow the position of the conductor, notwithstanding great variations of 
height and of latéral displacement thereof substantially as described." 

In the spécifications we find the following: 

"The said invention relates to electric railways of the class in which a sus- 
pended conductor is used to convey the working current, a traveling contact 
carried by the car for taking off the current for use in operating the motor 
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by which the car îs propelled, and the retum circuit completed through the 
ralJs. The Invention consléts more particvilarly of an Improved travellng con- 
tact. Thls Is shown, however, In connection with an improved arrangement 
and construction of the switches by whieh the said traveling contact is 
directed onto the proper eonductor; but thèse devices for swltchlng the trav- 
eling Contact from one eonductor to another hâve been already claimed In 
letters patent of the United States No. 424,695, vrhlch was issued as a divi- 
sion ofthis application on Aprll 1, 1890, and said devices are not claimed 
herein, but the description and Illustration of them are hère retained to show 
how the traveling contact is adapted to meet one of the essentlal requirements 
of railway service without spécial arrangements or other complications. 
The Invention also conslsts in varions détails of construction and arrange- 
ment, whlch will be herelnafter pointed out * * • The contact-carrying 
arm descrlbed and claimed in the présent application possesses substantial 
practical advantages over any other means yet proposed for establishing 
moving contact between a vehlcle and a statlonary supply eonductor, In that 
by the use of a hinged, flexibly mounted arm much greater freedom of move- 
ment is compatible with the maintenance of a positive mechanical connec- 
tion and electrical contact between the vêhlcIe and supply-conduetors. In a 
previous application, filed June 22, 1885, sériai No. 169,410 (see patent No. 
403,801), said Charles J. fan Depoele, deceased, has shown and described a 
contact device eonsisting of a grooved roUer mounted Upon a spring, and 
sUstained thereby a short distance above the roof of the car; but this was, 
in practice, found déficient in capacity to follow the sinuosities and deflections 
of the overhead eonductor as ordinarily put up, and, morever, necessitated 
the eonductor being supported In inconvénient proxlmity to the ground, and 
it also required for its opération a eonductor suspendecj with substantially 
impractlcable accuracy above an Idéal track. By the use of sueh an arm 
as herein described, whlch may be of any suitable length, the eonductor is 
supported at ^ height entirely out of the way of passing teams and the llke, 
and, moreover, the outer end of the arm, being the longest, may also swing 
laterally through a distance of several feet, to follow deflections or bends in 
the eonductor, without undue or injurions strain Upon its pivotai connec- 
tions. Another great advantage Is found in the fact that the outer end of 
an arm such as described will malntain its contact under great variations 
of height of eonductor, as well as latéral displacement thereof, and may even 
be depressed to a horM)ntal position where It is desired to pass under 
bridges, into buildings, or other places where It may be désirable to place 
the eonductor in a lower plane than in the other portions of the track. 
Many modifications and minor changes In the invention just described will 
readily suggest themselves to persons sklUed in the art, and the improvement 
is not limited to the précise détails of construction or arrangement shown, 
as they may be modified without departing from the seope of the invention. 
The combinatlôn with the contact-carrying arm of a weighted spring, or of a 
welght and spring, as the spécial means for holding the contact arm pressed 
upward, and of enabling the motorman to lower the contact wheel, are not 
claimed herein, because this spécial improvement has been already claimed 
in the patent No. 424,695, dated Aprll 1, 1890, which was issued as a divi- 
sion of this application. Nor is there claimed herein the so arranging of a 
(veight or spring (as by causlng it to work through suitable grooves or rollers 
arranged in the car-roof) as to tend to cause the arm to assume a normal 
central position, or one parallel with the longitudinal center of the car, as 
thât has also been already claimed in said dlvisional patent. No. 424,695, ■ 
being an arrangement which Is of especial value only in connection with the 
switches to which said divlsioiial patent more particularly relates. In the 
présent application ijo spécial forin or arrangement of tension device is es 
sential to or a part of the invention claimed-" 

The claims of the original patent, No. 495,443, dated April 11. 
1893, are as follows; 

"(1) The combinatioU of a car, and overhead eonductor above the car, ati- 
upwardly extendlng and laterally movable arm carried by the car, and hav- 
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ing Its upper end free, and a contact device carried by the arm at Its free 
end, and maklng undemeath contact wlth the conductor. 

"(2) The combination of a car, an overhead conductor above the car, a con- 
tact device making underneath contact with the conductor, and an arm car- 
ried by the car and carrying the contact device, and pivoted so as to swing 
freely around a vertical axis. 

"(3) The combination of a car,, an overhead conductor above the car, a con- 
tact device making underneath contact with the conductor, and an arm lilnged 
to the car on a transverse axis and carrying the contact device, and a spring 
to press the contact device upward against the conductor. 

"(4) The combination of a car, an overhead conductor above the car, a con- 
tact device making undemeath contact wlth the conductor, and an arm on 
the car movable on both a vertical and a transverse axis, and carrying the 
contact device. 

"(5) The combination of a car, an overhead conductor above the car, a con- 
tact device making undemeath contact wlth the conductor, an arm on the 
car movable on both a vertical and transverse axis, carrying the contact de- 
vice, and a spring for pressing the contact device upward against the con- 
ductor. 

"(6) In an electrie railway, the combination with a suitable track, and a 
supply conductor suspended above the track, of a car provlded wlth a swing- 
ing arm carrying a contact device in its outer extremlty, and means for Im- 
parting upward pressure to the outer portion ot the arm and contact, to 
hold the latter in continuons working relation with the under side of the sup- 
ply conductor, substantially as described. 

"(7) In an electrie railway, the combination of a car, a conductor suspended 
aljove the Une of travel of the car, a swinglng arm supported on top of the 
car, a contact device carried by one extremlty of the arm, and held there- 
by In contact with the under side of the electrie conductor, and a tension de- 
vice at or near the other end of the swinging arm for malatalning said up- 
ward contact, substantially as described. 

"(8) In an electrie railway, the combination of a car, a conductor sus- 
pended above the Une of travel of the car, an arm plvotally supported on top 
of the car, and provlded at its outer end wlth a contact engaging the under 
side of the suspended conductor, and a tension spring at or near the inner 
end of the arm for malntaining said upward pressure contact substantially 
as described. 

"(9) In an electrie railway, the combination of a car, a conductor suspended 
above the Une of travel of the car, a contact carrying arm plvotally sup- 
ported on top of the car, and provlded at its outer end wlth a contact roller 
engaging the under side of the suspended conductor, and a weighted spring 
at or near the inner end of the arm for malntaining said upward contact, 
substantiaUy as described. 

"(10) The combination of a suitably suspended conductor, a railway track 
below said conductor, swltehes in the track and In the conductor, a car trav- 
eling upon the track and provlded with an upwardiy extending swinging arm 
plvotally supported upon the car, a contact device carried by the arm for 
establishing contact with the suspended conductor, said device engaging the 
conductor, at a point in rear of the front wheels of the car, substantially as 
described. 

"(11) The combination of a conductor suitably suspended along the Une of 
travel, a railway track below said conductor, similar switches Ih the track 
and in the conductor, a car traveling upon the track, and provlded wlth a 
plvotally supported laterally movable swinging arm, carrying a device for 
establishing contact wlth said suspended conductor, the connections between 
the said contact device and the car belng positive and in flxed relation there- 
to, substantially as described. 

"(12) In an electrie railway, the combination wlth a car, of a post extend- 
ing upward therefrom and carrying a suitable . bearing, an arm or lever car- 
rying at its outer end a suitable contact roller, and plvotally supported in 
said bearing, and provlded at its inner end with a tension spring for press- 
ing the outer end of the lever carrying the contact wheel upward against a 
.suitable suspended conductor, substantially as described. 
124 F.— 32 
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"(13) In an electric railway, the comblnation of an electrically propelled 
car, a supplyiconductor suapended over the line of travel of tbseav, a swing- 
ingann mounted upon the car, and carryii;)g a contact devlce at Its free 
end, said contact arranged to bear against sald conductor, suitable swltch- 
ing devices upon the track traverseâ by the wheels of the car, and corre- 
sponding switôhes on the suspended conductor located above those on the 
traek, and arranged to engage the contact deyices, substantlally as described. 

"(14) In an electric railway, the comblnation of a car, a conductor sus- 
pended above the Une of travel of the car, a rearwardly extendlng arm 
pivotally supported on top of the car, and provlded at Its outer end wlth a 
contact devlce engaging the nnder side of the suspended conductor, and a 
tension sprlng for malntalnlng an upward pressure contact wlth the con- 
ductor, substantlally as described. 

"(15) In an electric railway, the comblnation of a car, a conductor sus- 
pended above the line of travel of the car, a rearwardly: extending arm 
pivotally supported on top of the car so as to swing laterally, and provlded 
at its outer end wlth a contact devlce engaging the under side of the sus- 
pended conductor, and a tension sprlng for malntalnlng an upward pressure 
contact wlth the conductor, substantlally as described. 

"(16) In. an electric railway, the comblnation of a car, a conductor sus- 
pended above the line of travel of the car, an arm pivotally supported on 
top of the car, and provlded at Its outer end wlth a grooved contact wheel 
engaging the under side of the suspended conductor, and a tension sprlng 
for malntalnlng an upward pressure contact wlth the conductor, substan- 
tlally as described." 

And among the spécifications we find the following: 

"My présent Invention relates to electric rallways of the class In which 
a suspended conductor Is used to convey the worklng current, a traveling 
contact carrled by the car for taklng ofC the current for use In opéra ting the 
motor by which the car is propelled, and the return circuit completed through 
the rails. The invention consists more partlcularly in an Improved travel- 
ing contact, and In Improved arrangement and construction of the switches 
by which the sald traveling contact Is directed onto the proper conductor. 
Thèse devices for switching the traveling contact from one conductor to 
another hâve been already claimed In my patent No. 424,695, which was 
issued as a division of this application on April 1, 1890. I thereforé do not 
lay claim to them hereln, but the description and Illustration of .them is' re- 
talned to show how my traveling contact is adapted to meet one of the es- 
sentlal requirements of railway service without spécial arrangements or 
other complications. It also consists In varions détails of construction and 
arrangement, which wlll be hereinafter pointed ont In thé accompanying 
drawlngs, Fig. 1 Is a side élévation of a car provlded wlth my Improved 
contact devices, and otherwlse embodylng my invention. ' Fig. 2 Is an en- 
larged détail showlng the contact wheel in position in the swltch box. Fig. 

3 Is a sectlonal détail showlng the construction of the contact wheel. Fig. 

4 Is a top plan View of a portion of track showlng the conductor, the switch 
box, and the rails. Fig. 5 is also a plan vlew, and is slmllar to the pre- 
cedlng, wlth the addition of a car shown in dotted Unes. Fig. 6 Is a dla- 
grammatic représentation of an electric railway System. Fig. 7 shows a 
modified f orm of contact wheel. Fig. 8 is a diagrammatlc représentation 
thereof. Fig. 9 Is an élévation on an enlarged scale, partly in section, show- 
lng the vertical and transverse axes upon which the contact-earrying arm 
is sustained. Sirailar letters dénote like parts throughout. The car. A, Is 
supported upon the track, B, and provlded wlth a motor, C, which is con- 
nected wlth the wheels thereof In any of the methods already described by 
me. D is the suspended worklng conductor, E is the traVellng contact 
wheel, and F is a hinged arm supported upon a post, f, seeured to or ex- 
tendlng upward from the roof :of the car. To the lower end of the arm, 
F, is attached a sprlng. G, to the lower extremlty of which is seeured a cord 
which passes downward through suitable grooves ot over suitable roUers, 
and is provlded wlth a welght, II, which serves to hold the sprlng down 
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and keep the contact wheel, E, always pressed up agalnst the under side 
01: tlie condnctor, D, at the same time the spring will Instantly yield to allow 
the wheel to pass under the switches or any obstruction. Being held in 
position by the weight, the motorman can at any time lower the contact 
whee! by raising the same, rendering the arrangement very convenient for 
meny purposes. In order that the contact wheel, B, shall be compelled 
to pass from one conductor to a branch, or one attached thereto leadlng in 
a différent direction, I provide the inverted open bottom metalllc boxes, I, 
which are formed with branching eompartments, and eonstructed in the 
form of switches. conforming to the grooves and angles of the track switches 
by which the direction of the car is controlled. Thèse boxes are in the 
form of open, smooth curved passages, and are free from obstructions within, 
so that the contact wheel, E, which is sllghtly depressed on meeting the 
end of the switch box, may roll freely therethrough in the deslred direction 
without hindrance. The conductors, D, follow the Une of the track or tracks, 
and are preferably located centraJly above tbem, and, at points where the 
tracks diverge or join the main line, switch boxes, I, are placed, the con- 
ductors, I>, coming to the said boxes, and being firmly attached to the tops 
or sides thereof. so that, were there no other support provided them, the 
said conductors would sustain the box in Its proper position, which is di- 
rectly over the ground or track switch. • * * The contact-carrying arm 
deseribed and claimed in the présent application possesses substantial prac- 
tical advantages over any other means yet proposed for establlshing moving 
contact between a vehicle and a statlonary supply conductor, in that by 
the use of a hinged, flexibly mounted arm, much greater freedom of move- 
ment is compatible with the maintenance of a positive mechanical connec- 
tion and electrieal contact between the vehicle and supply conductors. In 
a previous application, flled June 22, 1885, sériai No. 169,410, I hâve shown 
and deseribed a contact device consisting of a grooved roUer mounted upon 
a spring, and sustained thereby a short distance above the roof of the car; 
but this was. In practlce, found déficient in capacity to follow the sinuosities 
and deflections of the overhead conductor as ordinarily put up, and, more- 
over, necessitated the conductor being supported in inconvénient proximity 
to the ground, and it also required for its opération a conductor suspended 
with substantlally impracticable accuracy above an idéal track. By the 
use of such an arm as hère deseribed, which may be of any suitable length, 
the conductor is supported at a height entirely out of the way of passing 
teams and the Ilke, and, moreover, the outer end of the arm, being the 
longest, may also swing laterally through a distance of several feet, to follow 
deflections or bends in the conductor, without undue or injurions strain 
upon its pivotai connections. Another great advantage is found in the fact 
that the outer end of an arm such as deseribed will maintain its contact 
under great variations of "height of conductor, as well as latéral displace- 
ment thereof, and may even be depressed to a horizontal position, where 
it Is desired to pass under bridges, Into buildings, or other places where i* 
may be désirable to place the conductor in a lower plane than in the other 
portions of the track." 

Infringement of the letters patent in suit is conceded, provided they 
be valid. The défendant states its position thus : 

"Positions of Respondent. The positions of respondent are as follows: 

"First. That the reissue descrlbes and claims the same invention as pat- 
ented in patent No. 424,695, and is therefore invalid. 

"Second. That the reissue patent differs from the original patent In 
breadth or scope, only, and is invalid, in covering the same invention as 
that covered by patent No. 424,695. 

"Third. That if the reissue patent claims or attempts to cover an in- 
vention not claimed in the original patent, it is Invalid for that reason. 

"Fourth. Under complainant's construction of the claims of the reissue 
patent in suit, as requiring no means for maintainlng contact, it is clearly 
lacklng in Invention." 
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The complainant states its position as follows : 

"The complainant's position in this case may be brlefly stated as follows: 

"(1) Van Depoele made at least two perfectly distinct and separable In- 
ventions In the trolley art. The generic invention of a long arm, hinged 
and plvoted so as to be capable of swinging both vertically and horlzontally 
through long arcs, and mounted on the top of an electrlc car, and adapted for 
making contact with the under side of an overhead suspended wire. This 
arm was capable of being actuated by a great variety of mechanism to 
make and keep underneath contact. 

"(2) The subordlnate invention was of a spécial kind, and a spécial ar- 
rangement of mechanism, consisting of a tension spring fastened at the up- 
per end to the arm, and at the lower to a weight hung on a eord which 
passes through guides in the car roof, so that the latéral swing of the spring 
(with the arm) was resti-ained. Wben thus arranged, or in some équiva- 
lent manner, and not otherwise, it aeted to 'centralize' the arm, or pull it 
back to a central position. This spécial improved kind and arrangement 
of tension devlces was advantageous In passing switches. 

"(3) Van Depoele flled on March 12, 1887, an application In which he 
described and illustrated both the generic invention and the subordinate im- 
provement as embodied in one structure. He claimed the generic invention 
and the subordinate imprpvement separately when the application was orig- 
inally filed. 

"(4) The generic daims became involved in a long interférence, known 
as 'Interférence A.' Other claims of the application were Involved in another 
interférence. The appllcant, by a most bungling division of the claims, 
attempted to sépara te the two inventions, and the Patent Office acquiesced 
in his action. The subordlnate improvement was patented in and by di- 
vlsional patent No. 424,695, dated April 1, 1890. It expressly therein stated 
that it was not intended to patent by it the generic invention, that being 
reserved. After the resuit of a successful interférence, the applîcant took 
out his patent with the generic claims, but he retained in it as the descrip- 
tive portion the same description as had appeared in the prior patent for 
the spécifie form or Improvement. The complainant has always contended 
that, as the two inventions had been illustrated together as a single structure 
in the original application, this was correct practice, although the inventions, 
as inventions, were separable and distinct. 

"(5) The courts hâve held that, the descriptions being the same, no 'proper 
Une of demarkation had been preservçd,' and that the generic claims must 
be construed as claiming the same thing that had been claimed In the prior 
patent, and nothing else. Complainant then relssued to correct the mistake 
in practice." 

From the statement of the complainant it is apparent that a mis- 
take in practice was made by the patentée in taking out the original 
letters patent, No. 495,443, and, those letters patent having been held 
void, he has obtained a reissue to correct the practice, not to correct 
an error in the claims or spécifications of such letters patent. It 
would seem plain thaï the applicant knew what he was doing, but 
did not understand the effect of his action with the courts, or upon 
his patents when they came before the courts on the question of their 
validity. 

Section 4916, Rev. St. U. S. [U. S. Comp. St. 1901, p. 3393], pro- 
vides as follows : 

"Sec. 4916. Whenever any patent is inoperative or invalid, by reason 
of a defective or Insulficîent spécification, or by reason of the patentée claim- 
ing as his own invention or discovery more than he had a right to claim 
as iiew, if the error has arisen by inadvertence, accident, or mistake, and 
without any fraudulent or deceptive intention, the Commissioner shall, on 
the surrender of such patent and the payment of the duty required by law, 
cause a new patent for the same invention, and In accordance with the 
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(iorrected spécification, to be issued to the patentée, or, In the case of his 
death or of an assignment of the whole or any undivided part of the orig- 
inal patent, then to his executors, administrators, or assigns, for the un- 
explred part of the term of the original patent. Such surrender shall take 
efifect upon the Issue of the amended patent. The Commissioner may, in 
his discrétion, cause several patents to be issued for distinct and separate 
parts of the thlng patented, upon demand of the applicant, and upon pay- 
ment of the required fee for a re-lssue for each of such re-lssued letters 
patent. The speciflcations and clalm in every such case shall be subject 
to revision and restriction in the same manner as original applications are. 
Every patent so re-issued, together vyith the corrected spécification, shall 
hâve the same effect and opération In law, on the trial of ail actions for 
causes thereafter arising, as if the same had been originally tiled in such 
corrected form; but no new matter shall be Introduced into the spécification, 
nor in case of a machine-patent shall the model or drawings be amended, 
except each by the other; but when there is neither model nor drawing, 
amendments may be made upon proof satisfactory to the Commissioner 
that such new matter or amendment was a part of the original invention, 
and wns omitted from the spécification by Inadvertence, accident, or mis- 
take, as aforesaid." 

After a careful reading of Thomson-Houston Electric Co. v. Hoo- 
sick Ry. Co., 82 Fed. 461, 27 C. C. A. 419 (Second Circuit), which 
holds that letters patent No. 495,443, the original of those now in 
suit, are invahd as to claims 6, 7, 8, 12, and 16, because for the same 
invention covered by the prior patent, No. 424,695, to the same in- 
ventor, so far as concerns the claims which relate to the combinations 
between the contact device and the suspended conductor, and to the 
structural features of the contact device (other of the claims now in 
question being also discussed), and of Thomson-Houston Electric 
Co. V. Jefïrey Mfg. Co., loi Fed. 121, 41 C. C. A. 247 (Sixth Cir- 
cuit), holding that the said patent No. 495,443, for a traveling contact 
for electric railways, is rendered invalid by patent No. 424,695, pre- 
viously issued to the same inventor for precisely the same devices, 
the only difiference being that the earlier patent states an additional 
function to be performed by one of the éléments, and of Thomson- 
Houston Electric Co. v. Union Ry. Co., 86 Fed. 636, 30 C. C. A. 313, 
which holds that patent No. 495,443, for a traveling contact for elec- 
tric railways, must be construed, as to claims 2 and 4, as including, 
by implication, means for maintaining the contact device and the con- 
ductor in their normal working relations, and, so construed, are 
void, as being for the same invention as letters patent No. 424,495, 
to the same inventor, this court is at a loss to discover just how or 
when the difficulty is overcome or remedied by the reissued letters 
patent No. 11,872, dated November 13, 1900. The complainant seems 
to contend that the inventor really had three inventions described in, 
but not covered by, letters patent No. 424,695, and No. 495,443, while 
not intending it, and that by reissued letters patent No. 11,872 he 
covers the third or generic invention, omitted by mistake, accident, 
or inadvertence from the original letters patent.. Omitting from con- 
sidération the improvement in switches for electric railroads, com- 
plainant says he had the generic invention of a long arm hinged and 
pivoted so as to be capable of swinging both vertically and horizontal- 
ly through long arcs, and mounted on the top of an electric car, and 
adapted for making contact with the under side of an overhead sus- 
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pended wire. He says this arm wâs ' capable of beîng actuâted by a 
great variety of mechanism to make and keep underneath contact. 
However this may be, certainly to make it operative there must be 
some sort of Connecting mechanism. It matters Httle how fine an 
invention ^?) a person has, it is net the subject of a valid patent if 
not operative either in itself, or in connection with the structure of 
which it is to form a part. And if not operative, as stated, a person 
who by changes and new combinations makes it operative is entitled 
to a pa.tent: thereon, which cannot be defeated on the ground of 
anticipation, nor does he infringe the inoperative device if patented. 

The complainant says that the subordinate invention was of a spé- 
cial kind, and a spécial arrangement of mechanism, consisting of a 
tension spring fastened at the upper end to the arm (long arm above 
mentioned), and at the lower to a weight hung on a cord which 
passed through guides in the car roof, so that the latéral swing of 
the spring (with the arm) was restrained; that when thus arranged, 
or in some équivalent manner, and not otherwise, it acted to central- 
ize the arm, or to pull it back to a central position. He says that 
this was advantageous in passing switches. Both the so-called gener- 
ic and the subordinate inventions were described and illustrated as 
embodiëd in one structure, but the inventer claimed them separately 
when the claim was first filed. Then the applicant (so says the com- 
plainant), "by a most bunghng division of the claims, attempted to 
separate the two inventions, and the Patent Office acquiesced in the 
action." If they were açtually claimed separately when the claim 
was originally filed, how was it that any further séparation was neces- 
sary? It would seem that the one might easily hâve been distin- 
guished from the other. The complainant says the subordinate in- 
vention, tension spring with weight, etc., was patented (No. 424,695) 
April I, 1890. Then were taken out letters patent No. 495,443 (the 
original of the reissue), for the generic invention (long arm hinged 
and pivoted, etc., and mounted, etc., and adapted for making contact 
with the under side of an overhead suspended wire), retaining in this 
patent the same description, etc., used in taking out letters patent 
No. 424,695, for what complainant calls the "subordinate invention." 
The spécifications and claims of letters patent No. 424,695, of April 
I, 1890, are in part as foUows: 

"Be it known that I, Charles J. Van Depoele, a citizen of the United States, 
residing at Lynn, in the county of Essex, state of Massachusetts, bave in- 
vented certain new and useful Imppovements In suspended switches and 
traveling contacts for electrlc rallways, of which the following is a descrip- 
tion: 

"This application is a division of sériai No. 230,649, flled March 12, 1887. 
My présent invention relates to electrlc railways of the class in which a 
suspended conductor Is used to convey the worklng current, a traveling con- 
tact carried by the car being émployed for taking ofC the current for use in 
operating the motor by which the : car Is propelled. The return circuit is 
preferably completed through the rails of the track. My invention conslsts 
In certain devices, and their relative arrangement, by means of which a con- 
tact device carried by a rod or pôle extendlng from the car, and pressed up- 
wardly Into contact with the conductor, Is swltched from one Une to an- 
other correspondingly with the vehlcle. To illustra te my Invention, 1 hâve 
shown it applied to a contact dftvice-0|f this description, which forms the 
subject-matter of my application, sériai No. 230,649, of March 12, 1887; and. 
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while I do not intend to claim generally in thls application a contact de- 
vice of tliis construction, I hâve made claims herein to certain détails there- 
of wtiich are of especial value in connection witli my improved switching 
devlces, but wliich are not essential features of the contact device itself, 
consldered without référence to the switch. I also make claims in this ap- 
plication to a switch plate particularly designed for the arrangement which 
forms the principal subject-matter of this application. More particularly my 
invention consists in a track switch for the vehicle, a conductor switch for 
the contact device or 'trolley,' as it is termed, and the trolley itself, attached 
to the vehicle, thèse éléments being so arranged relatively to one another 
that in opération the vehicle reaches the track switch and is diverted lateral- 
ly before the trolley reaches the conductor switch, whereby the trolley, which 
partakes of the latéral movement of the vehicle, bas imparted to it a lateral- 
ly moving tendency before its switch is reached, and it therefore passes 
through the switch in the proper direction, corresponding to the movement 
of the vehicle. My invention also consists in various détails of construction 
and arrangement, which will be hereinafter pointed out. 

"In the accompanying drawings, Fig. 1 is a side élévation of a car pro- 
vided with my improved contact devices, and otherwise embodying my in- 
vention. Fig. 2 is an enlarged détail showing the contact wheel in position 
in the switch box. Fig. 3 is a sectional détail showing the construction of 
the contact wheel. Fig. 4 is a top plan view of a portion of track, showing 
the conductor, the switch box, and the rails. Fig. 5 is also a plan view, and 
is similar to the preceding with the addition of a car shown in dotted lines. 
Fig. 6 is a diagrammatic représentation of an electric railway System. Simi- 
lar letters dénote like parts throughout. The car, A, is supported upon the 
track, B, and provided with a motor, 0, which is conneeted with the wheels 
thereof in any of the methods already described by me. D is the suspended 
working conductor. E is the traveling contact wheel, and F is a hinged arm 
supported upon a post, f, secured to or extending upward from the roof of 
the car. To the lower end of the arm, F, is attached a spring, G, to the 
lower extremity of which is secured a cord which passes downward through 
suitable grooves or over suitable rollers, and is provided with a weight. H, 
which serves to hold the spring down and keep the contact wheel, E, always 
pressed up against the under side of the conductor, D. At the same time 
the spring will instantly yield to allow the wheel to pass under the switch 
or any obstruction, and while the arm, F, is movable laterally with respect 
to the vehicle, the spring and weight will constantly tend to restore the arm 
to its normal central position, apd assist in causing the contact arm to 
partake of the latéral movement of the vehicle. Being held in position by 
the weight, the wheel bas a much greater range of action, and, moreover, 
the motorman can at any time lower the contact wheel by raising the same, 
rendering the arrangement very convenient for many purposes. * * * 
The arm, F, is of a length that will place the contact wheel, E, about over 
the rear pair of wheels of the car, and the position of the post, f, and the 
length of the arm, F, itself, will therefore vary with the length of the body 
of the car, the particular proportions shown being only by way of illustra- 
tion. The arm, F, Is hinged, and should in most instances be also pivoted 
to the top of its post, f, although a reasonable amount of looseness in the 
hinged joint will answer the purpose of the pivot, and prevent binding or 
straining at that point due to the swaying of the vehicle or deflection of the 
conductor. The outer end of the arm, F, is forked, and provided with an 
axle boit, K, passing through the hub of the contact wheel, E. A fender 
spring, L, is also attached to the arm, F, and passes on each side of the 
wheel, E, as far as its hub, and, in case of detachment of the wheel from 
the wire, D, prevents its getting caught between the hub of the wheel and 
the forks of the arm, F, rendering it an easy matter for the motorman, by 
raising the weight, H, to lower the contact wheel and replace it again in 
operative position. It also prevents any transverse wire being caught in the 
angle between thj arm and the wheel. • * * i 'believe myself to be the 
flrst to devise this arrangement of contact device and switches, whereby the 
latéral movement of the vehicle is first imparted to the trailing contact arm 
and the contact wheel is then flexibly, yet without interruption of contact. 
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drawn Into the swltch, and guldéd tbereliy into engagement with the deslred 
branch conductor; and I Intend hereln to daim broadly any relative arrange- 
ment ot track switch, conductor switch, vehicle, and contact device by 
means of whlch the former switch will act in advance of the latter, and the 
vehicle impart a latéral tendency to the trailing contact by the time it en- 
gages with the conductor switch. The contact-carrying arm described in 
the présent application possesses substantial practlcal advantages over any 
other means yet proposed for establisbing moving contact between a vehicle 
and a statlonary supply conductor, in that by the use of a hinged, flexlbly 
mounted arm much greater freedom of movement is compatible with the 
maintenance of a positive mechanical connection and electrical contact be- 
tween the vehicle and supply conductors. 

"Having described my Invention, what I claiin, and désire to secure by 
letters patent, is: 

"(1) The cômbination, with crossing or branching overhead wires, of a 
plate along thé top of whlch sald wires pass, and deflecting ribs at the 
lower side of sald plate at Its extremities. 

"(2) The cômbination, with an overhead conductor arrangea to reçoive a 
traveling underneath contact, of a switchlng device secured to and depend- 
Ing from the conductor. 

"(3) The cômbination, with an overhead wlre for receiving an underneath 
contact, of a switch- plate attached to the wire in about the same horizontal 
plane as the wire. 

"(4) The cômbination of a track having switches, an overhead conductor 
above the track and having switches, and a car on the track provlded with a 
contact-carrying arm arranged to engage the conductor at a point In rear 
of the front wheels of the car. 

"(5) In an electric railway, the cômbination of a track having suitable 
switches, an electric conductoi' sùspended above said track, and having 
switches located above the track switches, and a car on said track provlded 
with an upwardly extending arm carrylng a contact wheel arranged to en- 
gage the sùspended conductor at a point in rear of the front wheels of the 
car, substantially as described. 

"(6) In an electric railway, the cômbination of an electrically propelled car, 
a supply conductor sùspended over the Une of travel of the car, a swinging 
arm mounted upon the car and carrylng a contact device at its f ree end, 
said contact arranged to bear against said conductor, suitable switchlng de- 
vices upon the tràck traversed ty the wheels of the car, and corresponding 
switches on the sùspended conductor located above those on the track, and 
arranged to engage the contact devlces, substantially as described. 

"(T) In an electric railway, the cômbination of a track having suitable 
switches, an electric conductor sùspended above sald track, and having 
switches located above the track switches, a car on sald track, provlded with 
a swinglng arm carrylng a contact wheel arranged to engage the sùspended 
conductor, and switches at a point In rear of the front wheels of the car, 
whereby the contact wheel Is dlrected through the proper part of the sùs- 
pended switch, substantially as described. 

"(8) In an electric railway, the cômbination of a switch or turn-out on the 
track, and a corresponding one on the overhead Une, the same being so ar- 
ranged relatively that the car wUl reaeh the switch or turn-out before the 
trolley does, substantlaUy as described. 

"(9) In an electric railway, a switchlng device for sùspended conductors, 
comprising two or more branching compartments or ways corresponding to 
the direction of the track, and of the main and branch conductors, and se- 
cured to the sald sùspended conductors, substantially as described. 

"(10) In an electric railway, a switchlng device for sùspended conductors, 
conslstlng of an opeh-bottom box formed with two or more branching com- 
partments, corresponding to the direction of the track, and arranged to be se- 
cured to the conductor, substantially as described. 

"(11) The cômbination, with an overhead Une wire, of a grooved contact 
device pressed against the wire, and receiving the wire between the flanges 
of the groove, and a guldlng switch plate connected to the wlre, against 
Whlch the sald flahges bear in passing from one Une to anotber. 
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"(12) In an electric railway having an electric conductor suspended above 
the track, a switching device supported by the conductor, and formed with 
downwardly open compartments or ways corresponding with the direction of 
the track, said ways being substantially flat at thelr upper sides to form 
paths for the flanges of the contact trolleys, substantially as described. 

"(13) In an electric railway, a switch for suspended conductors, consisting 
of a box formed with branching compartments, corresponding with the 
branches of the conductor, and of the track switches, and secured to the 
said suspended conductors, substantially as described. 

"(14) In an electric railway, a switch for suspended conductors, consisting 
of a box formed with branching compartments, corresponding with the 
branches of the conductor, and of the track switches, and secured to and de- 
pending from the said suspended conductor, substantially as described. 

"(15) In an electric railway, the comblnation of a car, a conductor sus- 
pended above the Une of travel of the car, a contact-carrying arm pivotally 
supported on top of the car, and provided at Its outer end with a contact 
roller engaglng the under slde of the suspended conductor, and a weighted 
spring at or near the inner end of the arm for maintaining said upward con- 
tact, substantially as described. 

"(16) In an electric railway, the comblnation of a car provided with a 
pivoted arm, as F, having a contact at its outer extremity, a tension spring, 
as G, attached at its inner extremity, and a vertically moving weight con- 
nected to said spring for holding the eame in operatlve relation to the arm 
throughout its entlre range of movement, substantially as described. 

"(17) In an electric railway, the comblnation of the car having suitably 
pivoted arm, F, carrying a contact wheel at its outer extremity, a spring, 
G, secured to its lower extremity, and a connection extending from said 
spring, and provided with a weight at its lower end, substantially as de- 
scribed. 

"(18) In an electric railway, the comblnation, with suitable contact-carry- 
ing arm, of the grooved contact wheel, and the fender spring, L, substantially 
as described. 

"(19) In an electric railway, the comblnation, with branching overhead con- 
ductors, of an upwardly pressed contact arm carrying a grooved wheel em- 
bracing the conductor, and a switch plate at the branching point, adapted to 
receive the tips of the wheel flanges, and provided with dependlng ribs, be- 
tween which the wheel is free to move laterally to engage with one of the 
branch conductors. 

"(20) In an electric railway, the comblnation, with an overhead switch 
plate having dependlng ribs, but open at its extremities, of main and branch 
conductors, extending from its two extremities, respectively, a vehicle, an 
upwardly pressed contact arm attached to the vehicle, and tendlng to move 
laterally therewith, and a track switch for the vehicle, located so as to oper- 
ate in advance of the conductor switch. 

"(21) In an electric railway, the comblnation, with main and branch over- 
head conductors, of a vehicle, an intermediate contact arm thereon movable 
latorally with respect thereto, a spring tendlng to return tlie arm to its nor- 
mal central position, a guiding switch at the branching point of the con- 
ductor, and a track switch for the vehicle, located so as to operate in ad- 
vance of the conductor switch, whereby the latéral tendency of the contact 
device at the branching point is imparted to it by the vehicle, while its 
outer extremity is flexibly guided by the overhead switch from main to 
branch conductor. 

"(22) In an electric railway, the comblnation, with main and branch con- 
ductors, of a vehicle, a contact arm thereon having vertical and latéral spring 
pressure, a switch plate for the conductors, and a track switch for the ve- 
hicle, located so as to operate in advance of the conductor switch, whereby 
the latéral tendency of the contact device at the branching point is imparted 
to it by the vehicle, while its outer extremity is flexibly guided by the over- 
head switch from main to branch conductor. 

"(23) The combination, with branching overhead conductors, of a vehicle 
having a laterally swinging contact arm pressed upward to engage the con- 
ductors, and a switch plate at the branching point, having depending sides. 
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but openat Its extrcmltles, the interior -wîdth of the plate between the sldes 
bèing grèater than the thickness of thé contact wheel, whereby the wheel Is 
fibèe tb iiiove laterally wlth relation to the main conductor and engage one of 
the branching eonductors. 

"(24)' In an electric railway, the cpnibinatlon, with branching Une eon- 
ductors, of a track switch, a vehicle, an Intermedlate contact arm swinglng 
laterally with respect to the véhlcle, but provided with a spring tending to 
restoré It to its normal ceQtral position, and a latéral deflectlng switch at 
the branching point of the eonductors, whereby the extremity of the contact 
arm may be flexibly guided froïn main to branch conductor. 

"(25) In a branching electWc rallway, the combihatlon of a track switch, 
an overhead conductor switch, àhd a vehicle hàving a rearwardly extending 
contact arm, whereby the track switch Will operate in advance of the con- 
ductor switch. 

"(26) In a branching electric railway, the combination, with a vehicle, of 
a track switch, an overhead conductor switch, and a contact arm extending 
upward from the vehicle to the conductor, and so located relatlvely to the 
length of the vehicle and the tWo switehes that the latéral movement of the 
vehicle wlll give a corresponding movement of thé contact device on the con- 
ductor switch. 

"(27) In a branching electric rallway, the combination, with a vehicle, of a 
track switch, a Contact device conslsting of a trailing spring-pressed arm hav- 
Ing a grooved contact pièce embracing the conductor and guided thereby, the 
said arm being jointed to the car and tending to move laterally therewith, 
aïid an overhead conductor switch adapted to engage the contact pièce, aud 
whereby the extremity of the arm is flexibly guided from main to branch 
conductor. 

"(28) In a contact device, thé combination, with a contact wheel, of a sup- 
porting arm therefor, having a fonder for the wheel to prevent its engage- 
ment with overhead vrlres In case of derailment. 

"(29) The combination, with wheel, B, of a supporting arm, F, provided 
with a fender around the wheel to prevent Its engagement with overhead 
wlres in case of derailment. • 

"(30) The combination, with' a contact wheel for an overhead conductor, 
of a supporting arm therefor, having a fender bridging the angle between 
the wheel and arm. 

"(31) In an electric rallway, the combination, with an overhead conductor 
and a vehicle, of an intermedlate contact device, conslsting of a trailing arm 
having a grooved contact wheel at its outer end, and movlng laterally rela- 
tlvely to the vehicle, but provided with a spring tending to retain it in its 
normal central position. 

"(32) In an electric railway, the combination, with an overhead conductor, 
and a vehicle, of a trailing contact asm guided at its outer end by the 
overhead conductor, and movable laterally relatlvely to the vehicle, but hav- 
ing a normal contrallzlng tendency by means of a spring or weight. 

"(83) In an electric railway, the combination, wlth an overhead conductor 
and a vehicle, of an Intermedlate contact device, conslsting of an upwardly 
pressed trailing arm having a grooved contact wheel at its outer end, by 
which it Is guided by the conductor, the said arm being free to swing lat- 
erally relatlvely to the vehicle, but tending to remain in its normal central 
position by means of a spring or weight. 

"(34) The combination, with a vehicle and an overhead conductor, of a 
trailing contact arm guided normally by the conductor, but having a spring 
connection wlth the vehicle, tending constantly to malntain it in a deflnite 
position, while at the same tlme it Is free to swing laterally with respect to 
the vehicle agalnst the pressure of the said spring. 

"(35) In an electric railway, the combination, with an overhead conductor 
and a vehicle, of an intermedlate contact device, conslsting of a rearwardly 
extending arm guided at Its outer extremity by engagement with the con- 
ductor, and movable laterally relatlvely to the vehicle, but having a spring 
or weight tending to restore it to its normal central position." 

The long arm, F, hinged and pivoted, etc., to a standard, f, is plain- 
ly and distinctly shown in the drawings forming a part of letters 
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patent No. 424,695. This précise thing is shown in letters patent No. 
495,443, and also the reissue, No. 11,872. New let us compare and 
ascertain what is described and patented in the reissue. Claim i 
(No. 11,872) says: 

"In an electric rallway, the combination of a car, an overhead conductor 
above the car, an upwardly extending and laterally swinging arm mounted 
on the roof of the car, and carrylng a contact device at Its free end, and 
making nndemeath contact with the conductor, substantially as described." 

This omits ail mention of the tension spring attached to the long 
arm at one end, and to a weight at the other, which is now termed 
the "subordinate invention." 

Claim 2 (No. 11,872) says: 

"In an electric railway, the combination of a car [same language as claim 1], 
an electric overhead conductor above the car, and parallel with the Une of 
travel ["electric" précèdes "overhead," and the words "and parallel with the 
Une of travel" follow "car"], an upwardly extending trailing arm, carrying 
a contact device at its free end, adapted to malce underneath contact with 
the conductor, said arm being supported on the car on vertical and trans- 
verse axes, so as to permit said contact device to follow the position of the 
conductor, notwithstanding great variations of height, and of latéral dis- 
placement thereof, substantially as described." 

It is a question whether the inventer intended to make this arm a 
part of the contact device. He says that the arm carries a contact 
device. Hère we hâve a "trailing arm" in place of a "laterally swing- 
ing arm," and in claim i it makes contact with the conductor, while 
in claim 2 it is "adapted" to make such contact; and in claim i 
it is simply mounted on top of the car, while in 2 the mode and man- 
ner of mounting the arm on the car is described, with the purpose of 
such mode, etc., given. Claim 2 also omits ail mention of the tension 
spring and weight attached to the long arm, etc. In the original we 
find, in claims 6, 7, 8, 12, and 16 (held invalid), this arm mentioned 
and described, not in the exact language, but substantially the same ; 
and, when read with the drawings and spécifications, there is no 
doubt that it is the same, and serves the same purpose, and was 
intended so to do. We also fînd that this arm is provided at its 
outer end with "a contact engaging the under side of the suspended 
conductor [without which it would be absolutely useless and inopera- 
tive, and a mère pôle or stick hung on a pivot], and a tension 
spring at or near the inner end of the arm for maintaining said up- 
ward pressure contact [and without which or a similar device it 
would be useless and inoperative] ." This tension device is omitted 
in the reissue. 

Now, turning to patent No. 424,695, we find the same arm in the 
drawings as before stated. We find in the spécifications : 

"My présent invention relates to electric railways of the class In which 
a suspended condtictor is used to eonvey the worliing current; a traveling 
contact, carried by the car [it is carried by the car because attached thereto 
and upheld by means of this arm in question], being employed for taking 
off the current for use in operating the motor by which the car is propelled. 
The return circuit is preferably completed through the rails of the track. 
My invention consists in certain devices and their relative arrangement, 
by means of which a contact device, carried by a rod or pôle extending 
from the car [the arm in question], and pressed upwardly into contact with 
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the conductor, Is switched from one Une to another correspondingly witb 
the veMcle. [Thls can only be done by means of thls arm. The contact 
device is not now clalmed as the generic Invention, but tlie long arm, hinged 
and pivoted, is. See daims of complainant.] To illustrate my Invention, 
I hâve shown it applied to a contact device of thls description, which forms 
the subject-matter of my application, sériai No. 230,649, of March 12, 1887; 
and, whlle I do not Intend to claim generally in this application a contact 
device of this construction, I hâve made claims herein to certain détails 
thereof whlch are of especlal value In connection wlth my Improved switch- 
ing devlces, but which are not essential features of the contact device it- 
self, considered without référence to the switch. [The contact device only 
Is dlsclalmed as a part of this Invention claimed and sought to be patented, 
and the contact device is always described as attached to the long arm 
at its upper end, and carried by It It wonld seem that the inventor is at- 
tenipting to disconnect this long arm from the contact device entirely and 
absclutely.]" 

Then: "More particularly, my invention consists In a track avs-itch for 
the vehicle, a conductor switch for the contact device or 'trolley,' as it is 
termed, and the trolley itself, attached to the vehicle [attached by means 
of the arm]; thèse éléments being so arranged relatively to one another 
that in opération the vehicle reaches the track switch and Is diverted laterally 
before the trolley reaches the conductor switch, whereby the trolley, which 
partakes of the latéral movement of the vehicle, has imparted to it a laterally 
moving tendency before its switch is reached, and It therefore passes through 
the switch in the proper direction, corresponding to the movement of the 
vehicle. My invention also consists in varions détails of construction and 
arrangement, whlch will be herelnafter pointed out. [The spécifications then 
proceed to point them ont] In the accompanying drawings, Fig. 1 Is a 
side élévation of a car provlded with my Improved contact devices, and 
otherwise embodying my Invention. [This swlnging arm Is fully and prom- 
inently shoWn, and without it there would be no connection and no utility 
or operatlye abillty.] • * • B Is the travellng contact wheel, and F 
[the arm In question] Is a hinged arm supported upon a post, f, secured to, 
or extending upward from, the roof of the car. To the lower end of the 
arm, F, Is attached a sprlng, 6, to the lower extremity of whlch is secured 
a cord which passes downward through sultable grooves or over suitablo 
rollers, and Is provlded wIth a weight. H, which serves to hold the spring 
down and këep the contact wheel, E, always pressed up against the under 
side of the conductor, D. At the same time ttie spring will instantly yield 
to allow the wheel to pass under the switch or any obstruction, and whlle 
the arm, F [the arm in question], Is movable laterally with respect to the 
vehicle, the spring and weight wlU constantly tend to restore the arm to its 
normal central position, and assist in causing the contact arm to partalîe 
of the latéral movement of the vehicle. BeIng held In position by the 
weight, the wheel has a much greater range of action, and moreover the 
motcrman can at any time lower the contact wheel by raising the same 
[the arm In question], rendering the arrangement very convenient for many 
purposes." 

Then foUows a full description of the arm, F, its construction and 
uses. Then: 

"I believe myself to be the flrst to devise this arrangement of contact 
device and switches, whereby the latéral movement of Sie vehicle is flrst 
imparted to the tralling contact arm, and the contact wheel [at the end of 
the arm] is then flexlbly, yet without Interruption of the contact, drawn 
into the switch, and guided thereby into engagement with the deslred branch 
conductor; and I Intend herein to claim broadly any relative arrangement 
of track switch, conductor switch, vehicle, and contact device by means of 
whlch the, former switch will act In advance of the latter, and the vehicle 
impart a latéral tendency to the tralling contact [the arm in question being 
an essential part] by the time it engages with the conductor's switch. The 
contact-carrying arm described in the présent application possesses sub- 
stantial practical advantages over any other means yet proposed for es- 
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tablishing moving contact between a vehicle and a stationary supply con- 
ductor, In that by the use of a hînged, flexibly mounted arm much greater 
t'reedom of movement is compatible with the maintenance of a positive 
mechanical connection and electrical contact between the vehicle and supply 
conduetor." 

Then follow 35 daims, and claim 4 reads as follows : 

"The comblnatlon of a track having switches, an overiiead conduetor above 
the track, and having switches, and a car on the track, provided with a 
coiitact-caiTylng arm arranged to engage the conduetor at a point In rear 
of the front wheels of the car." 

The next claim (5) has "provided with an upwardly extending arm 
carrying a contact wheel," etc., "substantially as described." In 22 
of thèse claims this now so-called generic invention is specifically 
mentioned as claimed, and at least three times it is described as the 
arm, F, and claim 31 reads : 

"In an electric railway, the combination with an overhead conduetor auil 
a vehicle, of an Intermediate contact device conslsting of a trailing arm 
having a grooved contact wheel at its outer end, and moving laterally reJ- 
atively to the vehicle, but provided with a spring tendlng to retaln it in ita 
normal central position." 

In this patent, No. 424,695, what is now termed the "generic in- 
vention" (the arm, etc.) is described and claimed with much greater 
stress and détail and particularity than is the so-called subordinate 
invention, the spring and weight, and it is given much more prom- 
inence. Indeed, without it the usefulness of the whole structure is 
gone. If this so-called generic invention was not patented hère by 
No. 424,695, then the so-called subordinate invention was not; and, 
if the Circuit Court of Appeals were correct in their holdings in the 
cases cited (Thomson-Houston Electric Co. v. Hoosick R. Co., 82 
Fed. 461, 27 C. C. A. 419 ; Thomson Houston Electric Co. v. Union 
Ry. Co., 86 Fed. 636, 30 C. C. A. 313, and Thomson-Houston Elec- 
tric Co. V. Jefïrey Mfg. Co., loi Fed. 121, 41 C. C. A. 247), it must 
be held that reissued letters patent No. 11,872 are void. 

Letters patent No. 424,695 expressly describe and claim the inter- 
mediate contact device, consisting, as the patent expressly says, of 
this trailing arm carrying a contact wheel. 

In Thomson-Houston Electric Co. v. Hoosick Ry. Co., 82 Fed. 
468, 27 C. C. A. 419, Judge Wallace, in giving the opinion of the 
court, and passing on patent No. 495,443, says : 

"It is manlfest that both patents are intended to, and do, secure to the 
patentée the same gênerai Inventions as are comprised in the combination 
of suspended conduetor and contact devlces, and the combination of sus- 
pended conduetor, contact device, and swltehlng déviées, although the earlier 
patent also eovers improvements in the switches and subordinate combina- 
tlons between thèse devlces and the éléments of the principal combina- 
tion. Claim 13 of the patent in suit, for the combination between the sus- 
pended conduetor, the contact device, and the switching devlces, is identical 
In its phraseology with claim 6 of the earlier patent. That daim reads 
as follows: '(13) In an electric railway, the combination of an eleetrically 
propelled car, a supply conduetor suspended over the Une of travel of the 
car, a ewinglng arm mounted upon the car, and carrying a contact device 
at its free end, said contact arranged to bear against said conduetor, suitabJe 
switching devices upon the track traversed by the wheels of the car, and 
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eorrespoiMlIng switches on the suspended conductor located above those on 
the track, and arrangea to engage thé contact devices, substantially as de- 
scribed.' "the later patent describes the switching devices of the earlier 
patent In aU their essential featUres, except as to the subordinate Improve- 
menta théreon, and clalm 13 must be construed as speclfying the Identical 
invention spectSed In clalm 6 of the earlier patent. On the other hand, 
clalm 15 of the earlier patent, for, the combinatlon between the suspended 
conductor and the contact device, is Identical In phraseology with claim 
9 of the patent in suit. The switching devices having been f ully described, 
the matter of disclaimer Inserted In the later patent is of no more value 
in determining its scope and Interprétation as to the claims in which the 
switches are an élément than is the matter of disclaimer inserted in the 
earlier patent as to the claims in which the contact device is an élément. 
We are pt the opinion that claita 15 of the earlier patent describes and 
embraces everything of substance which is covered by clalm 7 of the pat- 
ent in suit. Claim 15 spécifies a combinatlon the éléments of which are 
the car (Implied necessarily, and needlessly mentioned), the suspended con- 
ductor, and the contact device. The élément termed 'a contact-carrying 
arm pivotally supported on the top of the car, and provided at its outer 
end with a contact roller engaging the under side of the suspended con- 
ductor,* exa:ctly deflnes ail the essential features of the contact device de- 
scribed in eaeh spécification, except the tension device. It inust be hinged 
as well as pivoted; otherwise the tension device wlU be Inoperative to main- 
tain upward pressure. The élément termed 'a welghted spring* is the com- 
plète tension device described in both spécifications, and which, as described, 
necessarily exercises the twofold function of maintainlng upward contact 
between the contact device and the suspended conductor, and of maintain'ing 
the pivoted arm In its central or normal position. The 'tension device' of 
claim 7 is the whole device described In that patent, as the 'welghted 
spring' of clalm 15 Is the whole device described In the earlier patent. Claim 

15, however, does not specify the combinations of claims 8, 12, and 16 of 
the patent In suit. The 'tension spring' of those claims Is not necessarily 
the 'weighted spring' of claim 15. We are also of opinion that clalm 33 
of the earlier patent spécifies essentlally the same combinations embraced 
ia claims 8, 12, and 16 of the patent in suit, and that the 'spring or weight' 
of clalm ^3 is the same thlng as the 'tension spring' of claims 8, 12, and 

16, the 'weight' being only an alternative clément. It would be a waste 
of time to dwetl upon the verbal différences In thèse claims. The changes 
in phraseology import nothing of substance into their. respective combina- 
tions. They describe the same things in diflCerent language, and the drafts- 
nian seems to bave expended great ingenuity In catalogulng a group of syno- 
nyms." 

This court has examined this case with great care, desiring to sus- 
tain the reissue, if possiblî!, giving full weight to the presumption of 
validity that obtains in thè first instance. 

In Thomson-Houston Electric Co. v. Union Ry. Co., 86 Fed. 636, 
30 C. C. A. 313, means for maintaining the contact device and the 
conductor in their normal working relations were construed into 
patent No. 495,443 by implication, because absolutely necessary to 
an operative combinatlon. In giving the opinion, the court says : 

"It is Insisted for the appelïants that thé two claims npw in controversy 
are for the same combinatlon specifled in some of the claims which were 
then held , to be void. The appellee contends that they are not, because 
they omit to specify any means for holding the contact device in underneath 
contact with a conductor, and consequently can be construed as coverlng 
a subcomblnation In which such means are not employed, or; if such means 
must be read Into the claims by implication, the claims are not limited 
to the means described in the spécification, and that upon elther con- 
struction they are not the claims of the earlier patent. The court below 
adopted this view. If the appelïants are rlght, no other question need be 
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eonsiderecl. It will be seen that thèse claims are for identical combinations, 
except that the arm is diflerentlated in each by functlonal characterlstics. 
The spécification describes a traveling arm carried by a post on top of the 
car, 'whlch is hinged, and should in most instances be also pivoted, to the 
top of the post, although a reasonable amount of looseness in the, hinged 
joint "will answer the purpose of the pivot.' When pivoted, 'it swings freely 
aroiind a vertical axis,' and meets the terms of claim 2. When hinged 
and loosely jointed, it is 'movable on both a vertical and transverse axis,' 
and meets the terms of claim 4. We do net entertain any doubt that there 
must be incorporated into thèse claims, by implication, means for main- 
taining the contact device and the conductor In their normal vForking rela- 
tions. Without them, there is really no 'traveling' contact device, and no op- 
erative combination, and the claims would cover merely an aggregation 
of devices which do not coaet unless asslsted by some instnimentality whlch 
must be discovered and snpplied. The function of the arm, as constructed 
and arranged, is to establlsh 'moving contact,' while maintalning a positive 
mechanical connection between the vehicle and the conductor. It was de- 
vised because, as previously mounted, the contact device was found to be 
déficient in capacity to folio w the sinuosities and deflectlons of the con- 
ductor while the car was in motion. It can only perform this function 
by the aid of some instrumentality which holds it constantly in the proper 
relations to bridge the space between the car and the conductor, and keep 
the contact device and the conductor in electrlcal connection. As pointed 
ont in the spécification, this conslsts of a tension device operating upon the 
arm, and maintaining a constant upward pressure, thus holding the contact 
device to the conductor. This tension device, or its équivalent, is an indis- 
pensable élément of the respective combinations. That the proper construc- 
tion of the claims is as thus indicated is evidenced by the proceedings upon 
interférence in the patent ofiice. Claim 2 is a literal statement of the issue 
defined and formulated by the patent ofiice between what was then claim 
1 of the application and the claims of two interfering applications. Claim 
1 was as follows: 'In an electric railway, the combination, with a suitable 
contact, and the supply conductor suspended above the track, oC a car pro- 
vided with a swinging arm, carrying a contact device in Its outer extremity, 
and means for imparting upward pressure to the outer portion of the arm 
and contact, to hold the latter in continuons working relation with the 
under side of the supply conductor, substantially as described.' In formulat- 
ing the issue, the office omitted, as unnecessary, because necessarily im- 
plled, the éléments enumerated in claim 1 of the application, whlch are not 
enumerated in claim 2 of the patent One of thèse éléments was 'means for 
inr.parting upward pressure to the outer portion of the arm and contact.' 
This élément was apparently thought to be as indispensable to the operative- 
ness of the combination of the claim as was 'a suitable track,' an élément 
also omitted. The appellee concèdes that the claims are for combinations 
specified in other claims of the patent, which by our former décision were 
held to be void, if they require the construction which we hâve placed upon 
them. Indeed, claim 6, which we held to be void, Is Identical in terms with 
claim 1 of the interférence proceedings— the daim which the patent office 
regarded as embodying the invention covered by présent claim 2. The 
rule of construction which usually obtains, whereby the several claims of a 
patent are to be differentiated so that efïect may be given each, cannot be 
reasonably Invoked in behalf of this patent, where so many of the claims 
are duplicated." 

Then of what avail to take out reissued letters patent, omitting that 
which the court put in by impHcation as absolutely necessary to a 
traveling contact device, and without which there would be no opera- 
tive combination — only a combination of devices that would not 
coact? In short, the court put in by implication the means for main- 
taining the contact device in contact with the conductor, as without 
it the patent would be void as a mère aggregation of devices destitute 
of coaction, and held that with such means the device had been al- 
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ready patented, and was therefore void. The complaînant now de- 
scribes the same device described and claimed in the earlier patent 
(424,495), leaving out the means for maintaining this contact, and 
claims îa valid patent. This court does not understand that the Court 
of Appeals in the Sixth and Second Circuits held the original patent 
void for the reason that the spécifications accompanying the claims 
were in any manner détective, or in failing to distinguish the so- 
called generic invention— the long arm adapted to make connection 
with the conductor — from the spécifie form of it selected for illustra- 
tion. A référence to those cases, already made, and an examina- 
tion of them, do not sustain this contention. This court fails to find 
that the patent in question was either inôperative or invalid by reason 
of either a defective or an insufficient spécification, or by reason of the 
patentée having claimed as his oWn invention or discovery more than 
he had the right to claim as new, or, if such error occurred, that it 
arose from either inadvertence, accident, or mistake. The reissue at- 
tempts to carve out from an invention, complète operative structure, 
patented as a whole, a part thereof, which, standing alone, shows no 
novelty or invention, and patent it; something that alone is inôpera- 
tive and useless in the trolley art— not new, for it is an arm or pôle 
hinged and pivoted on a post in the old way, and might be used in 
the old way to raise any weight attached to one end by the applica- 
tion of downward pressure at the other. 

In Miller v. Eagle Manufacturing Company, 151 U. S. 186, 14 Sup. 
Ct. 310, 38 L. Ed. 121, it is decided that: 

"No patent can Issue for an invention aetually covered by a former pat- 
ent, espeelally to the same patentée, although the terms of the claims may 
dlfCer. The second patent. In such case, although contalnlng a clalm broader 
and more generleal In Its eharacter than the spécifie claims contained In the 
prior patent, is also void. But where the second patent covers matter de- 
scribed in the prior patent, essentially distinct and separable, and distinct 
from the Invention covered thereby, and claims made thereunder, its valldlty 
may be sustalned. A single Invention may include both the machine and 
the manufacture it créâtes, and In such case, if the inventions are separable, 
the Inventor may be entltled to a monopoly of each. A second patent may 
be granted to an inventor for an Improvement on the Invention protected 
by the flrst, but this can be done only when the new invention is distinct 
from and independent of the former one." 

It will be noted that, to avoid double patenting, the matters de- 
scribed in the prior patent must be essentially distinct and separable, 
and distinct from the invention covered thereby, and the claims made 
thereunder. In the case now under considération the opposite is 
the fact. The matters described in the earUer patent are not distinct 
and separable, or distinct from the invention covered thereby or the 
claims made thereunder. The claims made under the first patent are 
the same as those made under the original and the reissue. Language 
is changed, but the same thing is not only illustrated but described 
in the spécifications, and distinctly and unequivocally claimed. See, 
also, Suffqlk Company v. Hayden, 3 Wall. 315, 18 L,. Ed. y6; James 
V. Campbell, 104 U. S. 356, 370, 382, 26 h. Ed. 786; Mosler Safe Co. 
V. Mosler, 127 U. S. 354, 8 Sup. Ct. 1148, 32 L. Ed. 182; McCreary 
V. Pennsylvania Canal Company, 141 U. S. 459, 12 Sup. Ct. 40, 35 
L. Ed. 8ip; Underwood v. Gerber, 149 U. S. 224, 13 Sup. Ct. 854, 
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17 L. Ed. 710; Odiorne v. Amesbury Nail Factory, 2 Mason, 28, 
Fed. Cas. No. 10,430. There are other cases to the same effect. 

It is net intended to hold that a distinct part of an operative 
mechanism or structure may not be patented, or that several distinct 
parts may not be each the subject of a distinct patent ; but they must 
be patented with référence to and as a part of that structure, or some 
operative structure as a basis. If the structure described be a com- 
plète and an operative one, composed of several coacting parts, and 
it is described and claimed and patented as a whole, especially when 
each part is separately described and claimed, no other valid patent 
for one of those parts (especially to the same inventor) can be is- 
sued, although an improvement on the structure or on one or more 
of such parts may be. Hère we hâve this arm as an essential sup- 
port for the contact wheel, it being repeatedly stated that the arm 
supports or carries the contact device, not only described with great 
particularity of détail in the spécifications of the earlier patent, but 
claimed repeatedly, specifically, and unequivocally in the numerous 
claims of that patent. It matters little what it was named in the 
earlier patent, or in the later patent, or in the reissue. The crucial 
test is, was the same thing clearly described and claimed in the 
spécifications and claims of both patents? If so, the later patent is 
void. 

In Thomson-Houston Electric Co. v. Elmira & H. Ry. Co. (two 
cases) 71 Fed. 396, 18 C. C. A. 145, we find the Circuit Court of Ap- 
peals in the Second Circuit holding: 

"(1) Patents— Two Patents for Same Invention— Identity of Claims. In 
determlning whether two patents to the same person cover the same Inven- 
tion, so as to render the later one void, the test of identity is whether the 
claims of both, when properly construed fn the light of the descriptions, define 
essentially the same thing. 

"(2) Same. A machine or structure may embody several différent in- 
ventions; and, while two or more inventions residing in the same combina- 
tion or structure may be covered by différent claims In the same patent, 
they may, at the option of the patentée, be secured by différent patents. 
And it Is immaterial that both inventions originale at the same time, an(? 
from a single conception. 

"(3) Same— Minor Improvements. The granting of patents for distinct and 
spécifie structural improvements pending an application for the broad In- 
vention will not invalldate a patent subsequently granted for the latter, 
although the éléments covered by its claims were described and illustrated, 
but not claimed, in the earlier patents. Thomson-Houston Electric Co. v. 
Elmira & H. Ey. Co. (C. C.) 69 Fed. 257, affirmed." 

In the opinion the court said: 

"TTie principles of law applicable to the case may be briefly stated. An 
inventor, by describing an invention in a patent granted to hlm, does not 
neeei3gf;rily preclude himself from patenting it subsequently. His omission 
to claim what he deseribes may operate as a disclaimer or an abandonment 
of the matter not claimed; but it has no such efCect when it appears that 
the matter thus described, but not claimed, was the subject of a pending 
application in the Patent Office by him for another patent. This was ex- 
plicitly adjudged in Sufifolk Oo. v. Hayden, 3 Wall. 315, 18 L. Ed. 76, and 
recognized as sound doctrine In the Barbed Wire Case, 143 TJ. S. 275, 12 
Sup. et. 443, 450, 36 L. Ed. 154. The invention secured by a patent is that 
which is secured to the patentée by the claim. The claim is a statutory 
requirement prescribed for the purpose of making a patentée define what his 
intention is so distinctly and exactly as to apprise other Inventors and the 
124 P.— 33 
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public whàt Is withdrawn from gênerai use. The elaiin, however, Is to be 
read In tïie Ught of the description; oontalned jn the spécification, and its 
Ute(rali ternis may be enlarged or narrowedi accordingly, but not to an es- 
tent inconsistent -vyith thek meàning, ïdentlty of language in the cjaims 
6t two patents does not necessarlly iiûport that the Invention patented by 
©ach. is IdentiCalj nor does a différence in phraseology necessàrily import 
that they are for différent Inventlona^ The test of identity is whether both, 
wheiî pr(^çrly construed in the Ilght of the description, deflne essentlally 
the same thing. When the claims of both cover and control essentially the 
same Subject-matter, both are for the same invention, and the la ter patent 
is Told." .- 

It is évident that in the earlier patent, No. 424,695, the inventer 
made no attempt and had no purpose to exclude this trailing arm, 
hinged and pivoted, and make it the subject of a separate patent, 
but, on the other hand, intended to include and patent it, as he did 
include it in the claims, and to describe it and its uses, as he did de- 
scribe it in the spécifications ofthfit patent. What was intended 
to be excluded from Noi 424,695, and inade the subject of a separate 
patent, was the "contact wheel" — "E is the traveling contact wheel" — 
carried by this ,arm, and not the arm, now claimed as. the generic 
invention, and alleged to be the thing intended to be reserved from 
Nb. 424,695, and made the subject of a separate patent. What is 
now claimed to be the generic invention and described and claimed 
in reissued letters patent No. 11,872, dated November 13, 190D, to 
wit (using the description of complainant's counsel), "a long arm 
hinged and pivoted so as to be capable of swinging both vertically 
and horizontally through long arcs, and mounted on the top of an 
electric car, and adapted for making contact with the under side of 
an overhead suspended wire," was described, claimed, and patented 
in letters patent No. 424,695, dated April i, 1890, to the same inven- 
tor, and such reissued letters are void, and letters patent No. 495,443, 
was neither invalid nor inoperative by reason of defective or insuffi- 
cient spécifications, or by reason of the patentée claiming therein as 
his own invention more than he had a right to claim as his own ; 
and such arm, so hinged and pivoted, standing by itself, even in the 
combination, is old, displays no novelty, and is clearly lacking in in- 
vention. 

The bill of complaint must be dismissed, with costs. A decree will 
be entered accordingly. 
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<Circuit Court, N. D. New York. July 18, 1903.) 

. Patents— Invention— New Combination of Old Eléments. 

A new combination Of old éléments, so made as to produce a new 
resuit, and to accomplish a purpose long sought to be accomplished, 
but in whlch ail others lïave failèd, by making a çompleted structure, 
which Is useïul and valuable and sûperior to ail ' those of the prier 
art, constitutes invention. 
Samb— New Use of Old Dbvice. 

The transfer of an old device to a new use In a différent art may in- 
volve invention. 

If 1. See Patents, vol. 38, Cent. Dig. g 20. 
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8. Same— Infrtngement— Sprino Seats. 

The Haie patent, No. 371,448, for a spring seat, which covers a com- 
bination, the principal feature of which is tlie use of a wide, thin steel 
plate seeured to the top of the springs, and which supports the upholstery 
was net anticipated, and not only discloses invention, but made a ma- 
terial advance in the art. Olalm 6 construed, and Md Infrlnged by a 
seat .embodying the same construction, the only substantial différence 
being in the use of ductile iron plates or sheet-iron strips instead of 
the Steel plates, both being well-known équivalents. 

In Equity. The bill of complaint in this action was filed to obtain 
an injunction restraining the défendant from infringing, by making, 
selling, or otherwise, letters patent No. 371,448, bearing date October 
II, 1887, granted to Henry S. Haie, and assigned to the complainant, 
and to recover damages for alleged infringement, through an ac- 
counting. 

Samuel Owen Edmonds, for complainant. 

George H. Knight (Harry E. Knight, of counsel), for défendant. 

RAY, District Judge. October 11, 1887, the letters patent in suit 
were issued to Henry S. Haie, numbered 371,448, for a spring seat. 
Thereafter, and before the commission by the défendant of the acts 
complained of, the complainant became, by due assignments, the 
owner of such letters patent. Infringement of claim 6 alone is relied 
on. That claim reads as follows : 

"(6) In a spring seat, the combination of the frame, springs supported by 
the frame, a wlde, thin steel plate, eovering a large area of the seat, and di- 
rectly supporting the upholstery, and seeured to the springs at their upper 
parts, and having transverse corrugations, and textile bands extending over 
said corrugated steel plate, and seeured on its ends to frame of the seat, sub- 
stantially as and for the purpose specified." 

In the spécifications the inventor, Haie, said: 

"My invention has référence to spring seats, etc.; and It consists in certain 
Improvements, ail of which are fully set forth in the foUowing spécification, 
and shown in the accompanying drawings, which form part thereof. Here- 
tofore, in the manufacture of spring seats and similar articles, it has been 
customary to secure to the top of the springs short, narrow, metallic Connect- 
ing bars, upon which flexible wooden slats, usually combined with textile 
bands, were seeured, the metallic bar acting as a connection between the 
springs, and also as a support for the flexible wooden or compound slats, as 
set ont in my patents Nos. 259,533 and 256,676, of 1882. This construction Is 
expensive and unsatisfactory, and laeks durability and simplicity. The ob- 
Ject of my présent invention is to overcome the above objections by providing 
the tops of the springs with a wlde, thin, flexible métal plate, capable of 
bending readily under the pressure of the person occupying the seat. The 
wide, flexible plates are preferably covered with still wider bands of textile 
material, which extend over the latéral edges, and also Project over the ends 
sufHciently to be seeured to the box frame, thèse bands thereby protecting the 
edges of the spring plate. The spring seat or other frame made up of a num- 
ber of such éléments is covered with a sheet of fabric which rests upon tho 
textile bands, and is thereby protected from being eut by the métal plates, 
and upon this sheet the upholstering is placed. This construction of spring 
frame may be used with or without the edge springs, but when the latter are 
used I hâve a spring-edge seat of very superior construction, The invention 
is equally applicable to lounges, chairs, beds, etc. * * * The essential 
feature of the invention is the wide, thin, flexible métal plates, preferably 
steel, supported on springs. The eovering bands of textile material may be 
made of any width, but preferably still wider, so that the latéral edges of the 
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bands wlU proJect slightly over the latéral edges o( the steel plates, to protect 
the edges thereof against cutting the sheet of textile materlal placed above 
the last-mentioned bands, and designed to support the upholstering. Tlie 
bands above the plates are also made long, to cover the ends of the plates, 
as well as their corners, forming a complète shield, and yet not Interferlng 
with the flexlbillty of the seat. If desired, the upholstery may rest directly 
upon the wlde métal plates. I do not limit myself to the exact détails, as 
they may be modifled without departing from my Invention." 

Prior to the granting of the patent in suit, the complainant had 
a patent for a spring seat consisting of a frame with slats on the 
under sida to support the springs, necessarily high, about 15 in num-, 
ber. Extending over each set of springs (those on each slat being 
called a "set"), and attached thereto, was a narrow strip of iron or 
Steel ; ^nd thèse, in turn, were covered by a long pièce of canvas or 
buckram, dirawn down firmly and attached to the frame on each side. 
This, in turn, was covered with narrow strips of wood, glued to the 
canvas, and fastened to the iron or steel strips by means of bolts. 
Then came the cushion, covered by a willow or rattan webbing, or 
cane seat covering, covering the whole five sections of springs and 
strips of iron and wood. This was bulky and costly in construction. 
The springs were easily gbtten out of place, were liable to wabble, and 
the strips of wood easily became detached. The giving or bending was 
not uniform, and the seat was liable to become uneven, and wore out 
quickly. The inventor. Haie, worked long and patiently, expending 
time, money, and thought, to remedy thèse defects, and others not 
necessary to describe, and finally produced and patented the seat in 
suit, which at once became popular — found a ready and steady mar- 
ket ; in other words, proved a success in every respect. In this 
patent (in suit), the frame, and slats on which the springs rest, are 
the same. The springs are shorter, and are covered by wide strips 
of corrugated steel. The strips of wood glued to canvas are dis-^^ 
carded, and the cushion rests on the steel strips. Oscillation and dis- 
placement of the springs are obviated. The bending under weight or 
pressure is much more uniform, andwhen the pressure is removed 
the springs and whole structure résume their original position. Wear 
and tear are largely reduced, as are the bulk and cost of the seat. 
Other advantages might be named. The défendant has hastened to 
copy this seat in every respect. It claims, however, that it uses in- 
dented or grooved ductile iron plates, or ductile sheet-iron strips, in 
place of steel plates, or strips above the springs, and that this is the 
substitution of a new material, and there is no infringement in this 
respect. 

In the complainant's seat the wide steel plates covering the springs 
(in each section) are covered by strips of some tough and durable 
textile material, attached to the frame on each side, and drawn taut, 
holding or assisting to hold the springs in place and prevent too great 
relaxation. In defendant's seat the same thing is used in the same 
raanner, but is made, in actual construction, somewhat narrower 
than the complainant's patent permits, it is claimed ; the defendant's 
band above the plates being narrower than the plates, while it is 
contended that the complainant's patent is so lîmited as to confine 
thèse bands to a construction wider than the steel plates. 
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It will bç noted that in the Haie patent the spécifications say : 

"The essential feature of the Invention Is the wide, thln, flexible métal plates, 
preferably steel, supported on springs. The covering bands of textile material 
may be made of any width, but preferably still wider [meaning wider than 
the Steel plates], so that the latéral edges of the bands wlU project slightly 
over the latéral edges of the steel plates, to protect the edges thereof against 
outting the sheet of textile material plaeed above the last-mentioned bands, 
and deslgned to support the upholstering. The bands above the plates are 
also made long, to cover the ends of the plates, as weil as their cornçrs, 
forming a complète sbleld, and yet not Interfering wlth the flexibility of Ûie 
seat." 

The patentée then says : 

"I do not limit myself to the exact détails, as they may be modifled without 
departing from my invention." 

This court is of the opinion that the substitution of ductile iron 
plates or ductile sheet-iron strips, slightly grooved or indented, in 
place of the corrugated steel strips or plates used in the complainant's 
construction, does not free the défendant from the charge of infringe- 
ment. This is the mère substitution of a well-known équivalent. 
Inferior it may be, but it is' the same thought, and substantially the 
same material is used in precisely the same way to serve the same 
purpose. Neither can the défendant escape the charge of infringe- 
ment on the theory that its textile bands above thèse plates are not 
wider, but in fact narrower, than the iron plates. Thèse bands are 
in ail essential respects and features the same, and are used in the 
same manner to accompHsh the same purpose. Both the bands and 
the plates are used in the same manner, in the same place, and to 
accomplish the same resuit, as are those of the complainant ; and, in 
the opinion of this court, this is a clear infringement. If anything, 
the defendant's construction is inferior to that of the complainant's ; 
but the défendant has approached the complainant's construction in 
every material respect, so far as it dare, without making an exact 
copy, hoping, it is évident, thereby to escape the charge of infringe- 
ment. Such sHght différences and changes do not defeat the charge 
of infringement, when the construction, combinations, and purposes 
intended and purposes accomplished are precisely the same. 

The value and utility of the complainant's patent is beyond dis- 
pute, and is demonstrated by the fact that it has taken the place 
of most others. This is further evidenced from the fact that the 
défendant, in order to keep pace with the complainant's construc- 
tion, has found it necessary to follow and copy in every essential 
feature. 

We find, on a careful examination of the seats themselves and 
of the évidence, that the complainant has a strong and durable 
seat, comparatively inexpensive, both in the making and in the in- 
stalling, and one easily kept in order. The complainant's seat is 
elastic in ail directions, and this elasticity is obtained without the 
use of excessive upholstery, and the construction is such that the 
upholstery keeps its shape, and may be kept dry without great dif- 
ficulty. The complainant's seat is compact, and sufficient space is 
left below the cushion for heating pipes. The complainant's seat 
is light and easily handled, and noiseless in its opération, and the 
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construction is such that an Injury or broken part may be removed, 
and a new pne substituted, without disturbing substantially the re- 
mainder of the seat. This court has carefully examined the évidence 
and the state of the prior art in the construction of spring seats, and 
finds a vast improvement, as well as a wide différence in construction. 
It is quite true that, taking each élément of the complainant's seat by 
itself, we find nothing particularly new. The frarae is the same as 
that used in the prior art. The slats supporting the springs are 
the same. The coiled springs are the same, except they are shorter. 
The wide bands of corrugated steel are n£w in the construction of 
spring seats, but bands of corrugated steel of this thickness are not 
new. We hâve a new use in a new combination for corrugated steel 
plates of this thickness. The textile bands used to hold thèse springs 
in place are substantially the same as those used in the prior art, 
but the mode of attachment difïers somewhat. The whole is then 
covered with a wide band of textile material, attached to the frame, 
above which is placed the upholstery itself. The complainant has 
not patented any one of thèse éléments, as distinguished from an- 
other, but he has secured a patent, as- described in claim 6, "in a 
spring seat, the combination of the frame, springs supported by the 
frame, a wide, thin steel plate, covering a large area of the seat, and 
directly supporting the upholstery, and secured to the springs at 
their upper parts, and having transverse corrugations, and textile 
bands extending over [that is, above] said corrugated steel plate, 
and secured on its ends to frame of the seat, substantially as and 
for the purpose specified." The object and purpose specified need 
not be repeated hère. They already hâve been quoted. We hâve 
hère old things, and we may say well-known things, as the frame, 
the slats, the springs, corrugated steel plates, textile bands, and up- 
holstery; but we hâve something more, and herein lies the invention 
and inventive skill and the patentability of the structure, to wit, we 
hâve a new combination of thèse old éléments, so made as to pro- 
duce a new resuit, and to serve a purpose long sought to be accom- 
plished, but which ail others hâve failed to accomplish. The resuit 
is a new seat, a useful seat, a valuable and a durable seat, a seat that 
supplies the wants of the trade and the wants of the builders and 
users of cars. It cannot be doubted that this constitutes invention. 
A careful examination of ail the prior patents and structures to which 
attention has been called demonstrates that this is a new idea and a 
new combination, and that the complainant is entitled to the benefits 
of the Haie patent and invention which is new. The défense of an- 
ticipation is not sustained. 

The complainant starts with the presumption that his patent is 
valid. "When a device has a new mode of opération, which accom- 
plishes bénéficiai results, 'courts look with favor upon it,' and are not 
exacting as to the degree of inventive skill which was required to 
produce the new resuit. There must be some, but a little will suf- 
fice." Hoe v. Cottrell (C. C.) i Fed. 603. Experts will necessarily 
dififer as to the degree of inventive skill required to produce the com- 
plainant's spring seat, and some might contend that no inventive 
skill whatever is involved. Such a contention is successfuUy com- 
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bated when we find that many hâve struggled for years to accom- 
plish the resuit produced by Haie, but that no one succeeded until 
he brought forward the seat constructed under and pursuant to 
letters patent No. 371,448, the patent in suit. 

The maiii change between the old Haie patent and the new patent, 
the one in suit, is the shortening of the springs, and the substitution 
of the corrugated steel plate for the appliances before used. It may 
be contended that a corrugated steel plate is an old device. Con- 
cède this to be true; still the transfer of an old device to a new 
use may involve invention. Potts v. Creager, 155 U. S. 597, 15 Sup. 
Ct. 194, 39 L. Ed. 275. In that case the court said : 

"The doctrine invoked by the défendants, that the transfer of an old device 
to a new use does net involve Invention, if applied without qualification or ex- 
ception, VFOuld destroy many of the most valuable patents." 

In Electric Vehicle v. Carriage Co. (C. C.) 104 Fed. 815, the court 
said: 

"Indeed, it often requires as acute a perception of the relation between 
cause and effect, and as much of the peculiar inventive genius which is char- 
acteristic of great inventors, to grasp the idea that a device used in one art 
may be made available in another, as wonld be necessary to create the device 
de novo." 

In General Electric Co. v. Wise (C. C.) 119 Fed. 926, this court 
said : 

"However close the resemblance between some prior alleged invention, even 
when put in actual use, and the patented invention, if such alleged prior in- 
vention was not operative, and failed to produce the bénéficiai results sought 
and produced by the patent, it could not constitute prior invention. In such 
case the patented invention cannot be regarded as old." 

The prior inventions in this art, when put in use, were, to an ex- 
tent, operative, but they were costly, and not durable; nor did they 
fin the wants of the trade and of users of spring seats. The com- 
plainant's patent is a step far in advance of ail others, by means of a 
new combination of old things. 

Attention is invited to the language of Judge Coxe in McMichael 
& Wildman Mfg. Co. v. Stafford (C. C.) 105 Fed. 382 ; also to his 
language in George Frost Co. v. Cohn (C. C.) 112 Fed. 1009, afSrmed 
(C. C. A.) 119 Fed. 505. Again attention is called to the language 
of Judge Coxe in Fairbanks Wood Rim Co. v. Moore (C. C.) 78 
Fed. 490. 

In the George Frost Case he said: 

"A woman who was ambitious to hâve her hosiery Intact was liable to find 
it slouching about her heels. It seemed impossible to secure a supporter that 
would adapt itself alike to thick and thin stockings. If it succeeded in hold- 
ing the former, the latter would slip from its embrace. For years an army 
of inventors and skllled mechanies were at work to remedy thèse defeets. 
Ail sorts of expédients were resorted to, but the old difflcultles remained. At 
length Gorton substituted for the métal button a button with a rubber shank, 
and the thing was done. * * * Rubber, in almost every conceivable shape 
and form, was everywhere in use, but no one thought of it. Like a jewel lost 
in a crowded thoroughfare, multitudes pass it unnoticed; some actually tread 
upon It; others stop and gaze for a moment, but hurry on, deeming it some 
worthless tinsel; at last cornes some one who recognizes its value and picks 
it up. Others might hâve done this, It is true, but they did not; he did, and 
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Is entitled to the prize which he bas rescued from the mire. * ♦ * It ia 
this çapaclty for accompllshing résulta, tliis faculty of seeing what others fail 
to see ànd heàring what others fall toh^ar, which has always dlstingulshed 
succcBS froin fallure, and the Inventer from the mechanlc. în the law of 
patents, it la the last step that wins,' says the Suprême Court Thls is the 
step which Gorton took." ~ 

In'' the Fairbanks Wood Rim Cô. Case he said: 

"It was not the mère substitution of wood for Iron. It was the substitution 
for a rim made of a single pièce of métal of a laminated rim made of a séries 
of sections, so constructed as to form a compact, durable, symmetrical, and 
highly efficient structure. After the idea that wood could be used, instead of 
métal, was conceived, the real work of invention began. • * * Two slg- 
nificant facts stand unchallenged: First, that the patentées were the first, 
in an art which has attracted a multitude of ingenious Inventors, to employ 
a wooden rim; and, second, that to-day this rim Is the only one used, ail 
others, in the construction of flrst-elass machines, having been driven from 
the market They certainly hâve donc much to make the modem bicycle a 
perfect machine." 

It is not thought necessary, nor would it be profitable, to enter 
into a detailed description of prior invention claimed to show an- 
ticipation. Those who hâve sat or slept upon some of them, or at- 
tempted to, and hâve endured the discomforts of their imperfections, 
the more readily appreciate the worth of the Haie patent when ac- 
tually used, and a comparison is made. 

The Cobb patent for car or other seats, issued May 8, 1883, No. 
277,115, used a flexible and elastic préparation or composition, the 
base of which is paper, and known to the trade as "vulcanized fiber" 
and "leatheroid," where the Haie patent uses the steel plate, and the 
mode of attachment to the f rame was différent. This was a failure. 
The Cobb patent does not show or establish anticipation. 

Clearly, the Casseday patent, No. 100,116, dated February 22, 
1870, being a seat composed in the main of a number of curved or 
elliptical springs secured to a frame and arranged side by side, but 
a short distance apart from each other, in combination with a cover- 
ing of plush or other suitable fabric, falls very far short of showing 
anticipation. Many other prior patents for spring beds and spring 
seats hâve been carefully examined; and, while some of them prob- 
ably suggested ideas to the patentée, Haie, none of them show ail 
the éléments or the combination of éléments found in the Haie patent. 
Thèse prior inventors strtiggled with a problem, strove to attain a 
desired end — to produce an article millions felt the need of — ^but 
they ail failed, and Haie came in, and by a new combination produced 
the desired result. 

The défendant has failed to establish either of his défenses, and 
the complainant is entitled to the injunction prayed for and to an ac- 
counting, A decree will be prepared accordingly. 
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JDLITJS KING OPTIOAL CO, v. BIIHOEFEK et aL 

(Circuit Court, S. D. New York. July 22, 1903.) 

1. Patents— Inprinqemknt—Eyhglass Guards. 

The Wells patent. No. 412,442, for eyeglasses, relatlng to that part of 
the frame deslgned to hold the glasses on the nose of the wearer, which, 
as shown, conslsts of two or more pads on each slde, one at least being 
above and to the rear of the others, such pads belng attached to posts or 
standards seeured to the lenses, the object being to hold the glasses steady 
In position, and prevent rocking or tlpplng, was not anticlpated, and Is 
valid. Clalms 4 and 5 of such patent are also Infringed by the lasso 
nose pièces or guards constructed in accordance with the Fox patent, No. 
695,681, which, although varying in form, embody the same princlple, and 
accomplish the same resuit in the same way, and by devlces substantially 
the same. 

In Equity. Suit for infringement of letters patent No. 412,442 for 
eyeglasses, granted to Walter S. Wells October 8, 1889. On final 
hearing. 

The bill of complaint in this case was filed for the purpose of perpetually 
restraining and enjolnlng the défendants from making, constructlng, using. 
vending, etc., any eyeglasses or eyeglass guards made like the so-called 
"lasso guards," or any other made in accordance with such invention and 
patent, and from practicing or causing to be put in practiee, opération, or 
use the mode of construction described in said patent. The complainant, 
under its patent, manufactures, vends, etc., what is called the "anchor guard," 
under letters patent bearing date the 8th day of October, 1889, and numbered 
412,442, belng a patent for eyeglasses. Infringement is claimed through the 
manufacture and sale of what is known as the "lasso giiard," which it is 
alleged came upon the market July or August, 1901. Thèse letters patent 
were issued to one Walter S. Wells, and it is claimed that by due assign- 
ment they are now owned by the complainant. The défendants deny the 
assignment, and deny that Wells was the original and flrst inventer of the 
alleged improvement of eyeglasses set forth in the sald patent, and deny 
that same were not in use, etc. The défendants deny infringement The 
défendants allège that the said letters patent consists of devlces, arrange- 
ments, and constructions, which were at the date of their supposed invention 
by Wells old and well known and familiar in form and opération in the art 
to which sald letters patent relate, and deny novelty, and allège that said 
letters patent are void and destitute of patentable novelty. The défendants 
also allège that the lasso nose pièce or guard complained of as constituting 
an infringement upon the said letters patent is manufactured and sold under 
the sanction and protection of letters patent granted to the manufacturer of 
said nose pièce or guard, Ivan Fox, upon the 9th day of July, 1901, and 
March 18, 1902, Nos. 34,752 and 695,681, respectively. The défendants Bet 
ont a large number of patents, and allège that prior to the making of the 
alleged invention set forth in the bill of complaint the alleged invention 
therein shown was patented and described in ail things. Subséquent to 
January 2, 1902, and after the answer herein was filed, the défendant Bil- 
hoefer transferred his interest in the firm to one Richard E. Stllwell, and 
the business is conducted at the same place under the style of McCoy & 
Stilwell. Stilwell has been made a party défendant. 

H. Albertus West, for complainant. 
William C. Strawbridge, for défendants. 

RAY, District Judge (after stating the facts). Letters patent No. 
412,442, dated October 8, 1889, issued to Walter S. Wells, of New 
York, N. Y., being a patent for a new and useful improvement in eye- 
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glasses, hâve been duly assigned, and are now owned by the com- 
plainant, as clearly appears ffoin' the évidence. The complainant al- 
lèges infringement of daims 4 and 5 of said letters patent, which 
read as follows: 

"(4) In an eyeglass, the comblnatlon, wlth lenses, of posts or standards 
secured thereto, nose pads secured to said posts or standards and adapted 
to grip the nose, and other nose pads rigidly secured to said standards 
above and to the rear pf the nose pads flrst named, and also adapted to 
grlp the nose, substantla'Uy aë apecifled. 

"(5) In ,an eyeglass, the comblnation, with lenses, of posts or standards se- 
cured thereto, pads for the nose rigidly secured to said posts or standard^; 
certain of said pads being arranged In the same plane as the lenses, and other 
of said pads being arranged above the other pads, and to the rear thereof, 
substantially as specifled." 

The spécifications are as follows: 

"ïo ail Whom it May Concern: 

"Be it known that I, -Walter S. Wells, of New York, In the county and state 
of New York, hâve invented a certain new and useful improvement in eye- 
glasses, of which the following is a spécification: I will describe in détail 
an eyeglass embodying tny improvement ^nd then point oùt the novel fea- 
tures in clatms. In the açcompanying drawings, Figure 1 ts a face view of an 
eyeglass ëtabodylng my Improvement. Fig. 2 is a similai' view lllustrating 
a modification thereof. Fig. 3 Is a side view of the example of my improve- 
ment shown in Fig. 1. F;ig. 4 Is â side vièw of the example shown in Fig. 2. 
Fig. 5 is a diagrammatic view showing the position of the eyeglass upon the 
nose and the arrangement of the pads, as lUustrated in Flgs. 2 and 4. Fig. 
6 Is a détail viéw showing the mode of attaçhment of certain of the nose pads 
for the glasses. Slmllar letters of référence designate corresponding parts. 
A désignâtes the lenses 0( the eyeglasses, which may or may not be mounted 
In rims. B désignâtes the spring by which the glasses are held upon the 
nose. désignâtes posts or standards secured to thè lenses, as hère shown, 
by rivets, c. In the example of my Improvement shown In Flgs. 1 and 3, D 
désignâtes pads secured upon downvardly extending arms; d, which arms 
f orm part of or are secured to the posts or standards, C. The pads, D, in 
this example bî my improvement, are In the same plane as the lenses of the 
glasses, and when in use bear against the cartllaglnous portions of the 
nose. The posts or standards, C, haye upwardly extending portions, to 
which portions the spring, B, of the glasses Is attached. In the example 
of my improvement shown such attaçhment Is effected by means of screws, 
b, passing through sultable apertures in the inwardly turned ends of the 
spring and. in the upwardly extending portions of the posts or standards, 0. 
I prêter 'that the posts or standards, C, and the downwardly extending por- 
tions, d, wh|içh bear thé pads, D, shall be made intégral. Secured to the 
upwardly ejEtendlng portions of the posts or standards, O, are arms, d, which 
arms bear at thelr extremities pads, e, As shown In Fig. 6, thèse arms are 
adjustable upon the upwardly extending portions of the posts or standards, 
O, so that the pads may be brought nearer to or farther from each other, 
as deslred, Such adjustment Is secured by providlng the portions of the 
arms, d, \^l^ich are secnred to the ypwardly extending portions of the posts 
or standards, C, With longltùdlnally extending slots, f, as, more clearly shown 
in Fig. 6. tt ■Wlll be obsérved that the pads, e, are considerably above the 
axes of the lenses, and that they hâve a backward and do-sVriward extension. 
This Is more clearly illustrated In Flgs. 3 and 4. In the example of my 
improvement shown in Flgs. 2 and 4, and In the diagrammatic Fig. 5, 1 employ 
a modification of the nose pad or pads, D. This modifleatibn consists of two 
pads, D, which pads are mounted upon two arms, d, extending from the posts 
or standards, C. By référence to the diagrammatic view Fig. 5 and Fig. 4, 
It will be Çlearjy seen that one of the pads, D, In this example of my im- 
provement, Is Brranged in approximately thé same plane as the lenses of the 
glasses, while the other Is above and at the back of the said plane. It 
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wlU aiso be observed that the pads, D, in this example, together wlth the pads, 
e, are arrangea approximately at the points of a triangle; or, In otlier words, 
the pads, D and e, hâve a triangular bearing upon the nose. In ail the 
examples of my Improvement shown, the pads, e, when secured by the screws, 
b, hâve a rigld connection with the upwardly extending portions of the posts 
or standards, C. By my improvement I provide an eyeglass which is adapted 
to grasp the fleshy portion of the nose by pads virhich are rigidly secured, 
and prevent any swivellng or rocking movement, and also other pads adapted 
to grasp the cartilaginous portion of the nose, and to act as steadiments." 

The drawings are as foUows : 




It will be noted that thèse claims speak specifically of the com- 
bination with lenses of posts or standards secured thereto, "nose 
pads secured to said posts or standards and adapted to grip the nose, 
and other nose pads rigidly secured to said standards above and to 
the rear of the nose pads first named, and also adapted to grip the 
nose, substantially as specified." Claim 5 speaks of the combina- 
tion with lenses of posts or standards secured thereto, pads for the 
nose rigidly secured to said posts or standards, certain of said pads 
being arranged in the same plane as the lenses, and others of said 
pads being arranged above the other pads and to the rear thereof, 
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substantially as spedfied. Thèse daims, read wîth the spécifications 
and drawings, clearly contemplate at least two pads attached to each 
post or standard secured to each lens, and adapted to grip the nose, 
and as clearly contemplâtes that one of such pads is to be above 
and to the rear of the first-mentioned nose pad, or, as mentioned in 
claim 5, one of said pads, at least, is in the same plane as the lens, 
and the other is above and to the rear thereof. In Figure 2 of the 
drawings we hâve two pads attached to each lens, with another pad 
for each lens above and to the rear thereof, adapted to grip the nose ; 
while in Figure l of the drawings there would seem to be but one 
pad directly attached to and in the same plane with the lens, with 
another pad above and to the rear thereof. 

Within the language of the claims, it would seem clear that any 
number of pads for each lens in the same plane as the lens, with 
other pads, one or more, above and to the rear thereof, would be 
allowable. There may be one or there may be more pads at each of 
the points specified. The claims call for such a cômbination and 
construction as has postP or standards attached to the eyeglass and 
secured thèreto, with pads secured to thèse posts or standards, and 
which pads are adapted to grip the nose, with other pads secured 
to the same standards or posts above and to the rear of those first 
named. This court is unable to distinguish any particular difiference 
between claims 4 and 5, except that in claim 5 the first set of pads 
is more definitely located as being in the same plane with the lenses. 
The pads in the drawings are secured upon downwardly extending 
arms, which may either form a part of or be secured to the posts 
or standards, which posts or standards extend upwardly from the 
point where they are attached or secured to the lenses by rivets, 
although this mode of attachment might be changed. Thèse arms 
are adjustable upon the upwardly extending portion of the posts or 
standards, so that the pads may be brought nearer to or farther from 
each other, as may be desired by the wearer. This adjustment is se- 
cured by prpviding the arms with longitudinally extending slots. 
The pads above and to the rear of those in the same plane with the 
lenses are above the axes of the lensesy and hâve a backward and a 
downward extension. 

It is évident that thèse pads are intended to grasp the nose at least 
at two différent points, one of which points is in the rear of the 
other and higher up; the purpose being to prevent any swiveling 
or rocking movement of the glasses. The pads above and to the 
rear of those in the same plane with the lenses are the main ones, 
while those in the same plane with the lenses serve a useful pur- 
pose in steadying the glasses and pfèventing a rocking movement. 

As shown in actual construction and use, this form is not bulky 
or cumbersome, but neat and tasteful in àppearance, and the glasses, 
when adjusted upon the nose, are held steadily in position, and neither 
rock sidewise nor tip forward or backward. The utility of this con- 
struction cannot well be questioned. 

It was shown on the trial that claims 4 and 5 of the Wells patent, 
from some points of view, are generic, and from other points spécifie. 
The défendants' expert says: 
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"Q. Do you regard the elalms 4 and 5 of the Wells patent as generlc or 
spécifie? A. The terms 'generic' and 'spécifie,' as I understand them, are 
both relative, so that from soïne points of view the claims mlght be regarded 
as generic, and from other points as spécifie. I regard them as generic to 
the estent that, as I understand, they may include various spécifie forms or 
arrangements so long as they are characterized by havlng two or more pads, 
with certain of said pads above and to the rear ot the other." 

The défendants, in their défense of anticipation, rely largely on a 
patent to Ivan Fox, issued January 29, 1884, No. 292,479. The 
spécifications and claim in that patent are as follows : 

"To ail Whom it May Concern: 

"Be It known that I, Ivan Fox, a citizen of the United States, residing in 
the eity and county of Philadelphia, and state of Pennsylvania, hâve in- 
vented a new and useful improvement in eyeglasses, of which tlie foUowing 
Is a spécification: My improvement relates to that class of eyeglasses having 
adjustable nose pièces that are arranged ont of the plane of the lens f rames; 
and it consists in such an arrangement and construction of the parts as will 
admit of the angle of the nose pièces and the distance apart of the centers 
of the lenses being permanently adjusted, as desired, in the manner herein- 
after more fuUy described and claimed. In the accompanying drawings, 
Figure 1 represents a front view, Fig. 2 a side view, and Fig. 3 a détail, 
of one of the nose pièces. The bow, s, eye frames, and lenses, FF', may be 
made of any approved form, as my invention relates solely to the nose 
pièces, NN', the form of whlch is shown elearly in Fig. 3, where It will be 
seen that each nose pièce consists of an inelined bar, a, having arm, b 
(preferably curved, as shown), by which the nose pièce is attached with a 
screw, c, as shown in Fig. 1, to any convenient part of the frame, but prefer- 
ably as shown in the drawing, in which it is serewed fast upon the top oi' 
the spring bow, and is held from moving by means of the sides of the recess 
in which the arm of the nose pièce and bow are secured. The arm is made 
intégral with the bar, a, and projecting from a point near the middle, relieves 
the torsional strain therefrom. Said arm also being curved, practically 
lengthens the bar, so that it can be more readily twisted or bent. The arm, 
b, being of considérable length, and of soft métal — that is to say, métal that 
will readily bend, as desired, and when so bent will retain its form — can be 
readily twisted, to slightly change the position or angle of the bar to suit 
the shape of the nose; or, by bending the said arms, b, the bars, aa, forming 
the nose pièces proper, can be readily brought doser together or farther 
apart, as desired, and thus the distance of the optlcal centers of the lenses 
can be varied as desired. I am aware that eyeglasses hâve been made with 
a curved arm projecting from the frame, and having attached thereto a nose 
pièce; but I do not claim such as my Invention. What I claim as new is: (1) 
The combination, with a pair of eyeglasses, of the nose pièces, NN', each con- 
sisting of the inelined bar, a, having the arm, b, intégral thercwith, and pro- 
jecting from a point near its middle, substantially as and for the purpose 
specified. (2) The combination, with a pair of eyeglasses, of the nose pièces, 
NN', formed of comparatlvely soft métal, each having the inelined bar, a, 
and curved arm, b, intégral therewith, and projecting from a point near its 
middle, substantially as and for the purpose specified." 

In this Fox patent, 292,479, there is no lettering upon the draw- 
ings attached to correspond with either the spécifications or the 
claims, and the court is left to guess at the construction, except 
that the bow is lettered, the lenses are lettered, and the nose pièces 
as a whole are lettered. It would seem, however, that the nose pièce 
formed of soft meta! consists of an inelined bar, which strikes the 
nose with the curved arm, b, projecting, and which attaches to the 
bow, s, where the bow is attached to the frame of the lens. The nose 
pièce would seem to consist of a single pièce of soft métal, curved, 
the arm projecting from near the middle thereof serving to attach 



526 124 FEDERAL EEPORTBR. . 

thiâ to the bow holding the lens. This nose pièce would strike the 
nose, it might be, at one point, and it might be at two or more 
points, depending on the shape of the nose ; but the court discovers 
nothing in this corresponding to the construction of the complain- 
ant's patent except that we hâve lenses, a bow, and a nose pièce at- 
tachée to each lens, and by means of the bow thèse are pressed against 
the nose, and are supposed to hold the glasses in position. There 
is no anticipation hère. We hâve nothing specially designed to pre- 
vent swiveling or a rocking mov.ement of the glasses, or to prevent 
their tipping forward and downward, as in the complainant's patent. 
True, if the grip of the nose pièces are strong enough, the glasses 
might not rock or swing or tip. The construction of this Fox pat- 
ent is much more simple, as shown in the drawings, but with this 
simplicity utility is sacrifîced. 

The lasso guards, which are alleged to infringe claims 4 and 5 
of the Wells patent in suit, are manufactured and sold under patents 
to Ivan Fox, No. 695,681, dated March 18, 1902, and No. 34,752, 
dated July 9, 1901. The spécifications and claims of this patent read 
as follows: 

"Be It known that I, Ivftn Fox, a citizen of the United States, residing at 
Lansdowne, In the county of Delaware and state of Pennsylvania, hâve in- 
vented certain new and useful improvements In nose pièces for spectacles 
or ejeglasses, of which the foUowlng is a spécification: It is the object Of 
my invention to provide, for employment upon eyeglasses and spectacles, nose 
pièces, capable of being fltted to noses of any configuration, of such construc- 
tion and arrangement as to be secure and comfortable to the wearer. In the 
accompanying drawings I show, and herein I descrlbe, a good form of a con- 
venient embodlment of my invention, the particular subject-matter clalmed 
as novel being hereinafter deflnitely specified. In the accompany drawings. 
Figure 1 is a view in rear élévation of a pair of eyeglasses equipped with 
nose pièces embodylng my Invention. Figure 2 is a view in end élévation 
of one of the lenses and nose pièces shown In Figure 1, sight being taken 
toward the inner end of the lens. Figure 3 is a plan view of a blank from 
which a complète nose pièce may be formed. Similar letters of référence in- 
dicate corresponding parts. In the accompanying drawings, a are the lenses, 
b the clasps and lens posts, and c the bow spring, of a pair of eyeglasses. 
My Improved nose pièces consist each of an approximately U-shaped loop 
of suitable métal, and are conveniently formed by bending up a flat strip of 
métal previously eut by a die or otherwlse to the desired, shape. The free 
leg, e, of each nose pièce merges at Its end Into an enlargement, f, which 
extends edgewise rearwardly more or less according to adjustment, ont of the 
plane of the lenses, is preferably of approximately oval form, and conveniently 
of breadth about twice that of the strip. Said enlargement and free leg, al- 
though in the fitting opération to be given such curvature as may be neces- 
sary to cause them to conform to the wearer's nose, are to be considered as 
oxistlng in approximately a common plane; that is to say, as together consti- 
tuting a plate or sheet of métal The enlargement, which constitutes a bearing 
plate, is provided with a large central aperture, g, shown as corresponding 
in outline with its own. Said aperture is conveniently of a breadth about 
equal to that of the strip of which the body of the TJ-shaped loop is formed. 
The nose pièces may be attached by screws or pivots passing through the 
upper ends of their basai legs, d, and Into the lens posts, or other portions 
of the spectacle or eyeglass frame or mounting. When in position, the bight 
of the U-shaped loop dépends below the serew, pivot, or other device em- 
ployed to secure the nose pièce in position. By reason of the rearward ad- 
justment or set of the enlargement, f, it is out of Une with the upper end 
of the basai leg; that Is to say, is, when the device is in use upon a spectacle 
or eyeglass, nearer the plane of the eyes of the wearer than is the upper 
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end of the basai leg. When the nose pièces are mounted as stated, the free 
legs, e, may be lengthened or shortened to the better fit a wearer by such 
manipulation of the métal as will shift the position of the bight, h, relatively 
to the length of the strip. Said free leg as well as the basai leg may be set 
at any desired angle with relation to the plane of the lenses to flx and déter- 
mine the position of the bearing plate, and said plate itself may be adjusted 
toward and from the plane of the lenses by manipulation of the neck, i, by 
which it is connected to the free leg. Apart from the movement or adjust- 
ment of said leg, and said plate as a whole, said plate may, as to its différent 
parts, be adjusted or bent to a set other than that illustrated. In addition 
to adjustment toward and from the plane of the lenses, the différent parts 
of the nose pièces may be adjusted toward and from the nose of the wearer, 
and the plates may be given, as shown in Flg. 1, a curvature in which thelr 
respective upper inner portions are, to the better conf orm to the wearer, f urtber 
apart than their lower portions, while the lower portions of the loops may 
also be, as shown, bent bodily away from each other, or otherwise, to présent 
the acting faces of the bearing plates in contact with such part of the nose 
of the wearer as may best secure the desired resuit. The openings in the 
bearing plates are of such area that in use the skin or fleshy parts of the 
nose of the wearer will project bodily slightly thereinto, whereby the hold 
of the nose pièces will be re-enforced, a resuit not possible where minute 
openings are resorted to. While I do not herein illustrate my nose pièce as 
provided, as to the bearing plate and the free leg which act against the nose 
of the wearer, with the celluloïd or other faclngs largely employed in con- 
nection with nose pièces, and in fact, with my présent knowledge, prefer not 
to employ them, it is to be understood that I do not exclude the application 
of faclngs to the structure herein claimed, provided only that they be not so 
applled as to close the skin-receiving opening. Two factors must be takeu 
into account in the fltting of the lenses; that is to say, the necessity for sup- 
porting the lenses In proper position with respect to the eyes, and the deslr- 
ability of setting the nose pièces at such position upon the nose of the 
wearer that they will take a secure hold. As thèse two positions botb vary 
in différent individuals, and poasess no fixed relation, it bas been diiflcult to 
accomplish both desiderata with nose pièces as heretofore constructed. My 
Improved nose pièces, however, possess such a range of adjustment that they 
may be bent to présent against that part of the nose of the wearer where 
they take the most secure hold, while at the same tlme the lenses may bp 
set at any desired position with respect to the eyes. The précise diameter 
of the skin-receiving apertures in the enlargements is a matter withln the 
province of the constructor. I employ apertures of about the size, proportion- 
ately, to the other parts, illustrated in the drawings. The character of the 
skin is such that a minute opening is not adapted to recelve and take a 
grasp upon it. The opening must be of considérable magnitude, else a masf; 
of the skin will not enter it. It is to be understood, therefore, that in elalm- 
ing skin-receiving apertures, I intend to cover openings bearing approximately 
the same relation, as to size, to the nose pièce, as do the openings shown in 
the drawings bear to the nose pièce therein depicted, and intend the words 
'skin-receiving openings' to exclude openings materially smaller, proportion- 
ately, than the openings depicted. 

"Having thus described my invention, I claim: (1) A nose pièce for a spec- 
tacle or eyeglass, the same consisting of a U-shaped loop, formed from a strip 
of plate métal, one leg of which is adapted to be attached to a lens, lens 
frame, or mounting, and the other provided with an enlarged bearing plate 
arranged at its upper end, and forming a direct continuation of it, but out 
of Une with the upper end of the first mentioned or basai leg, said bearing 
plate and its leg existing in approximately the same plane, so that in use 
both are in acting contact with the nose of the wearer, and said bearing 
plate embodying a large skin-receiving opening, substantially as set forth. 
(2) A nose pièce for a spectacle or eyeglass, the same consisting of a TJ-shaped 
loop, formed from a strip of plate métal, one leg of which is adapted to be 
attached to a lens, lens frame, or mounting, and the other provided with an 
enlargement constituting a bearing plate arranged at its upper end, and form- 
ing a direct continuation of It, but set out edgewise from It; said bearing 
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plate and leg exlstlng In approximately thé same plane, so that In use both 
are In actlng contact with the nose of the wearer, and sald bearlng plate 
embodylng a large skln-receivlng aperture eut dlrectly through it, substan- 
tlally as set forth." 

It will be noted, in connection with the complainant's patent, that 
one object of the two or more pads attached to each post or standard 
secured to eàch lens, and adapted to grip the nose, is to enable the 
wearer of the glasses to adjust and support the lenses in proper posi- 
tion with respect to the eyes, and to enable him to set the nose pièces 
at such position upon the nose that they will take a secure hold. 
Thèse positions on the nose where the grasp of the nose pièces niust 
be had vary in différent individuals, and possess no fixed relation. 
The complainant's patent provided for thèse nose pièces in such a 
way that they might be adjusted easily either by bending, or by 
means of the slots, to any shaped nose in any individual. A careful 
reading of the spécifications of the Fox patent, No. 695,681, demon- 
strates that Fox sought by means of his patent to accomplish the 
same purpose. 

Should we take the cornplainant's patent, and connect the nose 
pièces by a soft métal or otherwise, leaving a small hole therein of 
any shape through which the skin might protrude, we would hâve 
substantially the same construction, ideas, and purposes accomplished 
and sought to be accomplished by means of the Fox patent, No. 
695,681. In this Fox patent of March 18, 1902, the spécifications 
say : "a are the lenses, b the clasps and lens posts, and c the bow 
spring, of a pair of eyeglasses." Hère we hâve posts, and it mat- 
ters little whether the posts are perpendîcular or horizontal. In this 
Fox patent he says : 

"My Improved nose places consist each of an approximately U-shaped loop 
of suitable métal, and are convenlently formed by bending up a flat strip of 
métal prevlously eut by a die or otherwise to the deslred shape." 

He then says : 

"The free leg of each nose pièce merges at Its end into an enlargement, 
whlch extends edgewlse rearwardly more or less according to adjustment, 
ont of the plane of the lenses, is preferably of approximately oval form, and 
convenlently of breadth about twlce that of the strip." 

In place of the nose pads used in the complainant's patent, we 
hâve this nose pièce so arranged and eut as to act as pads and press 
against the nose at the same points and in the same manner that 
the pads of complainant's patent press against the nose, and thus 
serving the same purpose in the same manner. In the Fox patent 
of March 18, 1902, the lower portion of the U-shaped loop serves 
the same purpose as the nose pads, D, D, in the complainant's pat- 
ent, known as the Wells patent, while the upper portion of the U- 
shaped loop serves the same purpose as the nose pads in the Wells 
patent (complainant's patent) above and to the rear of the first- 
mentioned nose pads. In the Wells patent (complainant's patent) 
thèse lower nose pads are attached by mechanism at or very near 
the same point where attachment is made to the lenses, and it is at 
this point that the Fox patent attaches the U-shaped loop. In the 
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Wells patent we hâve an arm extending upward from this point, 
and Connecting with the bow spring; and at this point, by means 
of a screw or otherwise, the other nose pièce is attached — the one 
extending backward. In the Wells patent we hâve more machinery, 
so to speak, more mechanism, and which of the two, the Wells pat- 
ent or the Fox patent, is most désirable and most useful, would dé- 
pend largely upon the taste of the wearer. It must be conceded, 
however, thât the Fox patent construction is much more readily kept 
in order, while it would seem plain that the nose pads in the Wells 
patent are much more easily and quickly adjusted to the nose of the 
wearer. 

Ail the patents and devices in évidence and use prior to fîling of 
the application for complainant's patent hâve been carefully exam- 
ined. The complainant's patent is a new and a useful invention, and 
was not anticipated. No équivalent was in use prior to the filing of 
the application for this patent. It proved a business and a com- 
mercial success, and met with large sales. The défendants' device 
or lasso guards for eyeglasses, although, so far as the nose pièce is 
concerned, formed of a single pièce of métal, usually, is a substantial 
duplication of complainant's guards, and was intended to be, and 
embodies the same principle and ideas, and serves the same purposes. 
It has the complainant's posts, in a dififerent form, true, but the 
pressure or holding upon the nose comes at the same points in the 
same manner substantially, and ail of the U-shaped loop mentioned 
in défendants' patent. No. 695,681, dated March 18, 1902, is sur- 
plusage except the points of pressure upon the nose, which points 
may appropriately be called pads. It is immaterial on the question 
of infringement that the points of pressure serving as pads are con- 
nected by means of this superabundant material. In like manner 
the défendants' construction serves the same purpose in the same 
manner for preventing tipping, etc. The défendants hâve appro- 
priated the complainant's invention by varying the form of construc- 
tion and in minor détails by varying the form and manner of attach- 
ment to the frames or lenses. Thèse variations are immaterial so 
far as the principle of complainant's invention is concerned, and 
cannot relieve the défendants from the charge of infringement. The 
infringement is deftly hidden from the eye of a casual observer, but 
cannot be concealed from the user. The lasso guards are so con- 
structed as to be adjusted by bending and producing the pad pressure 
at any desired point. 

The défendants' device, the Fox patent. No. 695,681, dated March, 
1892, displays great ingenuity in attempting to évade the charge of 
copying and infringing complainant's patent, No. 412,442, dated Oc- 
tober 8, 1889, but this cannot avail. Hoyt v. Horne, 145 U. S. 302, 
309, 12 Sup. Ct. 922, 36 L. Ed. 713. So in the spécifications the Fox 
patent carefully avoids the use of the word "pad," and substitutes 
the "U-shaped loop of suitable métal" ; but how can this be material 
when we find the "U-shaped loop" performing the same functions 
in the same manner, and embodying precisely the same ideas of ac- 
complishing the desired end, as the complainant's "pads"? 

In Hoyt V. Horne, 145 U. S. 302, 12 Sup. Ct. 922, 36 L. Ed. 713, 
124 F.— 34 
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at page 309, 145 U. S., page 925, 12 Sup. Ct., 36 L. Ed, 713, the 
court said: 

"Indeed, the Ingenulty dlsplayed In thls évasion Is only equaled by the In- 
genuity wlth which it is co.ncealed in the spécification of defendant's patent 
and the f unctlon of a more thorough mixture of the pulp put forward as the 
salient f eàture of the invention." 

The salient features o{ the Fox patent referred to are the same as 
those of the Wells patent, and, indeed, in seeking to hold the market 
with a Fox patent we find him abandoning his old form and inven- 
tion, No. 292,479, of January 29, 1884,; and appropriating ail the sub- 
stantial features and ideas of the Wells patent. 

In Machine Cornpany v. Murphy, 97 U. S. 120, 24 L. Ed. 935, 
the court said: 

"Except where form is of the essence of the Invention, it has but llttle 
welght in the décision of sueh an Issue; the correct rule belng that in deter- 
minlng the question of Infrlngement the court or Jury, as the case may be, 
are not to judge about similarltles or différences by the names of thlngs, but 
are to loôk at the machines or thelr several devicea or éléments In the light 
of whât they do, or what office or functlon they perf orm, and how they 
perf orm it, and to flnd that one thing is substantlally the same as another, 
if It perf ornjs substantlally the same functlon In substantlally the same way 
to obtain the same resuit, always bearing in mind that devlces ina patented 
machiné are différent in the sensé of the patent law when they perform dif- 
férent functlons, or In a différent vra.y, or produce a substantlally différent 
resuit. Nor is it safe to give much heed tothe fact that the corresponding 
devlce in two machines organized to accomplish the same resuit is différent 
in shape or form the one from the other, as it is necessary in every such 
investigation to look at the mode of opération, or the way the devlce works, 
and at the resuit, as well as at the means by whlch the reisult is attained. 
Inqulrles of thls klnd are often attended with dlfflculty; but, if spécial at- 
tention is glven to such portions of a giveu; devlce as really does the work, 
so as not to give undue importance to other parts of the same whlch are only 
used as a convenlent mode of construeting the entire devlce, thé dlffleulty at- 
tending the Investigation wiir be greatly dlmlnished, if not entirely overcome. 
Cahoon v. Hing, 1 Oliffl. 620 [Fed. Cas. No. 2,292]. Authorities concùr that the 
substantlal équivalent of a thing, in the sensé of the patent law, is the same 
as the thing itself; so that, if two devlces do the same work in substantlally 
the same way, and accomplish substantlally the same resuit, they are the 
same, even though they dlffer in name, form or shape. Curtisi Patents (4th 
Ed.) § 310." Again: "One may not eSCape infrlngement by joinder of two 
éléments into onè intégral part, if the united parts efCect the same results 
in substantlally the same way as the separate parts before the union." 

Bundy Mfg. Co. v. Détroit Time Reg. Go., 94 Fed. 527, 36 C. C 

A. 375- 

This is what was done in the case at bar by the use of superabun- 
dant material to form a U-shaped loop in place of pads. Thèse lasso 
guards were made by défendants and put upon the market prior to 
the commencement of this action. The conclusion is irrésistible that 
complainant's patent is valid, and that défendants hâve infringed 
claims 4 and 5, and are infringing the same. 

The complainant is entitled to an injunction and to an accounting. 
A decree will be preparéd âccordihgly. 
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GOI/DEN GATE MFG. CO, y. NBWARK FAUCE3T CO. 

(Circuit Court, D. New Jersey. July 20, 1903.) 

1. Patents— Validity and Infringement— Method and Devices fob Rackino 
Bber. 

Tlie Mussell patent, No. 331,252, for a method of flUiug casks or kegs 
wlth béer or other carbonated liquid, was anticipated by the English 
patent to Russell, No. 4,083 of 1816, and the Matthews patent. No. 260,- 
766, relating to a metbod of charging soda fountalns; and the Mussell 
patents. Nos. 331,251 and 333,081, and the Savage patent. No. 537,939, 
ail for mechanical devices for practicing such method, are identical wlth 
the device of the Russell patent in principle of construction, and must 
be strictly limited to the particular construction of parts shown and 
described. As so limited by tUe prier art, such patents held not infringed. 

In Equity. Suit for infringement of letters patent Nos. 331,251, 
331,252, and 333,081, granted to Christoph Mussell November 24, 
1885, and December 22, 1885, respectively, and No. 537,939, granted 
to W. C. and Granville L. Savage April 23, 1895, ail relating to a 
method and devices for filling kegs with béer. On final hearing. 

Wm. B. Greeley and Wm. A. Redding, for complainant. 
Edwin H. Brown, for défendant. 

KIRKPATRICK, District Judge. The complainant in this suit 
charges the défendant with infringement of United States patents 
Nos. 331,251 and 331,252, granted to Christoph Mussell November 
24, 1885, and No. 333,081, granted December 22, 1885, and also pat- 
ent No. 537,939, granted April 23, 1895, to W. C. Savage and Gran- 
ville L. Savage. Ail of thèse patents relate to racking, or the filling 
of kegs and other vessels with béer or other carbonated liquids. 
Patents Nos. 331,251 and 333,081, to Mussell, and No. 537,939, to 
Savage, are what are known as "device patents," while patent No. 
331,252 is a patent for a mechanical method. Proofs of infringe- 
ment are restricted to claim No, 5 of patent No. 331,251, to claim i 
of patent No. 333,081, to claim i of patent No. 331,252, and the four 
claims of patent No. 537,939. 

It seems apparent, from an examination of the évidence, and study 
of the art of racking béer, that for a long time it had been considered 
to be a most désirable thing that a cask or the keg, when prepared 
for shipment, should be completely fiUed with the béer, so that in 
its handling for delivery to the market customer there should be the 
minimum amount of agitation of the béer in the cask or keg. It was 
found that if the cask were not completely filled, but contained a por- 
tion of froth or foam upon the surface of the hquid, the gas contained 
in the body of the béer would, by agitation, escape to that space, 
filled by foam, and thus destroy the quality of the béer, and as a resuit 
the béer would become what is known to the trade as "stale" or 
"dead," and therefore unsalable. Brewers and manufacturers had 
sought and tried varions means to avoid this loss ; and to permit 
béer to be shipped, handled, and kept without becoming stale, various 
processes and devices for filling the casks or kegs had been patented 
and adopted. Among those patents resulting from thèse attempts 



532 124 FEDERAL REPORTER. 

were those granted to Mussell, upon \yhich, in connection with that 
granted to Savage, the complainaht in this case relies. 

The Mussell patent, No. 331,251, claim 5, alleged to be infringed, 
reads as follows: 

"A flUing and supply head for béer, and a filling and supply head for air, 
both located to communicate at différent points witli the vessel to be fllled, 
and both acting simultaneously to supply béer and air to a keg or other ré- 
ceptacle, substantially as and for the purpose speciiied." 

This seems, from the record, to be the first patent showing what 
Mussell conceived to be the device which would remedy the defects 
in the then known processes of racking béer. In view of the state 
of the art at the time of granting the patent 331,251 to Mussell, I 
am of the opinion that it cannot be considered a pioneer in the art 
to which it applies, and that its claims, and those of the subséquent 
patents in suit granted to Mussell, must be construed narrowly, and 
limited in their scope to such an extent as the prier art required. 
The English patent No. 4,083, granted to WilHam Russell, and bear- 
ing date November 19, 1816, is in the same art and class, and for the 
same purposes and uses, as the Mussell and Savage patents. It 
covers and contemplâtes substantially everything involved in the 
complainant's device patents in suit. Without describing in détail 
the device set out in the Russell patent, but by construing it in coin- 
parison with claim i of the earhest Mussell patent in suit, we find 
there embodied ail the éléments set forth in the claim of the early 
Mussell patent, and find them adapted to and specified for the same 
uses as the like éléments in the Mussell patent. To be sure, the 
mechanical structure in each, as shown in the drawings, respectively, 
is not identical ; but, in view of the fact that the same éléments are 
for the same uSes in each patent, it follows that, whatever invention 
or novelty may be claimed for the Mussell patent, it must be limited 
strictly and narrowly to the différence that may be found in the de- 
tailed construction of the varions parts that go to make up the Mus- 
sell and Savage devices. This is plain, for in the Russell patent con- 
ception is clearly shown of two filling and supply heads, both so lo- 
cated as to communicate at différent points with the vessel to be 
filled, and both capable of normally "acting simultaneously to supply 
béer and air to a keg or other réceptacle." Further, we find set out 
in the Russeil patent a conception of what seems to be the alleged 
novel idea set out in the Mussell patents, for Russell has provided for 
opposite openings in the réceptacle to be filled, suitable connections 
theréfor that may admit to or lead from said réceptacle both béer 
and air. He has provided for and gives évidence in the patent of 
having conceived the uses which may be made of back pressure in 
the réceptacle to be filled. He has further provided for a separate 
pipe leading to or from the similarly located openings in the ré- 
ceptacle. For thèse reasons, I consider thè Russell patent a substan- 
tial anticipation of claim i of the Mussell patent No. 331,251. 

The broadest permissible construction that can be put upon the 
claims of the Mussell patents in suit can relate only to the particular 
and spécifie construction of the varions parts of the apparatus he has 
shown and described as being necessary to make use of the novel 
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ideas in this art of which, from the évidence, Russell must be consid- 
ered the pioneer inventer. Referring to the cask or keg to be filled, 
Russell says in his patent: "This vat may be filled through the 
liquor aperture or the cock, C, an apphcation which is recommended 
to brewers in particular, who find great advantage from starting 
in near the bottom of thèse vats, or it may be filled at the top by an 
open aperture or by a hose and screw cap." He also says that: 

"The peculiar construction of my newly invented cock and its apparatu» 
efCectually shuts off ail communication with the atmospheric air, except when 
the fluid is actually running into or out of the vessel; and in some cases the 
atmosphère may be entirely excluded, and only gas of the peculiar fluid or 
any other gas which may be désirable admitted." 

From thèse quotations, and from the other provisions set forth in 
the spécifications and claims of his patent, it is apparent that he had 
conceived the use to which back pressure could be put in filling 
casks with liquors, as well as means for producing and conveying to 
and from the cask the gas which should be used to create such back 
pressure, and means for conveying liquors to and from the cask. 
That thèse means used by Russell for the handling of the gas and 
liquors were net identical in their mechanical construction with those 
devised by Mussell and Savage is immaterial, as far as it may be 
considered in determining whether Mussell is entitled to hâve his 
patents construed broadly as pioneers in this art. The évolution 
of the principles involved in the Russell, Mussell, and Savage pat- 
ents must be credited, .f rom the évidence in the suit, to Russell. Ail 
that Mussell did was to make use of the principles and ideas shown 
in the Russell patent, and construct a device somewhat différent in its 
détail from that used by Russell. The principle of opération of ail 
thèse devices, therefore, was the same, Russell being the pioneer 
patentée in making use of thèse principles in this art, the Mussell and 
Savage patents must be construed narrowly in contemplation of the 
prior art. 

Before we enter upon a considération of the scope which shall be 
given to thèse device patents in suit, let us look for a moment to 
Matthews' method patent. No. 260,766, of July, 1882, to ascertain 
its efïect upon the Mussell method patent, No. 331,252, upon which 
the complainant also relies. An inspection of this Matthews patent 
shows that it describes "a method of bottling liquid, or the like, under 
pressure, by which constant and uniform pressure is maintained upon 
the Hquid as well when passing into the vessel to be filled as when in 
the réservoir from which it is taken." There is but one claim to this 
patent. It reads as follows : 

"The method herein described of eharging the fountain with aerated bever- 
ages by Connecting it first with the réservoir that contains only gas under 
pressure, and then with another réservoir contaming water and gas under 
greater pressure, meanwhile having the connection with the first reservoii 
uninterrupted, so that the fountain will first be charged with gas, and then 
with water under greater pressure than the gas, the water expelling surplus 
gas into the first réservoir, whereupon communication with both réservoirs is 
closed, substantially as speclfied." 

This process relates primarily to, and was used chiefly in, eharging 
soda water fountains. The complainants contend that such method 
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could not be considered as an anticipation of the Mussell method 
patent, because of the alleged différence between the art of filling 
casks with béer and the charging of fountains with soda water. They 
claim that there is not a sufficient analogy between thèse two arts 
or processes to permit of the view that the Matthews process is an 
anticipation of the Mussell process. They claim that the conditions 
under which béer and soda water are handled and treated, and the 
characteristics of the two liquids are so différent, that the principles, 
methods, and devices that would apply to the handling of béer would 
not be applicable to the handling of soda water, and vice versa. They 
undertake to say that there are such différences between thèse two 
liquids and the methods that must be used in the handling that the 
principles and methods set forth in the Matthews patent of 1882 are 
not an anticipation of the Mussell method patent of 1885. My opin- 
ion is that such contention is not well founded, and that by the 
Matthews patent of 1882 the method shown and described in the 
Mussell- patent 331,252 was clearly anticipated. The United States 
Patent Office Classifies thèse two arts under the same division, and 
considers them not only as analogous, but as practically the same 
art. This is the view taken by the court. The différence between 
béer and soda water does not relate to, and is not found in, the différ- 
ent effects which back pressure will hâve upon them in the filling of 
casks with béer or fountains with soda water. Différence is found 
in the consistency of the liquid body of the béer and soda water, 
respectively ; but inasmuch as we are not called upon in this suit to 
consider any chemical process, or to détermine the différence between 
the chemical constituency of béer and water, it is évident that, what- 
ever this différence may be, it has no bearing upon the questions 
involved in this litigation. Therefore, in considering the Matthews 
method patent with the Mussell method patent, no distinction can be 
permitted in point of the uses to which thèse methods are put, whether 
it be in the handling of soda water or the handling of béer. The 
point in each conceptioii is the production of back pressure by gas 
within the cask or réceptacle to be filled against the inflowing liquid. 
The Mussell method patent describes nothing more than that which 
is done in the Matthews method patent. Mussell does not specify 
that the inflowing liquid shall be received at the bottom or lower 
end of the réceptacle to be filled, which is not specified in the 
Matthews patent; but means for this are shown and specified in the 
Matthews device patent, No. 260,037, June 27, 1882, which is prior 
to both the Mussell device and the method patent of 1885. There- 
fore there is no novelty in the Mussell method patent of 1885, the 
same being anticipated both in the method patent of Matthews, and 
means for such introduction of liquids being shown in the Matthews 
device patent. No. 260,037, °f 1882. In référence to the Mussell 
device patent, No. 333,081, December 22, 1885, and the Savage device 
patent, No. 527,939, April 23, 1895, relied upon by the complainant, 
my opinion is that thèse patents, being based upon the principles em- 
bodied and shown in the first Mussell patent, are, of course, not 
pioneers in the art, and that they, as well as the first Mussell patent, in 
principle of construction, are anticipated by the Enghsh patent to 
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Russell, and that whatever considération shall be given to them must 
be limited to the construction of the parts as they are shown and de- 
scribed, putting such limitation thereon as the state of the art, as 
shown in the Russell and Matthews patents, above referred to, re- 
quires. Claim i of the Mussell patent. No. 333,081, is the only one 
in this patent alleged to be infringed. It reads as follows : 

"In an apparatus for filling kegs with a liquld eontalnlng carbonlc acid 
or other gas in solution, the combination of the cask holding the liquld, 
situated above the keg to be filled, and Joined thereto by a suitable tube 
and corking device, secured ovor an opening near the lower end of said 
keg, the relief vessel, situated above the keg to be filled, and connected 
thereto by a suitable tube and corking device, secured over an opening in the 
upper head of said keg, and the condensed air réservoir, connected both 
to the cask and relief vessel by prOper tubing, ail substantlally as specified." 

If there is any novelty in the device set forth in this claim, it is the 
corking device. Without going into détails, we are convinced that 
the corking device described in this patent is not entitled to be called 
an invention, but is, rather, a mechanical équivalent for other différent 
corking devices, well known in this art, and used publicly prior to the 
date of this patent. We therefore give a narrow construction to this 
claim, and hold that it is not proper ground on which to base a suit 
against the défendant herein. 

In the Savage patent, No. 537,939, ail claims are alleged to be in- 
fringed. They are as follows : 

"(1) The combination with a supply-vessel for llquid, and a barrel or 
other package having a tape-valve and a vent-valve located at opposite 
points, and each being a feature of the barrel or package, and each having 
a gâte to be opened or closed by connection therewith of a coupling-piece or 
other key, of a delivery-pipe from said supply-vessel, a coupling-piece to 
connect said pipe to said tape-valve, a cut-oiï for said coupling-ijiece, a pipe 
to reçoive and eonduct gas or air from the barrel, a coupling-piece to con- 
nect the gas-pipe to said vent-valve, and a cut-off valve for said last-named 
coupling-piece, substantlally as shown and described. 

"(2) The combination with a supply-vessel for liquid, and a baiTel or 
othfer package having a tape-valve and a vent-valve located at opposite 
points, and each being a feature of the barrel or package, and each having 
a gatp to be opened or closed by connection therewith of a coupling-piece 
or other key, of a delivei-y-pipe from said supply-vessel, a coupling-piece 
to connect said pipe to said tape-valve, a cut-off for said coupling-piece, 
a pipe to return gas or air from the barrel to its source of supply, a coupling- 
piece to connect the return pipe to said vent-valve, and a cut-off valve for 
said last-named coupling-piece, substantlally as shown and described. 

"(3) The combination with a supply-vessel for liquid, and a barrel or other 
package having a tape- valve and a vent-valve located at opposite points, and 
each being a feature of the barrel or package, and each having a gâte to be 
opened or closed by connection therewith or a coupling-piece or other key, of 
a delivery-pipe from said supply-vessel, a coupling-piece to connect said pipe 
to said tape-valve, a cut-ofC valve for said coupling-piece, a pipe to return gas 
or air from the barrel to its source of supply, a coupling-piece to connect the 
return-pipe to the vent-valve, a cut-off valve for said coupling-piece, and a 
trap-tank interposed in said return-pipe, substantlally as shown and described. 

"(4) The combination with a supply-vessel for liquid, and a barrel or other 
package having a tape-valve and a vent-valve located at opposite points, and 
each being a feature of the barrel or package, and each having a gâte to be 
opened or closed by connection therewith of a coupling-piece or other key, 
of a delivery-pipe from said supply-vessel, a coupling-piece to connect said 
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pipe to said tape-valve, a QUt-off valve for sald coupling-plece, a pipe to return 
gas or air from the barrel to fts source of supply, a cpuplirigrplece to connect 
thè rctum-plpe to the vent-valve, a cilt-off valve for sàid coùpllng-plece, a 
trapitank Interposed In sald tettirn-plpè, a dellvery-plpe from said trap-tank, 
a coupllng-piece adapted from eonnection to the tape-valve of a barrel, and a 
cut-ofC In sald last-named dellvery-plpe, substantially as shown and described." 

Claim 2 difïers from claim i in specifying the return of the gas or 
air to its source of supply. Claim 3 has an added element^he brass 
tank interposed in the air return pipe ; and claim 4 spécifies, in addi- 
tion, a delivery-pipe and cut-off, the function of which is to draw the 
trap-tank into a barrel or package. From the file wrapper of the 
Savage patent, it appeats that Savage originally clàimed to hâve in- 
vented a metliod aswell as an apparatus. It also appears that Savage 
later admitted that he was in error in claiming to hâve invented a 
method. 

There was great difKcuIty experienced by Savage in obtaining a 
grant of this patent. Extracts from the correspondence between the 
Patent Office examiner and Savage show that the patent was allowed 
not for any broad invention, but only for détails distinguished by 
valves and couplings, which Savage made no pretense of having in- 
vented. It is clear that Savage did not prétend to hâve invented any 
method of fîlling, or any nçiw function of any difïerent opération of 
any apparatus, or any of the éléments enumerated in his claims. He 
only conteiided for a patent upon the ground that he was the first to 
provide couplings and cut-ofifs for the liquid and gas-pipes, by which 
he could detach a vessel after filling. He admitted that there was no 
other novelty. The study of the prior art shows clearly that thèse 
were the grounds on which his patent must hâve been allowed, and 
that as such it must be narrow and limited in its scope to thèse détails 
of construction. This limitation applies to ail four claims. The com- 
plainant's expert finds an embodiment of the claims of the Savage pat- 
ent in the defendant's racker only when a broad interprétation is 
given to the claims of the Savage patent, and when capabilities which 
are not suggested in the spécifications of the patent are read into the 
same. After a careful examination of the defendant's device and the 
Savage patent in suit, the court concurs in this view. To infringe the 
Savage patent, the défendant must hâve employed the spécifie mechan- 
ism and arrangement of éléments described in the Savage spécifica- 
tions. This he does not do, and therefore it cannot be said that he is 
an infringer. The complainant's contentions in this case cannot be 
sustained. The device patents of Mussell and the device patent of 
Savage must ail be construed narrowly, for the reasons stated. The 
method patent to Mussell is anticipated, as shown, because Russell 
gives évidence of having been the pioneer in the conception of the 
principles unclçrlying both the Mussell and Savage device patents and 
the Mussell method patent ; also because, when a narrow construction 
is put upon the Mussell and Savage patents, and a comparison is made 
of the claims of thèse patents with the defendant's device and process,. 
it is not shpwn that the éléments set forth in the complainant's pat- 
ents are embodied in the defendant's device ; nor is it shown that the 
process set iorth in the complainant's patents is that under which the 
defendant's device opérâtes. 
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Upon the whole case, we find that the defendant's device does not 
infringe any of the several claims of the patents enumerated and set 
out in the complainant's bill, and his bill must be dismissed. 



BRYANT ELECTRIC 00. v. BUCHANAN et al. 

(Circuit Court, E. D. Pennsylvania. August 8, 1903.) 

No. 30. 

1. Patents— Ikfkingbmbnt— Incandescent Lamp Sockets. 

The Lange patent, No. 434,153, for an incandescent lamp socket, was 
not anticipated nor so limited by the prier art that it must be narrowly 
restricted In construction. Claims 1 and 2 construed, and held infringed. 

In Equity. Suit for infringement of letters patent No. 434)153 
for an incandescent lamp socket, granted to Philip Lange August 12, 
1890. On final hearing. 

Howson & Howson, for complainant. 

Horace Pettit and Edward Payson, for respondents. 

J. B. McPHERSON, District Judge. This suit involves the 
validity of claims i and 2 in letters patent No. 434,153, applied for 
October 31, 1888, and granted August 12, i8go. The inventer was 
Philip Lange, but the patent was issued to the Westinghouse Electric 
Company, as assignée, and the title is now owned by the complainant. 
The subject-matter of the invention is a new and useful improvement 
in key-sockets for incandescent electric lamps. The scope of the 
improvement is thus described.by Mr. Waterman, the complainant's 
expert : 

"The Lange patent, as Its tltle, 'Incandescent Lamp Socket,' Implies, re- 
lates to sockets or holders for Incandescent electric lamps, by whlch they are 
at the same tlme held mechanieally in position, and connected, or adapted for 
connection, with an electric circuit, by whlch they are to be supplled with 
current. The invention whlch the patent disclosed, in so far as concems the 
two claims referred to, relates in gênerai to a mechanieal construction by 
whlch particular parts are brought and held together. It will be sufficlent, as 
a gênerai introduction, to say that, whlle the completed socket is a simple 
and comparatively insigniflcant looking article, its construction, to meet prac- 
tlcal requirements, has been a problem of great dlfflculty, and its satlsfactory 
solution has been a matter of Imperative importance; for while the socket 
must, from a commercial standpolnt, be small, light, simple, easily wlred, and, 
as the English say, 'eyeable,' and though cheapness is essential, it is an ar- 
ticle necessarily situated In a dangerous location in connection with live 
terminais In an electric circuit, and upon its mechanieal stability and perfect 
performance of Its function dépend safety from flre, and even in many cases 
the safety of life, as well as continuous and satisfactory lighting service. It 
is, therefore, of paramount importance that the socket should préserve con- 
tlnuously the correct mechanieal relation of Its parts, and, as It is necessarily 
constructed of light métal parts and frail insulatlng materlals, and is sub- 
jected to much rough usage, as well as to the weight of heavy globes and 
shades, correct relation of parts and methods of securing them together be- 
come of prime importance. Thèse methods, moreover, must permit of the 
socket being quickly taken apart and conveniently wired or connected to the 
electric circuit, whether hung from a cord as a pendant or attached to a chan- 
delier or other flxture. 
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"The object'of the patent Jb to attf^inthls correct relation of parts, and at 
once Improve the mechanical construction, lessen Its parts, and increase Its 
durkbility. This is stated by the ijàtentee: 

"'Tlie object of the invention is to slmpllfy and improve the mechanieal 
construction of the device, and thereby lessen Its parts, and increase its dura- 
biUty.' " (Page 1, Unes 13 to 16.) 
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The followîng extracts from the spécifications will explain more 
dearly the construction referred to in the two claims now in suit : 

"Referrlng to the figures, A represents a cup-shaped base adapted to be 
secured to a fixture of any sultable Charaeter. In this base there Is set a base- 
plate, B, of noneonducting materlal. The plate, B, Is secured In position by 
means of two screws, b, b, whlch enter corresponding lugs bi, bi, extending 
from the bottom of the base. A, parallel wlth its plates. Thèse lugs may be 
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conveniently formed upon a ring, b, whieh surrounds the portion a, which 
Bcrews Into the flxture. The portion a may be soldered or screwed or other- 
wlse fastened into the cup-shaped portion of the base. A screw, ai, serves 
to bind the base upon the fixture. The screws, b, are designed to project 
over the shoulders, b^, b^, in the plate B, and thus hold it in position. The 
bottom of the base-plate, B, is constructed with a recess or groove, b^, which 
fits over the portion of the lugs b', b', lying along the bottom of the cup. 
This prevents the plate from being turned In the cup. The screws, b, pass 
freely through the flange of the base, and screw Into the lugs, and by means 
of them the outer shell, presently to be described, may be held flrmly between 
the flange of the base and the lugs. • * * 

"The entlre working parts of the socket and the inner shell, D, are inclosed 
în an outer shell. M, which fits over the shell D and the plates B and C, and 
extends Into the bottom of the cup, A. The shell M is provided with a 
slot, m, for receiving the shaft, k', of the key, and two small slots, m', and m2, 
which pass over the screws, b, b, between the outer shell and the lugs, b', b'. 
When the screws are tlghtened, they pinch the shell between the flange of 
the base A and the lugs b', holding it securely in position. 

"When the socket is being applied to the fixture, both the shell ar.d the 
working parts are removed by loosening the screws, b. The bottom is then 
screwed upon the fixture, the plate B is Inserted, and the screws tightened 
sufficiently to hold it in place. After the wire connections hâve been made, 
the outer shell is slipped into position and fastened by tightening the screws, 
b. It will be seen thus that the number of parts which the workman is 
obligea to handle in putting the socket into position is reduced to a minimum." 

Claims i and 2 of the patent are as follows : 

"(1) In a key-socket, the combination, with the base, of the base-plate con- 
tained therein, screws passing through the sides of the base holding said base- 
plate in position, lugs carried by the base through which said screws pass, 
and a recess in the base-plate fltting over the lugs. 

"(2) In a key-socket, the combination, with the base, of the base-plate con- 
tained therein, screws passing through the sides of the base holding said base- 
plate in position, lugs carried by the base through which said screws pass, 
and a shell extending between the lugs and the base and held in position by 
pressure," 

The construction thus claimed is described so lucidly by Mr. Water- 
man that I prefer to transcribe that portion of his testimony, rather 
than attempt to put into my own words what I am sure would be a 
less intelligible description: 

"The socket described, as will be seen by référence to the drawlngs, con- 
sists of an outer shell or case and an inner Insulating and Connecting mech- 
anism or structure (Figs. 3 and 4) separable therefrom as a unit. The ex- 
terior case consists of a base. A, and a cylindrical shell, M, separable from 
the base, the latter being provided with a screw-threaded neck, a, and set- 
screw, al, for attaching it to a chandelier or flxture. The interior portion, con- 
sisting of the Insulating parts and connections, is shown as having a base- 
plate, B, from which ail the other parts dépend, and by means of which they 
are fastened within the base. A, of the exterior case. This base-plate Is con- 
structed of insulating material, and forms. in conjunction with the plate, C, 
rigidly connected with it by arms, ci, c^, an insulating chamber for the ré- 
ception of the necessary connections for the electric circuit. Below the plate 
C is a spring shell, E, for receiving a lamp and Connecting one terminal of it 
with the electric circuit, while depending through a hole in the center are 
two spring arms for grasping the central contact of a lamp, and so Connecting 
its other terminal. 

"A suitable switch mechanism Is shown for tuming the lamp on or off at 
will. This interior portion constitutes a single, strong and durable structure, 
and the assembling of thèse three main parts or divisions of the structure — 
the base, the mechanism, and the exterior shell — ^into one unit meehanically 
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in a convenleat, strong, and serviceable manner Is the partlcular problem to 
whlch claiu)8 one and two relate, as I understand them. 

"As shQwn In FIg. 5, the base Is provided with two lugs, bi, bi, -whlch the 
patent says may be conveniently formed upon the eommon central ring se- 
curely tastened In place within the base, the two lugs extending outwardly 
and downwardly parallel with the sides o( the base. Thèse lugs are formed 
of màtecial suffldently strong to give the necessary meehanical strength, and 
Bufflciently thlek to be drilled and screw-threaded and receive screws b, b, 
passing through holes in the outer cylindrical portion of the base, and 
screwed Into the lugs as shown in Fig. 5. A's shown In Flgs. 2, 4, 5, and in 
dotted Unes in Mg. 3, the base-plate, B, of insulating material, is grooved 
to fit over the lugs, and hoUowed out at Its sides at opposite ends of a 
diameter to receive the ends of the screws, b, b. By this means the Interior 
part or mechanism is held within the base wlthout regard to the présence 
or absence of the exterlor shell, M. Thls shell is provided with two small 
slots, ml, m2, so that the shell may be slipped upwards toward the base and 
pass between the exterlor of the base and the depending lugs. By tightening 
upon the screws, b, b, the shell Is flrmly clamped between the exterlor of the 
base and the lug, whereby a large clamplng area is secured, and an exterlor 
friction placed upon the shell, so that In spite of the light materials and of the 
great straln imposed by the welght of globes and shades, the socket is enabled 
to préserve rlgidly the proper meehanical relation. * * * 

"Referrlng now to the claims, I flnd that they hâve particular référence to 
those features of the. construction by which the several parts are adapted to 
one another and held together. Claim 1 reads as foUows: 

" '(1) In a key-socket, the combination, with the base, of the base-plate 
contalned therein, screws passing through the sides of the base holding said 
base-plate in position, lugs carried by the base through whlch said screws 
pass, and a recess in the base-plate fitting over the lugs.' 

"Thls claim calla for very little comment It is addressed to the union of 
the socket-base with the base-plate of the interior mechanism by means of 
the lugs which I hâve described, and into whlch the screws are threaded, and 
through which they pass into recesses In the base-plate, whereby the interior 
mechanism is held In position, whether the exterlor shell is présent or not, 
and permltting of the removal of the latter, whlle the base-plate, with its con- 
nections and the wires leading thereto, remain undisturbed. • » • 

"Claim 2 reads as follows: 

" '(2) In a key-socket, the combination, with the base, of the base-plate 
contalned therein, screws passing through the sides of the base holding said 
base in position, lugs carried by the base through which said screws pass, 
and a shell extending between the lugs and the base, and held in position by 
pressure.' 

"Thls claim Is evidently directed to the method of holding the exterior shell 
by clamplng It in position between the lugs and the base, whereby a 
strong grlpplng pressure is exerted to hold the shell against displacement 
by rough handling, the welght of the shade, and the like, whlle permltting 
It to be quickly and readlly removed by the simple loosening of the two 
screws." 

The défendants appear to concède that the patent is valid, unless it 
was anticipated by a socket, called in the testimony "Mather No. 2 ;" 
and the complainant admits that the first claim of the patent would 
be anticipated by this socket, if its existence can be carried back to 
the latter part of 1887; this being the date referred to by the only 
witness that supports the défendants' attempt to prove the prior right 
of Mather No. 2. It is clear to my raind, however, that the witness 
was mistaken — honestly, no doubt — and that the date of Mather No. 
2 cannot be fixed earlier than 1889 at the best. In my opinion, the 
testimony that establishes the priority of Lange is overwhelming, and 
I shall not take either time or space to transcribe it from the record. 

Assuming, therefore, the patentability of the La::ge device, it seems 
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clear to me that the socket sold by the défendants is an infringement. 
To use Mr. Waterman's language once more : 

"The 'Complainant's Exhlbit Défendants' Socket,' is in every way such a 
socket as is referred to in the Lange patent and illustrated by the Lange and 
Bryant exhibit sockets, and consists of a base-plate of poreelain substantialiy 
like those in the exhibit Bryant sockets, arrangea for Westinghouse and 
Edison lamp bases, and from which, as in the Lange patent, ail connections 
and working parts dépend. It bas a base and an exterior shell substantialiy 
exactly as shown in the Lange patent. The base is provided with lugs which 
are formed upon a ring, as described on page 1, lines 36 to 38; the ring 
being fastened into the base by surrounding the neck portion (a), as shown 
in the Lange patent. Thèse lugs are drilled and screw-threaded, and through 
them pass screws entered through holes in the cylindrical portion of the 
base; also as shown in the Lange patent. Thèse screws pass into recesses 
in the base-plate, thereby holding the latter and the entire interior mechanism 
in position in the base independeutly of the présence of the shell, there being 
recesses In the base-plate fitting over the lugs. The exterior shell is slotted. 
and extends between the lugs and the base-plate, and is clamped between 
them by the tightening of the screws, whereby the two screws serve to 
efCect the entire union of the parts in such a strong and rigid manner as to 
meet the requirement of the lamp socket which I hâve referred to, and give 
the necessary facility of handling, convenience of wiring, and cheapness of 
manufacture. The substantial identlty of the construction with the exhibit 
Lange socket and exhibit Bryant sockets, will be apparent at a glance. 

"Comparing with the two claims of the Lange patent inquired about, the 
'Complainant's Exhibit Défendants' Socket' is, in my opinion, such a socket 
as is referred to In those claims In ail substantial respects. It has the com- 
blnation with the base of a base-plate contained therein, screws passinj; 
through the sides of the base holding said base-plate in position, lugs carried 
by the base through which said screws pass, and a recess in the base-plate 
fltting over the lugs, ail substantialiy as described In the Lange patent. 
whereby the base-plate and the interior mechanism are united to the socket 
base, and held together Independently of the présence of the shell. It has 
also the pecullar features of the second clalm, namely, a shell which extends 
between the lugs and the base, and is held in position by pressure, being 
clamped between the base and the lugs, as shown and described in the 
Lange patent, so that the said screws unité the shell and the base and also 
unité the base-plate and the base. 

"For thèse reasons, 'Complainant's Exhibit Défendants' Socket' contains 
the construction which I understand is set forth in the Lange patent, and 
partlcularly referred to In claims one and two." 

The principal défense appears to be that the prier art requires 
the patent to be so narrowly construed that the défendants' construc- 
tion does not infringe. I hâve already said that the charge of in- 
fringement seems to me to be estabhshed, and the remark was not 
made without having had in mind the défense now referred to. I do 
not think it necessary to add more than a few words. To discuss the 
prior art fully would extend this opinion unduly, and would be Httle 
more than a substantial reproduction of Mr. Waterman's testimony in 
rebuttal — ^to which I refer with approval. Three principal types of 
sockets — the Thompson-Houston, the Bergman, and the Mather No. 
I — ^were in use before the Lange patent, and it is thèse upon which the 
défendants rely. As it seems to me, however, the devices comprised 
in each of thèse classes hâve been fully and satisfactorily distinguished 
from the socket in suit. I do not believe that the Lange patent is to 
be so narrowly restricted that the recess in the défendants' device 
must be held to be a successful évasion, merely because it is somewhat 
dififerent in shape and construction from the recess in the complain- 
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ant's socket, as long as it performs the same function, and does in 
like manner co-operate with the screws to hold the plate in position, 
Further, if I understa-nd correctly the two devices in controversy, 
it is pressure in each case that holds the shell in position. This is 
practically admitted by the gênerai matiager of the real défendant — 
the New England Electric Manufactui-ing Company — who testified 
that the screws in the défendants' socket ought to be tightened as 
far as they would go, in order to hold ail parts of the socket together 
as firmly as possible, thus holding the shell tightly between the lugs 
and che flaflge pf the cap. Inspection of the two sockets will show at 
once, I think, that there is scarcely any room to dispute that in each 
the shell is held in place by the same means, and that the bayonet- 
joint of the défendants' socket would be ineffective without the screws. 
On the whole case I think the complainant is entitled to the usual 
decree for an injunction and an accounting. 



VAN EPPS y. INTBRNATIONAI/ PAPER CO. 
(Circuit Court, N. D. New York. August 14, 1903.) 

1. Patents— ÏNFRiNGEMBNTr-PRioR Adjudication. 

A judgment for infringèment agalnst a manufacturer is net conclusive 
upon a subséquent purehaser and user of the manufactured articles 
either as to the valldity of the patent or infringèment. 

2. Bame— Efpkct of Judgment against MASDFAOTnRKK— Right to Use. 

A judgment' at law agalnst an Infringer for the manufacture of an in- 
fringing article does not give him the rlght to vend the articles so made, 
or the rlght to the purehaser to use the same. 
8. Samb— Infringèment— Variatiok fhom: Dhawings. 

In constructing a machine under a patent, alight and Immaterial de- 
partures from ;the drawihgs are permisslble, and infringèment is not 
avoided because of such différences. 
4. Samb— Pdlp-Screening Machines. 

ïhe Victory & Remlngton patent. No. 417,451, for pulp-sereenlng ma- 
chines, was not antlcipated, shows patentable invention, and is valid. 
Clalms 1 and 2 also heÙ infringed by machines made under the Gotham 
patents. Nos. 511,770 and 530,586. 

This is an action at law for the rècovery of damages alleged to 
hâve been sustained by the plaintiflf by the use by défendant of a 
number of wood pulp screens manufactured and sold to défendant 
by one Darwin B. Gotham under his patents (as he claims) Nos. 
511,770 and 530,586, and which are alleged to infringe claims i 
and 2 of letters patent to Edmund Victory, plaintiff's intestate, No. 
417,451, dated December 17, 1889, application filed April 19, 1889. 

Edwin H. Risley, for plaintiff. 

Alfred Wilkinson (Stetson, Jennings & Russell, of counsel), for 
défendant. 

RAY, District Judge. The action was commenced by Edmund 
Victory, and, he havirig died, the suit was continued in the name of 
his administratrix. The défendant admits the purchase and use 
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of 85 pulp-screening machines alleged to infringe claims i and 2 
of a patent granted to Edmund Victory, No. 417,451, dated Decem- 
ber 17, 1889. The défendant is not a wood pulp screen manufacturer, 
but merely owns and uses thèse machines to carry on its pulp busi- 
ness. On the final hearing the only défenses relied on were non- 
infringement and that plaintiflf's patent is invalid by reason of the 
alleged fact that it is old, was anticipated by the Kron patent. No. 
315,420, of 1885, and two British patents — Miller, No. 3,620, of 1880, 
and Rogers, No. 4,073, of 1887. Other patents were in évidence, but 
no serious claim was made that they show anticipation, etc. The 
défendant says that, to show anticipation, he reHes particularly on the 
Kron patent, and that, comparing Victory's to Kron's, there is prac- 
tically no différence, the whole arrangement and mode of opération 
being the same; that Kron has a séries of two chambers arranged 
longitudinally in a box, whereas Victory has increased the number, 
and arranged them laterally in a box; that the operating means and 
connection to the bellows is the same in mode of opération ; but ad- 
mits that Victory difïers from Kron in the form of his Connecting 
frame, his flexible bellows joints, which are turned at right angles, 
and connected to the edges of his plates, and in the form of his 
flexible packing strips ; but it is alleged that Goîham has not copied 
thèse détails. On a careful examination of the évidence and of the 
exhibits this court is satisfied that the Victory patent was not an- 
ticipated, and shows patentable invention, and is valid. The pré- 
somption is in favor of its validity, and this presumption has not 
been overcome by the évidence. 

Attached to the déclaration in this case is the copy of a judgment 
in an action in this court wherein said Edmund Victory was plain- 
tif? and said Darwin B. Gotham was défendant, and which is as fol- 
lows : 

"United States Carcuit Court, Northern District of New ïork. 
"Edmund Victory vs. Darwin B. Gotham. Judgment. 

"This action was brought to recovér damages for the Infrlngement of 
United States letters patent No. 417,451, Issued December 17, 1889. The de- 
fendant appeared in said action, and flled his answer, and this court made an 
order on consent of the parties waiylng a trial by jury, and directing that 
the case be trled before the court. The parties having submitted ail of their 
proofs, and the case having been duly argued in this court by the attorneys 
and counsel for the respective parties, and the court having filed Its décision 
in favor of the plaintifC and against the défendant for $5,000 damages: 

"Now, therefore, on motion of Messrs. Eisley & Love, attorneys for the 
plaintifC, it is ordered and adjudged as follows: 

"First. That the plaintifC, Edmund Victory, is the exclusive owner of U. 
S. letters patent No. 417,451, issued December 17, 1889, to Edmund Victory 
and Charles R. Eemlngton, and of ail rights of action for damages for the 
infrlngement thereof. 

"Second. That the said letters patent No. 417,451 is a good and valid patent 
in law. 

"Third. That the défendant, Darwin B. Gotham, has Infringed claims one 
and two of said letters patent by the manufacture and sale of pulp screens 
known as the 'Gotham Pulp Screen.' 

"Fourth. It Is further ordered, adjudged, and decreed that the plaintifC, 
Edmund Victory, do now recover judgment against the défendant, Darwin 
B. Gotham, for the sum of five thousand dollars ($5,000) damages for the 
wrongful manufacture and sale by the said Darwin B. Gotham of one hun- 
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(îred Gotham pulp screens, and that the plaintiff hâve exécution against the 
défendant therefor. 

"Judgment entered, filed, and docketed thls 21st day of November, 1900, 
at 2d'clock and 35 minutes p. m. ' W. S. Doolittle, Clerk." 

The original judgment and roll and the évidence in that case is 
in évidence in this casé. This court déclines to hold that such 
judgment is rts adjudicata as between the parties to this action on 
any question in issue, but décides the case on the évidence produced 
regardless of that judgment. Défendant says such judgment and 
the proof of its payment estabHshes a right in Gotham to sell thèse 
machines, and a right in his vendee to use theni. That this court dé- 
clines to hold, as such judgment was for past infringements of plain- 
tiiï's patent by the défendant in that suit. That judgment established 
no lîcense or right to continue the infringement. 

It appears from the évidence in this case that Victory was the 
first to invent and the first to reduce to practice and use a practical 
screen with a séries of separate çompartments running crosswise 
of the screen body, each having an outlet sealed with "stuflf" to pre- 
vent the escape of air, and a séries of independently operated bel- 
lows plates operating in the compartment below the horizontal 
screens. The utiHty of the invention has been demonstrated by large 
sales, and there is évidence that it displaced ail prior types, of screens 
in the manufacture of wpod-pulp paper, thereby increasing produc- 
tion and deçreasing expense, and making the only practical screen 
now. in use. Letters patent secure to an inventer the right to man- 
ufacture, for which right Gotham has settled and paid ; also the 
right to vend to others to use and the right to use the machines ; 
and any one who infringes any of thèse rights is liable to the owner 
of the patent for damages. Birdsall v. ShaHol, 112 U. S. 485, 5 Sup. 
Ct. 244, 28 L. Ed. 768. This court is of the opinion that claims i 
and 2 of the patent in question hâve been infringed by the défendant 
in using the screens purchased by it of Gotham. This court is of 
the opinion that éach and every élément in both thèse claims are 
présent and used in the construction of the allegéd infringing ma- 
chines, and the function of each and every élément is performed in 
the same manner by the infringing machines as in the plaintifï's ma- 
chines. Infringement is not disproved by the fact that there is a dif- 
férence in the drawings in the patent in suit and the mode ôf at- 
taching the bellows joint to the bellows plate. Drawings accompany- 
ing applications for letters patent are hardly ever drawn to the 
same condition, nor is the machine manufactured in the same way 
precisely as illustrated in the drawings of the patent. Slight and 
immaterial différences in the making and in the connection between 
parts for accomplishing the end described in the patent are permis- 
sible. This court finds and holds that the infringing machines used 
by the défendant contain the same élément, perform the same func- 
tion, and secure the same opération and resuit as do the Victory 
patent. Having arrived at this conclusion after an examination of 
the évidence, the exhibits, etc., it is unnecessary for this court in 
this action to enter into a detailed statement of the reasons why it 
arrives at this conclusion. This court is satisfied that as to claims 
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I and 2, alleged to be infringed, the machines used by the défend- 
ant substantially copy and appropriate the patent in suit. The 
slight structural changes in the defendant's machines do not involve 
a change of principle, or ,of construction, or of opération. The 
structural différence in the defendant's machines, as compared with 
the Victory patent, consisting ôf a change in the construction of the 
flow box and slight modifications in the rod or Connecting frame, 
and the use of a cam instead of an eccentric, are those of structural 
changes without departing in any substantial degree from the prin- 
ciples of construction and opération of the plaintiff's machine. The 
plaintifï's contention is the separate compartments crosswise of the 
length of the screen body ; screen plates over the separate compart- 
ments ; independent rigid bellows plates of substantially the same 
size as the separate compartments, the bellows joints Connecting 
the bellows plate and the adjacent walls of the separate compart- 
ments, either alternately or simultaneously arranged eccentrics or 
cams; and independent Connecting rod or rods Connecting cam or 
eccentric with the independent bellows plate. AU the éléments form 
a new and useful combination to produce a new resuit, where each 
compartment is sealed so as to obtain alternately an upward pres- 
sure of air and a partial vacuum in each compartment. Thèse are 
neither met nor anticipated in any or ail of the prior patents, and the 
core or heart of the invention of the Victory patent consists in the 
combination and arrangement of the éléments set forth in daims 
I and 2 of the patent. The defendant's machines clearly infringe. 

The remaining question is one of damages. The plaintifï has 
established a license fee for his machines, and this forms a proper 
measure of damages. The purchase and use of 85 of thèse machines 
is conceded, and the damages are assessed at $4,250, for which sum 
plaintifï is entitled to judgment, with interest from the time of the 
commencement of this action. 

Judgment is directed accordingly. 



TOMPKINS et al. v. TERWILLIGER et al. 
(CSrcult Court, N. D. New York. July 21, 1903.) 

1. Patents — Validitt and Inpkingement— Knitting Machines. 

The Tompkins patent. No. 307,152, for devices for use In knltttng ma- 
chines, covers a pioneer Invention, the devlces shown being novel and 
useful; also held infringed. 

2. Same— Prior Use. 

The Tompkins patent. No. 360,931, for improvements in knitting ma- 
chines, Md, on the évidence, not vold for prier public use of the inven- 
tion; also Md Infringed by a mactiine which, while in some respects 
ehanging the form of the device, retained the principle and mode of 
opération. 

In Equity. Suit for infringement of letters patent Nos. 307,152 
and 360,931, both for improvements in knitting machines, granted to 
Albert Tompkins and Ira Tompkins on October 28, 1884, and April 
12, 1887, respectively. On final hearing. 
124 F.— 35 
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: Thç blU in, equity lo, ,tlils , pause waa filed to,ol}tain an injuncdon restraining 
allègéd'lnfrlnçèineïit of two ipatents, Doth' relâltlHg to devlCeS for tse on knit- 
tlng macliifies, and sd'adaptèd as to be iièéd sëparatèly, or'at the same time 
and Upon tEfe same machine, being lettiers patent Nos. 307,152 and 360,931, 
respectively, andior damages aind ^n, accounting becausç of alleged infrlnge- 
ment. i Letters patent No. 807,152 weçe : issued *or dated October 28, 1884, and 
lettei-s pateii.l. N6. 860,931 were isSûied or dated April l2, 1887. Défendants 
say patent Nb. 307,152 was vold fof -ty^afit of novelty, àrid its single claim con- 
tained bile or ino)i?e éléments not fowad la défendants' construction, and was 
not infringed; Défendants say patent; No. 360,931 bas in each of its daims 
one or raorer eleinents aotfovind; in the, défendants' construction and is not 
infringed, and tljat same Is vpi^, iavliig been in public use ànd on sale more 
than two yëars prier to the date' of t£e application for a patent. During tlie 
peridency of tWs action aiid befôre the triâlthe arst-ilientioned patent expired, 
and oniy damages can be recovered.;. 

Wra. W, Morrill, for complainants. 
Geo. A. Mosher, for défendants. 

: RAY, District Judge. In machines constructed for the manufac- 
ture of knitted fabrics a séries of needl^s are arranged vertically around 
the circumferetice of a horizontal circular casting knownias the "cyl- 
inder." The: needles are placed in molds, and a préparation poured 
about thêm, which hardensiand holds them in position in so-called 
leads. Knitting is doneiby the manipulation :of thread or yarn upon 
and ofï. thèse needles by means of burrs and wheels, the construction 
of theburrs. not being susceptible of a brief and plain description. A 
take-up suspénded abovÈ the machine receives the completed fabric. 
Sottie ôf the burrs and wheels are placed inside and others outside 
the web. The buri"s and whééls are each mounted on a separate 
standard, which are arranged in feeds, and the number of burrs in a 
feed dépends on the character of the work. Some work requires two 
stands to a feéd in the outer circle, some four, and some six. The 
stands composing a feed are grouped together. The number of feeds 
used is limited by the space around the circle," In knitting varieties 
of fabric and grouping burr supports a large number of changes of 
position is necessary. The invention covered by the complainants' 
first patent, No. 307,152, relates to facilitating the adjustment of 
the stands whi,ch support the inner burrs and wheels. Before the ap- 
plication for this patent the complainants began the use of a device in 
évidence, "old îriner circle." In thiis we fînd no provision for moving 
the stands around the circle. , It could support but four stands, and 
their positions werefîxed. The patent is a device for the circumferen- 
tial adjustment df thé innfer burr stands, the claim beihg for the com- 
bination of the ring plate with a recessed bracket, a s'ët screw to hold 
the braçket upon the ring, and other parts similar to, thqgç employed 
in the old inner, circle. 

This invention was useful and novel and successful. It was a 
pioneer invention. It is nbt showri that there was any prior device 
that would perform the function of the one described. It has been 
acquiesced in and is used on about two-tliirdsof the rotary knitting 
machines in use. : There has been a large use and large sales. It is 
clear that this patent is not void for want of novelty. It was new and 
useful, and displayed great inventive skill. This court fails to dis- 
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cover that it contàins any élément not found in défendants' construc- 
tion. It is clear that complainants are entitled to an accounting. 

As to the second patent. No. 360,931, this court does not see that it 
would serve any useful purpose to describe it in détail, or to describe 
the défendants' construction in détail. The claim is as follows : 

"(1) The combination of the ring, R, formed wlth the annular T-shaped 
groove, a, and opening, 0, with the plate, P, formed with the slot, S2, and the 
boit, B, provided with the nut, N', ail constructed and arranged substantlally 
as and for the purposes specified. 

"(2) The combination, with the cylinder of a knitting machine and supports 
arranged concentric theréto, of the ring, R, arrangea on said supports, and 
formed with an annular, T-shaped groore, a, in its upper face, and' opening, 
O, the plate, P, formed with slot, S2, the boit, B, and nut, N', the standard, 
A, made with the base ring, r, and threaded stem, t, and the fastenijig nut, 
n', ail substantlally as described." 

The spécifications state in part . 

"Be it known that we, Albert Tompkins and Ira Tompkîns, of the city of 
Troy, county of Rennselaer, state of New York, hâve jointly invented a new 
and useful improvement in circular-knitting machines, of which the following 
is a spécification: 

"Our invention relates to that part of a circular or rotary knitting machine 
that is used to attach thereto the burr-holder and presser-wheel standards. 
As circular or rotary knitting machines bave heretofore been generally con- 
structed, a table plate was arranged around the vertical shaft of the machine 
below the cylinder to receive the burr-holder and presser-wheel standards. 
This table plate was radially slotted to receive the standards, the lower enda 
of the latter being passed through the slots to rest on a rim formed on the 
standard, with the lower end of the latter, where passed through the slot aed 
below the table, being adapted to receive a nut, by which said standard was 
kept in position. As thus made the relative position of the burr-holder and 
presser-wheel standards was arbitrarily limited to that of the slots, and whcre 
the machines were required to knit difCering kinds of work that called for a 
change in the relative position of the burr-holders and presser-wheels, that 
could not be had by a slotted plate adapted for ordinary work, then the table 
plate had to be changed, there being required several kinds of plates having 
différent arrangement of radial slots to condition a knitting machine for différ- 
ent kinds of work. To adapt a knitting machine for any radial arrangement 
and location of burr-holders and presser-wheels, and without the use of a 
séries of the table plates, is the object of our invention. * « * 

"As thus made, any number of slotted plates like that indicated at P may 
be applied by means of nuts or bolts to the ring, R, that the circumference of 
the annular groove, a, will contain, and they may be secured at any point in 
the circumference of the said ring relatively to the machine cylinder that may 
be desired, said ring being arranged on the machine table concentrically to the 
said cylinder. As thus made and applied, the burr-holder or presser-wheel 
standards may be adjustably attached to the said slotted plates, and the latter 
adjustably attached to the ring, R, and ail the advantages which could be had 
by a séries of table plates are obtained without the ineonveniences oit the 
latter." 

This court cannot, on careful study and examination, discover that 
each of its claims has one or more éléments not found in the défend- 
ants' construction, or that any one has. This court finds in défend- 
ants' construction substantlally each and every élément of the com 
plainants' patent. This court finds that the défendants hâve in'fringed 
both patents. 

The défendants urge that the second patent is void, the invention 
having been in public use and on sale more than two years prior to the 
date of the application for a patent. This contention is based on a 
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sale allegedtQ hâve been made by the complainants prior tothe tirae 
mentioned. Ther« is a sharp cpnflict of évidence on this question. 
The printed records and;, the exhibits hâve been carefuUy studied, and 
the court is satisfied that the défendants hâve not established any sale 
or public Msç of this invention prior to the application for the patent. 
The complainants invented and patented new and useful things — 
those described in the patents in suît^ — and are entitled to the benefits 
thereof. The défendants hâve infringed. 

True, the défendants somewhat, in some respects, hâve changed 
the form of the d^yice, or sottie of the mechanical éléments of the com- 
bination makïng up complainants' invention and covered by their pat- 
ents, but they are not improved or substantially changed. The com- 
plainants' principle and mode of opération has been adopted. The 
form of the machine or of the éléments changed is not a distinguishing 
characteristic. This change does not avoid the charge of infringe- 
ment. National H. B. Co. v. I. B. Co., io6 Fed. 693, 45 C. C. A. 544. 

As to the second patent. No. 360,931, dated April 12, 1887, the com- 
plainants are entitled to the injunctioii asked and to an accounting, 

A decree will be granted accordingly. 



LORAIN STEEL CO. T. NEW YORK SWITCH & CROSSING CO. 

(Circuit Court, D. New Jersey. July 27, 1903.) 

L Patents— Infhinoement— Street Railwat Bwitcheb. 

The Moxbam patent, No. 539,878, for rallway switch work, when 
llmlted to the spécifie combinatlon shown, the principal feature of novelty 
being a center pièce provlded with hardeneâ track surfaces, was not 
anticipa ted, and shows Invention, daims 1 and 2 also heU infringed. 

In Equity. Suit for infringement of letters patent No. 539,878, 
for railway switch work, granted to Arthur J. Moxham May 28, 1895. 
On final hearing. 

Richard _Eyre and Geo. J. Harding, for complainant. 

Charles G. Coe and Richard P. Elliot^ for défendant. 

KIRKPATRICK, District Judge. This suit is brought by the 
'{Lorain Steel Company, complainant, against the New York Switch & 
Crossing Company, défendant, for an alleged infringement of claims 
I and 2 of United States letters patent No. 539,878, issued to Arthur 
J. Moxham May 28, 1895. The patent is for an improved railway 
switch and crossing structure. The art to which it applies is that 
which relates to street railways. The défenses set up are nonin- 
fringement, prior use, and anticipation. The claims relied on read 
as follows: 

"(1) A rallway switch structure, which conslsts of a center pièce provlded 
wlth- track surfaces, rails formlng extensions of said center pièce, the whole 
belng secured together by a separate body of cast métal." 

"(2) A rallway switch structure, which conslsts of a center pièce pro- 
vlded wlth hàrdened track surfaces, rails formiilg extensions of sald center 
pièce, and a separate body of cast métal, whereby the whole Is secured 
together," 
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The défenses of anticipation and noninvention are the only ones 
that seem to call for serious considération in the adjudication of 
the questions involved herein. It is my opinion that prior use oi 
such a device as is shown by the drawings of the patent in suit, and 
covered by the first and second claims thereof, has not been con- 
clusively shown, and that such défense need not be further consid- 
ered. The défendant cites several patents granted prior to the date 
of the patent in suit for the purpose of siiowing noninvention, and an 
attempt was made to show that the advance in the art covered by com- 
plainant's patent was no new thing, but that it was, rather, the com- 
mun practice of skilled mechanics and engineers to make use of 
déviées sufïiciently similar to that described in the Moxham patent 
to be a substantial anticipation thereof, and amount to prior use. 
It will not be necessary to make a comparison of each of the patents 
cited by défendant with that of the complainant. It will be suiïi- 
cient to refer to the Vickers patent, upon which the défendant chiefly 
relies, and the Samuel & Angerer patent. No. 497,554. The former 
(No. 180,395) is dated July 2^ 1876, and is for an improvement in 
railroad frogs. Vickers suggests, but does not illustrate, the attach- 
ment of rails in his device by a casting process. His description of 
this modification is as follows: 

"Aiiother method of attaching the wings (that Is, the rails, C and D) 
to the frog is to form holes through them, as already mentioned, for the 
center or point, and then to beat them at the same tlme that the center 
is heated, and insert them In a properly shaped mold, and cast the métal 
between them and the center or point at the same time, and thereby unité 
the three parts flrmly together without the ald of clamps or bolts, and in 
the proper relative position to each other, ready to be laid In the track." 

The most that can be said for this patent and for the other pat- 
ents cited by défendant is that they disclose only the idea of providing 
a wearing surface at some point in the switch, and securing the two 
parts of the switch together with cast métal. But it is not contended 
on the part of the complainant that the patent in suit covers that 
broad gênerai idea of providing a wearing surface and binding sucli 
surface and the track together by cast métal. Its claim is only for the 
spécifie device shown in the patent. 

From the state of the art at the time the patent was granted it is 
clear that it is not entitled to a broad construction. It must be lim- 
ited by the state of the prior art and by the terms of its claims and 
spécifications. It is a device patent for a spécifie combination of 
éléments. The prior art does not anticipate it, and it is not such a 
structure as would resuit from the exercise, under ordinary condi- 
tions, of such usual skill as a mechanic versed in the art would 
use. It seems to hâve been the first really successful device construct- 
ed for the purposes specified ; and this notwithstanding the fact that 
many had attempted to produce such a structure as would meet the 
requirements of modem street railway traffic. This being a patent 
for a spécifie device, limited as heretofore stated, let us see what the 
device must be. The first claim provides for three éléments in a 
clearly defined combination. The éléments and combinations are 
thèse : (l) "A center pièce provided with track surfaces" ; (2) "rails 
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forming an extension Qf said ceïiter pièce"; (3) "thç whole being 
secured by a separate ibody of cast métal." The, second, claim is also 
made upof three éléments, and differs fromthe first claipi in that 
it provides that its first élément, viz., the center pièce, shall hâve hard- 
ened tj-ack surfaces. ; -To anticipate thèse claims, any prior patent 
would, of necéssity, be obUged to embody this combination of élé- 
ments.:: None hâve been cited to ghow that this was done. The 
Vickerç patent, above ' f eferred to, .did not embody thèse three élé- 
ments as a combination. , ; It neither,, sho wed nor claimed them. Vick- 
ers conceived but one thing as an advance in the art at his time, and 
that was the joining of the rails ahd thç intermediate parts in their 
proper relation by ca$t iron, instçiad of bolts and çlamps. In dif- 
f erentiatiçn , from this advance of Vickers, what Moxham did was, 
not broadly,to claim 3S new the binding of the parts of his device 
by cast;iron, but especially to claim a construction cpntaining a new 
élément, liamely, a new form for the center portion of the frog, the 
same beiiig a separate, portion, and distinctly new in its shape and. 
structure, and in combination with :the other parts of the device. 
In my opinion, the device çlosest appiroaching this that the défendant 
has shown is not the Vickers patent, , but the Samuel & Angerer 
patent of 1893, No. 497,554! This is the only patent cited which re- 
lates to the art as,it was found at about the time of the complainant's 
invèiitioris,;' 'but this patent is not an anticipation of the patent in 
suit. There is no mention made in it ofthe hardened center pièce 
with trâck surfaces, as found in complainant's patent. It was not 
conceived fey the inventors of the Samïïel & Aïigerer device. This 
is the; new eleinènt that Moxham, ijitrodùcéd inmaking his irnprove- 
ment in the switch structure. The Samuel & Àhgerer device is a 
mass of ,cas|: iron; containing track; surfaces with rails embedded 
therein : whjch form extensions of the track surfaces. Therefore, 
since there are but two éléments in this device, it cannot be antic- 
ipation of complainarjt's patent. It lacks.the third and new élément 
of the Moxham patent, viz., the hardened separate center pièce with 
track surfaces. ' , ' ■ : 

In viewof the above conclusions as to the value of the patents 
cited by the défendant, my opinion is that the complainant's patent 
was not anticipated. In my opinion, the introduction of the separate 
hardened : center pièce in the switch, as the art then found it, was 
an improvement having both novelty and utility, and was the result 
of the exercise; of such inventive skill as entitled Moxham to a pat- 
ent for his device. The patent granted him, therefore, is valid. 

The questiçn of infringement is fully demonstrated in the record. 
It seems tq me that it is conclusively shown, both by the drawings 
representing the structure made by the défendant and the testimony 
of witnessfîs who actually examined the structure, that it is made up 
of the spécifie combination of éléments found in the claims; of the 
patent upon .which complainant sues. It is composed of a hardened 
center pièce having track surfaces, rails forming extensions of the 
same, and;tli^se éléments are bound together by a separate body of 
cast métal.. Thèse are the, éléments of the complainant's device and 
patent. Thèse respective cléments in the defendant's device perforra 



BEOOKFIELD V. NOVELTT GLASS MFG. CO. 551 

the same functions and are constructed and combined in like manner 
with those in the complainant's device. The two devices are prac- 
tically identical. The complainant's patent being valid, and the 
defendant's device being an embodiment of the combination of the 
éléments of both claims i and 2 of the patent in suit, and an infringe- 
ment thereof, there must be a decree for the complainant. 



BEOOKFIELD et al. v. NOVELTÏ GLASS MFG. CO. 
(Circuit Court, D. New Jersey. August 15, 1903.) 

1. Patents — Manopaçtuke op Screw Insulators — Validity — Inprinqement. 

Claims 1, 2, 3, 6, 7 and 8 of patent No. 542,565, dated July 9, 1895, 
granted to Séraphin Kribs, assigner to William Brookfleld, for "Improve- 
ments in Presses for Making Screw-Insulators," are valid and were in- 
fringed by the défendant. 
a. Same— Construction. 

Olaim 1 of patent No. 532,973, dated January 22, 1895, granted to 
Séraphin Kribs, assigner to William Brookfield, for "Improvements in 
Screw Presses for Forming Insulators," Is of a subsidiary nature and of 
narrow scope; and, in view of the prier art, if it can be sustained 
at ail, must receive such a narrow construction as to négative the charge 
of Infringement by the défendant. 
(Syllabus by the Court.) 

In Equity. 

Kenyon & Kenyon, for complainants. 

Walter H. Bacon and Charles M. CatHn, for défendants. 

BRADFORD, District Judge. The bill in this case was filed by 
William Brookfield, a citizen of New York, against the Novelty Glass 
Manufacturing Company, a corporation of New Jersey, charging in- 
fringement of letters patent of the United States Nos. 542,565 and 
532,973, and containing the usual prayers. Brookfield recently having 
died, the suit is prosecuted by his exécutrix and executors. Both 
patents were issued to Séraphin Kribs as assignor to Brookfield. 
Patent No. 542,565 was applied for July 5, 1894, bears date July 9, 
1895, and is for "Improvements in Presses for Making Screw-In- 
sulators". Patent No. 532,973 was applied for September 6, 1894, 
bears date January 22, 1895, and is for "Improvements in Screw- 
Presses for Forming Insulators". Patent No. 542,565 contains ten 
claims. The charge of infringement has been restricted to claims i, 

2, 3, 6, 7 and 8. They are as follows : 

"1. An actuating rod provided with a détachable screw plunger, com- 
bined with a rotary spindle adapted to engage the screw plunger, and a 
movable mold adapted to travel from the actuating rod to the spindle sub- 
stantially as described. 

2. An actuating rod provided with a détachable screw plunger, combined 
with a rotary spindle adapted to engage the screw plunger, a mold, and 
a movable support for the mold substantially as described. 

8. An actuating rod provided with a détachable screw plunger, combined 
with a rotary spindle qdapted to engage the screw plunger, a mold, a mov- 
able support for the mold, and a lock for holding the support with the mold 
in operative position relatively to the actuating rod and spindle substantially 
as described. 
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6. An aetuatlng rod pr^j^Içled with a détachable screw plunger, comblned 
with a rotary spindle, adapted tô engage the screw plunger, and a movable 
môld adapted to traveï ftofli the actuating rod to the spindle, said âctuating 
rod and spindle being Inaependent of oûe ànother substantiaily as described. 

7. An aetuatlng rod provlded with a détachable screw plungev, cotobined 
with, a rotary spindle adapted to engage the screw plunger, a movable 
mold adapted to travel from the aetuatlng rod to the spindle, and inde- 
pendent aetuatlng levers for the rod àrid the spindle respéctively substan- 
tially as deserlbed. 

8. An aetuatlng rod provlded with a détachable screw plunger, comblned 
with a rotary spindle adapted to engage the screw plunger, a mold, a mov- 
able support for the mold, and a standard for supporting the âctuating 
rod and spindle and about which the support Is movable substantially as 
deserlbed." 

Infringement by the défendant of àll the above quoted daims is 
admitted by its counsel either by stipulation or briçf of argument. 
The question of Habihty for such infringement wholly turns on the 
validity or invahdity of those daims or one or more of them. This 
is the only issue as to patent No. 542,565. The défendant contends 
that the several daims of that patent in suit are void for the rea- 
son, as alleged, that one Charles J. Jordan, and not Kribs, was the 
true, original, sole and fîrst inventOr of the mechanism described and 
daimed, or, if Jordan was not the sole inventor, such mechanism was 
the joint invention of Kribs and Jordan or Kribs and one or more 
other persons in the employ of Brookfield at his glass factory in 
Brooklyn, New York ; and for the further reason, as alleged, that the 
subject-matter of those daims had been anticipated or otherwise 
lacked paten'table novelty; anticipation being urged as to some of 
the daims and the prior art as to the residue. The évidence hardly 
présents a question of prîority of invention as between Kribs and 
Jordan or others employed by Brookfield at his glass factory. The 
seriously disputed point in this connection is to whom among Brook- 
field's employées the invention embodied in the daims in suit should 
be ascribed. On this point the évidence is conflicting and unsatis- 
factory. I shall not attempt to discuss it in détail. To do so would 
answer no useful end. On the évidence, oral and documentary, the 
point is by no means free from doubt. Kribs, however, received the 
patent; and the grant to him furnishes prima facie évidence that he 
was the first and sole inventor of, the patented mechanism. Such 
a presumption is entitled to much weight in a doubtful case and, un- 
der the circumstances hère disclosed, must prevail in favor of Kribs. 
The évidence contains many prier patents and other alleged anticipa- 
tory matter, but is, I think, insufficient to establish anticipation of 
any of the above quoted daims of patent No. 542,565. I hâve had 
some doubt as to the validity of thèse daims in view of the prior art. 
Ail of the éléments entering into the mechanism covered by the sev- 
eral daims in suit were old and well known, and it has been a serious 
question whether the daims covered only mère aggregations of old 
cléments, each performing, after assemblage, its old function, or, on 
the contrary, true combinations, though of old éléments, producing 
new and useful resûlts. But whatever doubt ■ may inhere in this 
question must be resolved in favor of the complainants. The grant 
of the patent is prima facie évidence of the validity of its daims. 
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Asîde, too, from that presumption, there arc considérations which 
strongly tend to establish patentability in the subject-matter of the 
claims. The insulator press of the patent largely increased the pro- 
duction and improved the character and quality of glass insulators, 
at once met with great success and practically superseded the older 
methods of manufacturing those articles. The disputed claims of 
patent No. 542,565 must be sustained as valid. 

The only claim of patent No. 532,973 in controversy îs the fîrst, 
which is as follows : 

"1. A mold and a standard about which the mold Is made movable, com- 
bined wlth supporting arms carried by the standard, a frame carried by the 
arms, a rotary splndle mounted In the frame, actuatlng gear wheels to one 
of which the spindle is feathered, an actuatlng wheel or handle for the 
gear wheels, a weighted lifting lever for the spindle, and a screw adapted 
to be Inserted into the mold, sald spindle and screw belng respectlvely 
provided with engaging parts of a joint for enabllng the spindle to detach- 
ably engage the screw substantially as descrlbed." 

The défendant dénies the validity of this claim and also its in- 
fringement. It is, admittedly, of a subsidiary nature and of narrow 
scope. The counsel for the complainants in referring in their brief 
to the character and object of patent No. 532,973, say: 

"This patent is a narrow one and is addressed to a mère addition to or 
improvement upon the screwing deviee of the press of Patent No. 542,565. 
Its object is to make the work of withdrawing the screw from the Insulator 
easier and more automatic to increase the production of the press." 1 

In view of the prior art, if this claim can be sustained at ail, it 
must receive such a narrow construction as to négative the charge of 
infringement. 

Let a decree for the complainants be prepared in accordance with 
this opinion. 

ELDRED V. KIRKLAND. 

(Circuit Court, N. D. New York. July 18, 1903.) 

1. Patents— Invention— CiGAR Lighters. 

The Chambers patent, No. 492,913, for an electrie lamp llghter, nsed for 
clgar lighters, shows a combination of old éléments, which, in vlew of the 
prior art, is not such as to involve patentable Invention. Also held not In- 
fringed even if valid. 

In Equity. The bill of complaint in this cause was filed against the 
défendant to restrain him from further infringing letters patent No. 
492,913, dated March 7, 1893, and issued to J. C. Chambers, being a 
patent for an electrie lighter or cigar lighter, and for an accounting. 

C. C. Linthicum, and Louis K. Gillson (Milton E. Robinson, of 

counsel), for complainant. 

Stem, Heidman & Mehlhope, for défendant. 

RAY, District Judge. The complainant rests his case upon claims 
I, 5, and 10, as set forth in his patent, and which claims read as fol- 
lows : 

"(1) In an electrlcal lamp lighter, the combination, with a lamp, the burner 
at which is formed Into or provided with an électrode, an extinguisher formed 
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j into or-pro'tMeîiî'wItli'tbe: opposite çlectrode, and meaûB for ^gtabllshing and 
breaking the electrlcal connection between said électrodes, substantially as 
set forth." '_}; 

"(5) In an elëctrical laiiï) lighter, thë cùniblnation, wlth a lamp, the bumer 
of which is formed intô or provided wMH an électrode, an arni pivotally secured 
adjacent to the lampvoné; end ofwbich, la provided with an extlngulsher and 
an électrode, and means for antomatically returning the arm to extinguisb the 
light, substantially as set fprth." 

"(10) In an electric lamp ilghter, a lamp, a support therefor, an arm led into 
proxlmlty fo the lamp, provided wlth an èxtlnguisher, an electric circuit hav- 
ing Its électrodes at the adjacent portions of the arm and lamp, sald arm and 
lamp, the one moyable in relation to the other, to close said circuit to ignite 
the lampi and selfTretractliig, to extinguish the lamp, said circuit being nor- 
mally open, substantially as desçrlbed." 

This patent in question ' Hâs beén in litigation and was passed upon 
in the case of Eldred v. Kessler (Seventh Circuit, Feb. 7, 1900) 106 
Fed. 509, 45 C. C. A. 454, that case was well considered botli at the 
circuit and in the Circuit Court of Appeals, and this court does not 
deem it nfecessary.to go fui-ther than to say it agrées with the holdings 
of the court in that case.: ; 

It is conç;eded by the coniplainant that his patent must stand upon 
an alleged new combination of old éléments. This new combination, 
in the opii^ion^ of this cgurt, and in view of the prior art, is not such 
as show patentable invention. There is no infringement. The de- 
fendant h'âs cotabined old éléments, we will say, in a new form, but 
he has not copied or followed the combination of the complainant. 
Thèse éléments, used by the complainant had been combined in various 
forms by others, to produce a given resuit, which had been substan- 
tially attained. 

This court is familiar with the doctrine of the cases cited by the 
complainant to the effect that a new combination of known devices, 
whereby the effectiveness of the machine is increased, may be the 
subject of a patent. Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ct. 
970, 29 L. Ed. 1017. In Lé Roy v. Tàtham, 22 How. 132, 16 L. Ed. 
366, it was said:r "One new and operative agency in the production 
of the desired resuit would give novelty to the entire combination." 
AU this is'true, but in the case at bar the court finds no new combina- 
tion of knowft devices, whereby the effectiveness of the machine is 
increased, rior does it find one nCw and operative agency in the pro- 
duction of the desired resuit. 

The bill of complaint must be dismissed, with costs. 



5 . BETmsWlCK-BAIiKBrOOLLENDBR CO. V. KLUMPP et al. 

(Circuit Court, S. D. New York. July 24, 1903.) 

1. Patents— Invention— Bowling AiiLEY. 

The Wiggin's patent, No. 623,933, f or a bowling alley, held not to show 
; patentable, in ventio.n, oui a motion for preliminary injunction. 

In Equity. Suit for infringement of letters patent No. 623,933, for 
â bowling allëyj granted to William H. Wiggins April 25, 1899. On 
motiorifot-prëlifnfiîafy injunction. 
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J. C. Clayton, for the motion. 
S. L. Moody, opposed. 

LACOMBE, Circuit Judge. The évidence relied on to support 
invention is not at ail of the same character as that presented in 
Brunswick-Balke Co. v. Thum, m Fed. 904, 50 C. C. A. 61. There 
it appeared that the defects of the old structure were well known, 
and a long séries of devices, intended to correct them, were shown 
to hâve been tried and to hâve failed. Hère the patentée asserts 
that he was the first one to perceive the defects, or to appreciate their 
seriousness, and there is a sharp conflict of testimony as to whether 
the old style of rectangular gutter, which failed to center the balls, 
produced the evils he allèges that he cured. The patent to Chambers 
(235,209) seems a suiificient paper anticipation. The_ old style gut- 
ters, with cove-pieces and an enlarged strip at the pit end, to keep 
the bail away from the alley bed, may fairly be considered a practical 
anticipation. Certainly with thèse devices and the V-shaped gutter 
of Roberts (425,551) in the prior art there could be no invention in 
centering the misplayed balls of a bowling alley by the use of a U- 
shaped side gutter. 

The motion is denied. 



BAEKER v. PULLMAN'S PALACE CAR CO. 
(Circuit Court, S. D. New York. July 31, 1903.) 

1. CONTRACTS— PERSONS EnTITLED TO ENrORCE— CONTRACT FOR BeNEPIT OP 

Anoïhbr. 

By a contract between two corporations, one agreed to sell and transfer 
to tlie otlier ail of its property and existlng contracts; the transfer to be 
made on a specified date, when the selling company was to be dissolved. 
By a provision of the contract, the purehasing company agreed that, to 
enable the selling company "to make an Immédiate settlement of its af- 
faira and distribution of its assets," the purehasing company, as a part 
of the transaction, would satisfy and discharge the Indebtedness and 
liabilities of the other company, of any and every kind, wliich might be 
unsatisfied at the time of the transfer. Held that, while the primary pur- 
pose of such provision may hâve been the beneflt of the selling company. 
it was aiso incidentally intended for the beneflt of its creditors, since it 
was about to dissolve, and that a creditor could enforce such provision 
against the promisor, as one made for his beneflt. 

2. Repormation of Contract— Kight to Maintain Suit — Assomption of 

Contract by Another. 

Where one corporation purchased ail the property, assets, and good 
will of another, paying therefor with an issue of its own stock, the same 
belng distributed among the stockholders of the second company, which 
thereupon dissolved, and, as a part of the transaction, assumed and agreed 
to perform ail of the contracts of the selling company, and satisfy and 
discharge ail of its indebtedness and liabilities, of any and every kind, 
a party to an existlng contract with the selling company may maintain 
a suit against the purehasing company for its reformation on the ground 
of mutual mistake, whether or not the défendant had knowledge of the 
mistake. 

3. Same— Grounds — Mutual Mistake. 

Where negotiations for a contract were between agents or représenta- 
tives of the respective parties, and the contract, when reduced tO' writing, 
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was presented to one of the princlpals and signed by him, and was then 
slgned by the agent for the other pàrty on Its behalf, afterward belng 
Bubmitted to bis principal, and not objected to, évidence that the agents 
understood the terms of the contract agreed upon to be différent from 
those embodled in the writing is ntft sufflcient to establish a mutual mis- 
take on the part of the princlpals, which wonld warrant the reformation 
of the contract as written 

In Equity. 

Thia action was origlnally commenced In the Suprême Court of the state 
of New York, and on being removed Into this court the complainant flled 
herein his blll of complaint, praying the reformation of a certain contract or 
agreement entered into on the lOth day of March, 1898, between the Wagner 
Palace Car Company and the Agricultural. Insurance Company, and for the 
recovery of $4,088.06 damages, against sald Pullman Company, with interest 
from Aùgust 13, 1900, by reason pf an alleged violation of sald agreement by 
the Pullman Company; It having assumed, it is claimed, to satlsfy and dis- 
charge the liabilitles of the Wagner Company, of any and every kind, etc., 
by an agreement In writing made November 8, 1899, between the Wagner 
Palace (Sir Company and PuUman's Palace Car Company; the Agricultural 
Insurance Company having duly assigned to the complainant (it is alleged) 
its cause of action under the first-mentioned agreement against the said pal- 
ace car companies, and ail the interest of said Insurance company of , in, and 
under said agreement of March 18, 1898. 

Cardozo & Nathan, for complainant. 
Alexander & Green, for défendant. 

RAY, District Judge, (after stating the facts as above). The Pull- 
man Company, or Pullman's Palace Car Company, is a corporation 
created and existing under and by virtue of the laws of the state 
of Illinois, and is a citizen of said state. The Agricultural Insur- 
ance Company is a corporation created and existing under and by 
virtue of the laws of the state of New York, and as such duly au- 
thorized and empowered to do , and transact a fîre insurance business 
in said state. At the times mentioned the Wagner Palace Car Com- 
pany was a joint-stock association, consisting of more than seven 
members, organized and existing under the laws of the state of New 
York, and having its princil^al place of business in the county of New 
York. Both the Pullman Company and the Wagner Company for 
many years were respectively engaged in the business of carrying 
passeiigers for hire in their cars over the Unes of public railroads in 
the state of NeW York and elsewhere, and,. for the purposes of their 
said business, owned, respectively, many cars, stations, buildings, and 
other property, which Were subject to loss or damage by fire, and 
said Pullman Company was accustomed to, and did, obtain insurance. 
In and about the month of March, 1898, the established rate of 
premium for fîre insurance on suCh risks was the sum of $35 for every 
$1,000 of insurance. On the loth.day of March, 1898, a mémorandum 
of agreement wag ma,de and entered into between the said the Wagner 
Palace Car Company, by W. S. Wèbb, its président, duly authorized, 
and the said the ■Agricultural Insurance Company, in the words and 
figures followingf, Vit:.: ■ " ' 

"Mémorandum of Agreement, made thjs tenth day of March, 1898, between 
the Wagner Palace. Car Company and the Agricultural Insurance Company: 
Witnesseth: 
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"That in ^considération of one dollar and other valuable considérations, the 
Agricultural Insurance Company agrées, on the expiration of tlie présent In- 
surance policy of the Wagner Palace Car Company, to renew the same for 
three years for the rate of 29iVioo annual premium, payable in nine equal 
installments, one each in September, October and November, respectively of 
eaeh year. 

"The Agricultural Insurance Company agreea to glve substantially the same 
Companies comprising the syndicate now on the risk. 

"In witness whereof the parties hereto hâve hereunto appended their signa- 
tures and seals the day and year first above written. 

"The Wagner Palace Car Company, 

"By W. S. Webb, Président. 
"The Agricultural Insurance Co., 
"Witness, F. G. Smith. By ." 

It will be noted that this agreement, as executed, contains no 
covenant or agreement on the part of the Wagner Company to ac- 
cept a renewal of insurance or to pay the premiums, and the com- 
plaint seeks to reform same by inserting the words "and the said 
Wagner Palace Car Company agrées to accept such insurance for 
the term of three years as aforesaid," before the attestation clause 
of said agreement, it being alleged that such words were left out by 
the mutual mistake of the parties to such agreement. The fair con- 
struction of the contract or agreement of March lo, 1898, is that 
in considération of one dollar and other valuable considérations the 
insurance company agrées to renew certain insurance of the Wagner 
Company at the rate and on the terms mentioned. The Wagner 
Company does not agrée (unless such an agreement on its part will 
be implied) to accept the insurance or pay the premiums mentioned. 
If no such agreement is implied, and the évidence does not justif)- 
the reformation asked, that is an end of the case, : for no one will 
contend that damages may be recovered for refusing to accept in- 
surance (which is the ground for damages alleged in the bill of com- 
plaint) unless there was an agreement to accept such insurance. 

After the exécution of the agreement of March ro, 1898, and on 
the 8th day of November, 1899, the Wagner Palace Car Company, 
by W. Seward Webb, its président, and Pullman's Palace Car Com- 
pany, by Robert T. Lincoln, its président, entered into a written 
agreement as follows : 

"Whereas, the Wagner Palace Car Company, a Joint-stock association 
formed under the laws of the State of New York, hereinafter called the 
'Wagner Company,' party of the first part, and Pullman's Palace Car Com- 
pany, a corporation organized under the laws of the State of Illinois, herein- 
after called the 'Pullman Company,' party of the second part, hâve entered 
into an agreement subject to ratification by the stockholders of both com- 
panies, for the sale of the property and assets of said Wagner Company to 
said Pullman Company, and said agreement contemplated the préparation and 
exécution of a more formai contract between said companies; and 

"Whereas, the Directors of said Wagner Company hâve taken appropriato 
action to secure the dissolution thereof on the thirtieth day of December next. 

"Now therefore, in considération of the premises and of one dollar paid 
by each of the said parties hereto to the other, receipt whereof is hereby ac- 
knowledged, and of the covenants and agreements hereinafter contained, to 
be kept and i)erformed by the respective parties hereto, it is covenanted and 
agreed by and between said parties as follows: 

"First. Said Wagner Coinpany shall sell, assign, convey and transfer unto 
said Pullman Company ail of its cars, equipment, real estate, plant, good will 
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and othçi; assets and property,. includlng tts contiracts with rallroad companies 
for the rùnnlng of.sleepingp.nd other cars on their respective; railroads, and 
shaU procure theassent of said compaijies to such asgignment, 

"Secbn^. In considération of sucjtisale, conveyanee and assigninent, said 
tullman Çoinpàay shaïl- cause Its, capital stock to be increased from the 
amount of ève liundred ànd forty thousand shares of the par value of one 
hundred doUsirs eaeh, now authorized, to seven hundred and forty thousand 
shares df the same par value, and shall cause the two hundp^d thousand 
(200,000) shares, thus added to its capital stoct, to be issued and dellvered 
to said Wagner Company, or to its directprs as liquidatlng trustées, in full 
payment f0|r said property, assets and good will, and to be dlstrlbuted by said 
Wagnet .Cbmpany, or said liquidatlng trustées, to the shareholders in said 
Wagner Cpmpany in proportion to their respective shares in sueh assets and 
property." 'li 

"Third. Said property and assets shall be eonveyed, transferred and as- 
signed by,,said Wagner pompany, or.said liqi^Idating trustées, oJ* both, and 
the certlfiçates for said two hundred thousand shares of capital stock of said 
Pullman Coinpany shall be Issued and dellvered in payment theref or on the 
thirtieth day of December, 1899. 

"Fourth. - Until such comyeyance and assignment shall be executed, the 
offlcers of said Wagner Palace Car Company shall carry on theicurrent busi- 
ness thereof, and sha,ll!n6t make any new eontracts wlth railway, eompanies 
or cause extraordinary or unusual llabllity or expenditure to be incurred; and 
shall not makë any change in the organization of the compahy by the em- 
ployment of riew offlcers or Increasing the compensation of officers and em- 
ployées or otherwI?e; apd the property and assets to be conveyëd and trans- 
ferred, as afores^id, shall be the property and assets the said Wagner Com- 
pany sh^llhave, or be entltled to, on said thirtieth day of December, 1899. 
The Intent of this provision is that the présent bondltion of the asSets, llabill- 
ties, obligations, eontracts and business arrangements of the Company shall 
be preserved as it now is until such conveyanee, so far as the same shall be 
consistent with the ordinarjr routine conduct of its business. As the Pullman 
Company is now paylng divldends at the rate of eight per cent, per annum, 
therefore In order to equallze the rates of divldends upon the two stocks, 
pending the carrying out of this agreement, it is further agreed that the 
Wagner Company shall hereaf ter déclare a dividend of no more than one- 
third of one per cent, upon Its capital stock, the payment whèreof, with the 
dividend already declared and payable on the fourth day of Nqvember, A. D. 
1899, making a total of one per dent upon the capital stock. 

"Fifth. In ordei" to enable éèiid Wagner Company to make an immédiate 
settlement of its afCalrs and distribution. of Its assets Withoùt the delay in- 
cident to the payment of its indebtedness and Uabilities, said Pullman Com- 
pany agrées that it will, as a part of the, transaction, satisfy and discharge 
the Indebtedness and liabllities of said Wagner Company of any and every 
kind which may be unsatlsfied at the tlme of the transfer of said assets, and 
the Ifullman Company furthe^r agrées to indemnify and save harmless the said 
Wagner Company iând: said liquidatlng trustées and the shareholders in said 
Wagner Company f roin ail ; costs, damages and expenses by reason of the 
f allure or neglect of elthér of said eompanies t» pay, satisfy and discharge the 
same. 

"This agrepient is made subject to such ratification by the stockholders of 
both cpmpanies asmay be req^iteed by law^ or the charter or articles of asso- 
ciation ef said compa;nies, or either of them. 

"In witness whereof, the parties hereto hâve caused the signatures of their 
respective Présidents and their respective corporate seals to be afijxed hereto, 
this eighth day of November, 1SB9. 

"Wagner Palace Car Cojnpany, 
"[Seal.] By W. SewardWebb, Président 

, "IfuUnian's Palace Car Company, 

"[Seal.] By Bobert T. Lincoln, Président." 

This agreement was constinimated, and the Wagner ï^alace Car 
Co'mpany ceased to do business. ; . ., . 
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The insurance company tendered the renewal of the insurance in 
accordance vvith the agreement of March lo, 1898, and ofïered to 
fully perform same ; but the Pullman Company, denying any obliga- 
tion under said agreements to take insurance and pay premiums, 
refused to take the insurance tendered. 

There is no question as to the amount of damages, if any, provided 
it is found that the Pullman Company, by making the agreement of 
November 8, 1899, with the Wagner Palace Car Company, assumed 
the obligations of the agreement of March 10, 1898, and there was an 
obligation created by that agreement, as it actually was made, on the 
part of the Wagner Palace Car Company, to accept the insurance 
therein méntioned, and this complainant may maintain this action. 
It is contended by the défendant (i) that the Wagner Palace Car 
Company, or its liquidating trustées, are indispensable parties to this 
suit ; (2) that this complainant cannot maintain an action on the 
contract between the Wagner and the Pullman Companies, whereby 
the Pullman Company agreed to discharge the indebtedness of the 
Wagner Company, since neither he nor his assigner, the Agricul- 
tural Insurance Company, was a party to that contract, and it was 
not made for their benefit or for the benefit of either of them ; (3) 
that to hold the défendant upon the contract between the Agricul- 
tural Insurance Company and the Wagner Company, there must hâve 
been a novation, the original contract canceled, and a new one be- 
tween the Agricultural Company and the défendant substituted there- 
for, and the Wagner Company released from its obligations under 
the old contract; (4) that the complainant fails to show any title in 
himself to any alleged right of the Agricultural Insurance Com- 
pany to secure a reformation of the contract ; (5) that the complain- 
ant has failed to show any mutual mistake or other ground upon 
which the agreement between the Wagner Company and the Agri- 
cultural Insurance Company can be reformed by the insertion of the 
words proposed to be inserted, or their équivalent, and that in no 
event can this complainant maintain an action for the reformation of 
that contract; (6) the Pullman Company never agreed to discharge 
the liability of the Wagner Company, if any, on the contract between 
the Wagner Company and the Agricultural Insurance Company, even 
should it be reformed as asked; (8) that, under the proofs the Agri- 
cultural Insurance Company suffered no damages by reason of the 
refusai of the Pullman Company to take the policy tendered, and 
that as, under the statutes of the state of New York, the holder of a 
fîre insurance contract has the absolute right to terminate it at any 
time, there could be no liability for damages in the présent case under 
any circumstances. The défendant also insists that, conceding, for 
the purposes of argument, that the contract was performed for the 
Agricultural Company, and that it should be reformed as prayed, 
still no breach of it on the part of the Wagner Company has been 
shown. 

The agreement of March 10, 1898, is complète and perfect in itself. 
In considération of $1 and other valuable considérations (not mu- 
tual covenants and agreements therein contained, implying that such 
were in fa et made, and should hâve been inserted), the Agricultural 
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Company agrées, on the expiration of a then existing policy of in- 
surance, to renew the same on the terms mentioned. It may be 
claimed that it could not renew inSurance unless the Wagner Com- 
pany accepted the policy. But this agreement, as written, is in the 
nature of an option. The Wagner Company has paid for the agree- 
ment of the insurance company to renew the insurance, and may en- 
force the agreement, and insist on having what it has contracted for. 
But this is very iar from justifying an implied agreement on the part 
of the Wagner Company to accept the insurance. There is nothing 
in the context of the agreement indicating the necessity for any such 
covenant to make it a complète contract, and one in accordance 
with the intent of the parties. It will be presumed, with such lan- 
guage only, that the Wagner Company did not intend to obligate 
itself to âccept the renewal of the insurance. Zorkowski v. Astor, 
156 N. Y. 393, 50 N. E. 983 ; Haie v. Finch, 104 U. S. 261, 26 L. Ed. 
732; Hudson Canal Co. v. Penn. Coal Co., 8 Wall. 276, 19 L. Ed. 349. 

Indeed, complainant admits that no covenant or agreement to ac- 
cept the renewal df the insurance can be implied. The brief of his 
counsel says, "Under the authorities, no implied covenant may be 
drawn from the language employed in the agreement herein." Hence 
équitable relief is sought in this action, with the recovery of damages 
as an incident, on the ground that the covenant or agreement to ac- 
cept the renewal of the insurance was omitted from the written con- 
tract by mutual mistake. That is, that both parties agreed that such 
a provision should go in the written agreement, but that by the errer 
or oversight of the parties or draftsman it was left out, and the omis- 
sion not discovered and assented to by the parties at the time. The 
défendant dénies any error or omission or mutual mistake. What is 
the évidence on this subject? 

Charles S. Barker, the complainant, and the agent of the Agricul- 
tural Insurance Company at the time the agreement was made, says, 
in substance, that he had authority to make the contract, and con- 
ducted the negotiations on the part of his company ; that prior to 
March 10, 1898, and in February, he called on F. G. Smith, the 
private secretary of Dr. W. S. Webb, the then président of the Wag- 
ner Palace Car Company, at Webb 's office, in the city of New York,^ 
and had the following conversation (given hère, with the other évi- 
dence on this subject, in fuU) : 

"A. I called on Mr. Smith, and told him that, if the doctor would give me 
a three-years contract for placing the insurance, that I could do it for two and 
a half years' premium, thereby saving ; nearly one-sixth of the premlum, or 
redueing the rate from 35 cents to 29.lt per hundred dollars worth of insur- 
ance. Q. Xou havë tef erred to *the doctor' in your answer. Who did you 
mean? A. The président of the Wagner Palace Car Company. Q. What did 
Mr. Smith sayî A. Mr. Smith sald that he thought it was a good idea, and 
he would communlcate with the doctor. Q. Did you hâve any further con- 
versation on that subject at that tlmeî A. I did not." 

He then says : 

"Q. When next did you hear from. the Wagner, Company, or any one repre- 
senting it, in regard to the flre insurance? A. Withln a few days I recelved 
Word from Mr. Smith tp call and see him; he hàd an answer from the doctor. 
Q. State what took place, aild who was présent? A. Mï. Smith and I were 
alone, and he stated that he had recelved an answer to a telegram that he 
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had sent to the doctor, stating to leave It untll he got home, and he would 
look into the matter. Q. Subsequently did you hear further from Mr. Smith, 
or any one representing the Wagner Company? A. I did. Q. About when? 
A. It was about the first part o£ March I received word from Mr. Smith to 
call at their office. Q. Did you call at Mr. Smith's office? A. I did. Q. With 
whom, if any one, did you hâve a conversation? A. With Mr. Smith. Q. 
Was any one else présent? A. There was not. Q. State the conversation in 
the early part of March? A. Mr. Smith said the doctor had agreed to accept 
my offer for three years' Insurance for two and a half years' premium. Q. 
Was there any change in the flre Insurance to be effected for the Wagner 
Company, other than the length of time for which you would efCect the Insur- 
ance? A. A lower rate of premium. Q. The subject o£ discussion between 
you and Mr. Smith was for a réduction of the premium on the agreement of 
the Wagner Company to take insurance for three years. Is that right? A. 
Yes, sir. That was it. Q. What next occurred in regard to the fire insurance 
of the Wagner Company? A. Mr. Smith thereupon asked me if I wanted a 
contract. I told him I did, and he drew up a rough sketch of a contract, and 
asked me if that was about what 1 wanted. I told him it was. He said then, 
'I will bave it typewritten and forward it to the doctor, or the doctor will 
be down In a few days, and hâve him sign it, and when that is done I will 
send it to you.' Q. Did you later hear from Mr. Smith'in regard to this con- 
tract? A. I did. Q. About when? A. About the 7th or 8th or 9th or lOth— 
somewheres along the first part of March, 1898. Q. Had the draft agreement 
been typewritten? A. It had. Q. What was said when you called on him at 
the time you last referred to? A. He handed me the agreement, and told me 
the doctor had signed it, and it awaited my signature. Q. Is the paper 
shown you the typewritten agreement which he then handed you? (Handing 
witness paper.) A. It is. Q. Do you know the signature of Dr. Webb, the 
président of the Wagner Company? A. I do. Q. Is the signature attached 
to that paper the signature of Dr. Webb? A. It is. Q. And is this other 
paper which I show you an exact copy? A. Yes, sir. * * * Q. Was a 
duplicate original of this paper, marked 'Complainant's Exhibit A,' signed on 
behalf of the Agricultural Insurance Company, and, if so, by whom? A. It 
was, and signed by me, 'Agricultural Insurance Company, Charles F. Barker, 
Agent.' Q. And was the duplicate original so signed by you, as agent of the 
Agricultural, delivered to Mr. Smith? A. It was. Q. At the same time that 
you received the copy signed by Dr. Webb? A. It was. Q. Was the first 
draft of the contract prepared by Mr. Smith before you called upon him? 
A. It was. Q. Was the typewritten copy which was subsequently signed, 
made by Mr. Smith, or in bis office? A. It was. Q. Is it a fact that you 
had no part whatever in the préparation of the written contract? A. Yes. 
I had no part in It. I had nothing to do with it. Q. Did you make any 
examination of the draft contract, except as you bave testlfled, when you 
read it over once in the office of Mr. Smith? A. No, sir. * * • Q. What 
did you do with the contract of March 10, 1898, after you signed it? A. I 
gave It to Mr. Smith. Mr. Smith had it. I signed it In bis présence, and he 
kept it. Q. The duplicate— what was done with that? A. I took the dupli- 
cate. Q. What did you do with it? A. It is hère. Q. Hâve you always had 
it in your possession, ever since? A. No; it was in Watertown. The Com- 
pany had It there for a while. Q. How long did they hâve it? A. Oh, I don't 
know. Some time. Q. When did the company flrst know that that contract 
was made? A. When it was made. Q. Did you advlse them immediately? 
A. I did. Q. This alleged contract of March 10, 1898, was made and executed 
by you after you and Mr. Smith had fuUy discussed the terms upon which 
It was to be made, was it not? A. After the doctor had executed It, then I 
signed it; yes. Q. But you and Mr. Smith had discussed it before it was sub- 
mitted to Dr. Webb — discussed the matter? A. Yes, sir. Q. And then the 
contract was drafted? A. Yes, sir. Q. Then it was submitted to you? A. 
Yes, sir. Q. And after it was approved by you it was signed by Dr. Webb, 
and then signed by you. Is that right? A. Yes, sir. Q. Did you take the 
draft away from Mr. Smith's office after it was handed to you? A. I don't 
think I did. Q. You think you sat there and read it and passed upon it 
there? A. Yes, sir. Q. Is your recoUection clear about that? A. I think it 
124 F.— 36 
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is. Q. Dis you dîscuss It wlth any oïlë elsè than Mr. Smith? A. Tes. Q. 
After It was abné? A. No; It was befoire it was dône. Q. Who did yoii 
discuss it withî A. Our superintendent. Q. Did you show hlin the contractî 
A. I did not show him the contract. I told hlm what was-jgolng to be donc. 
Q. Did you make any suggestions wheri you talked to Mr. Smith about the 
draft, as to the tèrms of the contract? A. No; only that they did not 
want — As the contract says, they did "not want to pay for ail thé three- 
years poliéles at oneë, and therefore we pût In that theyshould pay On the 
Ist day of Septeinber, October, and Nbteïûber In each yéar one-third of the 
amount on each mohth, the saine as they had prevlously done. They never 
paid for their polieies ail down ât Once. Q. That was a matteir of discussion 
between you aHd Mr. Smith at the time the draft was beforé you? A. Yes, 
sir; and I told him that woùld be satisfâctory. Q. Was the pollcy Issued 
in 1898 a standard form policy, of the New York form? A. Yes, sir. Q. And 
ail poIicIes issued subséquent to the lOth day of March, 1898, were standard 
polieies? A. Yes, sir. Q. As provided by the New York law? A. Yes, sir. 
Q. Did you send the original of the contract of March 10, 1898, to the office 
in Watertown? A. I took it the're. Q. And left it thefe? A. I left it there. 
Q. When did you get it backî A. Oh, I got it back within three or four days. 
I took it up, shbwed it to the président and secretary, and they looked at it, 
and I brought it back with me and kept it in my safe. Q'. Did they ■ make 
any objection to it? A. No, sir. Q. And you kept it from that time to the 
présent time, did you, except as you havé given It to your attorneys? A. Yes, 
sir. * * • Q. There Is nothing in your contract of March 10, 1898, giving 
you compensation from the Wagner Company, is there? A. Giving mè com- 
pensation from the Wagner Company? Q. Yes? A. No, sir. Q. The only 
compensation that yOu looked for, tben, was from the insuring companles? 
A. Yes, sir. • • * A. That was put there, not that I offered the polieies 
to them in OhîcagO at ail; but'I was in Chicago In July. The polieies then had 
not been Wrltten. Q. In July, 1900? A. Yes, sir. Q. Did you go there fôr 
the purpose of getting the Pullman business? A. Yes, sir. Q. And they at 
that time hotlfled you that they were going to cancel tîie ftxisting Insurance, 
and that they refused to take any more Insurance frbm^tliè Home, did 'they 
not? A. They told me that my polieies ■rtx)ùld not be needed^thê rehefral 
woûld not be needed. Now, If you wlll let mê put a llttle éxplfenation in hère, 
Mr. Robertson, when he was hère, and whén I was dping that work for them, 
gratis, yon may isay: — allthose changes for them, and cancelîng poliçies— he 
told me that my contract would be càrried out up to the tiiinute, to the lettèr; 
and Mr. Hough, hiâ assistant^ told me thè same thing. They told me that 
they would glve ine a schedule ot the Pullman business, aild if I waâ the 
lowest man I should hâve it. That is what tôot me tô Chicago. Not tb see 
them in référence to this. Q. Well, when you say 'my contract,' what do you 
mean? A. I mean the contract of the Agricultùral Insurance Company-^thè 
contract with the Wagner Company, thàt that should be lived up tb. Q. 
They told yod that if you put Iri the lO#est bld that yOu would get the busi- 
ness? * * • Q. You hâve said thàt ybu' discussed with Mr. Smith the 
time at which premiums should be payable. Is it not the'fact that such dis^ 
cussion was prier to thé first draft în wrltlng of the contract? A. Yès, sir. 
Q. And is it a fact that you madé no Aan^és in thé fOrm of thé' obiitract 
as flrst prepared by Mr. Smith and as à'ù'bsefltiéntiy typèwritten In hls office? 
A. No changes whatever." •' . ' : 

Frank G. Smith, private secretary to Dr; W. S. Webb, says : 

"A. I had a conversation "wltli Mr. Barker in the office of the presid'eht of 
the Wagner Palace Car Company. Q. When, about? A. It was soine time 
in the latter part of Pebruaty or March, 1898. I don't reqall the exact date. 
Q. Did that conversation relate to plaeing lire Insurance for the Wagner 
Oompâny subséquent to thé renewals of existing polieies? A. Yes, sir; it did, 
Q. You remember the contract of March 10, 1898 (Bxhibit A), do ybu, not? 
A. Yes, sir; I remember that. Q. By whom was that contract first draiçted? 
A. My recollection now is, it seemà to me, that I dictated it to some one^ br 
I may bavé written it in my own wrltlhg. I don't recall. Q. But It was 
either j-our draft or your dictatioh'î A. Yes, sir; eithér one or the othér: I 
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eould not say which. Q. Was that done in your office? A. Yes, sir. Q. D» 
you recall, in substance, the conversation tbat you had witli Mr. Barker in 
regard to the making of this contract? A. Yes, sir; I do. Q. Will you state 
the substance of the conversation liad witli tbe eomplainant prlor to the mak- 
ing of that contract, Eihibit A? A. Why, in substance — We heard that the 
powers in Insurance circles were making rules and fixing to Increase our 
rates, so then — Q. Was this a part of the talk? A. That was a part of the 
talk; yes, sir. So I sent for Mr. Barker, and that is why I sent for him. 
I said to Mr. Barker that we had heard of a likelihood of the rates being 
increased, and would like to take what action we could to protect ourselves, 
and asked him if he could help us out, in the way of making any suggestion 
for our beneflt. Mr. Barker suggested that we make a three-years agreement 
then and there, if we could, and that would protect us anyway for three years. 
It seemed an excellent suggestion to me, and I sent word immediately to the 
président, who happened to be out of town, and in the meantime I went on 
with Mr. Barker. It seems to me that he was there twice. I am sure he was 
there twice. And I drew up this agreement. (Indicating Exhiblt A.) Q. 
Before making that contract, what was said about the three-year term? A. 
That it would protect us for three years, and operate as a very substantial 
réduction in our yearly preniium. Q. AVas it a part of the conversation that 
the Agricultural Insurance Company should take the Insurance through Mr. 
Barker for three years? A. Yes, sir; it was. Q. So far as you recollect, was 
any change made in the draft contract which you dictated? A. I don't recol- 
lect. I don't think there was. Q. And was the contract signed by W. S. 
Webb, président of the Wagner Company? A. Yes, sir. Q. And was a dupli- 
cate signed by the Agricultural Insurance Company, by O. S. Barker, agent? 
A. Yes, sir. Q. Was that contract, so signed by the Agricultural Insurance 
Company, turned in to the Wagner Company? A. Yes, sir. Q. And did the 
Wagner Company, after the exécution of that contract, receive from the Agri- 
cultural Insurance Company a policy or policies on the Wagner Corapany's 
property for the year commencing from August 13, 1898? A. Yes, sir. Q. 
And did the Wagner Company likewise receive through the Agricultural In- 
surance Company policies on its property for the year beginning from August. 
1899? A. Yes, sir; it did. Q. Did the Wagner Company receive about the 
first of August, 1900, a third policy for $7,008,100, or thereabouts, covering 
property which was then or had theretofore been owned by the Wagner 
Company? A. Well, such a policy was delivered to me, representing Dr. 
Webb; and he can be, I suppose, considered as representing the Wagner 
Company, if there was any at that time. Q. Whàt did you do with the 
policy thus received in the early part of August, 1900? A. I handed it imme- 
diately to some représentative of tlie Pullman Company; probably Mr. 
Yaeger, he being the nearest. Q. Do you mean Mr. J. C. Yaeger, an assistant 
gênerai superintendent of the Pullman Company? A. That is the man. If 
it was he to whom I handed it. Q. Are you sure you handed It to some one 
in charge of the Pullman ofiice in the city of New York? A. I am quite sure 
I did; yes, sir. » » * Q. You had no authority yourself to exécute con- 
tra cts for the Wagner Company, did you? A. Not except in matters that Dr. 
Webb might delegate to me. Q. Did you ever exécute a contract for the 
Wagner Company? A. No, sir. Q. AU contracts which you drafted or had 
submitted to you, you submitted to the président, did you not, for his action? 
A. Yes, sir. Q. And in this case, after the contract in suit (Exhibit A) was 
drafted, you submitted that to the président, did you not? A. Yes, sir. Q. 
In the form of which it was executed? A. Yes, sir. Q. So far as you know. 
Président Webb had no conversation with Mr. Barker, or with any person 
representing the Agricultural Insurance Company, with référence to the terms 
of the contract, before it was executed? A. I am not sure about that. Mr. 
Barker was in the office at times when Dr. Webb was there. Q. So far as 
you know, did he hâve any such conversation? A. I can hardly say positively. 
I know he was in the office. What kind of an answer do you want from me — 
'Yes' or 'No,' or what? Q. I want to know, 'Yes' or 'No,' whether you know 
of his having had any conversation with the président? A. I don't remember. 
He might bave, but I don't remember. Q. You don't know that he did? A. 
No, sir. Q. Do you know the date of the conversation as to which you hâve 



564 ..' 124 FEDERAI^ REPORTER. 

testifled? A. I dofa't 'reineinber; iib. Q.' Haie you any means of flxlng It? 
I am referring to thé conversation with Mr. Barker. A. I cannot thlnk oï 
any open to me now. Q. Do you know how long it was before tbe contract 
was slgned that you had that conversation? A. No; it was some little time. 
* * ♦ Q. After your conversation with Mr. Barker, shortly prior to the 
tîxeeution of the contract of March 10, 1898, did you havç a conversation with 
Dr. W. Seward Webb, the président of the Wagner Company, in regard to 
the proposed contract? A. Yes, sir; I did. Q. In that conversation with the 
président of the Wagner Company, did you say that the Wagner Company 
was to take Insurance for three years* and secure an agreement from the 
Agricultural Insurance Company to fumish It for three years, In substance? 
A. Why, I certainly said thé substance of that, for the reason that the whole 
intent of our gettlng that three years' Insurance was that it feaved us one- 
slxth of the premium we were paying. It was the lowest insutance we had 
ever had, and by agreeing to take it for three years we certainly did save 
one-sixth of our regular premium, which was qulte a sum of money. We 
were well pleased. Q. State in substance just what you said to Dr. W. 
Seward Webb, président of the Wagner Company, in regard to the terms of 
the contract? A. I explained the matter fUUy to Président Webb — the object 
in our taklng the three years' term of Insurance was to protect ourselves 
against — Q. If you said that to Dr. Webb, state it. A. Yes, sir; I did. Q. 
Now, State what you said to Dr. Webb. A. I said to Dr. Webb, 'We had 
better takè thls three years' Insurance, aa it wlll not only protect us against 
an increase in the rate of premium during the three years, but positlvely 
saves us one-sixth over the rate we are now paying.' That was thé conversa- 
tion, in substance. Q. What did the doctor say, in substance, in response 
to that proposition? A. He agreèd with my suggestion. Q. And was it a 
part of the proposai between yôu and the complainant that the Wagner Com- 
pany should acCëpt Insurance for the three years stated? A. The question 
we had in our mlnd was whether he wotild bé able to dellver us the policy 
for three years. We wanted It, and stood rèady to take it. Our only (ear 
was he would lay down oh ds, and not give it to us. Q. Mr. Smith, what you 
were looking for, and what Mr. Webb was looklng for, was to hâve some 
contract which' would protect the Wagner Company, was it not? A. Sùrely. 
Q. Did you not also wish to be in a position to cancel the Insurance if you 
found you did ïiot want the whole of it or part of It? A. Well, that question 
certainly did not cross rby mind, and I dôn't think it did the president's. Q. 
Hasn't it beén your practice, in drawing Wagner contracts, to, as far as 
possible, get a contract which' would prbtect the compahy and give it what 
it wished, and at the samé timé not bind it too strongly to the other party to 
the contract? A. Well, that is a business policy, of course, to do that. Q. 
That has been the policy of the Company, bas it not? A. Why, surely, as 
far as it could be ddiie honOrably. Q. But yoUr main purpose in making thls 
contract was to bind the Wagner Company, if you could, to dellver the In- 
surance during those years, if you wished it. Wasn't that !your main pur- 
pose? A. Well, we did wlsh it, and thât was our main purpose; yes." 

'■•■'■■■ ■: ' '" ' I 

May the complainant m^întain thîs ^ctîon in equity for the reforma- 
tion of the contract of March lo, 1898? That is, as against the Pull- 
man Company, may he hâve it reformed so as to express the intent 
and actual agreetnent of the parties thereto, assuming that the Pull- 
man Company has obligated itself to perform the conditions thereby 
imposed, and that ijn iact there was a mutual mistake in drawing the 
agreement, as claimed? The contract of March 10, 1898, between the 
Agricultural Insurance Company and the Wagner Company, as writ- 
ten, imposed no obUgatioii \vhatever on the Wagner Company to 
accept the rene\yàl of ihsurance. As the pontract éxisted in fact, 
and ought to hâve been written (the daim is), it did impose such an 
obligation, but of this omission or mistake the Pulltnan Company 
had no notice whatever when it entered ihto the agreement of Nôvem- 
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ijcr 8, 1899. The language of this last-mentioned agreement is as 
broad and comprehensive as well it could be when drawn in gênerai 
ternis, except it does not in terms contain an express agreement to 
exécute ail existing contracts of the Wagner Company. The Pull- 
man Company, in considération of the transfer to it of ail the property, 
etc., 01 the Wagner Company, says : 

"In order to enable said Wagner Company to make an Immédiate settle- 
ment of its afCairs, and distribution of its açsets, without tlie delay incident 
to the payment of its indebtedness and liabilities, said Pullman Company 
agrées that it will, as part of the transaction, satisfy and discharge the In- 
debtedness and liabilities of said Wagner Company, of any and every kind. 
wliich may be unsatisfied at the time of the transfer of sucli assets." 

And then follows an agreement to indemnify the Wagner Company 
and its trustées and shareholders. 

Does this language cover an existing contract, not broken, or con- 
stitute an agreement to perform contracts by their terms to be per- 
formed thereafter by the Wagner Company, and, if so, was this agree- 
ment (fifth clause of the contract of November 8, 1899) niade for the 
benefit of the creditors of said Wagner Company, and with their 
benefit as its object, or, as pertinent hère, for the benefit (or would 
it inure to the benefit) of the promisees in such existing unbrokcn 
contracts made by the Wagner Company with third parties, with 
the benefit of such persons as its object, whereby it had agreed to do 
certain things in the future, but which after such dissolution it could 
not do? Was this contemplated by the parties? Was this their in- 
tent and purpose? Is the clause mentioned équivalent to an agree- 
ment to perform ail the existing contracts of the Wagner Company 
made with third persons? 

In Goodyear Shoe Machinery Co. v. Dancel, 119 Fed- 692, the 
Circuit Court of Appeals in this circuit (per Wallace, J.) held that 
where the défendant (in court below) purchased letters patent froni 
the Goodyear Company, and, in the assignment thereof to it, ex- 
pressly agreed in considération thereof to assume ail the obligations 
of the said Goodyear Company to pay a certain sum of money to 
Dancel, the plaintifiE below, while such letters patent should remain 
in force, the eiîect of the agreement was to create the relation ot 
principal and surety between the Goodyear Company, a Connecticul 
corporation, the original promisor, and the Goodyear Shoe Machinery 
Company, the défendant below, assignée of the Connecticut corpora- 
tion, and as between those parties the défendant became primarily 
liable, and that in equity Dancel could hâve enforced the obligation of 
the Goodyear Machinery Company to pay such sum. The action hav 
ing been brought by Dancel at law, the complaint was dismissed. The 
Goodyear Shoe Machinery Company took title to the letters patent 
from Dancel, the patentée, and in the assignment from Dancel there 
was this covenant: 

"(1) That the Goodyear Company, in considération of said assignment and 
of the agreements of said Daticel herein contained, doth agrée to pay the said 
Dancel in eacli year while the United States letters patent Ko. 459,036 remain 
in force as a valid patent, the sum of $5,000 as an annuity, such annuity to 
be payable monthly in installmcnts of $416% eûch." 
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Judge W^Ilace said; ; . 

"ThÎB asàigi&eiits of erroraï^o présent the question whether the promise 
can be -étifo'l-Ëed against the ptéiènf défendant. The complalnt allèges that 
the défendant (a Maine corporatliftn) pjirchased the letters patent from the 
Goodyear Company (a Connectlcut corporation), and In an instrument of as- 
slgnment to it, and in considération thereof, agreed to assumé ail the obliga- 
tions of the Goodyear Company to pay the annulty provided for in the contract 
between thç latterand Daneel. Tbls averment is admltted by the answer. 
The effect of tnisagreement wftS to Create the relation of principal and surety 
between thé défendant and thç Connectlcut corporation, and as between those 
partiies the défendant beoame prljnàrily Uâble for the obligations arîsing from 
the contract of the Goodyear Company with Daneel; and, upon tbe équitable 
doctrine that a créditer shall ha,T,e the beneflt by subrogation of any obligation 
or security glveh by the principal to'thé surety for the satisfaction of the debt, 
thçplalntlffs. If tbis action had been brought in equity, would hâve been en- 
titléd to eïiforce the covenant of thé défendant. Accôïdlng to the décisions 
In Second Nat. Bank of St. Louis v. Grand Lodge of Free & ACceptéd Masons 
of Missouri, 98 U. S. 123, 25 L. Ed, 75, Cragln v. Lovell, 109 U. S. 194, 3 Sup. 
et* 132, 27 L. Ed. 603, and Keller V. Ashford, 133 U. S. 610, 10 Sup. Ct. 494, 
33 L. Ed. 667, the piaintlflls coul4 not. maintain an action atlàw against the 
défendant upoh the cdtenant. The latter case Was a blll in equity by a mort- 
gagee a:gàihst thé grantee of the tend subject to the mortgage, which mort- 
gage the grahtee had agreed' to pay. It was held, after full examlnation of 
the authorities, that the mprtgaggr ooiild not sue at law. It was also held 
that in equity, as £it la-w, thp^ contra-çt of the purchaser to pay the mortgage, 
being made wlth tbe mortgàgpr àiia for his benefit onlj^, created no direct 
obligation of the Jiirchaser to the iûortgagee; but it was also held that, upon 
the doctrine that the mortgagee •«Vas entitled as a créditer to the beneflt of 
any obligation or security giveil ; by thp purchaser to the mortgagor for the 
payment of the debt, he could enfprce the agreement to pay the mortgage in 
a court Qf equity. The cases oif Wlllard v. Wood, 135 U. S. 309, 10 Sup. Ct. 
831, 84 L. Ed. 210, and Insurance Oo. t. Hanford, 143 U. S. 187, 12 Sup. Ct. 
437, 36 li. Ed. 118, are to the samé effect" 

In that case thére is no question that the agreement between the 
Goodyear Compaiiy, a Conitécticut corporation, and the Goodyear 
Shoé Machinery Company, a Maine corporation, was made for the 
benefit of Daneel and with him and his benefit as its object. In con- 
sidération of thé assignment of the patent to the Connecticut cor- 
poration by Daneel, it agreed to pay him the sum fixed ; and, in 
considération of the assignment of the same patent by the Connecfi- 
cut corporation to the Maine corporation, it agreed to assume ail the 
obligations of said Connecticut corporation to pay said Daneel the 
sum falling due to him each year. This particular creditor and this 
particular obligation and its» discharge was on the mind of the parties, 
and mentioned in the transfer. True, this holding in the Goodyear 
Case was not necessary to thé décision of the case, as ail that was 
necessary was a holding: that Daneel could not maintain the action at 
law. 

In Austin v. Seligman (C. G.) i8 Fed. 519, it wàs held: 

"Althôugh the subject is one of much controversy, the resuit of the better- 
considered décisions is that a third person may enforce a contract made by 
otbers for his benefit wheneYep lt,ls œanifest,; from the nature or ternis of 
the agreement^ that the parties Intended to treflt him as the person primarily 
Interested." ; \ 

Such was the ôoodyear Case. 
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Judge Wallace said: 

"According to good sensé and upon principle, there is no reason why a 
person may not maintaln an action upon a contract, although not a party to 
It, when the parties to tbe contract intend that he may do so. The formai 
or immédiate parties to a contract are not always the persons who hâve the 
most substantial interest in its performance. Sometimes a third person is ex- 
clusively interested in its fulflllment. If the parties choose to treat him as 
the primary party in interest, they recognize him as a privy in fact to the 
considération and promise. And the resuit of the better-considered décisions 
is that a third person may enforce a contract made by others for his benefit 
whenever it is manifest from the nature or terms of the agreement that the 
parties intended to treat him as the person primarily interested. The cases 
of Hendriek v. Lindsay [93 U. S. 143, 23 L. Ed. 855] and Nat Bank v. Grand 
Lodge [98 U. S. 123, 25 L. Ed. 75], and the expressions in the opinions, do not 
antagonize upon this proposition, but accord with it. The language of Folger, 
J., in Simson v. Brown, 68 N. Y. 355, may be adopted as a correct and accu- 
rate statement of the law, as follows: 'It is not every promise made by one 
to another, from the performance of which a benefit may inure to a third, 
which gives a right of action to such third person, he being neither privy to 
the contract nor to the considération. The contract must be made for his 
benefit as its object, and he must be the party intended to be benefited.' 
There is a class of cases where, under a contract between two persons, prop- 
erty has corne to the hands of one of them which in equity is chargea with 
a lien or trust in favor of a third person, in which the latter may sue in his 
own name upon the promise to discharge the lien or assume the trust. Thèse 
cases hâve no proper application to a case like the présent, where a copart- 
nership transfers its assets to a purchaser, and the only interest of the plain- 
tiff is that of a creditor at large of the selling partners. Such creditors hâve 
no lien for their debts upon the partnershlp assets, except in cases of insol- 
vency or administration. OoUy. Partn. I 894; Story, Partn. §§ 358, 360; 
Crippen v. Hudson, 13 N. Y. 161. If upon such a transfer the purchaser as- 
sumes to pay certain specifled creditors or certain enumerated debts of the 
seller, it may be falrly urged that the parties contempla te a direct liabillty 
to the specifled creditor on the part of the purchaser. On the other hand. 
when the agreement is silent respecting any spécifie obligation to be assumed 
to a third person, the natural inference is that it was intended primarily for 
the benefit of the promisee, and to adjust the rights and duties of the parties 
as between themselves." 

In Constable v. National Steamship Company, 154 U. S. 73, 74, 
14 Sup. Ct. 1062, 38 L. Ed. 903, the Suprême Court of the United 
States said: 

"As observed by the Court of Appeals of New York in Simson v. Brown, 68 
N. Y. 355: 'It is not every promise made by one to another, from the per- 
formance of which a benefit may inure to a third, which gives a right of ac- 
tion to such third person, he being neither privy to the contract nor to the 
considération. The contract must be made for his benefit, as its object, and 
he must be the party intended to be benefited.' See, also, National Bank v. 
Grand Lodge, 98 U. S. 123 [25 L. Ed. 75]; Garnsey v. Rogers, 47 N. Y. 233 
[7 Am. Rep. 440]. The principle above announced was still further limited 
by the Court of Appeals in Vrooman v. Turner, 69 N. Y. 280 [25 Am. Kep. 
195], in which it was said that, to give a third party, who may dérive a 
benefit from the performance of a promise, an action, there must be, flrst, an 
Intent by the promisor to secure some benefit to the third party; and, second, 
some privity between the two — the promisor and the party to be benefited — 
aud some obligation or duty owing from the promisor to the latter, which 
would give him a légal or équitable claim to the benefit of the promise, or an 
équivalent to him persônally." 

In view of thèse cases, it would seem that the first question is, wàs 
this agreement of November 8, 1889, between the Wagner and Pull- 
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man Companies, made (as to this particular part of the contract) for 
the benefit of the third parties holding the obligations of the Wagner 
Company, and with t^eir benefit as its object, or merely for the benefit 
and convenience of the parties named therein? The Wagner Com- 
pany was about to dissoive — to cease to exist. For a valuable con- 
sidération its property of ail descriptions was to pass to the Pullman 
Company, including contracts with railroàd companies for the run- 
ning of sleepirig and other cars. The Pullman Company was to 
increase its capital stock, and deliver 200,000 shares thereof to the 
Wagner Company for distribution to its directors, as liquidating 
trustées, in full payment for such property and good will of the Wag- 
ner business. Pendïng the transfer no new contracts with railway 
companies were to be executed, and no unusual or extraordinary lia- 
bility or expenditure was to be incurred, and no new officers were to 
be chosen,' and no increase of compensation to officers or employés 
was to be made. The agreemeht then, says : 

"The Intent of thls provision [the fourth clause] is that the présent condi- 
tion of the assets, Uabilitles, obligations, contracts, and business arrangements 
of the Company shall be preserrèd as it now Is untll such eonveyance, so far 
as the same shall be consistent with the ordlnary routine conduct of its busi- 
ness." 

Then follows the provision by which the Pullman Company agrées 
that it will "satisfy and discharge the indebtedness and liabilities of 
said Wagner Company of any and every kind," as "a part of the trans- 
action," which may be unsatisfîed at the time of the transfer of the 
property. 

It is clear that the creditors, etc., of the Wagner Company were 
incidentally intended to be bènefîted; but it is equally clear that the 
benefit of the two companies was equally intended — especially the 
benefit of the Wagner Company — and to relieve it from the delays 
incident to a payment and settlement of its obligations before a trans- 
fer of the property. In fact, this is the declared purpose and object 
of the assumption of thèse liabilities. It is not so clear that the ob- 
ject of this clause of the agreement was the benefit of thèse cred- 
itors of the Wagner Company at ail, or that their interests were in the 
minds of the contracting parties. The property of the Wagner Com- 
pany was not transferred to secure their payment, nor did they hâve 
a lien thereon. Still their interests and their benefit must hâve been 
in the minds of the contracting parties to some extent. Do the au- 
thorities go to the extent of holding that the benefit of thèse cred- 
itors, etc., of the Wagner Company, must hâve been the sole object 
of the agreement, or of the clause in question? The question is not 
free of doubt, but this court is of the opinion that it was not 'neces- 
sary to name the creditors, etc., of the Wagner Company, or specify 
their respective daims, their nature and amount, or that the benefit 
of such Creditors should hâve been the sole object of this clause of 
the agreement. 

In Coster v. The Mayor, 43 N. Y. 399, Folger, J., said, in discussing 
this subject: 

"The ultimate benefielary Is uncertain. It is settled in this state that an 
agreement, made on a valld considération, by one with another, to pay money 
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to a third, can be enforced by the third in his own name. [Citing cases.] 
• * * This was a promise made by the state for the benefit of any third 
person to whose property damage was caused. Nor is it an anomaly that the 
liability which the city assumes Is net in existence at the date of its obli- 
gations, nor that the person whô is to be benefited by it la net then known." 

See, also, the following cases: Arnold v. Nichols, 64 N. Y. 117- 
119; Barlow v. Myers, 64 N. Y. 41, 21 Am. Rep. 582; Little v. 
Banks, 85 N. Y. 258; Vrooman v. Turner, 69 N. Y. 280, 25 Am. 
Rep. 195. 

The considération for the promise of the Pullman Company was 
the dissolution of the competing Wagner Company, and the transfer 
to it of ail the assets, etc., of said company — the property to which the 
creditors of the Wagner Company would primarily look and resort 
for the payment of their claims. Can it be said that the creditors of 
the Wagner Company were Etrangers to this considération? 

But can this agreement be reformed— changed — the Pullman Com- 
pany having had no notice of the alleged mistake when it assumed 
the payment or performance thereof? 

The complainant cites Citizens' National Bank v. Judy, 146 Ind. 
322, 43 N. E. 259. There it was said : 

"Such mistake may not only be corrected against the mortgagor, but against 
subséquent purchasers with notice of the facts, and against judgment cred- 
itors of the mortgagor or such purchasers with notice. Whlte v. Wilson, 6 
Blackf. 448 [39 Am. Dec. 437], and authorities cited; * * * Gillespie v. 
Moon, 2 Johns. Gh. 585 [7 Am. Dec. 559]." 

There is no évidence in this case that the Pullman Company at 
the time of the exécution of the agreement of November 8, 1899, 
actually knew of the agreement between the Wagner Company and 
the Agricultural Insurance Company ; and, while it may be assumed 
that this makes no différence, that the Pullman Company is presumed 
to hâve made inquiries, and to hâve ascertained the liabilities which 
they assumed, still it cannot be presumed it had notice of any mutual 
mistake in the making of that written agreement, or that it assumed 
a liability to hâve it so changed or reformed as to create a liability, 
when none existed by its terms. But the agreement of the Pullman 
Company goes further than a mère assumption of known and well- 
defîned debts and liabilities. The Pullman Company agrées to "sat- 
isfy and discharge the indebtedness and liabilities of said Wagner 
Company of any and every kind which may be unsatisfied at the time 
of the transfer." Evidently it was the purpose of the parties to 
cover each and every debt owing and each and every liability incur- 
red that might ripen into a cause of action, and to bind the Pullman 
Company to perform ail the contracts of the Wagner Company. This 
is what the Pullman Company agreed to do. It took ail the property 
and business of the Wagner Company, and assumed and agreed to 
perform ail its contracts and pay and satisfy ail its obligations. 

When we consider the transaction broadly, and the sweeping effect 
of it in wiping out of existence the joint-stock company, and in tak- 
ing possession of ail its assets and assuming ail its obligations, in 
order that there might be no delay in consummating the transaction, 
we find something more than a mère promise made by one to an- 
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other, for a considération, toripay the debt of another. As part of 
the transaction, which in effect merged the two companies into one — 
the Ptijlnian Company, for payment was made by an increase of the 
stùclc .of , the Pullman Company, and a distribution therèof to the 
shareholders in the Wagner Company — the Pullman Company as- 
sumed a relation in the nature of a trust towards the creditors, etc., 
of the Wagner Company, and became the surety, and in a sensé the 
successor, of.the Wagner Company. Surely every right existing in 
favor of third persons against the Wagner Company was preserved, 
and its dischârge or satisfaction assumed by the Pullman Company. 
It is net sought to make a new cohtract or agreement, but to hâve 
the writingf express the one already made and in existence; and it 
is within the terms of the agreement between the Wagner and Pull- 
man Companies, "liabilities îof said Wagner Company of any and 
every kind," etc. Hère was, i it is asserted, a liability to hâve this 
agreement reformed. 

The conclusion is that the complainant can maintain this action 
in equity against the Pullman Company for the reformation of this 
agreement, if there was a mutual mistake of fact, and the contract, 
as drawn, failed to express the actual agreement of the parties thereto. 

But has any such mutual mistake been proved ? The burden of 
proof was on the/complainant, and in such cases the évidence must 
be clear, convincing, and satisfactory. "The mistake must be clearly 
showrt. If the proôfs are doubtful and unsatisfactory, and if the mis- 
take is not made entirely plain, equity will withhold relief." Baltzer 
y. R. Co., IIS U. S. 64s, 6 Sup,. Ct. 222, 29 L. Ed. 505. "The rule 
is well settled that an application to reform a written contract on 
the ground of accident or mistake must be supported by clear and 
satisfactory proof, otherwise it will not be granted. If the testimony 
is conflicting, or of guch undeçisive char^cter as to raise a substantial 
doubt in the minds of the court, the contract as written must stand. 
Besides the ordinary burden of: proof which rests upon every litigant 
who holds the affirmative of an issue, there is in this class of cases 
the additional burden of overcoming the strong presumption created 
by the contract itself which the proceeding seeks to reform." Har- 
rison V. Hartford Pire Ins. Co. (C. C.) 30 Fed. 862, 863. "In an 
action for the reformation of a written instrument upon the ground 
of mistake, the party seeking the reformation must prove that there 
was a mistake by évidence that is clear, positive, and convincing. It 
is to be presuiped that the written instrument was carefully and de- 
liberately prepared and executed, and therefore is évidence of the 
highest character, and will be regarded as expressing the intention 
of the parties to it until the contrary appears in the most satisfactory 
manner." Christopher & Tenth St. R. Co. v. Twenty-third St. Ry. 
Co., 149 N. Y. 51, 58, 43 N. E. 538, 539 (opinion of the court, pér 
Martin, J.). "Before such relief [i. e., reformation] can be granted, 
however, thç party invoking the interférence of the court must show 
with entire clearness that the mistake alleged has been made, and 
that it was mutual ; that is, it must clearly be shown that the minds 
of the parties had met as to certain matters, and that the paper, as 
written, failed to express that agreement." Cray, Circuit Judge, for 
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Circuit Court of Appeals in Third Circuit, in Fulton v. Coîwell, 
112, Fed. 831, 836, 50 C. C. A. 537, 542. 

The complainant, Charles S. Barker, as the agent for the Agricul- 
tural Insurance Company, his assignor in this action, had ail his 
negotiations with F. G. Smith, who was the private secretary of Dr. 
W. S. Webb, then président of the Wagner Company. Smith had 
no power whatever to make a contract, and what the agreement 
actually was is to be determined by what was put in the written 
agreement, and by what was communicated to Webb and assented 
to by him, not by the conversation that took place between the com- 
plainant and Smith. Not the meeting of the minds of Smith and 
Barker, but the meeting of the minds of the duly authorized rep- 
résentatives of the Wagner Company and the Agricultural Company, 
is the material considération hère. It is material and necessary, 
therefore, to ascertain and détermine what proposed contract or 
agreement was presented to the mind of Dr. Webb, the président of 
the Wagner Company, and how much thereof he assented to in be- 
half of the Wagner Company. 

It appears from the évidence that Smith had heard that rates of 
insurance were to be increased. The Wagner Company was desirous 
of protecting itself by making an agreement for insurance of some 
character for three years. Barker waited upon Smith, and told him 
that, if Webb would give a three-years contract for placing the in- 
surance, he would do it for ^Yz years' premium, thereby saving nearly 
one-sixth of the premium, or reducing the rate from 35 cents to 29.17 
cents per $100 worth of insurance. Smith merely said that he thought 
this a good idea. Smith communicated something to Webb^what, 
does not appear— and Webb replied,let the matter rest until he reached 
home. Barker said that in March he had a further conversation with 
Smith, and that the subject of discussion was the réduction of the 
premium on the agreement of the Wagner Company to take insurance 
for three years. He does not say that any agreement was made to 
that efïect, but he does say that Smith asked if he wanted a contract ; 
that he (Barker) said he did; and that Smith thereupon drew up a 
rough sketch of a contract, and asked Barker if that was about what 
he wanted. Barker read it over, and told him it was. Smith then said 
he would hâve it typewritten and forward it to Webb, and would hâve 
Webb sign it. Barker is an intelligent man, and was accustomed to 
doing insurance business, and probably understood what an agreement 
would be or should be on the part of the Wagner Company to ac- 
cept the insurance offered. Later Barker called again on Smith, who 
handed the agreement, previously drawn, to Barker, and told Barker 
that Webb had signed it, and that it awaited the signature of Barker. 
Webb. had signed the agreement. A duplicate of that agreement, 
made by some one, was signed, "Agricultural Insurance Company, 
Charles F. Barker, Agent." Barker must hâve seen this written con- 
tract on at least three différent occasions, and must hâve read it at 
least three différent times. Barker's statement that he had no part 
whatever in the préparation of the written contract cannot be ac- 
cepted as stating the fact as it was, as he was présent when it was 
drawn, and saw it after it was réduced to writing. He read it over 
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in the office oî Smith. He then gave it to Smith, în whose présence 
he signed it. Barker says that he took the duplicate, and ha,d it in 
his possession, except that he, took it to Watertown, and left it in 
the possession of the Agriculturjal Insurance Company for soriie time. 
Barker says that at the timp the written agreement was drawn he 
made suggestions only as ^o, the terms of payment. Éarker says he 
took the original of the çontràct to Watertown, and left it there three 
or four days, and that heshowed it to the président and secrètary 
of the Agriciiltural Insurance Company, and that they looked at it, 
and that then he brought it back with him and kept it in his safe. 
Barker further says that thç président and secrètary of the Agri- 
cultural; Insurance Company made no objection to this written con- 
tract as it was drawn. F,ùrther on in his testimony, Barker testifies 
to going to Chicago and communicating with certain officers of the 
Pullman Company, and that they told him the contract would be 
lived up tp, etc. There ig nothing in thèse conversations that con- 
cèdes any ttiutual mistake in the written contract, and nothing that 
indicates that the Pullman Company admitted that any contract was 
in existence, except the one found in the writing. Violence would 
be done to the intelligence of the président and secrètary of the 
Agricultural Insurance Company, should we say that on reading that 
written contract they supposed it contained a covenant on the part 
of the Wagner Company to àccept the insurance when tendered. 
They examined and they assented to a written agreement by which 
they offered to write a renewal of certain insurance at certain rates. 
In the exercise of prdinary intelligence, they must hâve observed 
that the written agreement contained no covenant on the part of the 
Wagner Company to accept that insurance. If they rehed upon an 
implied covenant, it was a mistake of law, and not of fact. 

We now corne to a considération of what was communicated by 
Smith to Webb. Smith says that he submitted the written agree- 
ment to Webb in the for m in. which it was executed. This question 
was put to the witness by counsel for the. complainant : 

"Q. In that conversation with the président of the Wagner Company, did 
you say that the Wagner Company was to take insurance for three years, and 
secure an agreement from the Agricultural Insurance Company to furnish it 
for three years, In substance?" 

This question is leading and suggestive. The witness says in rèply 
to that question : 

"Why I certalnly sald the substance of that, for the reason that the whole 
Intent of our gettlng that three years' Insurance was that It saved us one- 
slxth of the premium wé were paylng. It was the lowest Insurance we had 
éver had, and by agreelng to take It for three years we certalnly dld save one- 
sixth of our regular premium, which was quite a sum of money. We were 
well pleased." 

Then he says: 

"I sald to Dr. Webb, 'We had better take this three years' insurance, as It 
will not only protect us against an increase in the rate of premium during the 
three years, but positlvely saves us one-slxth over the rate we are now 
paylng.' That was the conversation. In substance." 



BARKEB V. pullman' S PALACE CAK CO. 573 

Then this question was put: 

"And was it a part of the proposai between you and the eomplalnant that 
the Wagner Company should accept Insurance for the three years stated?" 

The answer to this question is: 

"The question we had in our mind was whether he would be able to deliver 
us the policy for three years. We wanted it, and stood ready to take it. Our 
only fear was, he would lay down on us, and not give it to us." 

Then : 

"Q. Mr. Smith, what you were looking for, and what Mr. Webb was look- 
ing for, was to hâve some contract whlch would protect the Wagner Com- 
pany, was it not?" 

The answer is, "Surely." 

It is impossible to find in this any spécifie oral agreement on the 
part of Dr. Webb to take this insurance, or to assent to a written 
agreement containing a covenant to accept the insurance and pay 
the premium. Webb was seeking to protect his company, which 
was as well donc by having the agreement as it is as would hâve 
donc by putting in a covenant binding the Wagner Company to ac- 
cept the insurance. 

The testimony of the witness Smith that Webb agreed with his sug- 
gestion that they had better take this three years' insurance, as it 
would protect them (the Wagner Company) against an increase in 
the rate of premium during the three years, and positively save them 
one-sixth of the rate they were then paying, does not establish an 
agreement between Webb and Barker to accept the insurance. Barker 
was not présent, and Webb's approval of, or acquiescence in the wis- 
dom of, such a suggestion, is not proof that it was ever agreed to put 
a clause in the written agreement binding the Wagner Company 
to accept. Thèse were expressions of opinion. No statement was 
made that a clause to that efifect should go in the proposed agree- 
ment, which was then in writing and being discussed. Ail that was 
said had référence to the written agreement then under considéra- 
tion, and which had been drawn up before that time, and was then 
submitted to Webb for his approval and signature. There is no sug- 
gestion of any proposed change in the writing as drawn. The offi- 
cers of both companies had it, read it, and assented to it. Webb 
accepted the offer made in writing, but did not agrée to accept and 
pay the premium. Well might he say it is wise to accept this offer 
made in writing, which he had before him, and so protect the Com- 
pany, so long as it imposed no obHgation to accept. It is urged 
that the agreement, as drawn and executed, is one-sided. This may 
be, but this fact does not establish a différent agreement or a mutual 
mistake of the parties. There is no suggestion that the agreement 
was hastily drawn or executed. There is no suggestion that it was 
executed in any but a deliberate manner after full considération, and 
with a full understanding of its terms. This court cannot find froni 
the évidence before it that there was a mutual mistake by which the 
provision sought to be inserted, in substance or efïect, was omitted. 

The bill of complaint must be dismissed, with costs, and it is so 
ordered. 
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SPKING VALLEY WATERWORKS v. CITY AND COUNTY OF SAN 
FRANCISC» et al. 

(Circuit Court, N. D. Callfomia. June 29, 1903.) 

, , No. 13,395. 

1. Municipal Cokpoeations— Determining Validitt OB' Ordinanoe— Scope oï' 

JumciAL Inqdiry. 

The question wtiether an ordinance reducing the rates to be charged 
by a water company Is In violation of tbe Constitution of tbe United 
Stages,, as depriving the company of its property without due pi-ocess of 
law, or as denylng ta it the equal protection of the laws, when presented 
to a court must be determined on an original, independent investigation, 
and without référence to the sufflciency of the évidence on which the 
action of the municipal body was based. 

2, Watbr I CoMPANiEs— Régulation of Raïbs— Oonstitutiokality op Oudi- 

MANCB. . 

In determining whether rates to be chargea by a. vrater company, flxed 
by a fliunicipallty, are jùst and reasonable, and such as do not exceed 
the power to regulate such charges conferred by the Oonstitution and 
laws of California, or aruount to a takingof the property of the company 
without due process of law, in violation of the Constitution of the United 
States, thè basls of calcula tion is f lie reasonable value, of the property 
neeessarily employed in rendering the public service ârid the f air value 
of the service rendered; and In arrivlng at such property value the 
amount and value of the bonds and stock of the corporation, if not in 
excess of the real value of the property, may properly be considered. 

8. Samb— Eléments of Property Value— Fkanchisb and Established Busi- 
ness; ^ ," ' 

The^ franchise of a water company in California to collçct rates for 
water supplied, whlch, by the Constitution of the state, is declared to be 
property, and made taxable as siuch, is an élément to be considered in 
determining the value of the corporàte property neeessarily employed 
In the supplyihg of water to à cUy and county, clty or town, or the In- 
habitants tfiereof, as Is also the ehhanced value of the property by reason 
of the faet that the company has an establlshed business, and is a going 
concern actually using the property In supplying water to consumera. 

4. Same — Rëasonablbnbss of Rates^-Ordinànoe Considered. 

An ordinance passed by the board of supervisors of the clty and county 
of San Pranclscb, reducing the rates to be charged by a water company 
to private cohsumers, and under whlch, as shown by the proofs — re- 
solving ail doubtful questions against the coHipany — its annual net earn- 
ings would not exceed 4:*o/io:o pêr cent on the value of the property 
neeessarily employed In the service, or 3 so/ioo per cent, on its stock after 
deducting its flxed charges, held unconstitutional and invalid on a motion 
for a prellminary injunction, as fixing ' a rate so low as to be unreasonable 
and unjust, and which would amouiit to the taking of private property 
for public use without Just compensation and without due process of law; 
and especlally in, view of expert testimony showing that the usual net 
Income from capital invested in similar large corporations on the Pacifié 
Coast is not less than 6 per cent., and of the state Stâtute relatlng to the 
flxing éï water rates in éounties, which pro vides that they shall be so 
adjuçted that, the net annual recelpts to the companiès shall not be less 
than 6 nor more than 18 per cent, on the value of the property used. 

6. CONSTITOTIONAL LaW— TaKING PSOPERTT FOK PtTBLIC USB— "JuST COMPEN- 
SATION. "■ , 

"Just compensation," as used in Constitutions, . means full compensa- 
tion, and the taking of private property' for public use for anything less 
Is an Invasion of constltutional rights, irrespective of the extent of the 
Infringement. 

If 5. See Bminent Domain, vol. 18, Cent. Dig. § 325. 
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ft Injunctiok — Pebsons Bound— Suit againbt Nukicipalitt. 

In a suit against a municipal corporation and Its offlcers to enjoin the 
enforcement of an ordinance reducing the rates to be charged by a water 
Company, the défendants represent the rate payera, who are bound by the 
proeeedings and by an injunction Issued therein. 

In Equity. On motion for preliminary injunction. 

Order to show cause why a preliminary Injunction should not be granted 
restralning the city and county of San Francisco and its board of supervisors, 
and each of them, and ail consumers of water in said city and county, during 
the pendency of this action and until its final détermination, from bringing or 
causing to be brought any suit or action against the complainant, in law or 
in equity, to enforce a certain bill or ordinance passed by said board on 
Mareh 9, 1903, or any suit or action against the complainant for the for- 
feiture of complainant's franchise, works, or property, or for any other pur- 
pose, on account of complainant's failure or refusai to confonn to the rates 
prescribed by said bill or ordinance, and from any attempt or suit or action, 
directly or indirectly, to compel complainant to fumish water at any other 
rates than those which may be permitted by this court pending this litigation, 
©r legally or reasonably flxed by said board of supervisors in obédience to any 
decree or mandate of this court in this action; and why the complainant 
should not, pending this litigation, be permitted by this court to coUect rates 
for water supplied by it to said city and county of San Francisco and its in- 
habitants in accordance with the terms of a bill or ordinance passed by said 
board of supervisors on March 24, 1902, and now in force In relation to such 
rates. 

M. B. Kellogg and Francis J. Heney, for complainant. 

Franklin K. Lane, City Atty., and George W. Lane, for défendants^ 

MORROW, Circuit Judge (after stating the facts). The ground 
upon which the preliminary injunction is sought in this case is that the 
ordinance in question violâtes the Constitution of the United States 
by depriving complainant of its property without due process of law ; 
that it takes complainant's property for public use without just com- 
pensation, and deprives complainant of the equal protection of the 
îaws. 

The complainant is a corporation incorporated under the Iaws of the 
State of California in the year 1858 for the purpose of supplying the 
city and county of San Francisco and its inhabitants with pure fresh 
water for domestic and other purposes. It is alleged in the bill of 
complaint that the company has complied with ail the terms of the stat- 
utes of the state, and acquired the necessary lands, water rights, and 
réservoir sites in and in close proximity to the said city, and has from 
the time of its organization in 1858 down to the présent time, as the 
city has grown in territorial extent, wealth, and commercial import- 
ance, and in necessary anticipation thereof, added to and increased, 
under the advice of the most able and compétent engineers, its means 
and appliances for supplying water to the said city and its inhabitants, 
and has distributed the same by means of pipes laid underground 
through the streets of the city, keeping in view the continued growth 
of the city in extent and population, as well prospective as actual, its 
pecuhar geographical position and climatic conditions, its great ex- 
posure to the dangers of fire and the necessity of providing for its re- 
quirements in advance of their occurrence, as well as the probable 
demand at any time for a very large supply of water to meet the con- 
tingency of contagious sickness, war, and the occurrence of a long 
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period pi drought; It is allegéd that it acquired ail the property and 
water rights of the Çan Francisco Waterworks in 1864 ;.' that , the 
policy of the ciompla,inant is to haye a storage capacity equaling at 
least a three-years supply, on account of the varying annual quantity 
of rain, which has been as low as 7.40 inches and as high a$ 50 inches, 
the average for the past 51 years havihg been about 2^ inches, but the 
average for the last past 5 yeàrs preyipus to the winter season of 1902- 
1903 having been only 16.64 inches., ,It is alleged that complainant 
furnished: _, , 

In the year 1865 865 million gallons 

" 1870.......... 2,204 " " 

" 1875 ....... 4,266 " « 

" 1880...; 4,627 " " 

" 1885.......... 6,223 " 

" 1890...... 7,457 " " 

" 1895^.... 7,264 " " 

" 1900 9,295 " » 

" 1901 9,736 " " 

" 1902 10,101 " : " 

The bill of complaint describes the principal properties acquîred by 
the complainant for the purpose of supplying water to the city and 
county of San Francisco and its inhabitants, including the ownership 
of nearly 20,000 acres of watershed lands in San Mateo county, on 
which four réservoir sites are sitùated; nine distributing réservoirs in 
the city and county of San Francisco ; nine pumping stations (seven 
of which are in duplicata), having an aggregate capacity of 72,000,000 
gallons daily or over, so located that they supply the high portions 
of the city with water under a first-class fire pressure up to 600 feet 
above tide, and are so arranged that the various districts can be sup- 
plemented when necessary; tunnels of an aggregate length of 35,141 
îeet, and the foUowing pipe lines : 

22 miles of pipe 44 Inches In diameter 
28y2 " " 36 " 

22% " " 30 • " 

V/2 " " 23 " 

1% " " 22 " 

— Four hundred and ten miles of distributing pipes laid in the streets 
ci the said city, by which water is supplied under great pressure to 
consumers for domestic and other uses, and to the government au- 
thorities of said city for the extinguishment of fires and the cleansing 
of sewers, for which last-mentioned purpose and for other municipal 
purposes the complainant has, at the request of the said city, erected 
and connected with said distributing pipes 3,939 hydrants in the streets 
of said city, which, on being opened, deliver water for the purposes 
aforesaid under enormoùs pressure (greater than that of any others 
in any of the large cities in the United States), in conséquence of the 
heiglit of the said distributing réservoirs above the streets whereon 
said hydrants are sitùated. 

It is alleged that "ail of the said réservoir sites, water rights, water- 
sheds, and sources of supply hâve been purchased by the said com- 
plainant at priées much less than their présent values, respectively, and 
the said réservoirs and other worksrhave been erected and constructed 
as sldllfuUy and economically as. possible, under the direction of 
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engineers of the highest skill and learning, and without any useless or 
unnecessary outlay; and hâve been so purchased, prepared, and con- 
structed for the sole purpose of supplying the said city of San Fran- 
cisco and its inhabitants with water as aforesaid, and are not profit- 
ably applicable to any other purpose. Taken together, they consti- 
tute a System of water supply for a great city, absolutely unique in the 
world, and are not only ample for the needs of the city with its prés- 
ent population, but are capable of extension by the construction of ad- 
ditional dams and aqueducts, such as will store and supply sufficient 
water for the wants of more than 2,000,000 inhabitants and for a 
small expenditure, compared with the fundamental expenditures al- 
ready made. The value of thèse properties already acquired for such 
extensions is not included in the value of the plant in use by complam- 
ant as hereinafter set forth. Taken together, they are reasonably 
worth over $50,000,000. In fact, if they had not, by the foresight of the 
complainant, been secured in advance of any visible actual necessity 
therefor, they would hâve been practically unattainable, not only on 
account of their largely increased value, but they would hâve been de- 
voted to other uses, such as would hâve contaminated and unfitted 
them for domestic water sources. "That the said complainant has 
caused the actual cost of said waterworks to its stockholders, down to 
the ist of January, 1903, to be carefully computed by compétent ac- 
countants, on the basis of setting down the sums derived by it from 
sales of its stock, and contribution by stockholders, at the date of their 
respective payments, and adding thereto interest thereon at contem- 
porary current rates down to the next succeeding ist of January, and 
deducting therefrom dividends paid during the year, with interest 
thereon at the same rate from the time the same became payable down 
to the same date, and carrying forward the différence as a new balance ; 
and, so computed, the actual cost of said works to the stockholders of 
the said complainant at the date aforesaid has been ascertained to be, 
and the complainant avers that the same has been and is, the sum of 
$36,256,235.70, whereof there were derived from sales of stock and 
invested earnings belonging to stockholders and interest as aforesaid, 
$22,281,235.70, and from sales of bonds $13,975,000." 

The bill sets forth the rate of annual dividends complainant has di- 
vided with its stockholders from its organization in 1858, down to and 
including 1902, from which it appears that with the exception of six 
years, when no dividends were declared, the dividends hâve ranged 
from Ys oi i per cent., in 1863, to 9 per cent, per annum in 1875 and 
1876. The failure to déclare dividends is explained by the bill in the 
allégation that for several years after its incorporation complainant 
divided none of its earnings among its stockholders, but reinvested 
the same in the increase and extension of its works. 

It is further alleged that under the ordinance in controversy, adopt- 
ed by the Board of Supervisors on March 9, 1903, the complainant 
verily believes that the dividends which complainant would be able 
to pay to stockholders for the fiscal year of July l, 1903, to June 30, 
1904, would not exceed 3.78 per cent, on the issued stock of the com- 
plainant, amounting to $14,000,000, no référence being had to the 
value of the property actually in use by complainant, which it is al- 
124 F.— 37 
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leged is largely in excess of $40,900,000. It is alleged^ that the ordi- 
nary rate of interest fpr money lent on first-class mprtgages on city 
property wais 24 per cent. per;ianp,^m jn 1858, from which rate the in- 
terest has,declîned to 6 per: centL dûring the pastîour years, except 
that in 1901 and 1902 a very few most désirable loans were made at a 
rate slightly below 6 per cent,, it is alleged that the purposes of the 
incorporation of complainant weïe and are to supply said city and 
county andits inhabitants with pure fresh water; that the complainant 
bas a franchise for that purpose, alttiough it is not and never has been 
an exclusive franchise, and does not constitute and never has con- 
stituted a monopoly of the right tp furnish water to said city and coun- 
ty and.its inhabitants ; that for many years last past the complainant 
has been, and is now, supplying the larger portion, or nearly ail, of 
the fresh water consumed by said city and county and its inhabitants, 
and that there are no water,wp?:ks in said city and county, except those 
owned by complainant, capable of supplying ail the water required by 
said city and county and its inhabitants, and that there are not, and 
were not at any of said timés in this bill mentioned, any municipal or 
public waterworks in said city and county ; that, in order to carry out 
the purposes of its incorporation, complainant has, since its incorpora- 
tion, acquired réservoir sites, buildings, and réservoirs, and obtained 
riparian and other rights and properties necessary to secure the abso- 
lute ownership pf water caught and impounded in its réservoirs, and 
has purchased water rights and has bought large tracts of land for 
the purpose of obtaining an adéquate supply of pure fresh water and 
of preserving the same in good and potable condition, and has con- 
structed aqueducts and pumping plants and other works, and has 
laid many miles of large water pipes for conveying the water to said 
city and county and distributing the same to its said consumers, and 
has purchased and acquired and owns other properties necessary and 
essential in the cpnduct of its business and the purposes of its incor- 
poration ; and that ail said properties and rights above referred to hâve 
been and are now actually used and are necessary and essential in 
supplying said city and county and its inhabitants with pure fresh 
water, and that the aforesaid rights, lands, works, pipes, improve- 
ments, and properties are and were at ail the times in the complaint 
mentioned of a value largely in excess of $40,000,000. 

It is further alleged that, in order to procure funds required in ac- 
quiring water rights and other properties necessary in the conduct of 
its said business and in constructing its works and in making the im- 
provements necessary and essential for the purposes of its incorpora- 
tion, the complainant has, during the last 37 years, been compelled to 
borrow and has borrowed, in addition to funds furnished by its stock- 
holders, large sums of money, amounting in the aggregate to more 
than $15,000,000, and that it has now an aggregate interest-bearing 
indebtedness secured by mortgages on its property pf $13,975,000, 
and that the interest uppn said mortgage indebtedness and other in- 
debtedness which will accrue and will be necessary to be paid during 
the fiscal year ending June 30, 1904, will amount in the aggregate to 
not less than $708,500. And complainant allèges, upon its best in- 
formation and belief, that during said fiscal year ending June 30, 1904, 
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the operating expenses of complainant which will actually and neces- 
sariiy be incurred in operating its works in actual use for the purposes 
of its business and in carrying on its business will amount to the sum 
of at least $506,000 ; and that during the said fiscal year ending June 
30, 1904, and before the expiration thereof, the complainant will be 
compelled to pay at least the sum of $286,000 as state and city and 
county and county and school taxes levied upon its property for that 
year. 

It is further alleged that the amount of the issued capital stock of 
complainant is, and was at ail the times hereinafter stated, $14,000,- 
000, divided into 140,000 shares of the par value of $100 each, and is 
owned and held by more than 1,800 shareholders ; that for a long time 
prior to February, 1901, the actual or market value of said shares 
averaged about $97 per share, and that, but for the ordinances or bills 
of the board of supervisors of said city and county passed in April, 
1901, and in February, 1902, and pretended to be passed in March, 
1903, purporting to fîx water rates, the actual market value of said 
stock would now be about $97 per share, but that the same is only 
about $83 to $85, by reason of the passage of said pretended ordi- 
nances, and particularly the ordinance pretended to be passed in 
March, 1903. 

It is alleged that the usual rate of annual income or interest real- 
ized in said city and county for permanent investments in dividend- 
paying stocks of the character of the stock of complainant is not less 
than 6 per cent, per annum upon the par value thereof, and that the 
holders of the stock of complainant are justly and reasonably entitled 
to receive dividends upon their said stock at not less than 6 per cent, 
per annum upon the par value of said stock, and that the complain- 
ant is fairly entitled to hâve and receive as rates for water supplied by 
it to said city and county and its inhabitants an income which would 
realize at least 6 per cent, upon the actual value of the actual property 
in use in furnishing and supplying said water, and, in addition there- 
to, its annual operating expenses and the amount of taxes levied for 
state and city and county and county and school and other purposes, 
and an annual sum or per cent, for dépréciation of its plant. 

It is alleged in the bill that the ordinance of March 9, 1903, purports 
to fix rates to be charged for supplying water to the said city and 
county and its inhabitants for the fiscal year ending June 30, 1904, 
but that the same is null and void, and of no efifect, and was adopted 
without due process of law. The bill sets out the proceedings under 
which it was pretended that the ordinance was passed, from which it 
appears that the chairman of the water rates committee of the board 
of supervisors made a minority report to the board, recommending 
the final passage of a bill providing for a horizontal réduction of 7 
per cent, in fixed and meter rates of consumers other than shippers 
from the rates established by the ordinance then and now in force. 
The report contained a statement of the business of complainant for 
the year ending June 30, 1904, relating to its revenue, operating ex- 
penses, and taxes, and an estimate of the value of complainant's prop- 
erty in actual use. This report, it is alleged, was received and placed 
on file, and a bill was pretended to hâve been passed by said board by 
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a vote of 10 ayes to 5 noes, and was ordered numbered as Ordinance 
No. 661 ;'but it is alleged upon information and belief that no bill in 
the premises was ever introduced or passed, and the particulars in 
which the proceedings are alleged to hâve been defective and void 
are set eut. The answer of the défendants allèges the passage of a 
second ordinance, approved May 23, 1903. Obviously the purpose of 
the second ordinance was to cure the defects in the first ordinance, 
although it is not so stated in the answer. Thèse two ordinances are 
substantially the same, and hereafter the ordinance in controversy 
will be designated as the "Ordinance of May 23, 1903." The réduc- 
tion in rates provided in this ordinance is based upon the foUowing 
statement, contained in the minority report of the chairman of the 
water rates committee : 

"Schedule In Matter of Revenue of Sprlng Valley Waterworks, 
Prepared by Chairman of Water Committee. 

Total amount estlmated by the company they will receive from 

ail sources during this fiscal ycar $1,998,906 19 

From the city ?]33,236 30 

From shlpping 83,000 00 

From rents 4T,012 50 

263,248 80 

Deduct this amount from gross receipts, and it gives the net 

revenue from rate payers other than shipping $1,735,657 39 

Add 5 par cent, for Increase In business 86,782 86 

$1,822,440 25 
Upon the réduction of 7 per cent., if made, which amounts to. .. 127,570 81 

The amount from rate payers after the 7 per cent, réduction. . . $1,694,869 44 

To which we add the amount from city $136,000 00 

From shipping 83,000 00 

From rents 47,012 50 

266,012 50 

$1,960,881 94 

Amount allowed for operating expansés $450.000 00 

Amount allowed for taxes 242,000 00 

692,000 00 

Amount they will receive for Interest $1,268,881 94 

It is alleged that the said pretended bill or ordinance is, and the 
rates purporting to be fixed thereby are, void, null, grossly unjust, 
unreasonable, unconstitutional under the said provisions of the Con- 
stitution of the United States, and oppressive and confiscatory ; that 
said rates do not permit of or provide for just or fair or reasonable 
compensation for water to be supplied during said year by complain- 
ant or any other person to said city and county and its inhabitants, 
and that, if said pretended bill or ordinance is enforced in its terms 
and their eflfect, complainant's gross income for said fiscal year there- 
from (after deducting operating expenses and taxes) will, according 
to complainant's best information and belief, be less than $1,000,000, 
and will be wholly insufficient to pay the operating expenses of com- 
plainant and taxes upon and in référence to property of complaiaant 
actually in use in such supply, and any reasonable income or interest 
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upon the actual value of the property of complainant in actual use in 
supplying said city and county of San Francisco and its inhabitants 
with water, or any greater income or interest upon said actual* value 
than the rate of 2;^ per cent, par annum, according to complainant's 
best information and belief. 

The bill allèges certain particulars in which the ordinance is unjust 
and unreasonable, and spécifies wherein the rates do not permit of or 
provide for just or fair or reasonable compensation. Among other 
particulars, it is alleged that the board willfully and arbitrarily allowed 
the complainant only the sum of $450,000 for operating expenses, 
whereas the truth and the fact is alleged to be that the operating ex- 
pansés for the said fiscal year will, according to the best information 
and belief of the complainant, amount to the sum of $506,000; that 
said sum is reasonable, and was by complainant so proven to said 
board by svvorn and undisputed testimony ; and that by said déduction 
the board arbitrarily, unfairly, and unjustly reduced the income of com- 
plainant upon the actual value of its plant in use in supplying water 
the sum of $56,000 below the amount which the board had in the first 
place determined was the reasonable amount of such income. It is 
also alleged that the taxes levied upon the property of complainant 
for the fiscal year 1902-1903 were the sum of $239,537.05 ; that since 
such levy the property of complainant has been added to by the ex- 
penditure of more than the sum of $730,000, and that without any 
other or différent évidence or statements whatever, except as to the 
amount of taxes which would in ail probabiHty be levied against com- 
plainant for the fiscal year 1903-1904, the said board willfully and ar- 
bitrarily fixed the amount to be allowed complainant for taxes for 
State and city and county and county taxes at the sum of $242,000, 
which sum it is alleged is less by the sum of $44,390 than the state 
and city and county and county taxes which will be levied, according 
to the best of complainant's knowledge, information, and belief, upon 
the property of complainant, and thereby again reduced the income 
upon the actual value of the property actually used by complainant in 
so supplying water by the further sum of $44,390 below the amount 
which the said board determined was a reasonable income. It is fur- 
ther alleged that in passing the bill or ordinance in question, and in 
fixing the rates therein set forth, the said board refused and omitted 
to allow to complainant, either as part of its operating expenses, or 
otherwise, or at ail, any sum or amount whatever as a rate or part of 
a rate or compensation for dépréciation from natural causes resulting 
by use or ordinary wear of any part of the property actually employed 
in so supplying water, or to take such dépréciation into considération 
at ail in fixing said rates ; that a large part of the said property is 
subject to annual dépréciation by natural causes resulting from use 
and ordinary wear ; and that such refusai was unjust, inéquitable, op- 
pressive, and illégal, and greatly to the damage and injury of com- 
plainant. It is alleged that the issues in the case involve fédéral ques - 
tions ; that the enforcement of the ordinance will abridge the privilèges 
and immunities of the complainant, will deprive the complainant of 
its property without due process of law, and will deny to the complain- 
ant the equal protection of the law; and that the matter involved ex- 
ceeds, exclusive of interest and costs, the sum of $2,000. 
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In the answer to the order to show cause the défendants hâve ap- 
peared, and by. affidavits hâve introduced in évidence : The ordinances 
of the board of supervisors fixing water rates frora the year 1889 to 
and including the fiscal year ending June 30, 1903. Transcripts of 
the proceedings of the board of supervisors, and papers relating to 
the passage of the ordinances of March 9, 1903, and May 23, 1903. 
Copies of certain documents submitted to said board in connection 
wit"h the investigation conducted by said board with respect to water 
rates for the fiscal year ending June 30, 1904. The afïidavit of A. B. 
Thompson, an expert accountant, who avers that he has examined 
the books of account of the complainant, and has found that the entire 
tangible assets of the company are $24,111,974.36, and no more, and 
that the outstanding fîoating indebtedness of the complainant is $1,- 
002,180.15. The affidavit of Harry Schwartz, secretary of the Stock 
and Bond Exchange of San Francisco, containing a statement of the 
officiai monthly high and low quotations of the Spring Valley Water- 
works stock from January, 1899, to April, 1903. From this statement 
it appears that the stock sold in 1899 at, highest, $103, lowest, $92 ; in 
1900, highest, $99.25, lowest, $90^^; in 1901, highest, $94^, lowest, 
$82; in 1902, highest, $93j4, lowest, $83^4; in 1903, highest, $88>^, 
lowest, $83. The affidavit of James D. Phelan, président of the Mu- 
tual Savings Bank of San Francisco, in.which affiant says he is famil- 
iar with the investment of capital in quasi public corporations; that 
the usual and customary net income from such investments, in cases 
where the corporations ?ire judiciously managed, is between 4 and 5 
per cent, annually on total investments of $10,000,000 and upwards ; 
that the usual and actual income of capital invested in first-class im- 
proved real estate in the city and county of San Francisco, when such 
investment amounts to $1,000,000, is between 4 and 5 per cent, an- 
nually. The affidavits of W. H. Kline and Charles W; Fay as to rate 
of taxation and assessed valuation of complainant's property in San 
Francisco and varions other locaHties. The défendants hâve also filed 
their answer, consisting mainly of literal déniais of the material alléga- 
tions of the bill of complaint. This answer will be accepted as a plead- 
ing, but under the equity practice prevailing in this court, the déniais 
cannot be considered as évidence in favor of the défendants. 

The complainant has introduced in évidence, in rebuttal, the affi- 
davit of Pelham W. Ames, secretary of the complainant, who avers 
that as such secretary he has charge of the books of account of the 
corporation ; that the total cost of the entire assets of said corporation, 
as shown by its books of account, is the sum of $36,256,235.78, and 
upwards. Another affidavit of Pelham W. Ames is introduced, in 
which he stated the bonded indebtedness of the complainant on the 
9th day of March, 1903, to be as follows : 

First mortgage bonds, drawing interest at the rate of 6 per cent. 

per anniini ; $ 4,975,000 

Second niortgage bonds, drawing interest at the rate of 4 per 

cent, per annuni , . . , 5,000,000 

Third mortgage bonds, drawing Interest at the rate of 4 per cent. 

per annum 4,000,000 

Total $13,975,000 
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—And, in addition thereto, the following floating or unsecured indebt- 
edness : $492,500, drawing 6 per cent, interest per annum, and $525,- 
000, drawing 5 per cent, interest per annum. 

The complainant has also introduced in évidence the affidavit of 
Daniel Meyer, who states that for the last 43 years he has been en- 
gaged in the banking business, and is and has been for that time 
familiar with the income yielded by investments of large amounts of 
capital on the Pacific Coast ; that the usual and customary net income 
from investments of capital in corporations, where judiciously man- 
aged, is not less than 6 per cent, per annum, and that, in his opinion, 
capital could not be obtained for investment in the business of a quasi 
public corporation unless a net income of at least 6 per cent, per an- 
num could reasonably be assured. Also, the affidavit of William Al- 
vord, président of the Bank of California, of this city, who states that 
he has been engaged in the banking business for 25 years, and that 
the usual net income from investments of capital in corporations, 
where judiciously managed, is not less than 7 per cent, per annum ; 
that, in his opinion, capital could not be obtained for the business of 
a quasi public corporation unless a net income of from 8 to 10 per 
cent, per annum could be reasonably assured. The affidavit of John 
Lloyd, président of the German Savings & Loan Society, states that 
he has been engaged in the banking business for the last five years, 
and has been familiar with the income yielded by investments of large 
capital on the Pacific Coast for the past 20 years ; that such income is 
usually not less than 6 per cent, per annum net ; and, in his opinion, 
capital could not be obtained for the business of a quasi public cor- 
poration unless a net income of from 6 to 7 per cent, per annum could 
be reasonably assured. The affidavit of George Tourny, secretary of 
the German Savings & Loan Society, states that he has been engaged 
in the banking business for 25 years; that, in his opinion, large 
amounts of capital could not be obtained for the business of a quasi 
public corporation unless a net income of from 6 to 7 per cent, per 
annum could be reasonably assured. The affidavit of H. Wadsworth, 
cashier of Wells, Fargo & Company's Bank, states that he has been 
engaged in the banking business for the last 27 years, and for the last 
30 years has been familiar with the income yielded by investments of 
large amounts of capital on the Pacific Coast ; that the usual net in- 
come from investments of capital in corporations, where they are 
judiciously managed, is not less than 7 per cent, per annum ; and that, 
in his opinion, capital could not be obtained for the business of a quasi 
public corporation unless a net income of from 8 to 10 per cent, per 
annum could be reasonably assured. The affidavit of W. H. Crocker, 
président of the Crocker-Woolworth National Bank of San Francisco, 
states that he has been engaged in the business of banking for the last 
20 years, and is familiar with the usual income yielded by investments 
of large capital on the Pacific Coast ; that such income is not less 
than 6 to 7 per cent, per annum, net, from investments of capital in 
corporations where judiciously managed; and, in his opinion, capital 
could not be obtained for the business of a quasi public corporation 
unless a net income of at least 6 per cent, per annum could be raason- 
ably assured. The affidavit of Frederick W. Zeile, président of the 
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Mercantile Trust Company of San Francisco, states that he has been 
engaged in the banking business for the last four years; that the 
usual net income from investments of capital in corporations, where 
judiciously managed, is not less than 6 per cent, per annum, and, in 
his opinion, capital could not be obtained for the business of a quasi 
public corporation unless a net income of 6 per cent, per annum could 
be reasonablj assured. The afïidavit of Adam Grant, a merchant, and 
a director of the Bank of California, states that he has been engaged 
in the banking business for the last 40 years ; that the usual net in- 
come yielded by investments of capital in corporations, where judici- 
ously managed, is not less than 7 to 8 per cent, per annum, and, in 
his opinion, capital could not be obtained for the business of a quasi 
public corporation unless a net income of at least 7 to 8 per cent, per 
annum could be reasonably assured. The afïidavit of Charles Sutro 
states that for the last 15 years he has been engaged in the business 
of a stockbroker, and is familiar with the income yielded by invest- 
ments of large amounts of capital on the Pacific Coast ; that such in- 
come is not less than 7 to 8 per cent, per annum net, and, in his 
opinion, capital could not be obtained for the business of a quasi 
public corporation unless a net income of 8 per cent, per annum could 
be reasonably assured. The afïîdavit of H. Schusslery- chief engineer 
of the complainant, sets forth in détail the value, location, and char- 
acter of complainant's property, excluding its water rights and fran- 
chises, and iricluding, amohg other things, its réservoir sites, water- 
sheds, filter beds, head works, conduits, and distributing Systems, 
which are at the présent time used in distributing water to the citv and 
county of San Francisco and its inhabitants, and stating the total 
valuation of thèse various properties to be $34,718,600. 

It is not the province of the court to review the évidence upon which 
the board of supervisors acted in adopting the ordinance under con- 
sidération.' Whether the ordinance deprives the complainant of its 
property without due process of law, dénies to it the equal protection 
of the laws, or abridges the privilèges and immunities of the com- 
plainant, are questions to be determined by the court in this action 
upon an original independent investigation, and not by an examina- 
tion of the proceedings of the board to ascertain what évidence it re- 
ceived and acted upon, and whether that évidence was sufïicient to 
justify the conclusion reached. This does not mean that the same 
évidence submitted to the board may not be submitted to the court, 
as appears to hâve been donc in this case ; and, if the évidence is com- 
pétent and relevant to the issues before the court, it will be consid- 
ered. But it does not foUow that, because the board may hâve re- 
ceived évidence that the court would hâve rejected, or has rejected 
évidence the court would hâve received, the proceedings of the board 
are to be regarded as illégal, and the ordinance as depriving com- 
plainant of constitutional rights. So with respect to the proceedings 
of the board in determining the value of complainant's property in 
actual use, and the necessary expense that will be incurred in keeping 
it in opération, cléments may hâve been considered by the board that 
should hâve been omitted, and éléments omitted that should hâve been 
considered, and still the ordinance be, in effect, just and constitutional. 
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As said by the Suprême Court of the United States in the récent case 
of San Diego Land & Town Co. v. Jasper, 189 U, S. 439. 23 Sup. Ct. 
571, 47 L. Ed. 892: 

"We do not sit as a gênerai appellate board of revision for ail rates and 
taxes in the United States. We stop with considerlng whether It clearly ap- 
pears that the Constitution of the United States has been infringed, together 
with such collatéral questions as may be incidental to our jurisdiction oyer 
that one." 

In San Diego Water Co. v. San Diego, 118 Cal. 556, 50 Pac. 633, 
38 L. R. A. 460, 62 Am. St. Rep. 261, Mr. Justice Van Fleet declared 
the province of the court in such a case very clearly when he said : 

"The function of the courts Is merely to aseertain whether the power had 
been carried beyond the constitutional llmlts so fixed; and, if such be found 
to be the case, to déclare the acts of the council vold. They do not sit as 
appellate tribunals to review the correotness of the council's détermination, 
nor need they know anything about the évidence upon whlch that body has 
acted. AU they bave to consider is whether, in a given case, the resuit of 
the eouncU's action will be to take the property of the complaining party 
without just compensation. That Is a mixed question of fact and law, to be 
decided by the court upon the évidence produced before it." 

The scope of judicial inquiry for the purpose of determining thé 
limitations imposed by the Constitution of the United States upon 
législative authority in cases of this character has been the subject of 
elaborate discussion for more than a quarter of a century ; and, while 
some of the most difficult and vexatious problems remain undeter- 
mined, certain principles of constitutional law hâve been settled, to 
which référence should be had before proceeding to consider the ques- 
tions at issue in this case. In the récent case of Cotting v. Kansas 
City Stock Yards Co., 183 U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92, the 
Suprême Court of the United States reviewed the décisions of that 
court upon this subject, and indicated the extent to which the court 
had gone. It said that as to those individuals and corporations who 
hâve devoted their property to a use in which the public had an inter- 
est, although not engaged in a work of a confessedly pubhc character, 
there had been no further ruling than that the state may prescribe and 
enforce reasonable charges, and that with respect to parties engaged 
in performing a public service, while the power to regulate had been 
sustained, negatively the court had held that the Législature might 
not prescribe rates which, if enforced, would amount to a confiscation 
of property. It was said, further, that the court had not held alfirma- 
tively that the Législature might enforce rates which stop only this 
side of confiscation, and leave the property in the hands and under the 
care of the owners without any rémunération for its use; but it has 
"declared that the présent value of the property is the basis by which 
the test of reasonableness is to be determined, although the actual cost 
is to be considered, and that the value of the services rendered to 
each individual is also to be considered. It has also ruled that the 
détermination of the Législature is to be presumed to be just, and 
must be upheld, unless it clearly appears to resuit in enforcing un- 
reasonable and unjust rates." 

In the late case of San Diego Land & Town Co. v. Jasper, which 
was a water rate case from this state, the court said further: "It no 
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*lbnger is open to dispute that under the Constitution what the Com- 
pany is erititled to demaiid in order thàt it may hâve just compensa- 
tion is a fair return upon the reasonable value of the property at the 
time it is being used for, the pubUc.;"'citing San Diego Land & Town 
Co. V. National City, 174 U. S. 739, 757, 19 Sup. Ct. 804, 43 L. Ed. 
1154 — another water rate, case from this state. 

The important feature of thèse cases is the déclaration that the 
Suprême Court of the United States has ruled (i) that individuals 
and corporations engaged in performing a public service are entitled 
to hâve just compensation for the use of their property employed in 
such service, and (2) that the détermination of the Législature is to 
be presumed to be just and must be upheld, unless it clearly appears 
to resuit in enforcing unreasonable and unjust rates. The first in- 
quiry must therefore be, what lias the Législature determined upon 
the suhject? and this inquiry must extend, not only to the acts of the 
local législature, or board of supervisors, authorized to fix rates for 
the public service in a particular locality, but to the acts of the state 
Législature authorized to enact gênerai laws under the Constitution 
of the state. In prosecuting this inquiry in the présent case, what do 
we find? 

The ciomplainant was incorporated on thê igth day of June, 1858, 
under the gênerai act of the Législature passed April 22, 1858, pro- 
viding for the incorporation of water companies. St. 1858, p. 218, 
c. 262. The présent Constitution was adopted in 1879, and upon 
going into efïect on January r, 1880, the complainant became subject 
to its provisions. Sprifig Valley Waterworks v. Schottler, iio U. S. 
347, 4 Sup. et. 48, 28 L. Ed. 17^. Under the Constitution, the com- 
plainant, in supplying water to the city and county of San Francisco 
and its inhabitants, is performing a public service, and is subject to ail 
the limitations and entitled tp ail the rights pertaining to that service. 
In article 14 of the Constitution, relating to water and water rights, it 
is provided in section i : 

"The use of ail water nttp appropria ted or that may hereaf ter be appro- 
prlated for sale, rental, or distribution, is hereby deelared to be a public use 
and subject to the régulation and control of the state in the manner to be 
prescribed by law." , 

The refriaindèr of the section provides in gênerai terms for the 
procédure of fixing water rates by the board of supervisors, or city 
attd county, or city or town cOuncil. Section 2 providés : 

"The right to collect rates or coinpensation for the use of water supplied 
to aiiy county, city and county, or town, or the inhabitants thereof , is a f ran- 
Ghisê, and eànntJt be exerasèâ except by authority of and in the manner pre- 
scribed by law," 

To carry thèse provisions of the Constitution into efïect, the Légis- 
lature has 'passed two acts. The fîrst, approved March 7, 1881 (St. 
î88i, p. 54, C. 52), prescribes in more détail than the Constitution the 
niethod of procédure to be followed by the board of supervisors, town 
council, boàf-d of aldèrmen, or other législative body in fixing the 
water rates that shall be charged and collected by any person, Com- 
pany, association, or corporation for water furnished to any city and 
'county, dr city, or town, or the inhabitants thereof. It provides for 
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an annual statement to be made by water companies under oath, 
showing the name of each water rate payer and the amount paid for 
water by each water rate payer during the year preceding the date 
of such statement, and also showing ail revenue derived from ail 
sources, and an itemized statement of expenditures made for supply- 
ing water during said time. The water company is also required to 
furnish a detailed statement, verified in like manner, showing the 
amount of money actually expended annually since commencing busi- 
ness in the purchase, construction, and maintenance, respectively, of 
the property necessary to the carrying on of its business, and also the 
gross cash receipts annually for the same period from ail sources. The 
second act was approved March 12, 1885 (St. 1885, p. 95, c. 115), and 
is entitled "An act to regulate and control the sale, rental, and dis- 
tribution of appropriated water in this state, other than in any city, 
city and county, or town therein, and to secure the rights of way for 
the conveyance of such water to the places of use." It provides a 
method of procédure to be followed by the board of supervisors of the 
state in fixing water rates for the sale, rental, or distribution of appro- 
priated water to the inhabitants of the several counties, and among 
other things it provides : 

"Said boards of supervisors, in fixing such rates, shall, as near as may be, 
so adjust them that the net annual receipts and profits thereof to tlie said 
persons, companies, associations, and corporations so furnishing sucli water 
to sucli inhabitants, shall be not less than six nor more than eighteen per 
cent, upon the said value of the canals, ditches, flumes, chutes, and ail other 
property actually used and useful to the appropriation and furnishing of such 
water of each of such persons, companies, associations, and corporations; but 
in estimating such net receipts and profits, the cost of any extensions, enlarge- 
ments, or other piermanent Improvements of such water-rights or water-works 
shall not be Included as part of the said expenses of management, repairs, 
and operating of such works, but when accomplished, may and shall be in- 
cluded in the présent cost and cash value of such work. In fixing said rates, 
within the limits aforesaid, at which water shall be so furnished as to each 
of such persons, companies, associations, and corporations, each of said 
board of supervisors may likewise take into estimation any and ail other f acts, 
circumstances, and conditions pertinent thereto, to the end and purpose that 
said rates shall be equal, reasonable, and just, both to such persons, com- 
panies, associations, and corporations, and to said inhabitants." St. 1885, p. 
96, c. 115, §'5. 

It will be observed that the first act provides no limitation upon 
the amount of net annual receipts and profits which the persons, 
companies, associations, and corporations may dérive from the busi- 
ness of supplying water to the cities and towns and the inhabitants 
thereof, but in the last act the net receipts for water furnished to the 
inhabitants of a county are limited to not less than 6 nor more than 18 
per cent, upon the value of ail the property actually used and useful 
to the appropriation and furnishing of such water. But the first act 
has been the subject of judicial construction by the Suprême Court 
of the state, and the limitations there determined and declared hâve 
become as much a law of the state, and binding on this court, as 
though written into the statute books. The first case was that of 
Spring Valley Waterworks v. San Francisco, 82 Cal. 286, 22 Pac. 
910, 6 L. R. A. 756, 16 Am. St. Rep. ri6. That action was brought 
by the complainant in this case to set aside and déclare void an ordi- 
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nance of the board of supervisors of the city and county of San Fran- 
cisco fixing water rates to be charged for water to be furnished to 
the city and its inhabitants for the year commencing July i, 1889. 
The plaintiflf alleged that the value of its property at that time exceed- 
ed the sum of $25,000,000. It was objected to the ordinance, among 
other things, that the rates prescribed and fixed thereby were grossly 
unjust, unreasonable, and oppressive, and did net provide a just or fair 
or reasonable compensation for the water to be supplied under the 
provisions of the ordinance. The judgment of the lower court was 
entered upon demurrer, declaring the ordinance void, enjoining its 
enforcement, and directing the board of supervisors to fix rates giving 
just compensation. This judgment was affirmed by the Suprême 
Court of the state. In the course of its opinion, the Suprême Court 
said : 

"When the Constitution provides for the fixing of rates or compensation, It 
means reasonable rates and Just compensation. To fix such rates and com- 
pensation is the duty and withln the Jurlsdlctlon of the board. To fis rates 
not reasonable or compensation not just is a plain violation of duty." 

It is true the court, in the further discussion of the question, said : 

"But the courts cannot, after the board has fully and fairly investlgated 
and acted by fixing what It belleves to be reasonable rates, step In and say 
Its action shall be set aslde and nullified, because the courts, upon a slmilar 
investigation, hâve corne to a différent conclusion as to the reasonableness of 
the rates fixed. There must be actual fraud in fixing the rates, or they must 
be 80 palpably and grossly unreasonable and unjust as to amount to the same 
«ling.» 

Thèse laët observations pf the court were directed to certain allé- 
gations of the plaintif! (admitted by the demurrer to be true), where- 
in it was alleged and charged that the ordinance was passed without 
notice or opportunity to be heard; that the rates purporting to be 
fixed by the ordinance or order were fîxed absolutely at random and 
by mère guesswork, without any regard to or considération for the 
right of the plaintifï to a reasonable compensation for supplying 
water to the said city and county and its inhabitants, or to a reason- 
able income or any income upon its investment, and without any 
considération of or regard to the value of the plaintiiï's works and 
property, or the amount of its interest-bearing indebtedness and the 
annual interest charge thereon, or its operating expenses, or the 
amount of taxes which it would be required to pay, or the right of 
the plaintiff's stockholders to reasonable or any dividends upon their 
stock, and without any référence to or considération of the actual 
cost of supplying said water, but in total disregard of ail such mat- 
ters. The language of the court last quoted was, plainly directed 
against thie failure of the board of supervisors in that case to fix 
rates in the manner provided by law, but further than this the opinion 
cannot be considered as declaring that, if it appears that the législa- 
tive body has proceeded according to the forms of law, the court 
will not inquire whether an ordinance deprives a person or corpora- 
tion of constitutional rights, unless there is actual fraud in fixing 
rates, or that the rates fixed are so palpably and grossly unreason- 
able and unjust as to amount to the same thiïig. 
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In nearly ail of thèse cases two questions are présentée! to the 
court for considération : First. Has the state or local authority, in 
fixing rates, acted arbitrarily, without investigation, and without the 
exercise of judgment or discrétion, as required by law, thereby de- 
priving the complainant of property without due process of law? 
Second. Are the rates as fixed so low as to amount to the taking of 
property without just compensation? In discussing thèse two ques- 
tions, the facts of the particular case are often of such a character 
that both questions are answered in one gênerai line of argument, 
by which the court r-.aches a conclusion that the complainant has or 
has not been deprived of property without due process of law, and 
that property has or has not been taken without just compensation. 
The fact remains, however, that the single question of just compensa- 
tion may be the only one to be determined ; and while, in the présent 
case, the bill of complaint challenges the legality of the ordinance 
by reason of defective procédure of the board of supervisors, and 
allèges that complainant's property is being taken without due process 
of law, and that complainant is being deprived of the equal protection 
of the laws, it is convenient to détermine at this stage of the inquiry 
what, if any, limitations hâve been placed upon the power of the 
board of supervisors by the laws of the state to fix rates for this char- 
acter of public service. The complainant having undertaken to do 
that which is a proper work for the state, and having accepted the 
conditions of public service which attach to like service performed by 
the state itself, it becomes important to know what conditions the 
state has imposed upon this service. 

The case of San Diego Water Co. v. San Diego, ii8 Cal. 556, 50 
Pac. 633, 38 L. R. A. 460, 62 Am. St. Rep. 261, is a most carefuUy 
considered and instructive case upon this subject. The common 
council of the city of San Diego had passed an ordinance fixing water 
rates for the year beginning July i, 1891. The water company 
brought suit against the city, the common council, the mayor, and 
the individual members of the council, to annul the ordinance and 
enjoin its enforcement. The complaint alleged, in substance, that the 
entire revenue the water company could receive during the year in 
question, under the rates so fixed, would be insufficient to pay its 
operating expenses and fixed charges for that year, and would, there- 
fore, afïord no reward whatever to the company for furnishing the 
water, and that the ordinance would deprive the company of its prop- 
erty without due process of law, and without compensation. It was 
also alleged that by reason of certain fraudulent practice on the part 
of the council the company was deprived of a fair opportunity to be 
heard before the council, and prevented from properly presenting its 
side of the case. In discussing the question whether the rates fixed 
by the board of supervisors were just and reasonable, Mr. Justice 
Van Fleet, speaking for himself and Justices Henshaw and McFar- 
land, said: 

"Whether the flxlng of rates by the council be called a législative, judicial, 
or an administrative act, It is certainly not an adversary judicial proceeding, 
such as, under the Constitution, will conclude private rights. It is a proceed- 
ing on the part of the government to which neither the water company nor 
rhe rate payers are parties, conducted without notice to them, and without 
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any right on their part to effectually Intervene. Such a proceeding eaiinot 
operate to dltest prlvate rlghts; and, though the Suprême Court of the 
United States holds It to be a legltimate exercise of govemmental powers, 
that court also holds that, when it Is earrled so far as to depiive anyone of 
lils property withOut just compensation, it is an unlawful exercise of such 
power, and simply Yoid. The function of the courts is merely to ascertain 
whether the power has been carried beyond the constltutional limits so fixed, 
and, If such be found to be the case, to déclare the acts of the council void." 

Referring to the constitutional provision of the state relating to 
water rights, the court said: 

"The meaning of the section is that the governlng body of the municipallty, 
upon a falr investigation, and with the exercise of judgment and discrétion, 
shall fix reasonable rates and allow just compensation. If they attempt to 
act arbitrarily, without investigation, or wlthout the exercise of judgment 
and discrétion, or if they fix rates so palpably unreasonable and unjust as 
to amount to arbitrary action, they violate their duty, and go beyond the 
powers conferred upon them. Such was the conclusion réached by this court 
in Spring Valley Waterworks v. San Francisco, 82 Cal. 286, 22 Pac. 910, 6 
L. E. A. 756, 16 Am. St. Eep. 116, to which conclusion we adhère. Although 
that case was decided wlthout the Ilght cast on the subject by later décisions 
of the Suprême Court of the United States, and con tains some observations 
which perhaps may require modification, we are satisfied wlth the correctness 
of the conclusion [construction] there given ta this section of the Constitution." 

The court continues : 

"If is apparent that the water company does not own the water which it 
collects and supplies, or the plant which It uses to coUect and dlstrlbute that 
water, in the same sensé in which a man is said to own his house or his 
farm. By the very nature of the use to which It is applled, the company has 
devoted that property to a pubUc use. Having once undertaken to perform 
that public duty, it must continue to perform it, and must carry on its busi- 
ness under the la wful' régulations of the government. In effect, the state may 
be said to hâve appropriated the water and the plant to public use. For 
that appropriation it is bound to make jugt compensation, and it has provided 
for such compensation by requirlng the municipal authoritles to fix just and 
reasonable rates at which the water is to be furnished to and recelved by 
the consumers. Since the state has 'taken' the use of this property, it is 
bound to provide a Just compensation for that use, and article 14 of the Con- 
stitution must be construed as providing for that just compensation. The 
question of what Is just compensation In such a case is, we think. In ail re- 
spects analogous to the question which arises in every case of appropriation 
under the power of eminent domain; ahd it may be reduced to the formula 
that the public must pay the actual value of that which it appropriâtes to the 
public use." 

Chief Justice Beatty, dissenting with respect to certain questions, 
expressed views in harmony with those of Mr. Justice Van Fleet upon 
this subject. He said : 

"In fixing water rates, it is the duty of the clty council to provide for a 
just and reasonable compensation to the water company. Anything short of 
that is simple confiscation, and is not only a violation of constltutional rights. 
but is an extremely short-slghted policy. Rates ought to be adjusted to the 
value of the service rendered, and this means that the water companles 
should be allowed to collect annually a gross Income sufficient to pay current 
expenses, malntain the neoessary plant in a state of efflciency, and déclare 
a divldend to stockholders equal to at least the lowest current rates of in- 
terest, not on the par or market value of the stock, but on the actual value 
of the property necessarlly used in providing and dlstributing the water t» 
consumers." 
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The effect of this décision is to déclare it to be the law of this 
State that the pubUc service in which complainant is engaged is not 
required to be performed without reward; that the state has, by 
opération of law, appropriated to public use the water distributed 
by the complainant and the plant used in its distribution, and for this 
appropriation from year to year the défendants will be required to 
make just compensation. What this just compensation should be 
is the difificult question to be determined. It will be presumed, as 
declared by the Suprême Court of the United States, that the rates 
fixed by the board of supervisors are just and reasonable, and will be 
upheld, unless it clearly appears that they will resuit in taking com- 
plainant's property without just compensation. This question cannot 
be finally determined in this case upon this hearing, but, for the pur- 
poses of this motion, the court must ascertain from the évidence be- 
fore it what the complainant will probably be able to establish on the 
final hearing. 

In this inquiry the important question is the basis upon which just 
compensation is to be determined. It may be considered as estab- 
lished that it is the reasonable value of the property at the time it is be- 
ing used for the public service, but how this value is to be ascertained, 
and what éléments are to be included in the estimate, are still subjects 
of controversy. In the case of San Diego Water Co. v. San Diego, 
supra, it was held that bonded indebtedness was to be disregarded. 
But this was said with référence to the fîndings in that case. The court 
below had found as facts : (i) That the water plant and system of the 
water company at the time the ordinance was enacted was of the value 
of $750,000. (2) That the cost of the plant and property of the water 
company necessary to furnish and supply the water to said city and 
its inhabitants at the time of the enactment of the ordinance was 
$750,000. (3) That the reasonable and necessary operating expenses 
of the water company in managing and conducting its said property 
and plant for the year, and the amount actually expended for that 
purpose, was $40,000. (4) That at the time the ordinance was en- 
acted the water company was indebted upon its outstanding bonds 
regularly issued in the sum of $1,000,000, bearing interest at 5 per 
cent, per annum, of which sum $750,000 was necessarily expended in 
the construction of the plant, and the interest upon which ($1,000,000) 
was $50,000 per annum. In connection with findings covering spe- 
cifically valuation and operating expenses, it is clear that an addi- 
tional fînding as to the bonded indebtedness and the interest on the 
same had no place as separate and distinct éléments of valuation or 
just compensation. In the case of Redlands, etc., Water Co. v. Red- 
lands, 121 Cal. 365, 53 Pac. 843, the San Diego Case was cited, and 
the principles there announced deemed applicable to the later case. 
It was accordingly held that, for the purpose of fixing rates to be 
charged for collecting and furnishing water to the inhabitants of a 
city, provision should nOt be made for the bonded or other indebt- 
edness of the company, or of the interest thereon, but that the fair 
value of the property necessarily used in furnishing the water was 
the basis upon which to détermine the amount of revenue to be pro- 
vided by the ordinance fixing rates, and that this basis should be the 
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same whether the works were acquired or constructed by the Com- 
pany With its own resources or with money borrowed from others. 
It was further said that the amount of the capital stock paid into the 
water company by its stockholders, and the amount of its bonded 
and floating indebtedness and the interest thereon, were immaterial 
factors in the question of reasonableness of rates. But in this case 
there was no averment in the complaint as to the value of the plant, 
and no showing before the court as to what this value was ; and 
manifestly neither the amount of the capital stock nor the amount 
of the bonded indebtedness could supply this omission, and the con- 
clusion which the court reached was that, as the value of the plant 
was the basis upon which the court was to détermine the sufficiency 
of the compensation, it was essential to présent that fact to the court 
before the water company was entitled to a judgment that the rates 
were unreasonable. But, neither of thèse cases go to the extent of 
holding that in determining the value of the property of a corpora- 
tion neither the capital stock nor bonded indebtedness can be consid- 
ered. It is doubtless true that in many cases thèse éléments may be 
excessive or fictitious, and represent spéculative, rather than real or 
substantial, values. But there may be cases where both stock and 
bonds represent in the market a présent actual value in the property 
of the corporation, and a value that could not be otherwise very well 
established. In such a case, what objection can there be to giving 
the évidence such considération as, under ail the circumstances, it 
deserves? It seems to me there can be none, and such seems to be 
the opinion of the Suprême Court of the United States. 

In San Diego Land Co. v. National City, 174 U. S. 739, 19 Sup. Ct. 
804, 43 L. Ed. II 54, one of the questions sought to be determined 
in the action was the right of the water company to charge and collect 
for so-called "water rights" at reasonable rates as a condition upon 
which the company would fumish water for the purposes of irriga- 
tion, notwithstanding the rates fixed by the trustées of National City 
for water sold and furnished. Another question was whether the 
losses to the water company arising from the distribution of water to 
consumers outside of the city were to be considered in iîxing the rates 
for consumers within the city. The water company contended, with 
respect to thèse two questions, that in ascertaining what were just 
rates the court should take into considération the cost of the plant ; 
the cost per annum of operating the plant, including interest paid or 
money borrowed and reasonably necessary to be used in construet- 
ing the same; the annual dépréciation of the plant from natural 
causes resulting from its use; and a fair profit to the company over 
and above such charges for its services in supplying the water to con- 
sumers, either by way of interest on the money it had expended for 
the public use, or upon some other fair and équitable basis. In an- 
swer to this contention the court said: 

"Undoubtedly, ail thèse inatters ought to be taken Into considération, and 
such weight be glven them,, when rates are being fixed, as, under ail the cir- 
cumstances, will be just to the company and to the public. The basis of cal- 
cula tion suggested by the appellant is, however, defectlve In not requirlng th& 
real value of the property and the fair value In themselves of the services 
renflered to be taken into considération. What the company is entitled t» 
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demand In order that It may hâve Just compensation is a falr retum upon 
the reasonable value of the property at the tlme It Is being used for the 
publie. The property may hâve cost more than It ought to bave cost, and Its 
outstandlng bonds for money borrowed and whlch went into the plant may be 
in exeess of the real value of the property. So that it cannot be said that 
the amount of such bonds should In every case control the question of rates, 
although it may be an élément in the inqulry as to what is, ail the circum- 
stances considered, Just, both to the Company and to the public." 

The court also cited the previous case of Smyth v. Ames, 169 U. S. 
466, 18 Sup. Ct. 418, 42 L. Ed. 819, a railroad rate case, and held 
that the principles of that case were applicable to the water case; 
citing the foUowing from the former décision : 

"The basis of ail calculation as to the reasonableness of rates to be charged 
a corporation maintaining a highway under législative sanction must be the 
fair value of the property used by it for the convenience of the public. And 
in order to ascertain that value the original cost of construction, the amount 
expended in permanent improvements, the amount and marlcet value of its 
stock and bonds, the présent as compared with the original cost of construc- 
tion, the probable eamlng capaclty of the property under particular rates 
prescribed by statute, and the sum required to meet operating expenses, are 
ail matters for considération, and are to be given such weight as may be just 
and right in each case. We do not say that there may not be other matters 
to be regarded in estlmating the value of the property. What the company 
is entitled to ask is a fair retum upon the value of that vyhich It employs for 
the public convenience. On the other hand, what the public is entitled to 
demand Is that no more be exacted from It for the use of a public highway 
than the services rendered by It are reasonably worth." 

It foUows that in determining the value of corporate property the 
amount and value of the bonds and stock, if not in exeess of the real 
value of the property, may be considered. 

The complainant contends that an élément of value in its corporate 
property is its franchise. Section 2 of article 14 of the Constitution 
of the State provides: 

"The right to collect rates or compensation for the use of waters supplied 
to any county, clty and county, or town, or the inhabltants thereof, is a fran- 
chise, and cannot be exercised except by authority of and in the manner pre- 
scribed by law." 

The Constitution also provides, in section i of article 13, that ail 
property in the state not exempt under the laws of the United States 
shall be taxed in proportion to its value, to be ascertained as pro- 
vided by law; and franchises are declared to be property. Under 
this constitutional provision and the law passed to carry it into effect, 
the complainant's franchise is taxed by the city and county of San 
Francisco at a valuation of $5,395,233. The défendants claim that 
this franchise has no élément of value as property in use by the com- 
plainant in supplying water to the city and county of San Francisco 
and its inhabitants. This claim appears to be based upon an observa- 
tion made by Mr. Justice Temple in San Diego Water Co. v. San 
Diego, supra, that : 

"There is no limlt to the number of companies whlch may brlng water 
Into the city. The franchise is freely offered to ail In the Constitution. If 
there are many companies, and thereby the cost of management is increased, 
this fact would not call for increased rates. The service is worth no more 
wben rendered by ten companies than wben one company furnisbea ail the 
water." 

124 F.— 38 
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This observation does not appéàr to hâve been concttrred in by 
the. other members pf the court, and it is doubtful if it can be ac- 
cepted as disposing of the question, 

The case of Monongahela Navigation Co. v. United States, 148 U. 
S. 312, 13 Sup. Ct. 622, 37 L,. Ed. 463, was a condemnation proceeding 
in the Circuit Court of the United States for the Western District of 
Pennsylvania, under'an act of Congress providing for the condemna- 
tion of a lock and dam in the Monongahela river. It was provided 
in the act that "in estimating the sum to be paid by the United States 
the franchise of the said corporation to collect tolls shall not be con- 
sidered or estimated." -25 Stat. 411. Upon the trial in the Circuit 
Court évidence of the value of the franchise was rejected. In the Su- 
prême Court the correctness of this ruHng was considered, and upon 
this question the court said: 

"Tbe po-wer to regulate commerce Is not given lu any broader terms than 
to establish post offices and post roads, but, if Congress wlshes to take pri- 
vate property upon whlch to build a post office, it inust either agrée upon the 
price with ttte owner, or in condemnation pay Just compensation tlierefor. 
And If tMt property be improved under authority of a charter granted by the 
State, with a franchise to take tolls for the use of the Improvement, in order 
to détermine the just compensation such franchise must be taken into ac- 
count Because Congress' has power to take the property, It does not f ollow 
that it niay destroy the franchise without compensation. Whatever be the 
true value of that whlch It takes f rom the Individual owner must be paid 
to him before it can be said that just compensation for the property has been 
made. And that whlch Is true In respect to a condemnation of property for 
a post otS.ce is equally true when condemnation is sought for the purpose of 
Improving a natural highway. Suppose, in the Improvement of a navigable 
stream, It was deemed essential to construct a canal wIth locks, in order to 
pass around rapids or falls. , Of the power of Congress to eondemn whatever 
land miay be necessary for such canal thére can be no question, and of the 
equal neéèsslty of paying full compensation for ail prlvate property taken 
there can be as little doubt. If a man's house must bê taken, that must be 
paid for; and If the property is held and improved under a franchise f rom the 
State, with power to take tolls, that franchise must be paid for, because it is 
a substantial élément in the value of the property taken. So, comlng to the 
case before us, while the power of Congress to take this property is unques- 
tionable, yet the power to take is subject to the constitutional limitation of 
just compensation. * • * The theory of the government seems to be that 
the right of the navigation company to bave Its property in the river and 
the franchises given by the state to take tolls for the use the;reof are condl- 
tional only, and that whenever thé government, In the exercise of Its suprême 
power, assurdes coiitrol of the river, It destroys both the right of the company 
to hâve its property there and the franchise to take tolls. But this is a mis- 
conception, The franchise is a vested right. The state has power to grant 
it. It may retake it, as It may take other prlvate property, for public uses, 
upon the payment of just compensation. A like, though a superior, power 
exists In' the national government. It may take It for public purposes, and 
take it èven against the will of the state; but it can no more take the fran- 
chise wblch' the state has given than it can any private property belonging 
to an individual." 

It is trtje this was a condemnation proceeding, and the question 
was to dëternlihe what was just compensation fOr the, appropriation 
of corporate property tô' a public use, while the casé before this court 
relates to the fixing of water rates which shall be a just compensa- 
tion for the appropriation of complainant's property to a public use. 
It is not perceived that there is any difiference in the principles ap- 
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plicable to the two cases, and this appears to hâve been the view of 
the Suprême Court in San Diego Water Co. v. San Diego, supra. 

The complainant next contends that it has an established business 
as a water company and as a going concern in supplying water to con- 
sumers, and that its plant has a value by reason o£ thèse advantages 
beyond the mère cost of reproducing the plant. In support of this 
view the complainant cites the case of National Waterworks Co. v. 
Kansas City, 62 Fed. 853, 10 C. C. A. 653, 27 L. R. A. 827. The 
opinion is by Mr. Justice Brewer of the Suprême Court. On page 
865 he says: 

"A complétée! System of waterworks, such as the company has, without a 
single connection between the pipes and the streets and the buildings of the 
City, would be a projjerty of much less value than that System connected, as 
it is, with so many buildings, and earning, in conséquence thereof, the money 
whlch It does eam. The fact that it is a System in opération, not only with 
a capacity to supply the city, but actually supplying many buildings in the 
city — not only with a capacity to earn, but actually earning — niakes it true 
that 'the fair and équitable value' is something in excess of the cost of re- 
production." 

This was also a condemnation proceeding, but, as before stated, 
the principles of compensation applicable to such a case appear to be 
apphcable to the présent case. 

Thé principles of just compensation established by the courts in the 
several cases they hâve had under considération are of great assist- 
ance in solving many of the difhcult questions involved in this char- 
acter of litigation ; but the application of thèse principles to the facts 
of a particular case is, after ail, the simple rule of determining what, 
under ail the circumstances, is reasonable and just as between the 
rate payers and the corporation engaged in performing the public 
service. With tTiese décisions and this rule before the court, we pro- 
ceed to inquire whether, upon the évidence submitted in support of 
the motion for a temporary injunction, it appears probable that the 
complainant will be successful upon the final hearing in showing that 
the ordinance under considération will hâve the effect of depriving 
complainant of just compensation for the public service in which it is 
engaged. 

The bill of complaint, verified by the oath of the président ol il^e 
complainant corporation, allèges that the property now actually use<î 
and necessary and essential in supplying said city and county and its 
inhabitants with pure fresh water is of the value largely in excess of 
$40,000,000. The bill also allèges that the city engineer has estimated 
the value of complainant's property to be $28,024,389, but that said 
estimate is unjust, unreasonable, unfair, inéquitable, untrue, and op- 
pressive, and that on the 28th day of February, 1903, and on March 
9, 1903, the actual value of the property actually in use and owned 
by complainant in supplying said city and county and its inhabitants 
with water was and is a sum largely in excess of $40,000,000. The 
affidavit of Pelham W. Ames, the secretary of the complainant, al- 
lèges that the entire tangible assets of the complainant, as shown 
by its books of account, are $36,356,235.78 and upwards. The affida- 
vit of H. Schussler, the chief engineer of the complainant, allèges that 
the value of complainant's property, excluding its water rights and 
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its franchise, and including, among other things, its réservoir sites, 
watersheds, filter beds, head works, conduits, and distributing Sys- 
tems, which are at the présent time used in distributing water to the 
city and county of San Francisco and its inhabitants, in affiant's opin- 
ion, based upon his knowledge and expérience, is at least the amount 
set forth in a detailed statement, which amoùnts to a total of $34,- 
718,600. 

The défendants, in their answer, deny literally the allégation of the 
bill that complainant's property is of the value of $40,000,000, or oi 
any value exceeding $20,000,000.' In support of défendants' claim 
that the value of complainant's property does not exceed $20,000,000, 
they hâve introduced in évidence the afSdavit of Charles W. Fay, 
clerk of the board of supervisors, to the eflfect that complainant's prop- 
erty, assessed in a number of localities in the state, aggregates in as- 
sessed valuation the sum of $13,785,632, including an assessment in 
the city and county of San Francisco upon the franchise amounting 
to $5,332,079, leaving the assessed valuation of complainant's prop- 
erty in this State, exclusive of franchise, the sum of $8,453,553. That 
this valuation is of little value in determining the actual value of the 
property is disclosed by the différence between this valuation and a 
valuation of tangible assets of the complainant as shown by its books. 
The afRdavit of A. B. Thompson, introduced in évidence by the de- 
fendants, avers that he has examined complainant's books, and finds 
that the valuation of complainant's tangible assets amounts to $24,- 
111,974.36. This valuation is, of. course, exclusive of the franchise. 
The city engineer appears also to hâve made a careful appraisement 
of complainant's property for the board of supervisors for the présent 
year. This appraisement is summarized as follows : 

Estlmated value of works actually in use. $24,124,389 

Bstimated value of established business. 1,400,000 

Suggested value of franchise, about 10 per cent of estimated con- 
struction 2,500,000 

Total $28,024,389 

Thèse estimâtes, made for the défendants, show that, as usual, the 
assessed valuation is much below the real value. 

Another method of determining the value of complainant's prop- 
erty is the value placed upon it by the public in dealing with com- 
plainant's bonds and stocks. This is one of the éléments which I 
understand the Suprême Court of the United States to say may be 
considered, and which I do not understand the Suprême Court of the 
state to say may not be considered in this connection. The capital 
stock of the complainant is $14,000,000, divided into 140,000 shares, 
of the par value of $100 éach. 'Thèse shares hâve ail been issued and 
the capital paid in at par. No part of this stock appears to be ficti- 
tious. The stock is not divided into preferred and common shares, 
but is ail one class of stock. There is no évidence before the court 
that the capitalization of the corporation is excessive, except a gên- 
erai charge, unsupported by any facts. The complainant has a bonded 
indebtedhess of $13,975,000. It is not claimed that the borrowed 
money represented by this indebtedness had not gone into the prop- 
erty of the corporation, nor is it claimed that this indebtedness is 
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excessive or fictitious. The annual interest charge on this indebted- 
ness is $659,000, or less than 5 per cent., indicating that those who 
took the bonds considered complainant's property as affording ample 
security for the loans. It appears, further, that the floating or unse- 
cured indebtedness of the complainant is $1,017,500, and that the an- 
nual interest charge on this indebtedness is $55,800, or a little more 
than 5 per cent. There is no claim that this indebtedness is fictitious 
or excessive in amount, or that the complainant does not hâve prop- 
erty actually representing this indebtedness. The rate of interest on 
this indebtedness indicates that those who hâve advanced the funds 
considered the business and property of the complainant sufficient 
guaranty for the loans. The capital stock and indebtedness of the 
complainant may be summarized as follows : 

Capital stock $14,000,000 

Bonded indebtedness 13,975,000 

Floating indebtedness 1,017,500 

.$28,992,500 

There is, however, one objection to this estimate. During the 
month of April of the présent year the stock of the corporation sold 
as low as $83^ per share and as high as $85, the average selling price 
being about $84 per share. If the whole capital stock of the corpora- 
tion were valued at the rate of $84 per share, the entire capital stock 
would be worth only $11,760,000, and it is contended by the défend- 
ants that under this method of ascertaining the value of complain- 
ant's property no greater sum than the présent market value of the 
stock should be considered. It is contended, on the other handj that 
this reduced valuation would be unfair and unjust. It is probably true 
that only a small part of the capital stock could be bought at this 
price. It is also true that the stock market is not always a safe 
guide to values. It may be influenced by considérations that do not 
afïect the real value of the property, and in the présent case it is al- 
leged in the bill of complaint that the action of the board of super- 
visors in passing ordinances reducing water rates has caused the ré- 
duction in the value of the stock. It is also suggested that the action 
of the city in adopting the new charter, which went into efïect on 
January 8, 1900, and which contains provisions for the acquisition of 
public utilities, and specifîcally the acquisition of waterworks by the 
city and county, has afïected the market value of the stock of the com- 
plainant corporation. However this may be, the fact remains that 
in the year 1899 the stock of this corporation sold as high as $103 
per share, and there is nothing in the record tending to show any dé- 
préciation in the value of the property since that time; on the con- 
trary, the phénoménal growth of the city during the past three years, 
and the increase in the consumption of water, should rather hâve 
tended to at least maintain the par value of the stock. But, for the 
purpose of the présent inquiry, évidence of the influences operating 
upon the market price of the stock may well be disregarded, and the 
court confine itself to the considération of the simple question, what 
does the public consider complainant's stock to be worth? We will 
assume, for the présent purpose, that it is $84 per share, at which rate 
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the éritire capital stock would be worth $11,760,000. The présent 
market value of complainant's capital stock and the indebtedness may 
then be summarized as follows: 

Capital stock, présent value ?11,700,000 

Bonded Indebtedness 13,975,000 

Floating indebtedness 1,017,500 

Total 526,752.500 

For présent purposes this appears to be a fàir valuation of com- 
plainant's property. It is less than the appraisement of the city en- 
gineer, including the values of the franchise and the established busi- 
ness. It is also less than the tangible assets of the company, as esti- 
mated by the défendants' expert accountant, A. B. Thompson, if we 
addto his estimate tHte franchise and the value of the established busi- 
ness as determined by the city engineer. The évidence may establish 
a greater valuation for the final détermination of the case upon the 
merits. It does not seem probable that it will be less. 

The next question to be considered is, what will be a fair and rea- 
sonable income for the complainant to receive as a jnst compensa- 
tion for the public use of its property? A number of bankers hâve 
testified as to the usual and customary net income from investments 
of $10,000,000 and upwards of capital in corporations of a quasi pub- 
Hc nature, where judiciously managed. The affidavits of four bankers 
of long expérience and well-known character and standing fix the rate 
at not less than 7 per cent, per annum, and aver that a net income of 
less than 7 per cent, per annum from large investments would not be 
a reasonable or fair return. The affidavits of five bankers of like 
standing and character and similar expérience fix the rate at not less 
than 6 per cent, per annum, and aver that a net income of less than 
6 per cent, per annum for large investments would not be a reason- 
able or fair return. The affidavit of one banker of large wealth and 
expérience fixes the rate of net income from such investments at be- 
tween 4 and 5 per cent, per annum. The weight of évidence is clearly 
in favor of a rate of not less than 6_per cent, per annum. This évi- 
dence is further supported by the provisions of the act of the Légis- 
lature approved March 12, 1885 (St. Cal. 1885, p. 95, c. 115), pro- 
viding for the control, salé, rental, and distribution of appropriated 
water in the several counties of the state. This act provides that the 
rates fixed by the board of supervisors for the varions counties shall 
be so adjusted that the net annual receipts and profits to the persons, 
companies, associations, and corporations furnishing water to the in- 
habitants of such counties shall not be less than 6 nor more than 18 
per cent, per annum, presumably because the Législature considered 
that investments of capital by private individuals in a public work 
and service that the state might otherwise undertake would be reason- 
ably entitled to ireceive at least 6 per cent, income on the investment, 
and that more than 18 per cent, would be unreasonably large. This 
act does not, in terms, apply to the city and county of San Francisco, 
but there seems to be no good reason why private capital invested 
in a public use for the benefit of the people of the city and county of 
San Francisco is not entitled to the same presumption as to what 
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would be reasonable compensation for its use as capital invested for 
the benefit of the people in other counties of the state. But in the 
présent inquiry ail doubts as to facts in controversy should be resolved 
in favor of the défendants, having in view what was said by the Su- 
prême Court in San Diego Land Co. v. National City, 174 U. S. 
7î9' 754> ^9 Sup. Ct. 804, 43 L. Ed. 11 54, that judicial interférence 
should never occur unless the case présents clearly and beyond ail 
doubt a flagrant attack upon the rights of property. In view, there- 
fore, of ail the circumstances, the court is of the opinion that the com- 
plainant is entitled to receive at least 5 per cent, as the net compensa- 
tion it is entitled to receive on the value of its property. With thèse 
estimâtes determined, the following resuit is reached: The value of 
complainant's property is at least $26,752,500. The rate of income 
or profit should not be less than 5 per cent., or $1,337,625, as the net 
compensation for the year. It appears from the évidence that the 
operating expenses of the corporation for the year will be $506,000, 
and taxes $286,390; making the total expenses $792,390. Adding 
this sum to the net compensation of $1,337,625, the gross income for 
the year should be $2,130,015. The complaint asks that an allovv'- 
ance be made of $196,000 for the élément of détérioration of the per- 
ishable part of the plant during the year. It seems just and proper 
that such an allowance should be made. It is sanctioned by authority., 
but I do not think it necessary to take that élément into considéra- 
tion at this time. 

The question now occurs, will the ordinance under considération 
produce a gross income of $2,130,015? It appears that the estimated 
receipts of the complainant for the fiscal year ending June 30, 1903, 
under the présent ordinance, will be $1,998,906; that for the year 
ending June 30, 1904, there will probably be an increase in the de- 
livery of water to private consumers. What this increase will be, 
or the income therefrom, cannot be determined very satisfactorily 
from the record before the court. One estimate is that there will 
be an increase in income amounting to $80,000; another, $86,786; 
and still another, $102,000. The first and last estimâtes appear to be 
made by the ofïicers of the complainant, and the second by a member 
of the board of supervisors. In the alDsence of more definite proof 
upon the subject, the doubt as to the actual fact will be resolved 
against the complainant, and the increase estimated at $102,000. The 
total receipts of the complainant from ail sources for the year ending 
June 30, 1904, would, therefore, not exceed $2,100,906. From this 
sum is to be deducted the réduction upon présent rates for private 
consumers, as provided in the ordinance under considération, namely, 
a réduction of approximately 7 per cent. It is estimated that this 
réduction will amount to the aggregate sum of $130,361. The gross 
income of the complainant, under the ordinance, would then be $1,- 
970,545, or $159,470 less than the income it is entitled to receive as 
just compensation for the public use of its property at a reasonable 
and fair valuation. The efifect of this réduction upon the rate of in- 
come that complainant would receive, under the ordinance, upon thèse 
estimâtes, would be the relation which the amount of the net income, 
namely, ?i, 178,1 55, bears to the value of complainant's property, 
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namely, $26,752,500, which would be 4*°/ioo per cent., or *yi*) per 
cent, lëss than just compensation for the public use of complainant's 
property, considered with respect to its valuation in the manner here- 
in adopted. 

The same gênerai resuit is reached by still another calculation. 
The gross income of the complainant will be, as stated, $1,970,545. 
The operating expenses will amount to $506,000, and taxes the sum 
of $286,390. Deducting thèse two sums from the gross income of 
the complainant, there remains the sum of $1,178,155 available for 
the payment of interest on complainant's bonded and floating indebt- 
edness and dividends for stockholders. Deducting from this sum the 
total annual interest charge on the indebtedness, there remains the 
sum of $462,855 as net income available for dividends to stockholders, 
a sum which equals 3^/10 per cent, on the par value of $14,000,000 of 
stock. Thèse varions sums may be tabulated, as follows : 

Keceipts for fiscal year ending June 30, 190a $1,998,906 

Estimated Increase In receipts for fiscal year ending June 30, 
1904 102,000 

Total receipts for year ending June 30, 1904 $2,100,900 

Deduct réduction of rates for private rate payei's, pro- 

vided in ordinance $130,361 

Operating expenses for year 506,000 

Taxes 286,390 

922,751 

Balance remaining for payment of interest on indebtedness 

and dividends to stockholders $1,178,155 

Total annual interest cliarge on bonded and floating indebtedness 
amounts to 715,300 

Amount available for dividends (Ss/io per cent, on $14,000,-- 
000) $ 462,855 

But, before reaching a final conclusion upon the subject, one other 
élément should be considered, and that is, from the standpoint of the 
consumer, is the water rate he is paying excessive? If it is, there 
should be an adjustment for that condition. From the brief of the 
city and county attorney it appears that the average water rate re- 
quired to be paid for a six-room house in 30 of the large cities of 
the Union is $17.25 per annum. The présent rate in San Francisco 
for the same house is $17.40 per annum, or a very little above the 
average. This does not appear to be excessive or unjust, in view 
of the fact that the conditions prevailing on the peninsula of San Fran- 
cisco with respect to a water supply are very différent from those pre- 
vailing in or near most of the large cities of the United States. 

In the case of the Spring Valley Waterworks v. Schottler, 110 U. 
S. 347, 4 Sup. Ct. 48, 28 L. Ed. 173, heard in the Suprême Court in 
the year 1883, Mr. Justice Field, in a dissenting opinion, correctly 
described the situation at San Francisco as to the water supply as it 
then existed, and the relation of the complainant to the work of sup- 
plying the demand. He said: 

"The necessary supply of water could not be obtained from any natural 
streams or lakes on the peninsula, upon the upper end of which the city and 
county are sltuated, A small lake near the city furnished au «nsuûicient 
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supply, and of inferior quality. The company, therefore, soon after its In- 
corporation, undertook to collect the required quantlty in artificial réservoirs, 
as it descended in rain from the heavens. At a distance of about twenty 
miles from the city there is a natural ravine lying between the mountalns 
near the océan and the hills borderlng the Bay of San Francisco. The Com- 
pany acquired the lands within this ravine and on its sides, amounting, as 
represented by counsel, to eighteen thousand acres, and erected in It heavy 
vcalls at long distances apart, thus making great réservoirs, into which the 
■water was coUected until lakes were formed extendlng several miles in 
length. With aqueducts, pipes, and other conduits, the vpater thus collected 
■was carried to the city and distrlbuted in mains. It is said that the cost of 
thèse Works to the company amounted to nearly fifteen millions of dollars. 
Before thelr construction and the introduction of this water, the inhabitants 
of the city were poorly and inadequately supplled. With the completion of the 
Works of the plaintiff ail this was changed. Water was fumished to ail 
persons calling for it at their bouses, and, if desired, in every room, and to 
the city in abundance for ail its needs." 

From the affidavit of Mr. Schussler, complainant's chief engineer, 
it appears that the présent area of the several tracts of land used as 
watersheds, réservoir sites, and filter beds aggregate 65,752 acres, 
and are of the value of $16,503,600, and that the head works, con- 
duits, and distributing system is of the value of $18,215,000, making 
a total of $34,718,600. In comparing the water rates of San Fran- 
cisco with the water rates in other cities, thèse facts may well be con- 
sidered, and in this light the rates do not appear to be unreasonable. 

If, as appears from the weight of the expert évidence before the 
court, 6 per cent, per annum is the smallest income that can be con- 
sidered reasonable for the investment under considération, and 5 per 
cent, per annum the smallest income which the court can, under ail 
the circumstances of this inquiry, consider as reasonable and just, 
manifestly 4*''/ioo per cent, on the value of the property, or 3^°/ioo 
per cent, on the capital stock of the corporation, is unreasonably low 
and confiscatory, and amounts to the taking of private property for 
public use without just compensation, thereby depriving the com- 
plainant of its property without due process of law. The small dif- 
férence between a rate of income that would yield just compensation 
and one that would not, does not render the controversy any the less 
important, or the resuit any the less an infraction of a constitutional 
right. 

What is the meaning of "just compensation" ? It is a constitutional 
phrase, and is found in section 14 of article i of the Constitution of 
this State, where it is provided that property shall not be taken or 
damaged for public use without just compensation. It is in this con- 
stitutional sensé that it is used by the Suprême Court of this state in 
the San Diego Case, and by the Suprême Court of the United States 
in the cases where this question has been under considération. In 
Monongahela Navigation Co. v. United States, 148 U. S. 312, 329, 
13 Sup. Ct. 622, 37 L. Ed. 463, the Suprême Court of the United 
States, referring to what constituted "just compensation," said, "Be- 
fore this property can be taken away from its owners, the whole value 
must be paid." And in Virginia and Truckee R. R. Co. v. Henry, 
8 Nev. 170, the Suprême Court of Nevada said: 

"It is difflcult to imagine an unjust compensation; but the word 'just' is 
used evidently to intensify the meaning of the word 'compensation,' to cou- 
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vey the idea that the équivalent to be rendered for property taken stiall be 
real, substantial, fuU, ample; and no Législature can dimlnlsh by one jot the 
rotuud expression of the Constitution." 

Neither is it in the power of the court to diminish the measure- 
ment of Just compensation in any degree. Just compensation is an 
absolutç;f?tct, and, when ascertained, must be so regarded in any judg- 
ment ithe court may render. As said by Mr. Guthrie, in his lectures 
on the fourteenth amendment. to the Constitution of the United 
States, in construing or expounding a constitution, the ancient maxim, 
"De miniinis non curât lex," has no application. "The violation of a 
constitutional right should never be nieasured or met by àny such 
plea. It is said that counsel once attempted to argue before Chief 
Justice Marshall that in the particular instance before the court the 
invasion of constitutional rights was slight; but he was sternly re- 
minded that the case involved the Constitution of the United States 
and that the degree or extent of the invasion had no bearing upou 
the point. When a constitutional right is invaded, we are not bound 
to stand silent so long as modération is practiced. There can be no 
greater political blindness,; no more dangerous policy, than to sanc- 
tion the infringement of constitutional rights because the particular 
instance is in itself apparently harmless, or seems expédient. Admit 
the wedge ever so little, and there is nothing to prevent its being 
driven home. We are not compelled to wait until the unconstitu- 
tional measure becomes ruinons confiscation, or an intolérable inter- 
férence with Personal liberty. In respect of constitutional guaranties, 
we hâve a i:ight to expect absolute security and protection, and the 
courts are under a duty to enforce the constitutional provisions guar- 
antying our rights wholly irrespective of the degree of infringement. 
Présent inconvenience, however great> présent expediency, however 
tempting, can never justify the slightest disregard of any provision of 
a constitution." 

In this discussion I hâve not considered the controversy concerning 
hydrant rates for water si^pplied to the city, alleged by the complain- 
ant to be unreasonably low, nor bave I considered the water rates 
for public buildings paid for by the city. The questions discussed 
hâve had relation only to the rights of privàte consumers, and in this 
connection thç court at the close of the oral argument suggested a 
query as to the efïect of an injunction upon private consumers di- 
rected to the défendants the board of supervisors, or the officers 
of the municipal corporation. An examination of the authorities sub- 
mitted by the counsel for the complainant with this question in view 
has satisfied me tkat there will be no difïîculty in this aspect of the 
case. The board of supervisors, or the municipal corporation, or per- 
haps both, represent the water rate payers in this controversy, and 
are bound by the proceedings. This has been established by abundant 
authority. Reagan v. Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 
38 L. Ed. 1014; Smyth v. Ames, 169 U. S- 466, 18 Sup. Ct. 418, 42 
<L. Ed. 819; San Diego h. & T. Co. v. National City, 174 U. S. 739, 
10 Sup. Ct. 804, 43 L. Ed. 1154; San Diego L. & T. Co. v. Jasper 
(C. C.) 1 10 Fed. 702 ; San Diego L. & T. Co. v. Jasper, 23 Sup. Ct. 
571, 47 L. Ed. 892 ; Los Angeles City Water Co. v. t,os Angeles (C. 



VON FABEK V. FABER. 603 

C.) 88 Fed. 720; Chicago & Northwestern Ry. Co. v. Dey (C. C.) 
35 Fed. 866, i L. R. A. 744; Spring Valley Waterworks v. Bartlett 
(C. C.) 16 Fed. 615, 8 Sawy. 555; Spring Valley Waterworks v. San 
Francisco, 82 Cal. 286, 22 Pac. gio, 6 L. R. A. 756, 16 Am. St. Rep. 
116; San Diego Water Co. v. San Diego, 118 Cal. 556, 50 Pac. 633, 
38 L. R. A. 460, 62 Am. St. Rep. 261. 

It follows that, in view of ail the circumstances o£ this case, the 
court is of the opinion that the ordinance will not furnish the com- 
plainant a just or fair compensation for the service to be rendered, 
or a reasonable and just return for the use of its property; that the 
ordinance will be confiscatory in efïect, and deprive complainant of 
its property without just compensation and without due process of 
law ; and that it is probable that upon the final hearing it will be so 
determined. 

A preliminary injunction will therefore issue, restraining the de- 
fendants pendente lite from enforcing either the ordinance of March 
g, 1903, or the ordinance of May 23, 1903 ; and the complainant will 
give bond in the sum of $135,000 to answer ail damages which the de- 
fendants or any person injured by reason of this injunction may sus- 
tain if, upon the entry of a final decree upon the merits, it shall be de- 
termined to hâve been improperly issued. 



VON FABER et al. v. FABER. 
(Circuit Court, S. D. New Yorli. August 18, 1903.) 

1. UîIFAIR TrADB — USK OF NaMB, 

Plaintifl: waa tlie successor of tlie original Faber pencil manufactur- 
ing business, established in 1761, which business became and is widely 
known under the name "A. W. Faber," who succeeded the originator 
of the business. Thereafter defendant's father, Eberhard Faber, was 
appointed sole agent for the United States of the German house of 
Faber, and was authorized to manufacture a low grade of lead pencils, 
but was never glven the right to use either the name "Faber" or "A. 
W. Faber." Defendant's father, however, wrongfuUy labeled certain 
of bis penclIs with the name "Faber," and défendant, on succeedlng to 
hls father's business, over plaintifC's protest, continued to label his pen- 
cils "E. Faber," "Faber," "Faber Pencil Company," and "Eberhard 
Faber Pencil Company," which resulted In mlsleading plaintifC's cus- 
tomers to think that defendant's pencils were mannfactured by the 
original house of Faber. The agency was subsequently terminated by 
reason of thèse practices, and défendant subsequently signed a written 
contract agreeing not to use the word "Faber" without the word "Eber- 
hard." or the initiais of defendant's flrst name. Défendant, however, 
failed to coraply v.ith this oontract, and continued to stamp his pencils 
as before. Held, that défendant was guilty of unfair trade, and that 
plaintifC was entltled to an injunction restraining him from using the 
word "Faber" without the prelix "Eberhard" or "John B." or "J. Eber- 
hard." 

2. Same— Familt Name. 

Where a family name bas become a trade-mark applied to a manu- 
factured article, no spécial right to use the same accrues by virtue 

If 1. Untair compétition, see notes to Sheuer v. Muller, 20 0. C. A. 165; 
Lare v. Harper & Bros., 30 0. C. A. 376. 
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of the relation wMch descendants bear to the original manufacturer 
of the same name; such descendants being entitled to use sueh famlly 
name only In connection wlth some dlstlngulsliing name or initial where 
tbe use of the surname alone would create uufair compétition in trade. 

In Equity. 

The blll of complalnt was flled, prajing a writ of injunction enjoining 
the défendant, hls servants, etc., from maklng, selling, or causlng to be 
made or sold, or advertislng, or causing to be advertlsed, any lead pencils, 
erasive rubber, rubber bands, etc., bearlng on sald goods, or on the labels, 
wrappers, boxes, or other coverings afflxed thereto, or in which they are 
contained, stamp lettering, or other marks, containing the name of "Faber," 
or "Faber Pencil Company," or any llke or kindred désignation in which 
the name "Faber" is used without the preflx "Kberhard," or in which the 
name "Faber" Is used, associated with "Eberhard Faber," or "E. Faber," 
or otherwise, in such a way as llkely to cause a purchaser or consumer 
to belleve that the defendant's business is complainants' business, or that 
defendant's goods are the original Faber goods, or the products or goods 
of thèse complainants or of their predecessors in business. The gist of 
the charge of the complalnt is that the défendant is wrongf ully and un- 
lawfully using the name "Faber" in the manufacture and sale of lead 
pencils, to the confusion of the public, and the great damage and Injury 
of the complainant and its business. The bill of complaint also demands 
an accountlng and a judgment for damages. 

Fred. W. and Alfred E. Hinrichs (Frédéric W. Hinrichs, of counsel), 
for complainants. 

Forbes & Haviland, for défendant. 

RAY, District Judge (after stating the facts as above). The house 
of A. W. Faber was established in 1761, and is one of the oldest and 
best-known bouses engaged in the manufacture of pencils in the world 
— possibly the oldest and the best-known house. The central seat 
of its business is at Stein, Bavaria, where its pencil manufactory is 
situated. As a lead-pencil manufacturer and dealer, the house is 
principally known. This house started business on a moderate scale, 
which grew to enormous proportions. At the présent time it has 
more than one factory, and branch houses at Berlin, Paris, London, 
and New York, with agencies at other large and central cities. In 
a circular issued by the défendant about the year 1890, and which is in 
évidence, a condensed history of the house is given as follows : 

"Kasper Faber settled in the llttle village of Stein, near Nuremberg, and 
there commenced the manufacture of Faber's pencils in 1761. He carrie(J 
the weekly product of his factory to Nuremberg in a hand basket. But 
the high priée pald for his goods furnished the best proof of their early 
superiorlty. Anthony William Faber, whose name the firm bears to this 
day, succeeded hls father, Kasper Faber. The business gradually grew 
under the successive owners, but under the management of Mr. John Lothar 
Faber, who afterwards became Baron Lothar von Faber, the business In- 
creased rapidly. He associated with him hls two brothers, Mr. Johann Faber, 
who remained at Stein, and Mr. Eberhard Faber [the father of this défend- 
ant], who came to the United States, and established a branch house in 
New York, In which was centered the trade of North America. In 1861 
a centennial festival was held at Stein, in which employers and employés 
Joined. Ali of the Faber's pencils used in the United States were made 
In Germany or hère in New York, the more expensive ones being the im- 
ported pencils. The graphite used In making the very best pencils was 
drawn from Siberia." 
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The défendant, having the same family name as the complainants, 
has, Jt is contended, failed to use hls name when competing with the 
complainants, A. W. Faber, in such a way as to differentiate his estab- 
lishment and his goods from those of the complainants; and the 
charge is that the défendant simulâtes complainants' mode and manner 
of putting up and placing on the market its most popular Unes of pen- 
cils. The complainant contends that the défendant tends to breed and 
has bred confusion in the market, and caused purchasers and users of 
lead pencils, etc., to purchase the goods made and sold by the défend- 
ant, when they desired to purchase and use the goods made by the 
complainant.. 

The évidence in this case, which is very voluminous, shows that 
formerly the relations of the defendant's house to the complainants' 
house were those of sole agent for the United States, in a very broad 
and comprehensive sensé. For many years the father of the présent 
défendant was the sole agent for the United States of the complain- 
•:nts' predecessor, and there was net only a business but a family 
relationship. In the beginning and for many years the A. W. Faber 
house furnlshed capital for the defendant's predecessor, including 
manufactured goods, and the défendant house sold the A. W. Faber 
house goods; but after a time the défendant house was given the 
right to manufacture and sell a low grade and inferior quality of lead 
pencils, but was not given the right ever to use either the name "A. 
W. Faber" or "Faber." After a time the défendant, formerly known 
as John Robert Faber, John Eberhard Faber, also known as Eber- 
liard Faber and E. Faber, following out certain practices in which his 
father, as agent for the plaintiff house, had indulged, began to use 
the name "Faber" upon lead pencils, and in connection with other 
stationary goods which he was making and selling in the United States 
on his own account and for his own profit and gain, in compétition 
with the plaintiff house; the agency having been terminated March 
31, 1894, because, mainly, of the alleged wrongful and illégal practices 
of the défendant. The défendant has made, against the protest of the 
complainant, the principal lines of A. W. Faber's pencils, distinctly 
imprinted and labeled "E. Faber" ; and thèse lines of pencils hâve 
been made of the same size and shape as complainants' pencils, and the 
same quality of pencils hâve been put up in packages of the same size 
and shape, with labels of the same color and markings, and in such a 
manner as to actually confuse the public, and induce those who désire 
to purchase the A. W. Faber pencils to purchase the pencils made by 
the défendant. In the manner mentioned, and by using the name "E. 
Faber" instead of the name "Eberhard Faber," the trade has been 
easily misled, and, to quite an extent, in différent parts of the United 
States; many persons having purchased the defendant's pencils, be- 
lieving they were purchasing the A. W. Faber pencils. Thèse prac- 
tices, persisted in by the défendant, hâve not only injured the com- 
plainant in its business, but, if allowed, will still further injure the 
complainant. The court is satisfied that thèse practices of the défend- 
ant hâve been persisted in and were adopted for the purpose of taking 
away and injuring the legitimate business of the complainant. The 
défendant knew that the house of A. W. Faber had come to be known 
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generally as the Faber House, or the House of Faber, and that its 
pencils were known the world over, wherever used, as the Faber 
pencils. 

The défendant bas not used bis full name in designating bis goods, 
nor has he used tbe initiais "J. E. Faber." The défendant, in putting 
up and packing bis goods for the market, has in many instances ex- 
tensively so packed them and so placed the labels about packages as 
to conceal from the ordinary observer tbe initial "E.," and in this way 
bas still further confused tbe public and purchasers, and caused bis 
product to be purcbased, sold, and used as tbe Faber pencil, tbe pur- 
chasers and users believing that tbey were purchasing the goods of 
the ancient, established house of A. W. Faber. Formerly tbe de- 
fendant, in his ordinary correspondence and in bis business and social 
relations, gave and used and signed tbe name "John Eberbard Faber," 
and it was mainly, if not entirely in connection with the practices 
above mentioned, which interfered with and seriously afïected and in- 
jured the business of the house of A. W. Faber,' that the défendant 
used tbe name "E. Faber." 

As early as the year 1897 the attention of tbe défendant was called 
to bis unfair methods of trade and compétition in the pencil busi- 
ness and in the rubber stationery business. The défendant denied 
that he had misused tbe name of Faber, and denied that tbere had 
ever been any agency on the part of his house for the house of A. W. 
Faber; and the défendant then claimed that the numbers on the 
pencils had been devised by bim (the défendant). It appears from 
the évidence that the défendant, in carrying on his business, bas used 
tbe same numbers on certain goods or qualities of pencils used by tbe 
house of A. W. Faber, for tbe same grade and quality of pencil. 
The défendant also used the words "Faber Pencil Co." and the 
words "Faber Pencil Works" to designate his works, business, etc.— 
substantially the names that had been used by the défendant, as 
agent for the plaintifif house, to designate the business, etc., of the 
complainants. In 1894, and before the dissolution of tbe agency, 
the défendant had agreed that ail pencils made by him should be 
sold under tbe name of "Graphite Pencil Co." For many years, 
while tbe agency continued, A. W. Faber bad permitted the de- 
fendant and bis predecessors to counterstamp the A. W. Faber lead 
pencils with the words, "E. Faber, New York, sole agent." In this 
way the words "E. Faber" had for many years prior to tbe dissolu- 
tion of the agency been associated with the name "A. W. Faber," 
and with the pencils made and sold by the complainant house. 
Hence the use by défendant of the name "E. Faber," when be came 
to set up the pencil business for himself, does not, in fact, distin- 
guJsh the business or the pencils of the défendant from those of the 
complainant. 

Formerly and generally during the agency, pencils, pencil cases, 
and rubber goods werè advertised as "A. W. Faber's Domestic 
Pencils," "A. W. Faber's Gold Pens and Pencil Cases," "A. W. 
Faber's Rubber Goods," while penholders and miscellaneous sta- 
tioner's articles were advertised as "E. Faber's," he conducting a 
business in that line for himself. Ail pencils of foreign or domestic 
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make were labeled "A. W. Faber," when they bore the name "Faber" 
at ail. About 1895 or 1896 the word "Faber" was introduced by 
défendant into price lists, etc., of rubber goods. Instead of "A. W. 
Faber's Rubber Goods," we hâve "Faber's Rubber Goods." Thèse 
rubber goods were made by C. Roberts & Co. for A. W. Faber and 
for Eberhard Faber. It was after or at about the time the défend- 
ant became a partner in the iirm of C. Roberts & Co. that he made 
this change. The défendant, while agent for A. W. Faber, claimed 
that the word "Faber" was the very essence of the désignation of 
A. W. Faber's goods. About the year 1895 or 1896 the défendant 
commenced to apply the name "Faber" alone to his goods. 
In March, 1898, a contract or agreement was made as follows : 

"Between the firm A. W. Faber, represented by Baroness Ottille von 
Faber in Stein, as proprietress, and the flrm Eberhard Faber, represented 
by Mr. Lothar W. Faber, lu as partner, the foUowing agreement was made 
to-day. 

"Par. 1. The firm of Eberhard Faber is indebted to the firm A. W. 
Faber, as a resuit of the business relation formerly subsisting between 
them in the total sum of $200,000, subject to interest at 4%. For this 
amount a mortgage bas been recorded in the name of Baron Lothar von 
Faber, the late owner of the firm A. W. Faber, on the property Nos. 541, 
543, 545 and 547 Pearl Street, New Yorlj; and by agreement of February 
26th, 1894, the firm of Eberhard Faber has undertaken to reduce this mort- 
gage to $100,000, and to repay during the years 1896, 1897 and 1898, re- 
spectively, one-third part of thèse $100,000. The interests accruing out of 
the above $200,000 were paid by the firm of Eberhard Faber down to the 
end of the year 1897. But the payments agreed upon on account of capital 
hâve remalned In default, and the flrm of A. W. Faber has, therefore, brought 
suit agalnst the flrm of Eberhard Faber to enforce the payment of the two- 
thlrds remaining due and payable for the years 1896 and 1897. 

"Par. 2. Baron Lothar von Faber being deceased and having been sue- 
ceeded by his widow, Ottilie von Faber, as heir; and said Pearl Street 
property, referred to In paragraph 1, having likewise passed in the mean- 
while to Mrs. Jenny Faber, mother of the former proprietors; it is herèby 
agreed that a new mortgage is to be executed to Baroness Ottilie von Faber 
lu the amount of $200,000, for the term of three years, during which time 
the mortgagee shall hâve no right to call for payment of the principal debt. 
which is to bear Interest at 4% and be secured on the property in Pearl 
Street above described. To render this possible, measures are to be taken 
exactly in accordance with proposais already made and communicated dur- 
ing the last year by Messrs. Fred W. & Alfred E. Hinrichs on behalf of 
the firm of A. W. Faber to the firm of Eberhard Faber — i. e., the prop- 
erty at présent standing in the name of Mrs. Jenny Faber is to be transferred 
temporarily to her son Lothar W. Faber, in order that he, jointly and sev- 
erally with Mr. John Eberhard Faber, exécute a new bond, which Is to ac- 
company the mortgage newly to be executed by Mr. Lothar W. Faber. As 
soon as this bond, which is to be given by both partners of the flrm of 
Eberhard Faber, shall hâve been executed, the title in the property is to be 
retransferred to Mrs. Jenny Faber. 

"Par. 3. This agreement, as laid down In paragraph 2, is to be per- 
formed within four months from the date of this instrument. For the 
same period of time, of four months, the firm of A. W. Faber agrées to 
desist from further proceeding in the suit brought against the firm of Eber- 
hard Faber. 

"Par. 4. As soon as Baroness OttiHe von Faber shall hâve corne into 
the possession of the new properly executed mortgage deed, and into pos- 
session of the bond described in paragraph 2, she will withdraw completely 
the suit brought against the flrm of Eberhard Faber, and the provisions 
inserted into the Contract of February 26th, 1894, regarding the repayment 
of $100,000, shall then be considered as canceled. 
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"Par. 6. Tbe firna ot Eberhard Faber blnds Itself to Stamp ail manufac- 
tures connected wlth lead pencils traeeable to Its establishment, not without 
flrst name, or at leàst with the iQltials of the flrst nanàe, and under ail 
circumstanees to avold anything whlch could tend to confusion as to the 
manufactures of the two flrms. 

"Thls agreeq;ient shall bave full valldlty ouly after Mr. John Bberhard 
Faber, as copartner of the flrm of Eberhard Faber, shall bave added hls 
signature hère bélow. 

"Stein and New York, March lôth, 1898. A. W. Faber. 

"Lothar W. Faber. 
, "Eberhard Faber." 

Under this agreement, the défendant should hâve labeled his pen- 
cils, etc., either "J. E. Faber," or with his full name, "J- Eberhard 
Faber," or "John E. Faber." This is evidently the letter and spirit 
of the agreement. The purpose was to sufficiently separate the 
désignations, and there is a wide différence, on such a question as 
is presented in this case, between "J. E. Faber" and "E. Faber." 
March i6, 1898, the signs on defendant's factory at Greenpoint were 
"Faber's Fencil Co." The complainant protested, but défendant did 
not change the signs until about the time the bill of complaint herein 
waç filed. As late as September, 1900, the defendant's pencils were 
being sold, even at Calcutta, Asia, marked, "Faber Pencil Co., U. S. 
A." In short, the défendant violated both the letter and spirit of the 
agreement. Owing largely, if not entirely, to thèse acts of the de- 
fendant, communications intended for the one house would go to 
the other, and vice versa. If either has the right to use the name 
"Faber" alone, in designating pencils and kindred goods, that right 
belongs to the complainant. The house of A. W. Faber was so old 
and so well established and so well known, and its goods were so 
popular and reliable, that, in the estimation of the public and of the 
trade, "Faber pencils," etc., and "Faber Pencil Co.," conveyed to 
them the idea of A. W. Faber's pencils, etc. The name "E. Faber" 
does not sufficiently distinguish the defendant's goods from the com- 
plainants' to prevent confusion with the public and the trade, and 
the resuit has been, is, and will be, as stated, that the trade and 
users of pencils, etc., purchase and use defendant's goods when in- 
tending to purchase and use the complainants'. This fact is well 
known to the défendant, and such resuit was and is intended by him, 
and is the natural resuit of his conduct and business methods. 

There is a great mass of évidence in this case, to which the court 
has given careful attention. Sonie five days were given to the argu- 
ment, and this court has given the briefs of counsel a careful read- 
ing and careful considération, with the above resuit as to the salient 
facts. 

The question is, what remedy, if any, can this court give the com- 
plainant? It seems plain that the défendant ought to be restrained 
and enjoined from using the name "E. Faber," alone, in making, 
advertising and designating his goods, so far as they compete with 
those of the complainants. The complainants use the name "A. 
W. Faber." The défendant should use the name "J. E. Faber," 
or "J. Eberhard Faber," or "Eberhard Faber," as he may elect. 
Both are carrying on the business of manufacturing lead pencils 
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and the other goods mentioned. They are in compétition. Such 
compétition should be fair. Neither has the right to monopolise 
the name "Faber," or resort to unfair methods, resulting in confu- 
sion or injury to the business of the other, of the character mention- 
ed. Many other transactions and occurrences might be mentioned, 
demonstrating the facts found as above stated, but it is unnecessary 
to enter into détails. 

It is not assumed that the défendant, as an original proposition, 
may not put his pencils in packages to suit himself, or use such col- 
ored wrappers and labels as he pleases, or number the grades as he 
sees fit; but when this is donc by him in imitation of the goods of 
the house of A. W. Faber, for the purpose of injuring the business 
of that house, and supplanting their pencils, etc., by his own, and 
leading the purchasing and consuming public and the trade to think 
they are still purchasing and using the goods of A. W. Faber, a 
différent question is presented. The father of the défendant, when 
acting as sole agent for the United States for his uncle, the complain- 
ant house, took out for himself, and registered as his own, the trade- 
mark "A. W. Faber," but subsequently assigned it to the Baron 
Lothar von Faber, then the house of which the complainant is the 
successor. Subsequently the défendant applied in his own behalf 
for the trade-mark "A. W. Faber." This is mentioned as bearing 
on the intent of défendant. Défendant admits he did not know of 
the taking out of such trade-mark and its assignment. 

The défendant urges that the complainant has acquiesced in the 
acts of the défendant, especlally in his use, etc., of the names "E. 
Faber," "Faber Pencil Company," etc., and that the complainant's 
lâches should bar the granting of injunctive relief. The court does 
not agrée with this contention. The complainant has been con- 
stantly objecting when thèse acts of défendant hâve become known 
to it. Negotiations hâve been had, changes made, etc., but défend- 
ant has failed to comply with just demands — even with the terms 
of his own written agreement. The complainant, at last, was com- 
pelled to resort to the courts. No undue haste was shown to pre- 
cipitate a family litigation, and the court holds that there has been, 
under the circumstances, no lâches. There are cases where resort 
to the courts should be speedy, and others where a resort to litiga- 
tion should be the last remedy resorted to. 

Actions to restrain unfair compétition in trade, it is said, are based 
essentially upon fraud. That fraud must be proved. It cannot be 
inferred from unimportant similarities not calculated to mislead the 
purchaser. That the action may be maintained where it appears that 
the défendant is destroying or attempting to destroy an honest busi- 
ness by dishonest means. That the gravamen of the action* is a 
fraudulent purpose on the part of the défendant to represent to the 
public that the plaintiff's business is his business, and by fraudulent 
misstatements to deprive the plaintifï of profits which he would oth- 
erwise receive. Fer Cox, J., Second Circuit, October term, 1902 
(KipHng V. G. P. Putnam's Sons, 120 Fed. 631). The court cites 
Lawrence Manufacturing Company v. Tennessee Manufacturing 
Company, 138 U. S. 537-549. " Sup. Ct. 396, 34 L. Ed. 997. 
124 F.— 39 
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In Glob&iWernicke Co. v. Brown & Besly, 121 Fed. 90, the court 
(G.';Ç. A., Seyenth Circuit) held, ''The imitation of complainant's box 
lettef' files, by défendant, by the use of the same names, çniblems, 
and colors, in such manner as tq deceive purchasers as to their qrigin 
(that is, their true maker," cqnstitutes unfair compétition, which en- 
titled the complainant to an injunction. Headnote i is as follows : 

"Complainant for many years made and sold box letter files under the 
names of 'Leader' and 'Bureka' files, The names were printed on the back 
of each file, and also on an emblem on the first of the index sheets Inside. 
Complainant's name dld not appeàr on the files, but they became thoroughly 
well known to the trade by the names, make-up, and markings as the product 
of its factory, and attained a large sale. Subsequently défendant placed on 
the market files which copied those of complainant in names, emblems, colors, 
size, and style of type and gênerai make-up, so exactly that it would mislead 
the ordlnary consumer, and hâve nothlng thereon to indicate the maker. 
Held, that such action constltuted unfair compétition, and entltled complain- 
ant to an injunction restrainlng défendant from the use of such imitations, 
Including the names and emblems, wlthout regard to whether or not they 
constltuted trade-marks." 

See, also, Hires Co. v. Consumers' Co., 41 C. C. A. 71, 100 Fed. 
809; Sterling Remedy Go. v. Spermine Médical Co., 50 C. C. A. 657, 
112 Fed. 1000. 

In Globe-Wernicke Go. v. Brown et al. (G. G.) 121 Fed. 185, held, 
that the word, "elastic," under the évidence, had been used by the 
plaintifï for such a length of time as to hâve acquired a secondary 
meaning in the trade and with the gênerai public, as identifying its 
sectionâl bookcases, and similar articles of its manufacture, and to 
entitle it to protection against the use of such word in connection 
with the goods of other manufacturer s, even if not valid as a tech- 
nical trade-mark. 

In Bis^ell Ghilled Plow Works v. T. M. Bissell Plow Go. (C. C. A., 
D. Mich.) 121 Fed. 357, held, that "the right to relief in an action for 
unfair compétition in trade is not dépendent upon an actual fraudulent 
intent, where the conduct of défendant was such as would naturally 
deceive the public as to the origin of the goods, and where it is shown 
that such déception actually resulted." A person is ordinarily held 
to intend the conséquences of his acts, when he understands his acts, 
and they are deliberate, especially ; and, if such acts by a business 
competitor are calculated to deceive the trade, the public, and the user, 
and to palm ofï the goods or manufactures of such person for those 
of his competitor, and such is the actual resuit, and such person re- 
fuses to cease such conduct, the legitimate conclusion is that he in- 
tended and intends to cheat and defraud not only the competitor, but 
the trade, the gênerai public, and the users and consumers. Such 
acts, persisted in, constitute fraud'. 

In "the case last cited (121 Fed. 357) the first headnote is as fol- 
lows : 

"Complainant corporation was organized In 1881 under the name of 'The 
South Bend Pulp Company,' and engaged in business at South Bejid, Ind., 
in the manufacture of wood pulp, and also in the manufacture and sale of 
plows. Its largest stockholder, who was président and gênerai manager, 
was T. M. Bissell, who had been in the manufacture of plows for some years, 
and was the holdèr of patents for Improved methods of making the same, 
which he transferred to the corporation. Its plow business was separate, and 
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■was always conducted under the department name of 'The Bissell Cliilled 
Plow Works,' and ail of its plows were marked with the name 'Bissell,' in 
connection with other désignations, and became known to the trade by such 
name. The making of plows was or became its principal business, and in 
1891, with the consent of Bissell, its name was changed, through statutory 
proceedings in the court, to 'The Bissell Cîhilled Plow Works,' and it con- 
tinued its business from that time under such name. About that time, Bis- 
sell, having sold a part of his stock, retired from the management, and he 
thereafter organized a corporation under the name of 'The T. M. Bissell Plow 
Company,' which engaged in the manufacture and sale of plows in South 
Bend, making substantially the same plows as complainant, and marking 
them with the name 'Bissell.' After a year or so Bissell died, and the busi- 
ness of such corporation was discontinued. Subsequently certain of défend- 
ants residing at Eaton Kapids, Mich., purchased a part of the stock, patterns, 
etc., of the corporation, taking an assignment of the right to use its cor- 
porate name, and organized the défendant corporation under the same name 
which engaged in making plows at Eaton Rapids. Oirculars were issued, 
stating the removal of the company from South Bend, and containing pic- 
tures of Bissell, and referring to him as 'the inveutor of chilled plows, once 
made in South Bend, Indiana, now only by the T. M. Bissell Plow Co., Eaton 
Rapids, Mich.' Its plows were also ail marked with the name 'T. M. Bissell,' 
and were similar in design and appearance to those of complainant. The 
original Bissell patent for chilling was owned, and the process used, by com- 
plainant, which also held shop rights for the use of later patents, some of 
which were afterward owned and used by défendant. No one by the name 
of Bissell, or connected with the prior Indiana corporation of the same 
name, had any connection with défendant. There was évidence that retail 
purchasers in many cases did not know the dilference between the two 
makes, and would accept either as a Bissell plow. Held, that the second 
Indiana corporation had no right to use the name 'Bissell' as it did, either 
in its corporate name or as a mark on its product, as against complainant, 
which had acquired the prier right, and that défendant obtaiued no right by 
the attempted assignment; that the action of défendant in the use made of 
the name in both respects constituted unfair compétition." 

In Walter Baker & Co. v. Sanders, 80 Fed. 889, 26 C. C. A. 220 
held: 

"One entering into compétition with another person of the same name, who 
has an old, established business, is bound to distinguish his goods from those of 
the latter so as to prevent confusion." Also: "When, by long use, the words 
'Baker's Chocolaté' had come to mean, in the minds of the public, complaln- 
ant's goods, held, that a subséquent maker of chocolaté, with the same name, 
was not entitled to use that name, whether with his given name or its initiais, 
in such manner as to announce that the goods he sells are 'Baker's Choco- 
laté.' " 

This rule seems to be just and équitable. While ordinarily every 
man has the right to use his own name as he pleases, still he has no 
right to use it in such a way as to deceive the public or the trading 
or business world, or in such a manner as to purposely injure the 
business of his competitor of the same name by disposing of his 
own wares as the manufactures of this business rival. Especially is 
this true when such business competitor has the older business, and 
the lirst long-estabHshed use of the name. 

In Elgin National Watch Co. v. Illinois Watch Case Co., 179 
U. S. 665, 21 Sup. Ct. 270, 45 Iv. Ed. 365, the Suprême Court held : 

"Words which are merely descriptive of the place where an article is 
manufactured cannot be monopolized as a trade-mark, and this is true of 
the word 'Elgin,' as in controversy in this case. Where such word has ac- 
quired a secondary signification in connection with Its use, protection from 



G12 124 FEDERAL REPORTER. 

imposition and fraud will be afforded by the courts, while at the same tiiue 
it may not be susceptible of reglstratlon as a trade-mark under the act of 
Oongress of March 3, 1881 [21 Stat 502, c. 138, U. S. Comp. St 1901, p. 
3401]." 

In the opinion the court saîd: 

"In other words, the manufacturer of particular goods is entitled to the 
réputation they bave acquired, and the public is entitled to the means of 
âistlngulshing between those and other goods: and protection is accorded 
against unfair dealing, whether there be a teehnical trade-mark or not. 
The essence of the wrong consists of the sale of the goods of one manufac- 
turer or vendor for those of another. • • * But where an alleged trade- 
mark Is not in Itself a good trade-mark, yet the use of the word bas come 
to dénote the particular manufacturer or vendor, the relief against unfair 
compétition or perfldious dealing ■will be awarded by requiring the use of 
the Word by another to be conflned to Its primary sensé, by sucb limita- 
tions as will prevent misapprehension on the question of orlgin. In the latter 
elass of cases sucb cireumstances must be made eut as will show wrougful 
intent in fact, or justify that inference from the inévitable conséquences of 
the act complained of." 

Citing Lawrence M. Co. v. Tennessee M. Ce, 138 U. S. 537, 549, 
II Sup. Ct. 396, 34 L,. Ed. 997; Coats v. Merrick Thread Ce, 149 
U. S. 562, 13 Sup. Ct. 966, 37 L. Ed. 847; Singer Mfg. Co. v. June 
Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 Iv. Ed. 118. 

This being true of a mère geographical name — the name of a place 
where the business is carried on or the goods are made — how much 
more ought the same principle to apply in the case of the name of the 
manufacturer or vendor of an article ! 

It, of course, stands to reason, and is in accord with common sensé, 
that no man can be compelled to forego the use of his own name in 
carrying on his business. That is not what the courts hâve donc or 
attempted to do. This is not attempted in this case. But the courts 
hâve and will, in a proper case, direct two persons of the same name, 
or doing business in the same place, to so use their names, or the name 
of the place, as to prevent the one from intentionally injuring the 
legitimate and established business of the other, or deceiving the 
pubHc as to the origin of the goods they are purchasing or using. If 
the défendant is willing to rely on the merits and réputation of his 
own goods, he should be willing to label, mark, and advertise them 
as the goods or manufactures of "J- Eberhard Faber," or "John E. 
Faber," or "Eberhard Faber" (the name of his house) ; and there is 
no necessity, if honest compétition is the intention, for using the mère 
initial "E." in connection with the word "Faber." It must always be 
remembered in this connection that the house of "A. W. Faber" estab- 
lished the lead pencil business not only in Europe, but in the United 
States, and that Eberhard Faber, the father of the défendant, and 
brother of Baron von Faber (plaintiff's predecessor), was merely 
the agent of the house of A. W. Faber, and that until 1895 or 1896 the 
défendant was merely agent, having the right to make and sell some 
inferior grade of domestic pencils on his own account. The défendant 
has no right to the name "Faber," but, as he succeeded his father, it 
is not improper to allow him the use of the name "Eberhard Faber," 
although that is not his full name. That is the name of defendant's 
house, as "A. W. Faber" is the name of complainants' house. 
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In thîs connection it may be well to call attention to Allen B. 
Wrisley Co. v. lowa Soap Co. (C. C. A.) 122 Fed. 796, and the cases 
there cited, although the case déclares no new principle. In Royal 
Baking Powder Co. v. Royal (C. C. A. 6th Circuit, March 16, 1903) 
122 Fed. 337, we hâve another décision relating directly to confusion, 
etc., unfair compétition, growing out of the use of the same name, and 
the power and duty of the court in such cases. 

It lias been intimated and suggested that the confusion has resulted 
largely from the acts and conduct of the complainant, or complainant 
house. If this were true, or such confusion was contributed to by 
complainant, the court would deny relief. Worden v. California Fig 
Syrup Co., 187 U. S. 516, 23 Sup. Ct. i6r, 47 L. Ed. 282. That is a 
trade-mark case, but the same principle should apply her.e. But this 
court cannot find évidence that the complainant house is at ail respon- 
sible for the existing conditions, uniess it be said that, desiring to avert 
family litigation, it allowed the défendant too much time, "too much 
rope," during which he grew bolder and more aggressive, instead of 
desisting from conduct calculated to confuse and mislead the public, 
etc. 

In R. W. Rogers Co. et al. v. William Rogers Manufacturing 

Co., 70 Fed. 1017, 17 C. C. A. 576, the headnote is: 

"A corporation whlch, by arrangement with one R. W. R., takes his name, 
and stamps it upon articles sold by it, with the purpose of induclng the public 
to thlnk that in purchasing such articles they are purchasing the product of 
another 'R' Company of established réputation, will be restrained from using 
such stamp." 

In the opinion of Shipman, C. J., he says : 

"There cannot be much controversy in regard to the aspect wlth which 
the law regards the state of facts disclosed in the afHdavlts. The falr aîid 
honest use of a person's own name in his ordinary and legitimate business, 
although to the détriment of another, ■will not be interfered with. A trlcky, 
dishonest, and fraudulent use of a man's own name for the purpose of de- 
ceivlng the public, and of decoying it to a purchase of goods under a mis- 
take or misapprehension of facts, will be prevented. Every case und«r this 
branch of the law of trade-marks turns upon the question of false représen- 
tation or fraud. In this case Eogers helped to establish a corporation whlch 
took his name for the purpose of induclng the public to think that they were 
buying the well-known Rogers goods, and for the purpose of surreptitiously 
obtaining the advantage of the good réputation which other manufacturera 
had given to articles stamped with that name. The use by the défendant 
corporation of this name is not merely an injury to the complainant, but it 
Is an intentional fraud upon the public. The différence in the resuit wlth 
which a court of equity follows an honest and a dishonest use of one's own 
name, although each use injured the person who had honestly acquired a 
use of the name as a trade-name, is shown in the valuable cases of William 
Rogers Mfg. Co. v. Rogers & Spurr Mfg. Co. [0. C] 11 Fed. 498, and Same v. 
Simpson, 54 Conn. 527 [9 Atl. S951, where, as well as in Rogers v. Rogers, 
53 Conn. 121, 1 Atl. 807, 5 Atl. 675 [55 Am. Rep. 78], a large number of 
reported cases upon this portion of the law of trade-marks are collected." 

There is nothing in Rogers v. William Rogers Mfg. Co., 70 Fed. 
1019, 17 C. C. A. 576, to conflict with the three cases cited. 

In Wyckofï et al. v. Howe Scale Co. (C. C.) iio Fed. 520, it was 

held: 

"Platntlffs acquired from the original manufacturers of Remlngton type- 
writers the sole rlght to use the name 'Remington' as a name for typewriters. 
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Thereafter descendants of the original manufacturers, also named 'Reming- 
tpn,' became members of a. corporation making a typewriter under the name 
of 'Sholes,' when tlie name was cbanged to the 'Remington-Sholes.' Held 
that, since ultimate purchasers of typewriters migbt be led to thinli thaj; 
the addition of the name 'Sholes' was a new style of the old machine, com- 
ing from the same source, such use of the name 'Eemington' was an attempt 
to deceive the public and unwarranted. No spécial right to use a family name 
which bas become a trade-mark' applied to a manufactured article accrues 
by virtue of the relation which descendants bear to the original manufac- 
turer of the same namej such descendants being entitled to no other than 
their natural rights to use their own names in the transaction of their own 
business." 

This would seem to dispose of the daim of the défendant that he 
has inherited the right in any manner to use the name "Faber" as 
he pleases, .when such use interfères with the right of the complain- 
ant. 

In Enoch Morgan's Sons Co. v. Whittier-Coburn Co. (C. C.) ii8 
Fed. 657, held: 

"It is within the discrétion of the court to enjoin an imitation of another's 
goods In the matter of form, color, or lettering of packages, when it is proven 
directly, or by strong inferential évidence, that the Imitation was willfully 
made, or when such imitation, though innocently made, results in damage 
to the one whose rights are infringed. A manufacturer who so dresses his 
goods as to enable retail dealers to sell them to customers as those of a com- 
petitor earlier in the market is ehargeable with unfair compétition, although 
he is careful himself to sell them as his own." 

In Walter Baker Co. v. Baker (C. C.) tj Fed. 181, it is held : 

"A man has a right to use his own name in connection with any business 
he honestly desires to carry on, but he will not be allowed to use it in such 
a way as to injure another having the same name; and, to prevent such in- 
jury, equlty wlll direct him how he shall use his name to dénote his own 
Individuallty. The court cannot give great weight to mère déniais by défend- 
ant of any Intent to Infringe, but will deduce his intent from his acts. One 
who enters Into compétition with another person of the same name, who 
has an old and established business, is under an obligation to more widely 
dlfCerentiate his goods from those of the latter than is required of third per- 
sons having différent names." 

Meyer v. Mcdicine Co., 58 Fed. 884, 7 C. C. A. 558, and Landreth 
V. Landreth (C. C.) 22 Fed. 41, and Pillsbury v. Flour Mills, 64 Fed. 
841, 12 C. C. A. 432, are instructive cases on the subject of the use 
of the same name by competitors in trade and in manufacture. 

It does not seem necessary to cite further authority in this case. 
In this country the law preventing unfair compétition in trade has 
been of slow growth, but the doctrine stated in the most récent oî 
the preceding cases appears to be firmly established. This court 
agrées with the principles there laid down. The complainant in this 
case is not a résident of this country, while the défendant is. This 
makes no différence, however. The complainant has the right to 
carry on business hère, and, while conforming to our laws, is en- 
titled to their protection. 

The complainant is entitled to a decree enjoining and restrain- 
ing the défendant from using the name "Faber" alone as applied to 
pencils or rubber stationer's goods, and from using the name "Faber 
Peneil Company," or "E. Faber Pencil Company," and from mak- 
ing, selling, or causing to be made or sold, or advertising, or caus- 
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ing to be advertised, any lead pendis, erasive rubber, or rubber 
bands, bearing thereon, or on the labels, wrappers, boxes, or other 
coverings affixed thereto, or in which the same are contained, either 
stamp lettering or other marks containing the name "Faber," or "Fa- 
ber Pencil Co.," or "E. Faber Pencil Co.," or any like or similar 
désignation in which the name "Faber" is used without the prefix 
"Eberhard," or "John E.," or "J. Eberhard," but the défendant may 
use the word "Faber" with either of said préfixes, as he may elect. 

This court at this time, and under the évidence, is of the opinion 
that injunctive relief to this extent is ail that the complainant is 
entitled to, and ail that is necessary. This court is of the opinion 
that it would not be justified in enjoining or restraining the défendant 
from using such colored wrappers as he may elect or see fit to use, 
or from putting up his pencils in such form of packages as he de- 
sires to use. See Globe-Wernicke Co. v. Fred Macey Co. (C. C. A.) 
119 Fed. 696. 

ïhe défendant has no right, in advertisements, to represent himself 
as the successor to the house of A. W. Faber, or as in any way rep- 
resenting it. He never had any connection with it, except as sole 
agent. The complainant is entitled to an accounting and to a judg- 
ment for such damages as it may show. The court will make some 
provision as to goods now on hand bearing the name "E. Faber." 

The decree may be settled before me on October 6, 1903, at Au- 
burn, N. Y., or at such prior time and other place as may be agreed 
upon by the parties. 

Decreed accordingly. 



DE PASS et al. v. BIDWELL, Collector. 
(Circuit Court, S. D. New York. August 14, 1903.) 

1. CusTOMS DuTiBS— Importations from Porto Rico— Foraker Act. 

Section 5 of the Foraker act, providing a temporary government and 
revenues for Porto Rico (Act April 12, 1900, c. 191, 31 Stat. 77), wliieli 
provides that on and after the day of its taking efîect ail goods, wares, 
and mercliandlse previously imported from Porto Rico, for -which no 
entry has been made, or entered without payment of duty, and under 
bond for warehousing, etc., shall be subject to the duties imposed by 
the act npon the entry or withdrawal thereof, is constitutional; and 
goods brought from Porto Rico after its cession, and wlien there was 
no duty thereon in force, and voluntarily placed and allowed to remain 
in a bonded warehouse by the owner until after such act went into effect, 
became subject to the duty thereby imposed when withdrawn for con- 
sumptlon. 

3. Constitutional Law— Ex Post Facto Laws. 

The constitutional prohibition agaiust ex post facto laws applies only 
to criminal or pénal statutes. 

This action is brought against George R. Bidwell to recover the 
sum of $2,500.97, with interest on varions amounts thereof from the 
times they were paid, and which sums, it is claimed, were illegally 
collected by the défendant from the plaintifïs as duties on certain su- 
If 2. See Constitutional Law, vol. 10, Cent. Dig. § 551. 
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gars brought from the island of Porto Rico to the United States, and 
which sugars were received at the port of New York June 24, 1899. 

John David Lannon, for plaintififs. 

Henry L. Burnett, U. S. Atty., and Henry C. Platt, Asst. U. S. 
Atty., for défendant. 

RAY, District Judge. The vessel Lilian Woodruflf sailed from the 
port of Areceibo, Porto Rico, June 12, 1899, and arrived at the port 
of New York, U. S. A., June 24, 1899. She brought as part of her 
cargo certain sugars consigned to A. S. Lascelles & Co., the plaintifïs. 
When the vessel arrived at New York, the sugars were put in bonded 
warehouses; the warehouse's entry being No. 101,121, and the bond 
No. 54,386. The entry was liquidated November 14, 1899, and duties 
asses.sed, it is asserted, under the provisions of the Dingley tarifï act 
(Act July 24, 1897, c. II, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1626]). 
June 6, 1900, the entry was rehquidated, and duties were reassessed 
under the provisions of the Porto Rican act, commonly known as the 
"Foraker Bill" (Act April 12, 1900, 31 Stat. yy, c. 191). Due protest 
was made against the imposition of any and ail duties. Thèse sugars 
wpre withdrawn from time to time, and duties paid thereon as fol- 
lows: About June 30, 1900, the sum of $332.99; about August 2, 
1900, the sum of $2,166.79; about August 8, 1900, the sum of $1.19. 
George R. Bidwell was collector of the port of New York at ail the 
times mentioned. 

The allégations of the complaint, so far as material hère, are as 
follows : 

"First. That at ail the tlmes hereinafter mentioned the sald défendant was 
the duly appointed and eommlssloned collector of customs of the United 
States at the port of New York, in the actual and unrestrlcted exercise of 
his functions as such collector, and fully vested with ail the powers and 
authorlty of hls sald office. 

"Second. That the défendant, belng such collector as aforesald, did, un- 
der color of hls sald office, and through the erroneous exercise of the powers 
and authorlty In hlm vested for the performance of his duties as such col- 
lector, unlawfully demand, and by duress of goods collect, from the sald 
plaintlfEs, sald firm of A. S. Lascelles & Co., as alleged duties upon certain 
sugars, the product of the island of Porto Rico, consigned to thèse plaintifCs 
at the port of New York, and brought thlther from the port of Areceibo, in 
the sald island, by the vessel Irilian WoodrufC, which sald vessel sailed from 
the sald port of Areceibo at or about «Tune 12, 1899, and arrived at the port 
of New York at or about June 24, 1899 (the sald sugars being those men- 
tioned and described In warehouse entry No. 101,121, bond No. 54,386, liqui- 
dated November 14, 1899, rellquldated June 6, 1900), the sum of twenty- 
five hundred dollars and ninety-seven cents (52,500.97). The sald sum was 
exacted from thèse plaintiffs in the amounts and at the times following: On 
or about June 30, 1900, the sum of three hundred thirty-two dollars aud 
ninety-nine cents ($332.99); on or about August 2, 1900, the sum of two thou- 
sand one hundred sixty-six dollars and seventy-nine cents ($2,166.79); on or 
about August 8, 1900, the sum of one dollar and nineteen cents ($1.19)— 
which sum plalntlfiCs were unlawfully and against thelr will, and in splte 
of thelr formai protest, duly made, and compelled to pay, and did pay. In 
order to obtain possession of the sald sugars, to which they were entitled, 
but which he, enabled so to do by the power and authorlty of hls sald office, 
had detained, was detaining, aud threatened to continue to detaln from them, 
exactlng as a condition of the delivery thereof such payment of sald alleged 
duties, whereas the sald sugars were not liable to duty, the same not having 



DE PA88 V. BIDWEIiL. 617 

been îmported from any foreign country, withln the meaning of any valid 
statute or executive order of the United States, but were mercliandise which 
must, under and by virtue of the provisions of the Constitution of the United 
States in that regard, be admitted to free entry in any port of tie United 

States." 

To this complaint the défendant demurs on the following grounds : 
"That said complaint does not state facts sufflcient to constltute a cause 
of action agalnst the défendant. That said goods were lawfully dutiable un- 
der the provisions of section 5 of the act of April 12, 1900, c. l&l, 31 Stat. 
77, entitied 'an act temporarlly to provide revenues and a civil government 
for Porto Rico and for other purposes.' " 

The plaintifï contends that thèse sugars were entitled to free entry 
at the time of their arrivai at the port of New York ; that they were 
liable to American duties when imported, or not at ail; that they 
were not lawfully dutiable under the provisions of section 5 of the 
act of April 12, 1900, entitled "An act temporarily to provide revenues 
and a civil government for Porto Rico and for other purposes," and 
which act went into effect May i, 1900, and contained, among others, 
the following provisions : 

"Sec. 3. That on and after the passage of this act ail merchandlse comlnj; 
Into the United States from Porto Rico and coming into Porto Rico from 
the United States shall be entered at the several ports of entry upon pay- 
ment of fifteen per centum of the duties which are requlred to be levied, 
collected and pald upon llke articles of merchandise imported from foreign 
eountries; and in addition thereto, upon articles of merchandise from Porto 
Uican manufacture coming into the United States and withdrawn for con- 
sumption or sale upon payment of a tax equal to the internai revenue tax 
imposed In the United States upon the like articles of merchandise of do- 
mestic manufacture; such tax to be pald by Internai revenue stamp or 
stamps to be purchased and provided by the Commissloner of Internai Rev- 
enue and to be procured from the collecter of Internai revenue at or most 
convenient to the port of entry of said merchandise in the United States, and 
to be affixed under such régulations as the Commissloner of Internai Revenue 
wlth the approval of the Secretary of the Treasury shall prescribe; and on 
ail articles of merchandise of United States manufacture coming iuto Porto 
Rico in addition to the duty above provided upon payment of a tax equal 
in rate and amount to the internai revenue tax imposed in Porto Rico upon 
the like articles of Porto Rican manufacture: provided, that on and after 
the date when this act shall take efCect, ail merchandise and articles except 
eofifee, not dutiable under the tarife laws of the United States, and ail mer- 
chandise and articles entered in Porto Rico free of duty under order hereto- 
fore made by the Secretary of War, shall be admitted into the several ports 
thereof, when imported from the United States, free of duty, ail laws or 
parts of laws to the contrary notwlthstandlng; and whenever the Législative 
Assembly of Porto Rico shall bave enacted and put Into opération a System 
of local taxation to meet the necessltles of the government of Porto Rico by 
this act established, and shall by resolution duly passed so notify the Prési- 
dent, he shall make proclamation thereof, and thereupon ail tariff duties on 
merchandise and articles going into Porto Rico from the United States or 
coming into the United States from Porto Rico shall cease, and from and 
after such date ail such merchandise and articles shall be entered at the 
several ports of entry free of duty; and in no event shall any duties be col- 
lected after the first day of March, nlneteen hundred and two, on merchan- 
dise and articles going into Porto Rico from the United States, or coming 
into the United States from Porto Rico." 

"Sec. 5. That on and after the day when this act shall go Into effect ail 
goods, wares and merchandise previously imported from Porto Rico, for 
which no entry bas been made, and ail goods, wares and merchandise pre- 
viously entered without payment of duty and under bond for warehousing. 
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transiJOrtatlon or any other purpose, ïor which no permit of dellvery to the 
Importer or hls agent has been Issued, shall be subjeeted to the dutles Im- 
posed by thls act, and to no other duty, upon the entry or the withdrawal 
thereof; provlded, that wheh dutles are based upon the weight of merehan- 
dise deposited In any publie or private bonded warehouse said dutles shall 
be leried and collected upon the weight of such merchandise at the time of 
its entry." 

The plaintiff contends that this action will lie against Bidwell, be- 
cause the gist of the action is the unlawful détention, and that this 
is true irrespective of whether, under the circumstances of the case, 
the Foraker bill appHed. The plaintifï further contends that if sec- 
tion 5 of the Foraker bill, by its ternis, does impose a duty on thèse 
goods, then the said tax is unconstitutional, inasmuch as it lacks uni- 
formity, and also contends broadly that section s of the Foraker bill 
is unconstitutional, being in efïect an ex post facto law, 

The case seems to présent thèse questions : First. Does the com- 
plaint charge that prior to April I2, 1900, when the Foraker act was 
passed, or prior to May i, 1900, when that act took efïect, the défend- 
ant unlawfully seized or held or detained the sugars in question? 
Second. Is not the charge in the complaint solely that thèse sugars 
were illegally detained, etc., by the imposition of duties under the 
Foraker act in June and August, 1900, rather than in November, 
1899? Third. Does the complaint charge an illégal détention, etc., 
bpth in 1900 and 1899? 

If, on the arrivai of thèse sugars at the port of New York in June, 
1899, the plaintifï voluntarily placed them in bonded warehouse, and 
there allowed them to remain until the Foraker act was passed and 
took efïect, then the only question is, was the act of the défendant, 
as collector of the port, in holding the merchandise for the payment 
of duties assessed under that act, illégal? In other words, is the 
Foraker act constitutional, wherein it, in terms, authorized the im- 
position of the duties actually paid, assuming that the gôods were vol- 
untarily placed and allowed to remain in bond until that time? If, 
however, thèse sugars were voluntarily placed in bond by the importer, 
and a duty was imposed thereon under the Dingley tarifï act, and 
they were held for the payment of such duties until the Foraker act 
took efïect, such holding and détention were illégal, for the Suprême 
Court of the United States has held that goods brought into the 
United States from Porto Rico after that territory became the prop- 
erty of the United States, and before its organization, and before the 
enactmerit of the Foraker law, and not placed in iDond, were not 
subject to the payment of any duty. As there was no tarifï law ap- 
pHcable until the Foraker act became a law, inasmuch as Porto Rico 
had ceased to be a foréign country, and Congress had not acted and 
passed a laiy imposing duties on merchandise imported from that ter- 
ritory, it cannot reasonably be claimed that the collector had the 
right to impose a duty under the Dingley tarifï act, and hold the mer- 
chandise for the payment of such duties until the Foraker act went 
into opération, and then impose duties under that law, and claim pro- 
tection under. the provisions of section 5 of that act; that is, under 
the provision "and ail goods, wares and merchandise previously en- 
tered without payment of duty and under bond for warehousing, trans- 
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portation or other purposes for which," etc. This court is of tlie 
opinion that the plaintiffs do not charge an illégal détention of thèse 
goods, or an unlawful demand, etc., prior to the imposition of duties 
imder the Foraker act; that, so lar as appears, the plaintiffs volun- 
tarily elected to make a wai>house entry, and the only compulsion or 
exaction complained of on the face of the complaint is the payment of 
the duties when the plaintiffs withdrew the goods in June and August, 
1900. No protest is alleged against making any particular entry of 
said goods on June 24, 1899, o" their arrivai at the port of New York. 
The complaint says that the défendant "did, under color of his said 
office, * * * unlawfully demand, and by duress of goods collect, 
from the said plaintiffs, * * * as alleged duties upon certain su- 
gars, the product of the island of Porto Rico * * * [hère fol- 
lows a description of the sugars, and of the time of their arrivai, 
etc.], the sum of twenty-five hundred dollars and ninety-seven cents 
($2,500.97). The said sum was exacted, * * * which sum plain- 
tiiïs were unlawfully, and against their will, and in spite of their 
formai protest, duly made and compelled to pay, and did pay, in order 
to obtain possession of the said sugars," etc. The complaint charges 
that the duties exacted were demanded and paid in June and August, 
1900, at which time, as they were in bonded warehouse, they weré, 
so far as appears from any fact stated in the complaint, subject to 
duty under the provisions of the Foraker act, and to the rates imposed 
by that act; and there is no charge that the sums exacted and paid 
were exacted or demanded under the provisions of the Dingley tariff 
act. In the absence of such allégations, it must be assumed that the 
complaint charges, and was intended to charge, that thèse duties de- 
manded and paid were levied under the provisions of the Foraker 
act, and not under the provisions of the Dingley act. This being so, 
the only question is, is the Foraker act constitutional, wherein it pro- 
vides that goods, imported from Porto Rico before the passage of the 
Foraker act, but remaining in bonded warehouse after the passage of 
that act, are subject to the duties imposed by that act ? 

Porto Rico ceased to be a foreign country on the iith day of April, 
1899, on which day the ratifications of the treaty of peace between 
the kingdom of Spain and the United States were exchanged, and 
the treaty proclaimed. This fact has been recognized by the Suprême 
Court of the United States in Dooley v. U. S., 182 Û. S. 222, 230, 
21 Sup. Ct. 762, 45 L. Ed. 1074; and also this fact was recognized 
by the Congress of the United States, in section 3, c. i, Acts 1900,^ 
c. 191, § 8, 31 Stat. 79, of the act entitled "An act to provide a govern- 
ment for the territory of Porto Rico," wherein it is declared that the 
treaty of peace was ratified April 11, 1899. It has been settled by the 
Suprême Court of the United States that Congress had power to 
enact the so-called Foraker law, and to impose duties on goods, 
wares, and merchandise brought into the United States from Porto 
Rico after that island ceased to be a foreign country. Downes v. 
Bidwell, 182 U. S. 244, 21 Sup. Ct. 770, 45 L. Ed. 1088. In that case 
it was decided: 

"The imposition of duties upon imports from Porto Rico by the act of 
Congress known as the 'Foraker Act,' approved April 12, 1900 (31 Stat. 
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77, c. 191), temporarlly provîding a civil government and revenues for that 
iBland, was a constltutional exercise of the power o£ Congress. Article 
4, § 3, of the Constitution, vests Congress with the power to dispose of and 
make ail needful rules and régulations respecting the territory or other prop- 
erty of the United States. The island of Porto Rico, by the treaty of ces- 
sion, became territory appurtenant to the United States, but not a part 
of the United States, within the revenue clauses of the Constitution, such 
as article 1, § 8, requiring duties, imports, and excises to be uniform 
"throughout the United States.' We are therefore of opinion that the island 
of Porto Rico Is a territory appurtenant to the United States, within the 
revenue clauses of the Constitution; that the Foraker act is constltutional, 
80 far as it imposes duties upon Imports from such island; and that the 
plaintiff cannot recover back the duties exacted in this case." 

Section 20 of the customs administrative act of June 10, 1890, c. 
407, 26 Stat. 140 [U. S. Comp. St. 1901, p. 1950], provides that "any 
merchandise deposited in any pubHc or private bonded warehouse, 
may be withdrawn for consumption within three (3) years from the 
date of original importation on payment of the duties and charges 
to which it may be subject, by law, at the time of such withdrawal." 
At the time the sugars in question were entered and put in bond by 
the owner, they were not subject to duty, as the Foraker act was 
not a law, and the Dingley tariflf law had ceased to be operative. 
The importer, however, did not see fit to enter thèse goods for con- 
sumption at that time, and place them upon the market, but, so far 
as appears, voluntarily placed them in government custody by making 
a warehouse entry and allowing them to remain. While it is true 
that this sugar was iraported on or about June 24, 1899, such im- 
portation was not complète and did not become a closed transac- 
tion so long as the goods remained in the custody ôf the ofifîcers of 
the customs. Until withdrawn from bond and delivered to the im- 
porter, whether on shipboard or in warehouse, they were subject 
to any duties which Congress saw fît to impose. While in this con- 
dition the goods were being imported, and became subject to such 
new législation in respect to duties and in respect to warehouse laws 
as Congress saw fît to enact. The goods were in the possession of 
the government, left there voluntarily, and properly were the subject 
of new législation. For duty purposes, not having been delivered to 
the importer until after the passage of the Foraker act, they are to 
be regarded and treated the same as though they had actually arrived 
at the port of New York after the enactment of that law. U. S. v. 
McGrath (D. C.) 50 Fed. 404; U. S. v. Goodsell Co., 84 Fed. 439, 
28 C. C. A. 453 ; Oppénheimer v. U. S. (C. C.) 90 Fed. 796 ; Fabbri 
v. Murphy, 95 U. S. 191, 24 L. Ed. 468. 

In Oppenheimer v. U. S. (C. C.) 90 Fed. 796, the court followed 
the Circuit Court of Appeals in U. S. v. Goodsell, 84 Fed. 439, 28 C. 
C. A. 453, and held that where goods were entered on August 27, 
1894, but remained in the custody of the government on the 28th of 
that month, they must be treated as imported on the 28th. 

In U. S. v. Goodsell Co., supra, the Circuit Court of Appeals in the 
Second Circuit held : 

"The act of August 28, 1894, c. 349, 28 Stat. 509, provides that, unless 
otherwise specially provided, there shall be levied upon ail articles 'im- 
ported from foreign countries or withdrawn for consumption' the rates of 
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(luty therein prescribed An importation of lemons was entered a few days 
before the passage of the act, and, according to custom and the rules of 
administration of the port, were designated for examination on ttie wharf. 
On August 29th the goods were examined there, having remained in the 
custody of the govemment up to that time, and were then sold by the im- 
porters. Held, that they were dutiable under the new law." 

In Hartranft v. Oliver, 125 U. S. 525, 8 Sup. Ct. 958, 31 L. Ed. 813, 
the bark containing the goods arrived before July i, 1883, the date 
when the act in question there went into efïect, but on that date were 
still on board the vessel; the vessel remaining with hatches un- 
broken, and with a customhouse officer in charge. The tarifï act of 
1883, c. 121, § 10, 22 Stat. 525, contained this provision: 

"That ail imported goods, wares and merchandise, which may be in public 
stores or bonded warehouses on the day and year when this act shall go into 
efCect, except as otherwise provided in this act, shall be subjected to no other 
duty upon the entry thereof for consumption than if the same were imported 
respectively after that day." 

The court said: 

"The plain meaning of this section is that, though goods are imported be- 
fore the act takes effect, yet, if they are kept until after that period in a 
public store or bonded warehouse — that is, in the custody and under the con- 
trol of ofHcers of the customs — they shall be subjected only to the duties 
thereafter leviable when they are entered for consumption," 

If importation has not ceased while goods remain in the custody 
of the custom officers, so that the owner may avail himself of a 
change in the law reducing duties, while they so remain it is difïîcult 
to understand why it should not be held that importation is not so 
far ended but that goods, in this situation, becomes subject to an in- 
crease of duty, or to the imposition by law of duties, when none 
whatever were imposed at the date of entry. The plaintiffs had no 
vested right to exemption from duty so long as the goods remained 
in government warehouse under bond. While the goods remained 
there, the plaintifïs assumed the risks of the imposition of duties by 
the lawmaking power of the government. 

It is said in Cooley's Const. Lim. (6th Ed.) p. 437 : 

"In organized society every man holds ail he possesses, and looks forward 
to ail he hopes for, through the aid and under the protection of the laws; but 
il s changes of circumstances and of public opinion, as well as other reasons 
afCecting the public policy, are ail the while calling for changes in the laws, 
and as thèse changes must influence more or less the value and stability of 
private possessions, and strengthen or destroy well-founded hopes, and as the 
power to make very many of them could not be disputed without denying the 
right of the polltical community to prosper and advance, it is obvious that 
many rights, privilèges, and exemptions which usually pertain to ownership 
under a particular state of the law, and many reasonable expectations, cannot 
be regarded as vested rights in any légal sensé." 

The collcctor had the right, when the goods were withdrawn, to 
exact the proper rate of duty under the law existing at the time of 
withdrawal. Reimer v. Schell, 4 Blatchf. 328, Fed. Cas. No. 11,676; 
Westfall V. Shook, 5 Blatchf. 383, Fed. Cas. No. 17,448; U. S. v. 
Benzon, 2 Clifï. 512, Fed. Cas. No. 14,577. And the proper rate of 
duties was that to which the merchandise was subject by the law in 
force at the time of withdrawal. See customs administrative act of 
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June 10, 1890, § 20, c. 407, 26 Stat. 140 [U. S. Comp. St. 1901, p. 
1950]. In re Gardiner, 58 Fed. 1013, 4 C. C. A. 155; Hartranft v. 
Oliver, 125 U. S. 525, 8 Sup. Ct. 958, 31 L. Ed. 813; Sherman v. 
Robertson, 136 U. S. 570, 10 Sup. Ct. 1063, 34 L. Ed. 540; In re 
Mathews (C. C.) 45 Fed. 850; Merritt v. Cameron, 137 U. S. 542, 
550,-551, II Sup. Ct. 174, 34 L. Ed. 772. 

The only constitutional limitations On the power of Congress to 
lay taxes which it is necessary to allude to hère are that the tax 
shall be for an object within the scope of the constitutional sover- 
eignty ùî the United States, and that it shall be a tax of the kind 
authorized by the Constitution, and that it shall be uniform. Gibbons 
V. Ogden, 9 Wheat. 198, 199, 6 h. Ed. 23; Hylton v. U. S., 3 Dali. 
173, I L. Ed. 556. 

Thè duty imposed by the Foraker act on "ail goods, wares and mer- 
chandise previously entered without payment of duty and under bond 
for warehousing, transportation or any other purpose for which no 
permit of delivery to the importer or his agent has been issued," is a 
uniform tax or duty, for the same duty is imposed upon ail goods 
answering that description, no matter when imported or by whom. 
The importers, bringing in goods from Porto Rico and placing them 
in bonded warehouse, pay the same duty, respect being had, of course, 
to the value of the goods. To make taxation uniform, it is not neces- 
sary that ail persons be taxed. Persons having a certain amount 
of property or more may be taxed, and those having a lesser amount 
may not, be taxed at ail. Such a law is constitutional. Persons 
having certain kinds or descriptions of property may be compelled 
to pay a tax on that property, and, so long as ail of that class are 
taxed uniformly, the law is constitutional, even though other per- 
sons, having other kinds or descriptions of property, are not taxed 
at ail. But however this may be, the question is definitely settled by 
the Suprême Court of the United States in Downes v. Bidwell, 182 
U. S. 244, 21 Sup. Ct. 770, 45 E. Ed. 1088, where it is held: 

"The island of Porto Rico Is not a part of the United States, wlthln that 
provision of the Constitution which déclares that 'ail duties, imposts, and 
excises shall be uniform thiroughout the United States.' A long-continued and 
uniform interprétation put by the executive and législative departments of the 
government upon a clause in the Constitution should be foUowed by the judi- 
cial department, unless such interprétation be manifestly contrary to its letter 
or spirit. As Congress dérives its authority to levy local taxes for local pur- 
poses withln the territories not from the gênerai grant of power to tax as 
expressed in the Constitution, it follows that its right to locally tax is not to 
be measured by the provision empowering Congress 'to lay and collect taxes, 
duties, imposts and excises,' and is not restrained by the requirement of uni- 
formity throughout the United States. But the power just referred to, as 
well as the qualification of uniformity, restrains Congress from imposing im- 
post duty on goods coming into the United States from a territory which has 
been incorporated into and forms a part of the United States. This results 
because the clause of the Constitution in question does not conter upon Con- 
gress power to impose such an Impost duty on goods coming from one part of 
the United States to another part thereof, and such duty, besides, would be 
répugnant to the requirement of uniformity throughout the United States." 

In the opinion it is said: 

"Upon the other hand, when the Constitution déclares that ail duties shall 
be uniform 'throughout the United States,' It becomes necessary to inquire 
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whether there be any terrîtory over whlch Congress has jurisdictlon which Is 
not a part of the 'United States,' by which term we understand the states 
whose people united to form the Constitution, and such as hâve since been 
admitted to the Union upon an equality with them. Not only did the people, 
in adopting the thirteenth amendment, thus recognize a distinction between 
the United States and 'any place subject to their jurisdiction,' but Congress 
itself, in the act of March 27, 1804, c. 56, 2 Stat. 298, providing for the proof 
of public records, applied the provisions of the act not only to 'every court 
and oflBce within the United States,' but to the 'courts and offices of the re- 
spective territories of the United States, and countries subject to the juris- 
diction of the United States,' as to the courts and offices of the several states. 
This classification adopted by the Eighth Congress is carried into the Kevised 
Sta tûtes as foUows: 

" 'Sec. 905 [U. S. Comp. St. 1901, p. 677]. The acts of the Législature of any 
State or territory, or of any country subject to the jurisdietion of the United 
States, shall be authenticated,' etc. 

" 'Sec. 906 [U. S. Comp. St. 1901, p. 677]. Ail records and exempliflcations of 
bocks, which may be kept In any public office of any state or territory, or any 
country subject to the jurisdietion of the United States,' etc. 

"Unless thèse words are to be rejected as meaningless, we must treat them 
as a récognition by Congress of the fact that there may be territories subject 
to the jurisdietion of the United States, which are not of the United States. 
In determining the meaning of the words of article 1, § 6, 'uniform through- 
out the United States,' we are bound to eonsider not only the provisions for- 
bidding préférence being given to the ports of one state over those of another, 
to which attention has already been called, but the other clauses declaring 
that no tax or duty shall be laid on articles exported from any state, and 
that no state shall, without the consent of Congress, lay any imposts or 
duties upon imports or exports, nor any duty on tonnage. The object of ail 
of thèse was to protect the states which united in forming the Constitution 
from discriminations by Congress which would operate unfairly or injuriously 
upon some states, and not equally upon others. The opinion of Mr. Justice 
White in Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 747, 44 L. Ed. 969, 
contains an elaborate historical review of the proceedings in the convention 
which resulted in the adoption of thèse différent clauses and their arrange- 
ment, and he there comes to the conclusion (page 105, 178 U. S., page 772, 
20 Sup. et., 44 L. Ed. 969) that 'although the provision as to préférence be- 
tween ports and that regarding uniformity of duties, imposts, and excises 
were one in purpose, one in their adoption,' they were originally placed to- 
gether, and 'became separate only in arranging the Constitution for the pur- 
pose of style.' Thus construed together, the purpose is irrésistible that the 
words 'throughout the United States' are indistinguishable from the words 
'among or between the several states,' and that thèse prohibitions were in- 
tended to apply only to commerce between ports of the several states as they 
then existed or should thereafter be admitted to the Union. We are therefore 
of opinion that the island of Porto Rico is a territory appurtenant and belong- 
ing to the United States, but not a part of the United States, within the 
revenue clauses of the Constitution; that the Foraker act is constitutional, so 
far as it imposes duties upon imports from such island; and that the plaintiff 
cannot recover back the duties exacted in this case." 

The objection that section s of the Foraker bill is unconstitutional 
because, in efïect, it is an ex post facto law, is without merit, inas- 
much as the prohibition against ex post facto laws applies only to 
criminal or pénal statutes. Calder v. Bull, 3 Dali. 386, 390, i L. Ed. 
648; Fletcher v. Peck, 6 Cranch, 138, 3 L. Ed. 162; Ogden v. Saun- 
ders, 12 Wheat. 266, 6 L. Ed. 606; Watson v. Mercer, 8 Pet. iio, 
8 L. Ed. 876. 

The complaint does say that the vessel Lilian Woodrufï arrived 
at the port of New York "at or about June 24, 1899," and adds, 
in parenthesis, "the said sugars being those mentioned and de- 
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scribed in warehouse entry No. 101,121, bond No. 54,386, liquidated 
Nov. 14, 1899, reliquidated June 6, 1900." This falls far short of 
being an allégation that duties were assessed upon this sugar in No- 
vember, 1899, under the provisions of the Dingley tariff act, and falls 
far short, when taken in connection with the other allégations of the 
complaint, of stating that thèse goods were held for the payment of 
duties levied under the Dingley act against the protest of the im- 
porters or otherwise. If this be the true construction of the com- 
plaint — and this court has no doubt on that subject — ^the foregoing 
considérations dispose of the case, and the demurrer must be sus- 
tained, with costs. There is no intimation from the Suprême Court 
of the United States that section 5 of the Foraker act is unconstitu- 
tional. In fact, the décision of the court in Downes v. Bidwell indi- 
cates clearly that that section of the Foraker law was in the mind 
of the court when it delivered its opinion and made its décision in 
that case. 

The demurrer is sustained, with costs, but the plaintiflf may amend 
on payment of such costs, if so advised, by pleading that the goods 
were detained, against the will and protest of the importer, for pay- 
ment of duties under the Dingley act, until after the Foraker act 
went into efïect. So ordered. 



INTEBSTATB COMMERCE COMMISSION v. CINCINNATI, P. & V. R. 

00. et al. 

(Circuit Court, B. D. North Carolina. August 10, 1903.) 

1. Cabbieks— Intbrstatb Commercb Law— Undub Pbbfebencb in Rates be- 
twebn localities. 

Conditions are such at Norfolk and Elchmond, Va., by reason of 
the large number of earrying Unes, both rail and water, which entfir 
such places, and the fact that they are In what Is known as the "trunk 
Une terrltory," as to create a very active compétition on shipments 
from the West, and to justify the maklng of low rates on such ship- 
ments; and the fact that such low rates are made on through ship- 
ments from Chicago, St. Louis, and East St. Louis by a materlal réduc- 
tion from local tarffl rates by the Connecting Unes west of the Ohlo- 
river, while substantlally the local rates are charged on the same Unes 
on through shipments from the same points to Wllmington, N. C, which 
Is not within the trunk Une territory, but in the southem terrltory, 
and has fewer Unes of transportation, and less active compétition, re- 
sultlng In higher through rates to the latter place, although the length 
of haul is substantiaUy the same, does not operate to give Norfolk and 
Richmond an undue or unreasonable préférence or advantage, or sub- 
ject Wllmington to an undue or unreasonable préjudice or disadvantage, 
in violation of section 3 of the act to regulate commerce (24 Stat 3S0 
[U. 8. Comp. St. 1901, p. 3165]). 

In Equity. Suit by the Interstate Commerce Commission to en- 
force an order in respect to rates charged by défendant railroad com- 
panies. 

L. A. Shayer and Harry Shinner, U. S. Atty., for complainant. 
Ed. Baxter, for respondents. 
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PURNELL, District Judge. The bill lierein by the Interstate 
Commerce Commission under section i6 of the act to regulate com- 
merce (Act Feb. 4, 1887, c. 104, 24 Stat. 384 [U. S. Comp. St. 1901, 
P- 3165]) seelcs the enforcement of an order of the commission 
against the Cincinnati, Portsmouth & Virginia Railroad Company 
and other carriers. The order was the outcome of a complaint to 
the commission under section 13 of the act to regulate commerce 
(24 Stat. 383 [U. S. Comp. St. 1901, p. 3164]), made by the Wilming- 
ton Tarif? Association, incorporated under the laws of the state of 
North Carolina. Défendant carriers constitute through lines of trans- 
portation and transport trafïîc under joint through rates from Chi- 
cago, St. Louis, East St. Louis, Cincinnati, and Louisville to Norfolk, 
Richmond, and other Virginia cities, and also to Wilmington, N. C, 
and the complaint of the Wilmington Tariff Association to the com- 
mission charged : First, the rates of the défendants for the transpor- 
tation of trafEc from said cities to Wilmington were unreasonable 
in themselves, in violation of section i of the lavv (24 Stat. 379 [U. 
S. Comp. St. 1901, p. 3154]), which requires ail rates charged 
to be just and reasonable ; and, secondly, that the rates to Wilming- 
ton, taken in connection with the rates from the same cities to Nor- 
folk, Richmond, and other Virginia cities, subject "merchants and 
dealers at Wilmington, their trafifîc, and the city of Wilmington" to 
undue or unreasonable préjudice or disadvantage, and give the mer- 
chants or dealers of Norfolk, Richmond, and other Virginia cities an 
undue or unreasonable préférence or advantage over merchants and 
dealers of Wilmington, in violation of section 3 of the act to regulate 
commerce (24 Stat. 380 [U. S. Comp. St. 1901, p. 3155]). The com- 
mission found that the rates in question were unduly prejudicial to 
Wilmington, and unduly preferential to Norfolk, Richmond, and 
Virginia cities, and in pursuance of such finding issued the order for 
the enforcement of which this proceeding was instituted. The order 
forbids the continuance of the alleged undue préjudice to Wilmington 
and undue préférence to Norfolk, Richmond, and other Virginia 
cities. The défendants refused to obey the order, and thereupon the 
commission instituted this proceeding for its enforcement under sec- 
tion 16 of the act to regulate commerce (24 Stat. 384 [U. S. Comp. 
St. 1901, p. 3165]). 

The bill allèges the due issuance of the order, its service upon the 
défendants, and their refusai to obey. It further allèges ail the pro- 
ceedings before the commission leading up to the order, and attaches 
as exhibits the complaint, the answers of the carriers thereto, and 
the order. After making thèse allégations, the bill charges that the 
rates to Wilmington and to Norfolk subject Wilmington to an undue 
préjudice, and give Norfolk an undue préférence over Wilmington, 
in violation of the law, on the facts as found by the commission and 
alleged in its bill. The issue presented is under section 3, which is 
as follows : 

"That it shall be unlawful for any common carrier subject to the provi- 
sions of the act to make or give any undue or unreasonable préférence 
or advantage to any partlcular person, company, firm, corporation, or lo- 
cality or any partlcular description of traffic in any respect whatsoever, 

124 F.— 40 
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or to subject any particular person, company, flrm, corporation or locality 
or any particular description of trafic to any undue or unreasonable préj- 
udice or dlsadvantage In any respect whatsoever." 

The complaint of the Wilmington Tariff Association related to 
the rates from Cincinnati and Louisville, as well as from St. Louis, 
East St. Louis, and Chicago; but the commission found that the 
rates from Cincinnati and Louisville were not unreasonable, but only 
the rates from St. Louis, East St. Louis, and Chicago were unlaw- 
ful, and the order of the commission relates only to those rates. 
Norfolk aiid Wilmington are both seaports, and it is conceded there 
is no material différence in the distance from the shipping points from 
Chicago and East St. Louis to Norfolk and to Wilmington, respec- 
tively, via the short Une to Norfolk, being 40 miles less, and from 
East St. Louis 30 miles more, than to Wilmington. In short, ail the 
facts seem to be conceded, as are the rates and différences; the 
only contention being, are thèse rates such as are inhibited, unduly 
prejudicial to Wilmington, and unduly preferential to Norfolk, Rich- 
mond, and other Virginia cities and stations? The rates from St. 
Louis and East St. Louis being practically the same, it is unnecessary 
to speak of both, and the one may be understood to include the other. 
The rates from Cincinnati and Louisville to Wilmington are found 
by the commission to be in excess of the rates to Norfolk and Rich- 
mond on 100 pounds first class 20 cents, second class 14 cents, etc., 
or, on car-load lots of 40,000 pounds, $80 first class; $58 second 
class ; $50 third class ; $54 fourth class ; $36 fifth class ; $26 sixth 
class ; flour in sacks, $32 ; flour in barrels, $60 ; packing house prod- 
ucts, $4; grain, $22. But thèse rates, as found by the commission, 
are not such as are prohibîted, and no rates not in excess of 135 
per cent, of the Norfolk rates are deemed or held to be unlawful. 
The excess uhder-rates from Chicago are as foUows : On 100 pounds 
first class, 50 cents; second class, 40 cents; third class, 31 cents; 
fourth class, 26 cents; fifth class, 20 cents; sixth class, 15 cents; 
flour in sacks, 15.5 cents; flour in barrels, 29 cents; hay, 5.5 cents; 
grain, 18 cents. Or, on car-lgad lots of 40,000 pounds, first class, 
$200; second class, $160; third class, $124; fourth class, $104; fifth 
class, $80; flour in sacks, $62; flour in barrels, $116; grain, $72; 
hay, $22. Excess on rates from East St. Louis, excess of Wilming- 
ton rates per 100 pounds r First class, 36 cents; second class, 28.5 
cents; third class, 23 cents; fourth, class, 20.5 cents; fifth class, 15 
cents; sixth class, 11 cents; flour in sacks, 12.5 cents; flour in 
barrels, 23 cents; grain, 8 cents; hay, 6.5 cents. Excesses of Wil- 
mington rates per car-load lot of 40,000 pounds: First class, $144; 
second class, $114; third class, $92; fourth class, $82; fifth class, 
$60; sixth class, $44; flour in sacks, $50; flour in barrels, $92; 
grain, $32 ; hay, $26. The table of tariff rates from which thèse ex- 
cesses appear are set out in the bill and exhibits attached, the correct- 
ness of which is not denied, but admitted. 

The commission, in efïect, finds the rates to Wilmington should 
exceed the rates to Norfolk, Richmond, and other Virginia cities, 
but say they should not do so by mère than 135 per cent. The rates 
to Norfolk, Richmond, and other Virginia cities are fixed — set forth 
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in the bill and exliibits — and there is no suggestion thèse rates should 
be increased. It would be a simple calculation to détermine what 135 
per cent, of thèse rates would be under this rule, or what they should 
not exceed. The old rule of three would settle this. This is fixing 
the maximum rates, which the commission cannot do under the stat- 
ute; hence the last section of the order is unauthorized. Fixing 
freight rates is a complex science, requiring a trained mind — a spe- 
cialist experienced in the business. The Interstate Commerce Com- 
mission is created as an expert body, not, however, vested with au- 
thority to fix rates, maximum or minimum. This is conceded in the 
argument, as it is that the commission has no power to say what 
proportion each carrier of a through Une shall receive of a through 
rate; but it is contended that the order relates to the through rate 
as an entirety, and as to this the commission may dissect a through 
rate, and consider the proportion received by one carrier of the line, 
and if it finds that the proportion received by it is its local rate, 
fixed for a strictly local haul, vitiate the entire rate. As the com- 
mission finds the rates from Cincinnati and Louisville are not unlaw- 
ful, unduly prejudicial, and preferential, the rates found to be unduly 
prejudicial and preferential, therefore, must necessarily be between 
thèse points on the Ohio river and St. Louis, East St. Louis, and 
Chicago. Conceding the contention above referred to, without, how- 
ever, deciding it, as it is not deemed essential, the rates found to be 
unduly prejudicial and preferential are on lines in a territory north 
of the Ohio river, where there is great compétition, and circumstances 
which tend to fix rates govern freight tariffs. This question, asked 
during the argument, for a better understanding of the facts, seemed 
to surprise counsel, but it is apparent from the record, the table, 
etc., as being the important and essential question in this proceeding. 
In short, the carriers Connecting thèse points charge their local tarifï 
rates as a part of the through rates to Wilmington, but not to Rich- 
mond, Norfolk, and Virginia points, and this when the trafïîc is car- 
ried over the same lines, possibly in the same cars. Is there any 
valid reason under the law for this différence? Thèse lines are in a 
highly compétitive territory, where the trunk line rates obtain, fixed 
by compétition with the waterway via the lakes, for ail lines which 
serve the great eastern ports on the Atlantic seaboard — Boston, New 
York, Philadelphia, and Baltimore. That thèse rates are so fixed and 
highly compétitive is too well recognized and has been too often sus- 
tained to require a citation of the numerous authorities to this effect. 
It is so. Thèse rates, for reasons satisfactory — among others, the 
numerous steamship lines from Richmond and Norfolk, the compet- 
ing railroads, and the water transportation from Baltimore to Nor- 
folk or Richmond — hâve been extended to thèse points from the West. 
Wilmington is suppHed by branch lines of two railroad Systems, the 
Atlantic Coast Line and the Seaboard Air Line Systems, and one 
weekly line (the Clyde) of steamers to and from New York. Thèse 
rates hâve not yet been extended to Wilmington. The one — Nor- 
folk, Richmond, and other points in Virginia — are in what is known 
as the trunk line territory, while Wilmington is not, but is in 
Southern territory, where the compétition for freight is not so active. 
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The rates from Cincinnati and Louisville are found not be unjustly 
prejudicial and preferential, though much higher, as shown in the 
records. It is said freight can be shipped by rail from Chicago, St. 
Louis, and East St. Louis to New York, thence by steamer to Wil- 
mington, cheaper than it can by rail. But the commission was nqt 
asked to remedy this. The remedy is plain ; let the freight be so 
shipped ; and this court is not called upon to consider this question. 
The only effect it can hâve in this proceeding, as may be said of 
many suggestions of this character in the argument, is to prove the 
active compétition within, and the absence of such active compéti- 
tion without, the trunk Hne territory. Wilmington has two Systems 
of railroads without western termini — i. e., they do not connect di- 
rectly with the territory west of the Ohio river — and one weekly line 
of steamers to New York. Norfolk has several Systems of railroads 
extending in the direction of and connections to the point where the 
undue préjudice and préférence originates and exists, with several 
Unes of steamers to Baltirnore, Philadelphia, New York, and Boston, 
some of them daily. If compétition controls rates — and there is no 
contention that it should not and does not — Norfolk and Richmond 
are territorially located to be entitled to trunk line rates which hâve 
been extended to that territory. Interstate Commerce Commission 
V. Railway Co., i68 U. S. 145, 18 Sup. Ct. 45, 42 L. Ed. 414. This 
trunk line rate is not shown to hâve been extended to Norfolk and 
Richmond from any disposition to favor thèse points or préjudice 
Wilmington, but on account of the compétition referred to, and the 
construction put upon the long and short haul clause of the act to 
regulate commerce of 1898, and since insisted on by the Chesapeake 
& Ohio Railway Company, the lines of which extend from Newport 
News, on the same harbor as Norfolk, in a commercial sensé one 
and the same with Norfolk, insight, connected with the océan by the 
same inlet, etc., virtually the same for the purposes of commerce, to 
the Ohio river in the territory where the evil complained of exists, 
if it exists at ail in a légal sensé. 

At both ends of the through lines, then, there is sharp, active, 
legitimate compétition— at Norfolk meaning the tetmini of ail rail- 
road routes to the harbor, for it can make no material différence on 
which side of the harbor, Chesapeake Bay or EHzabeth river, the ter- 
minal station of a raiiroad System is located, ail being deep-water 
terminais and shipping stations ; and at Chicago, St. Louis, and East 
St. Louis. On the other hand, the compétition at Wilmington, 
with one line of steamers and two Systems of raiiroad, is not near so 
great, active, and sharp. If the rule established by the courts in the 
case cited and others, concluding with E. T., V. & G. R. R. Co. v. 
Interstate Commerce Commission, i8r U. S. i, 21 Sup. Ct. 516, 45 
L. Ed. 719, be applied, there are sufiScient reasons for dissimilarity 
in rates, as said in the décision just cited. The court in the case supra, 
sections i and 2 of the syllabus in 181 U. S., says : 

"Although the Interstate Commerce Commission foiind as a fact that 
the compétition at Nashville, which forms the basis of the contention in 
this case, was of such a preponderatlng nature that the carriers must either 
continue to charge a lesser rate for a longer haul to Nashville than was 
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asked for the shorter haul to Chattanooga, or to abandon ail Nash ville 
traffic, nevertbeless they were forbldden by. tbe act of Februarv 4, 1887, 
c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154], to make tbe lesser 
cbarge for tbe longer baul; but since tbat ruHng of tbe cojnmisslon was 
made it bas been settled by tbls court in Louisville & Nashville K. R. Co. 
V. Behlmer, 175 II. S. 648 [20 Sup. Ct. 209, 44 L. Ed. 309], and other cases 
clted, tbat compétition wbich is controlling on trafilc and rates produces 
in and of itself the dissimilarity of circumstance and condition descrlbed 
in tbe statute, and tbat, wbere tbis condition exists, a carrier bas a rigbt 
of bis own motion to take it inio view in flxing rates to the compétitive point; 
and it follows tbat tbe construction afflxed by tbe commission to tbe stat- 
ute upon which its entire action in tbis case was predicated was wrong. 
The only prlnciple by whicb it is possible to enforce the whole statute is 
tbe construction adopted by the previous opinions of tbis court; tbat is, 
tbat a compétition wbich is real and substantial, and exercises a potential 
influence on rates to a particular point, brlngs into play the dissimilarity 
of circumstance and condition provlded by tbe statute, and justifies the 
lesser charge to tbe more distant and compétitive point than to tbe nearer 
and noncompetitlve place; and tbis rigbt is net destroyed by the mère fact 
tbat ineidentally the lesser cbarge to tbe compétitive point may seemingly 
give a préférence to tbat point, and tbe greater rate to the noncompetitlve 
point may apparently engender a discrimination against it." 

The rule cited above applies with equal force to Richmond, with 
several Systems of railroads and steamship lines, though water com- 
pétition may not be so active. 

The various other points — "other cities in Virginia"— do not re- 
quire to be specifically considered, as they are not subjects of the 
complaint, only figure in the proceeding ineidentally; and, the rates 
to the termini, Norfolk and Richmond, being fîxed in conformity 
with the law, rates to thèse intermediate points would be probably 
controlled by the long and short distance haul rule (section 4 of the 
act to regulate commerce, 24 Stat. 380 [U. S. Comp. St. 1901, p. 
3i5S])> as construed by the Interstate Commerce Commission and 
the courts. Rates to thèse points are used (as are différent points 
in North Carolina to which rates are much higher) in the discussion 
as illustrations and argument, but the question presented for décision 
is under section 3, and not under the long and short haul clause (sec- 
tion 4). It will be in apt time to consider this phase when a proceed- 
ing is instituted presenting this question. To pass upon thèse rates 
now would be aliunde the record, and not germane to the question 
presented. 

Having seen how the rates to Richmond and Norfolk are fîxed, 
and that they are in accordance with the rule laid down by the Su- 
prême Court, there being no complaint that thèse rates are too low, 
or should be increased, it is in order to inquire how the Wilmingtou 
rates are fixed. The rates to Wilmington are the through rates to 
Norfolk and Richmond plus the combination or competing rates of 
two railroads, the Atlantic Coast Line and the Seaboard Air Line 
and the waterway via the Atlantic Océan and the Cape Fear river. 
Thèse rates, for thèse reasons, because they are combination and 
compétitive rates, are less than to any other point in North Carolina ; 
Wilmington being outside the trunk line territory (as said, in "South- 
ern territory," where trunk line rates do not obtain), but having two 
Systems of railroads and water transportation — about 30 miles from 
the océan via Cape Fear river. On this waterway it is said rates 
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are higher than they would be naturally on account of the stringent 
laws and high charges for pilotage to and from the bar, and for other 
incidental expenses. One regular line of steamers and such tramp 
steamships or other vessels which come irregularly to bring or get 
spécial cargoes cannot create such active compétition as exists at 
Norfolk, or even at Richmond. Why, it is not essential to discuss. 
It does nôt. The absence of compétition causes the différences. 
Compétition fixes freight rates, as it gives life to commerce. The 
commission finds that "the carriers north of the Ohio river, by ac- 
cepting less than their local charges on the traffic destined to Nor- 
folk and Richmond and enforcing gi?;eatly higher charges, amounting 
in most instances to their local rates, for identically the same service, 
are largely responsible for this resulting discrimination against Wil- 
mington; but it is not found that such carriers are altogether in 
fault. The rates south of Norfolk and Richmond on this trafïic are 
also upon « high basis." And this seems to be a location of the 
discrimination, as before seen, and the only subject of complaint. 
As pointed out, the territory north and west of the Ohio river is in 
a sharply contested section for freights — in the "trunk line" terri- 
tory, which has been extended to include Norfolk and Richmond, 
with their several competing carriers by rail and water — a géographie 
traffîc and commercial advantage which Wilmington does not enjoy. 
The one favored more by natural and artificial (constructed) Unes of 
trafïic ; both enjoying in proportion thereto their advantages over 
other points and cities having no watér transportation or served by 
fewer hnes of railroad. Courts and commissions must and do recog- 
nize thèse différences, as do carriers in fixing their freight rates. 
This court is not inadvertent to the rule as laid down by the Suprême 
Court in United States v. Moore, 95 U. S. 763, 24 L,. Ed. 588, that 
"the construction given to the statute by those charged with the duty 
of executing it is entitled to the most respectful considération, and 
ought not to be overruled without cogent reasons" ; but the court is 
no less inadyertent to the rule laid down by the same authority to 
the efïect that, when the government goes into one of its courts, it 
is entitled to no more considération than any other litigant ; and the 
fact that the statute requires proceedings of this character to be in- 
stituted in the courts for the purpose of enforcing the orders of the 
honorable ' Interstate Commerce Commission puts on the court an 
original, independent responsibility to due inquiry make, exercise its 
own judgment, and décide causes as they arise or are instituted. To 
issue the writ provided for in the act the court must be satisfîed a 
case has been made out as for any other litigant in a court of equity. 
Recognizing the complainant herein as a co-ordinate branch of the 
government, created as an expert body for spécifie purposes, and with 
due déférence for that honorable body, for reasons stated, and others 
not necessary to set out at length, this court is not satisfied there are 
not "cogent" reasons for a différence of opinion as to the rates dis- 
cussed being unduly prejudicial to Wilmington and unduly prefer- 
ential to Norfolk and Richmond and other Virginia cities. Personal 
and local attachments would incline this court to hold otherwJse, 
but Personal feelings, préjudices, or attachments should hâve no place 
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in the discharge of officiai duty — judicial, executive, or législative — • 
though they do in many instances hâve a potent influence; in some 
instances for good, frequently for evil. The reasons set out in the 
several pleadings and exhibits in the argument, and incidentally here- 
inbefore referred to, seem to be "cogent" reasons for the différence 
in traffic rates referred to, and for denying the writ asked for in the 
bill to enforce the order of the Interstate Commerce Commission. It 
is therefore considered, ordered, and decreed that the prayers of the 
bill numbered 5, 6, and 7, as follows : 

"(5) That upon the final hearing hereof a decree may be entered grant- 
ing to complainant a writ of injunction, or other proper process, mandatory 
or otherwise, to restraln the said défendants, and each of them, and their 
respective offlcers, servants, agents, from further continuing in their viola- 
tion of and disobedience of the said order of coEûmission. 

"(6) That a decree may be entered requiring the said défendants, and 
each of them, to pay such sum of money, not exceeding the sum $500 for 
each day after a day to be named in such decree, that they shall re- 
spectively fail to obey the said Injunction or other proper process. 

"(7) That a decree may be entered requiring the said défendants to pay 
the costs of this proceeding and reasonable counsel fées," 

— Be, and the same are hereby, denied, and the bill herein be, and the 
same is, dismissed, with cost. 



THE WILDCEOFT. 

(District Court, E. D. Pennsylvania. July 15, 1903.) 

No. 32. 

1. Shippikq— Damase to Cargo— Fadlt in Management dp Vessel. 

Where a shlp was at the commencement of a voyage in ail respects 
seaworthy, and properly mauned, equipped, and supplied, damage to a 
sugar cargo from fresh water, which escaped into the hold where the 
sugar was stowed, while the cargo was being discharged, by reason of a 
valve having been Improperly left open while water from the river was 
being pumped into the engine tank, was due to a fault in the management 
of the vessel, for which she is exempted from liabllity by section 3 of the 
Harter act (Act Peb. 13, 1893, c. 105, 27 Stat. 445 [TJ. S. Comp. St. 1901, 
p. 2946]). 

In Admiralty. Action to recover for damage to cargo. 

Horace L. Cheyney and John F. L,ewis, for libelant. 
Convers & Kirlin, for respondent. 

J. B. McPHERSON, District Judge. This action is brought to 
recover for damage done by water to a cargo of sugar, consigned to 
the libelant at the port of Philadelphia, and carried by the British 
steamship Wildcroft from the ports of Matanzas and Cardenas. The 
facts, which are not in dispute, save at one or two points, will be found 
in the foUowing statement, which is condensed from the brief of the 
claimant's counsel : 

In April, 1901, the Wildcroft, having discharged a cargo of coal in 
Havana, proceeded to Cardenas and Matanzas, where she loaded 

H 1. Statutory exemption of shipowners from liability, see note to Nord- 
Deutsoher Lloyd v. Insurance Co. of North America, 49 C. C. A. 11. 
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sugar in hags, consigned to th^ libelant. The. sugar in controversy 
was stowed in No. 3 and No. 4 holds, and some of it was found, while 
being discharged, to hâve been damaged by water. It does not ap- 
pear precisely how much of the cargo was damaged. Apparently the 
bulk of it wâs sound. But at the top of No. 3 hatch, on the starboard 
side, the sugar' was wet ail across the hatchway to a depth of about 
eight feet. , Under the starboard ventilator of the same hold a burrow, 
caused by water, extended down about eight feet. Under this there 
was a layer of sound cargo down to a point about three feet from the 
bottom. On the bottom of No.» 4 hold also, as well as of No. 3, 
there was a layer of damaged cargo about three feet thick. There 
was no damage elsewhere in No. 4. In each hold the damage at the 
bottom was on the starboard side of the tunnel. 

The damage at the top of No. 3 hold was caused by sait water that 
found its way into the hold on April rpth in the manner hereafter 
stated. The damage at the bottom of the holds, however, was caused 
by fresh water, the marks on the bulkheads showing that both holds 
had been flooded to a height of two to four feet. In order to déter- 
mine how water, either sait or fresh, may hâve found its way into 
thèse holds, it is désirable to refer to the construction of the vessel 
in some respects, and also to the circumstances of the voyage. The 
Wildcroft has four holds, two on the fore side of the engine-room 
tank, and two on the after side. No. 3 and No. 4 holds are on the 
after side of the engine room, and are separated from each other by 
a grain-tight bulkhead. A water-tight bulkhead séparâtes No. 3 
hold from the engine room, and a water-tight bulkhead also sépa- 
râtes No. 4 hold from the peak tank aft. The flooring under No. 
3 and No. 4 holds is not water-tight, but is better than grain-tight. 
The average depth of the bilges below the flooring is 2 feet 6 inches. 
As the bulkhead between No. 3 and No. 4 holds is pierced by limber 
holes, thèse two compartments are practically one, so far as the pass- 
age of water is concerned. The vessel has five tanks. No. i is 
under No. i hold. No. 2 under No. 2 hold. No. 3 under the engine 
room. No. 4 under No. 3 hold, No. 5 under No. 4 hold; and the 
after-peak tank is aft of No. 5. AU thèse tanks, excepting the after- 
peak tank, are built on the double cellular principle. No. i and the 
after-peak tank were empty during ail the voyage from Baltimore 
to Havana, and thence to Cardenas, Matanzas, and Philadelphia. 
Nos. 2, 3, 4, and 5 tanks were filled with water for ballast at Havana 
after the discharge of the cargo, but when the vessel arrived at Car- 
denas they were pumped dry, and remained dry during the rest of the 
voyage to Philadelphia. 

After the discharge of cargo at Havana, the sluices, holds, and 
bilges on the ship were overhauled and cleaned. At Cardenas part 
of the cargo was loaded, the rest being taken on board at Matanzas. 
After leaving this port, each hatch was protected with a wooden 
cover and with three tarpaulins that were securely battened down 
with iron bars and wedges. On leaving Matanzas, the vessel drew 
about 21 feet 6 inches fore and aft, and was then in every respect sea 
worthy, and properly manned, equipped, and supplied. The hatches 
were not taken off until after the vessel reached Philadelphia. Dur- 
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ing the voyage the weather was exceptionally severe, culminating on 
April içth in heavy gales, tropical rain, and high seas, the result 
being that the vessel rolled and pitched heavily, and shipped large 
quantities of water on deck. About 3 p. m. on that day a heavy sea 
tore away the three tarpaulins that covered No. 3 hatch and the star- 
board ventilator cover at the forward part of the hatch. New tar- 
paulins were lashed temporarily over the hatch as securely as the 
violent weather would permit, and a spare cover was put over the 
ventilator, but the weather did not moderate sufficiently until 6 or 
7 o'clock the next morning to permit the crew to fix the tarpaulins 
permanently over the hatch, and thus to make it again as secure as 
when the vessel left Matanzas. During this interval, the vessel shipped 
heavy seas, the downpour of rain continued, and a considérable quan- 
tity both of sea water and of rain water entered No. 3 hatch through 
the joints of the hatch and down the ventilator hole. Not much water 
reached the bottom of either hold at this time. Both holds were 
sounded night and morning during ail the voyage, and no more than 
the usual amount of water was found — two to four inches. The ves- 
sel arrived at Philadelphia on April 22d, and was taken to the libel- 
ant's wharf to discharge her cargo. Before the discharge was begun, 
the sugar directly under the hatch of No. 3 was found to be damaged 
by water. Ail the bags across the hatchway were wet. Under the 
ventilator whose cover had been washed oiï there was a burrow about 
eight feet deep between the bags where the water had run down. 
The discharge began on April 23d, and was continued without further 
incident until April 29th. At 7 a. m. of that day, in accordance with 
the standing orders that soundings should be taken night and morn- 
ing, the pumps Connecting with No. 3 and No. 4 holds were started 
and were worked for 15 minutes, but nothing was pumped out. About 
3 p. m., however, the stevedore that was discharging the vessel re- 
ported to the chief officer and the chief engineer that there was water 
in hold No. 4. Soundings were taken immediately, and between five 
and six feet of water were found. There was no water in the engine- 
room bilge, however, and the sluices in the tunnel Connecting with 
No. 3 hold and the after-wells of the engine room were then opened, 
and the water and molasses were pumped out, both holds being dry 
by midnight. The chief engineer tasted the liquid in the bottom of 
the hold, and found it to be molasses and fresh water. In order to 
détermine whether any of this water had corne into the ship through 
a leak in the hull, or in any of the ballast tanks, the vessel was thor- 
oughly examined by Lloyd's surveyors in Philadelphia immediately 
after the cargo had been discharged, and before repairs of any kind 
had been made. No leak or injury to the hull or tanks was found, 
and the surveyors thereupon gave the vessel a certificate of seaworthi- 
ness. 

The fresh water in the holds is accounted for as foUows : On the 
morning of April 29th, No. 3 engine-room tank was filled with fresh 
water from the Delaware river, for ship's purposes. It began to 
fllow into the tank at 10 o'clock and the flow was uninterrupted for 
three hours. A drawing showing the arrangement of pipes, connec- 
tions, and valves involved in this explanation, is annexed to the claim- 
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ant's testimony. This drawing was prepared by a Consulting engineer 
who examined the vessel in London in June, 1901, before any re- 
pair, altération, or change in arrangement had been made in any of 
the pipes, cocks, or valves in use on April 29th, when the damage was 
done. No. 3 tank, just referred to, is under the engine room. It 
is filled by opening a valve, A, in the ship's side, which admits water 
from the river into the tank-filling pipe, A, B. This pipe is con- 
nected, on its continuation below the point B, with valves in the 
tank distribution box. From this box another pipe leads to the tank 
top. (Neither the tank distribution box nor the pipe Connecting it 
with the engine-room tank are shown on the plan, as they hâve no 
connection with or relevancy to the présent controversy.) • There is 
no direct connection between this tank and No. 3 and No. 4 holds. 
There is, however, a pipe connection, C, governed by a cock at D, 
that leads from the tank-filling pipe to the service donkey ; and this in 
turn is connected with another distribution chest, from which a pipe 
is led to No. 3 hold for the purpose of pumping out the bilges of 
that hold. This pipe is indicated by the letters, E, F, G. At the head 
of this suction pipe in the distribution chest is a non-return valve, 

E. This valve and the seat on which it rests are made of gun métal. 
The valve apparently works on a hinge, so that it opens when suction 
is applied to it from the top by the pumps, but when the suction 
ceases, the valve falls back on its seat, and prevents anything from 
entering the pipe which it covers. If, therefore, any foreign sub- 
stance, such as a small pièce of wood, had been drawn up the pipe, 

F, G, when the pumps had been worked last on the limbers of No. 
3 hold, and had become caught in the valve, E, so that the valve had 
been wedged open, and if at the same time the cock, D, in the donkey 
service or branch pipe were open, it is apparent that water flowing 
from the river into the tank-filling pipe. A, B, leading to the engine 
room, would also flow through C, D, to the distribution chest, and 
down the valve, E, and the suction pipe, F, G, leading to the limbers 
in No. 3 hold, and thence into No. 4 hold; for, as already stated. 
No. 3 and No. 4 are practically one hold, so far as water communica- 
tion is concerned. If thèse cocks and valves, D and E, or either of 
them, had been properly closed during the process of fiUing the 
engine-room tank, it would not hâve been possible for any water to 
find its way into No. 3 and No. 4 holds. 

I think, therefore, that the damage to the sugar was caused by the 
water that went down No. 3 hold during the storms on the voyage, 
and by the water that fîowed into the hold through the pipe line on 
April sgth in the manner just described. Indeed, it is impossible that 
the damage could hâve occurred in any other way, unless some of 
the water that entered through No. 3 hatch on April igth passed 
down the sides of the ship into the holds; and I do not think the 
testimony justifies such a finding. 

It will be observed that nothing is said in the foregoing statement 
of facts concerning damage- to sugar in No. i and No. 2 holds, for I 
agrée with the respondent's contention that the libelant should not 
now be allowed to make any claim therefor. The libel claims in gên- 
erai terms for damage to "a large portion of said cargo of sugar," 
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without specifying in which holds the injured portion was to be found. 
The lib.elant's testimony was confined, however, to the sugar in No. 
3 and No. 4 holds, nothing whatever being said concerning the sugar 
in No. I and No. 2 holds, except one question and answer in the ex- 
amination of James W. Andrews, who was apparently a gênerai 
utility man in the libelant's employ; his testimony concerning his 
duties being: "I don't know just what my place at McCahan's is. 
I hâve to look after things generally." The question and answer 
just referred to are thèse : 

"Q. You hâve not made any demand for damage outside of Nos. 
3 and 4? 

"A. No, sir; there were 209 in No. i and 42 in No. 2." 

It is now objected that the witness was a mère clerk, without au- 
thority to bind the libelant, and that his answer should be disregard- 
ed. To this objection I think it is enough to reply that the libelant 
accepted the answer without apparent demur, and could not, with- 
out obvious unfairness, be permitted to repudiate the witness at the 
argument of the case. Prompt notice should hâve been given that 
his answer was not admitted to be correct. Aside from this con- 
sidération, however, there is no testimony whatever (save the brief 
answer just quoted) concerning the damage in No. i and No. 2 holds ; 
and the libelant has, therefore, failed to make out its case in this 
particular. Whether the sugar in thèse holds was injured by sait 
water or by fresh water, or by some other cause, does not appear; 
and it is manifestly out of the question to allow a claim for damages 
that is founded upon a single short answer that is so vague and in- 
definite as the few words to which I hâve already referred. 

Turning to the damaged sugar in No. 3 and No. 4 holds, and in- 
quiring concerning the vessel's liability for the injury, it is first to 
be noted that no claim is made for the harm done by sait water to 
the bags in the top of No. 3 hold. This damage was concededly 
caused by a péril of the seas, and this part of the claim was formally 
withdrawn by the libelant's counsel. Concerning the bags that were 
damaged at the bottom of the holds by fresh water, the défense to 
the libelant's claim rests upon certain provisions in the bill of lading 
and upon the third section of the Harter act. The libelant asks me 
to say that a presumption of négligence arises from the fact that at 
the end of a voyage merchandise that has been received by a carrier 
in good condition for safe conveyance is found to be damaged; and 
that the burden of proof is upon the carrier to explain the cause 
of the injury, upon penalty of being held liable if he is unable to clear 
his skirts of fault. No doubt this proposition is sound, and does 
not need the support of authority; but it does not establish the 
libelant's right to a decree in the présent case, for the plain reason 
that the ship accepted the burden of proof, and has satisfactorily 
shown how the sugar in the bottom of the two holds came to be in- 
jured by fresh water. To my mind, as already intimated, the conclu- 
sion is irrésistible that the water found. its way into the holds on 
April 29th, while the ship was lying at the wharf discharging her 
cargo, and that the entry of the water could only hâve been made 
because the valves were improperly open. I adopt the theory pro- 
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pounded by the ship to account for the présence of the water; in- 
deed, I cannot conceive of any other theory that is consistent with the 
facts, while this agrées with them ail, and is in conflict with none. 

The injury having been thus occasioned, is the défense set up by 
the ship to be accepted? Each of the bills of lading, under which 
the cargo was received and carried, contains the following clause: 

"It is mutually agreed that this shlpment is subject to ail the terms and 
provisions of, and ail the exemptions from liability contained in, the act of 
Congress of the United States approved the thirteenth day of Fetiruary, 1893." 

The third section of the act thus referred to, well known as the 
"Harter Act" (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. 
St. 1901, p. 2946]), is in part as follows: 

"That if the owner of any vessel transporting merchandise or property to 
or from any port in the United Slates of America shall exercise due diligence 
to make the said vessel in ail respects seaworthy and properly manned, 
equipped and supplied, ueither the vessel, her owner or owners, agent or 
charterers, shall become or be held responsible for damage or loss resulting 
from faults or errors in navigation or in the management of said vessel, nor 
* * * for losses arising from dangers of the sea or other navigable waters." 

In my opinion, the application of this provision of the statute to 
the facts proved relieves the ship from liability. She was in ail re- 
spects seaworthy, and was properly manned, equipped, and supplied, 
when the voyage under considération was begun, and the damage or 
loss resulted from a fault or error in management. The time at my 
command does not permit a discussion of the cases to which I hâve 
been referred upon this point, but I may say, briefly, that I regard 
the décisions found upon the claimant's brief as satisfactory. In- 
deed, without regard to authority, it seems inévitable to conclude 
that the "management" of a modem steamship must include the in- 
spection, maintenance, and opération of the machinery by which 
she is moved and is enabled to carry out her contract concerning the 
safe carriage and delivery of the cargo; and that, where there has 
been fault in such inspection, maintenance, or opération, and the fault 
has caused injury to the cargo, the ship is relieved from liability by 
the express provision of the statute, if the prerequisite concerning 
seaworthiness has been duly made to appear. 

A decree may be entered dismissing the libel. 



In re ELLIS. 

In re CHARALAMBIS. 

(Circuit Court, S. D. New York. June 25, 1903.) 

1. Alienb — Déportation— Statctbs—Rkpbai.. 

Act Cong. March 3, 1903, e. 1012, 32 Stat. 1213, amending and re-enact- 
Ing the Immigration laws pre-existing and provldlng for the repeal of ail 
other conflicting provisions, re-enumerated ail the exclnded classes of 
aliens specified in Act Cong. March 3, 1891, c. 551, § 1, 20 Stat. 1084 
[U. S. Comp. St. 1901, p. 1294], with some additions, but specificaliy 
omitted the clause in such section relating to contract laborers excluded 



ni. Importation of contract labor, see note to United States t. Edgar, 1 
0, 0. A. 52. 
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under Act Gong. Feb. 26, 1885, c. 164, 23 Stat. 332 [TJ. S. Oomp. St 1901, 
p. 1290]. The Congressional Record 6age 3205), as to the passage of the 
act of 1903, showed that the omission was intentional, but that Congress 
thereby Intended to leave intact the contract labor laws as they pre- 
viously existed. HelA, that the omission to provide for the déportation 
of contract laborers in the act of 1903 did not repeal the provisions of 
Acts Gong. Feb. 26, 1885, c. 164, 23 Stat. 332 [U. S. Comp. St. 1901, p. 
1290], and March 3, 1891, c. 551, 26 Stat. 1084 [U. S. Comp. St 1901, p. 
1294], relative thereto. 
2. Same — Lbaknbd Pkofession. 

Act Cong. March 3, 1903, c. 1012, 32 Stat. 1213, provides for the déporta- 
tion of allens, and déclares (section 4), that the inhibition against the im- 
portation of alîens to perform labor or service of any lîind, skilled or 
unskiUed, shall not apply to persons belonging to any recognized learned 
profession. HeM, that aliens imported under contract, who v?ere expert 
• accountants, were not members of a recognized learned profession, within 
the terms of the exception, and vpere, theref ore, not entltled to entry. 

Application for Habeas Corpus. 

Thèse are two applications for discharge from the custody of the immigra- 
tion authorities, petitioners having obtained writs of habeas corpus and cer- 
tiorari. Thèse were argued on the same day, and, as the controlling proposi- 
tions of law involved are the same, may conveniently be disposed of vclth 
a single opinion. 

The return in the flrst case shovys that Ellis is an alien, vyho, upon arrivai 
by steamship at the port of New York, was detalned, and duly examined by 
a board of spécial inquiry. By the unanlmous décision of the board he was 
excluded from admission into the United States, and was ordered to be de- 
Iiorted to the country from which he came. He appealed to the Secretary of 
the Treasury, who dlsmissed the appeal. Subsequently he applled to the 
board for a reconsidéra tion of its décision, which application was denled, and 
an appeal from such application dlsmissed. It appears from the testimony 
bef ore the board of spécial inquiry that Ellis' passage as a second-class pas- 
senger to thls country was pald by the United Railway & Trading Company, 
Limited, and that he came hère under an agreement to be employed by said 
Company. It appears afflrmatively that he does not belong to the classes of 
allens excluded under section 2 of the act of March 3, 1903, c 1012, 32 Stat. 
1214, to wit, Idiots, insane persons, epileptlcs, etc. The ground of the exclu- 
sion is that he is a contract laborer, and not within any of the classes of 
persons enumerated in the exceptlng clause of the contract labor law, to wit, 
"professional actors, artists, lecturers," etc. The petltloner contends that he 
is an expert accountant — the undlsputed testimony sustalns this contention — 
and Insists that for that reason he Is within said excepting clause as "a person 
belonging to a recognized learned profession." 

The return in the second case shows that Oharalambis is an aUen, a subject 
and citizen of the Kingdom of Greece, who, upon arrivai at the port of New 
ïork, was detalned, and examined by a board of spécial inquiry. By the 
unanlmous décision of such board he was excluded from admission into the 
United States as an alien imported or coming to thls country under a contract 
or agreement to perform labor or service in the United States. Subsequently 
he was re-examined by another board of spécial inquiry, with the same resuit. 
An appeal to the Secretary of the Treasury was duly taken, and was dls- 
missed. The uncontradicted évidence establishes the fact that petltloner is an 
expert accountant. Upon the hearlng counsel for petltloner expressed a wish 
to traverse the return, but it then appeared that it waa not sought to dispute 
the accuracy of the return so far as it goes, but only to make further facts 
appear, which petltloner believed to be relevant. It was, therefore, stlpulated 
by the counsel for immigration commissioner that it mlght be assumed, in 
disposing of the case, that petltloner had made proof before the board of the 
additional facts which are set forth In his pétition. Briefly stated, thèse are: 
That he speaks and writea in Greek, French, German, and English, and 
speaks Italian; that the Greek Currant Company, a foreign corporation, Is 
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planning to establlsh an agency in New Yorl£ for tlie purcliase and sale of 
Greek currants; tliat he Is a relative of the principal shareholder, and expects 
to act as chlef accountant and assistant manager of such agency; his passage 
to this country was paid by the company; that It Is necessary for the Com- 
pany to hâve a représentative in New York capable of keeping accounts in 
Greek, and according to Greek methods, and familiar with the détails of the 
cnrrant business in Greece; that to an advertisement calling for an ac- 
countant capable of corresponding in Greek, and familiar with the currant 
business, the company reeeived no response; that petitioner's relations with 
the company are, and are to be, of a purely personal and confidential nature. 
It appears affirmatively that Charalambis does not belong to the classes of 
aliens excluded by section 2 of the act of Marcb 3, 1903, c. 1012, 32 Stat. 
1214, to wit, Idiots, insane persons, etc. 

Anderson, Pendleton & Anderson, for Ellis. 
Alfred Hayes, Jr., for Charalambis. 

LACOMBE, Circuit Judge (after stating the facts as above). It 
is contended that there is no law now existing under which thèse 
aliens, whose passage has been paid by others, and who corne hère 
under contract to perform labor or service, can be deported. The 
theory is that the act of March 3, 1903, c. 1012, 32 Stat. 1213, has 
repealed by implication ail previous laws on the subject, and that 
it contains no provision for such déportation. 

When the act of 1903 was passed, the statute books contained the 
following provisions : The original act prohibiting the immigration 
of aliens under contract to perform labor in the United States was 
passed February 26, 1885 (Act Feb. 26, 1885, c. 164, 23 Stat. 332 
[U. S. Comp. St. 1901, p. 1290]). It had been amended, and some 
of its. provisions re-enacted, but had not been repealed. Its first 
section made it unlawful for any person, company, etc., to prepay the 
transportation, or in any way assist or encourage the importation 
or migration, of any alien into the United States, "under contract or 
agreement, paroi or spécial, express or limited, made previous to 
the importation or migration, * * * to perform labor or service 
of any kind in the United States." The third section (23 Stat. 333 
[U. S. Comp. St. 1901, p. 1291]) imposed a penalty on the person 
importing an alien contrary to the provisions of section i. The 
fourth section imposed a penalty on the master of the vessel which 
brought him hère. The fifth section (23 Stat. 333 [U. S. Comp. St. 
1901, p. 1292]) reads as follows: 

"Sec. 5. That nothing in this. act shall be so construed as to prevent any 
citizen or subject of any foreign country temporarily residing in the United 
States, either in private or officiai capacity, from engaging under contract or 
otherwise, persons not résidents or citizens of the United States to act as 
private secretaries, servants or domestlcs for such foreigners temporarily re- 
siding in the United States as aforesaid; nor shall this act be so construed 
as to prevent any person » * * from engaging under contract or agree- 
ment, skilled workmen in foreign countrles to perform labor in the United 
States in or upon any new industry not at présent established in the United 
States: provided that skilled labor for that purpose cannot be otherwise ob- 
tained; nor shall the provisions of this act apply to professional actors, artlsts, 
lecturers, or singers, nor to persons employed strictly as personal or domestic 
servants." 

It contained another proviso as to the relatives of persons already 
in this country, which is immaterial to the présent discussion. This 



640 124 FEDERAL REPORTER. 

original act was amended by tht act of February 23, 1887, c. 220, 24 
Stat. 415 ,[U. S. Coirip. St. 1901, pp. 1292, 1293], by adding three, 
more sections, numbered 6, 7, and 8. The eighth section provides 
"That ail persons included in the prohibition in this act, upon ar- 
rivai, shall be sent back to the nations to which they belong and from 
whence they came," etc. Prior to this législation as to contract 
laborers there was passed an act to regulate immigration, approved 
August 3, 1882 (Act Aug. 3, 1882, c. 376, 22 Stat. 214 [U. S. Comp. 
St. 1901, p. 1288]), which provided for an examination by the proper 
officers of immigrants arriving in any ship or vessel, and directed 
that "if on such examination there shall be found among such pas- 
sengers any convict, lunatic, idiot, or any person unable to take care 
of himself or herself without becoming a public charge, they shall 
report the same in writing to the coUector of such port, and such 
person shall not be permitted to land." On March 3, 1891, there 
was passed "An act in amendment to the various acts relative to im- 
migration and the importation of aliens under contract or agree- 
ment to perform labor." Act March 3, 1891, c. 551, 26 Stat. 1084 
[U. S. Comp. St. 1901, p. 1294]. The first section reads as follows: 

"Section 1. That the followlng classes of aliens shall be èxcluded from ad- 
mission into the United States, in accordance with the exlsting acts regulat- 
ing immigration, other than those conceruing Chinese laborers: Ail idiots, 
Insane persons, panpers, or persons likely to become a publie charge, persons 
suffering from a loathsome or a dangerous contagions disease, persons who 
hâve been convicted of a felony or other infamous crime or misdemeanor in- 
volvlng moral turpitude, polygamlsta, and also any person whose ticket or 
passage is paid for with the money of another or who is assisted by othera 
to come, unless It Is afflnnatively and satlsfaetorlly shown on spécial inquiry 
that such person does not belong to one of the foregoing exeluded classes, or 
to the elass of contract laborers exeluded by the act of February 6th, 1885." 

Two provisos not material hère are omitted from this quotation. 
The fifth section amended section 5 of the act of February 26, 1885, 
by adding to the second proviso the words, "nor to ministers of any 
rehgious dénomination, nor to persons belonging to any recognized 
profession, nor professors for collèges and seminaries." Act March 
3, 1891, c. 551, 26 Stat. 1085 [U. S. Comp. St. 1901, p. 1292]. Fur- 
ther provisions as to examination of immigrants and the proceedings 
to déport them are found in the act of March 3, 1893 (chapter 206, 
§ 6, 27 Stat. 570 [U. S. Comp. St. 1901, p. 1302]), but are not material 
to any point under discussion hère. 

On March 3, 1903, there was passed an "Act to regulate the im- 
migration of aUens into the United States." Act March 3, 1903, c. 
1012, 32 Stat. 1213. It is largely a re-enactment of prior laws, but 
contains much new matter, and provides that "ail acts and parts of 
acts inconsistent with this act are hereby repealed." The second sec- 
tion (32 Stat. 1214) reads as follows: 

"Sec. 2. That the followlng classes of aliens, shall be exeluded from admis- 
sion into the tTuIted States: AU idiots, insane persons, epileptics, and persons 
who hâve been insane within five years previous; persons who hâve had two 
or more attacks of Insanlty at any time previously; paupers; ])ersons likely 
to become a public charge; professional beggars; persons affllcted with a 
loathsome or with a dangerous contagious disease; persons who hâve been 
convicted of a felony or other crime or misdemeanor involvlng moral turpi- 
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tude; polygamists, anarchists, or persons who believe.or advocate the over- 
tlirow by force or violence of the government of the United States, or of ail 
government or ail forms of law, or the assassina tion of public officiais; pros- 
titutesi and persons who procure or attempt to bring in prostitutes or womeu 
for the purpose of prostitution; those who hâve been, within one year from 
the date of the application for admission to the Unil^d States, deported as 
being under offers, solicltatlons, promises or agreements to perform labor or 
service of some klnd therein; and also any person whose ticket or passage ts 
paid for with the nioney of another, ôr who is assistéd by others to corne, 
unless it is afflrmatively and satisfactorily shown that such person does not 
belong to one of the foregoing excluded classes; but this section shall not 
be held to prevent persons llving In the TJnited States from sendlng for a 
relative or friend who is not of the foregoing excluded classes: * • » 
provided, that skilled labor may be importéd, if labor of like klnd cannot be 
found In this country: and provided further, that the provisions of this law 
applicable to contraet labor shall not be held to exclude professional actors, 
artists, lecturers, slngers, ministers of any rellgious dénomination, professors 
for collèges or semlnarles, persons belonging to any récognized learned pro- 
fession, or persons employed strictly as personal or domestic servants." 

This section is the only one in the act which expressly excludes 
aliens from admission to the United States. It contains a careful 
and exhaustiire enumeration of excluded classes. It re-enumerates 
ail the classes referred to in section i of the act of 1891, c. 551, 26 
Stat. 1084 [U. S. Comp. St. 1901, p. 1294] (with some additions), 
but speçifically omits the clause in that section relating to "contraet 
laborers excluded under the act of February 26, 1885." As between 
two statutory enumerations of classes, both apparently exhaustive, 
the first may fairly be said to be inconsistent with the second as to 
ail items wherein they dififer. Had we only thèse two sections to deal 
with, there would be much force in the argument that contraet labor- 
ers are no longer "excluded from admission into the United States." 
But, as was pointed out in Holy Trinity Church v. United States, 
143 U. S. 459, 12 Sup. Ct. 511, 36 L. Ed. 226, in construing thèse 
statutes we are to get at the spirit of the statute and the intention of 
its makers, however inconsistent that may be with the words used. 
An examination of the act itself indicates that Congress did not sup- 
pose that by eliding the words last above quoted from the enumera- 
tion of excluded classes it was removing the barrier to the ingress 
of contraet laborers. This very second section (Act March 3, 1903, 
c. 1012, 32 Stat. 1214) provides that skilled labor may be importéd 
if labor of the like kind unemployed cannot be found in this country. 
The natural implication is that, if such cannot be found hère, the 
skilled labor is to be kept out. The clause excluding persons who 
hâve once been deported as being under contraet to perform labor 
evidently contemplâtes that the existence of such a contraet is ground 
for déportation. Section 4 re-enacts section i of the act of 1885, 
and enlarges its provisions making it "unlawful" to assist or encour- 
age the importation of any alien not only under any contraet or 
agreement, but also under any offer, solicitation, or promise to per- 
form labor hère; and the penalties imposed in the act of 1885 for 
violating that section are re-enacted in sections 6 and 7 of this act 
(32 Stat. 1214, 1215). Section 19 (page 1218) provides that "ail 
aliens brought into this country in violation of law shall, if practic- 
able, be immediately sent back to the countries whence they respec- 
124 F.— 41 
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tiyejty çaitie on thè véssçls bringing therii." Section 20 provîdes that 
àny àlieil who shall çome into the United States in violation of law 
shall be deported at any time within two years after arrivai. A close 
construction might dispose of thèse last two sections by confining 
tîiem tb âliens who Cbme irito this couhtry in violation of thé exclu- 
sion clatises found in the second section. But we ^re àpt confined 
to the text pf the statute in determining what was the intention of 
the Congress which passed it. As was said in Holy Trinity Church 
V. United Stàtes/supràl, tjie history of the act, the pétitions and testi- 
mony presentëd to CprigtésS) and the reports of the committees of 
each house may ail be réferred to as illuminative pf that intention, 
even when, as in that case, the language used in the statute conveyed 
no intimation thereof. 

The act nbw under construction originated in the House of Repré- 
sentatives. When it canie to the Senate there was in the second sec- 
tion (immediately after the clause "persons who procure or attempt 
to bring in prostitutes or Women for the purpose of prostitution") 
the following : "Persons whose migration has been induced by offers, 
solicitations, promises, of agreements, paroi or spécial, express or 
implied, df labor or work or service of any kind, skilled or unskilled, 
in the United States." The Senate amended the house bill by strik- 
ing out the clause last aboVe quoted, and in several other respects. 
The House nonconcurred in the Senate amendments, and the bill 
went to a conférence committee. The cOtnniittee came into accord 
as to which amendments should be accepted and which shoilld be 
withdrawn; ■ This particular amendment was accepted. The House 
conférées reported to the House that they "hâve concurred in the 
Senate anlétidment [in litie 19, p. 3, § 2] striking out the part of the 
bill relating particularly to the contract labor law, leaving intact the 
contract labor laws heretofore enacted and now on the statute bôoks; 
the only variation being that the words 'offers, solicitations, or prom- 
ises' were sub^titutëd for the word 'contracts.' " Congressional Rec- 
ord, p. 3205. Thereupoh the House passed the bill as amended. The 
référence to "variation'' iref ers to section 4. 

Thère seems to be ho doubt that Congress did not întend to abro- 
gàte the existing provisions of law touching the exclusion of con- 
tract labor, and the immigration ofïîcefs therefore had jurisdiction 
to exclude thé relators in both thèse cases, unless they come within 
the exceptions, as ^'persons belonging to any recognized learned pro- 
fession." Does an expert accountantbelong to sUch a profession 
within the meaning of the statute? When the original act of 1885 
first came before thïs court in the Holy Trinity Case, the words 
"la'bor or service" wefe given a broad construction. The words 
themselves are broad. They were broadened by having affixed to 
them the clauisé "of any kind." The provision that skilled workmen 
might be importéd to perform labor or any new industry not estab- 
lished hère seemed to imply that the gênerai language of the exclu- 
sion clause afïecïéd skilled as well as unskilled labor. The express 
exception of actors, artists, lecturers, and singers àppeàred to îndicate 
that Congress understood it had used language compétent to exclude 
them, and therefore sought to save them by an exception. Upon 
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appeal, however (143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 226), 
it vvas found that Congress did not use the words "labor or service of 
any kind" with so broad a meaning, and that its intent was simply 
to stay the influx of cheap unskilled manual labor. Under such a con- 
struction of the act, the exceptions are superfluous. An "expert ac- 
countant" certainly is not an unskilled manual laborer. The act 
came again before the Suprême Court in United States v. Laws, 163 
U. S. 259, 16 Sup. Ct. 998, 41 L. Ed. 151'. Laws was a chemist, 
who came to this country under a contract of employment as chemist 
on a sugar plantation. Before his arrivai the original act had been 
amended by adding to the enumeration of excepted classes the fol- 
lowing "ministers of the gospel, persons belonging to any recognized 
profession, professors for collèges and seminaries." It would seem 
as if a much simpler amendment would hâve restricted the act to 
conform to the original intention of its framers, and it might be 
argued that this additional enumeration might be taken as an intima- 
tion that the words "labor and service of any kind" were used with 
a broad meaning. The Suprême Court, however, again held that 
the contract labor laws applied "only to unskilled laborers, whose 
présence simply tended to dégrade American labor." It also held 
that a chemist was a person belonging to a recognized profession. 
The law, however, as may be seen from the statutes above quoted, 
has been changed since the décision in U. S. v. Laws. Whatever may 
hâve been the intention of Congress in 1885 and 1891 as to skilled 
labor imported from abroad — whether it sought only to keep out 
"the lowest social stratum who live in hûvels on the coarsest food," 
or sought also to give to skilled labor which uses brains as well as 
hands somewhat of the protection which it had secured to manufac- 
turing capital — there can be no doubt as to its meaning in 1903, for 
the inhibition of the fourth section is against the importation oi 
aliens "to perform labor or service ôf any kind, skilled or unskilled." 
Moreover, the exception has been amended so that it no longer 
covers "persons belonging to any recognized profession," but only 
"persons belonging to any recognized learned profession." The 
définition of the word "profession" given in the Century Dictionary 
and approvçd in U. S. v. Laws is a broad one, and it seems not un- 
reasonable to assume that Congress qualified it with the adjective 
"learned" for the express purpose of restricting the scope of the ex- 
ception. Certainly in the ordinary use of language an "accountant," 
however expert he may be, would not be included as belonging to 
one of the learned professions. Apparently counsel for both relators 
practically concède this, for they make no effort to differentiate be- 
tween professions. "Ail professions are learned, because they require 
spécial knowledge," says the counsel for Charalambis. "Ail pro- 
fessions are learned. It is an inhérent part of the word 'profession,' '" 
says the counsel for EHis. But Congress did not so understand it, 
or it would not hâve inserted the word "learned," and the courts 
must give that word a meaning. However broad such meaning 
may be, it would seem that an accountant would fall without it. 

As to the treaty with Greece of 1837, referred to in the Charalambis 
case, it is sufficient to say that ail the législation under discussion is 
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of more récent date, and therefore controlling. If such législation 
conflicts with the treaty, that is a matter for the considération of the 
political branch of the government. 

Whether, assuming tnat Charalambis is a. skilled laborer, labor of 
the like kind unemployed cannot be found in this country, is a ques- 
tion of fact to be decided by the board of spécial inquiry, and not to 
be reviewed by the courts. 

The writs are both dismissed, but, since both relators intend to 
prosecute appeals, and the questions p'resented are novel, they may 
remain, pending appeal, as they are now, in the custody of their re- 
spective counsel. 



; SULLIVAN TIMBHR CO. v. CITY OF MOBILE. 
(Circuit Court, S. D. Alabama. August 1, 1903.) 
No. 227. 

1. Navigable Watbrs— Mobile Hiver— Shoke Lakd— Construction of 
Wharvbs— CnsTOM. 

"Where the ownera oï land abutting on the tlde waters of the Mobile 
river, wlthin the city of Mobile, by long usage and immémorial eustom 
had been accorded the rlght to bulld wharves, bulkheads, booms, and 
other structures on the flats and In the river In front of their uplands, 
which did not Impede navigation, an owner of such uplands was en- 
tltled to use the shore of the river In connection with the upland, In- 
cluding tlie right to erect piers, wharves, etc., accordlng to the eustom. 

3. Same— Implied Licbnbe. .. 

The tltle to the shore of the Mobile river was vested In the city of 
Mobile, and thereafter the control thereof was vested in the Mobile 
river commission, whlch was authorized to establlsh bulkheads, wharves, 
drydocks, and boom Unes, and proyide for their construction on licenses 
or permission granted by the commission to owners of upland on pay- 
ment of certain fées. The commission thereafter authorized complain- 
ants to construct certain wharves in the river adjolning their land, and 
the city made no objection to the structures as erected for several years. 
Héld, that the elty's falWre to object, and^ régulation of such wharf, etc., 
after its construction, estopped It to deny complalnant's right to con- 
tinue to occupy and use i the same sp long as the necessitles of its busi- 
ness required. 

S. Same— Injunction. » 

Where the owner of uplands abuttlng the Mobile river was authorized 
by the Mobile river commission to construct certain docks, wharves, 
etc., in the river opposite its land, in whlch the city acquiesced for a 
number of years, such owner is entitled to an injunction to restrain 
the city from recoverlng the shores occupied by such wharves. 

In Equity. 

See no Fed. i86. 

L. H. & E. W. Faith, for complainant. 
Gregory 1,. & H. T. Smith, for défendant. 

TOULMIN, District Judge. The complainant îs the owner and in 
possession of the lands in front of which lies the land for the recovery 
of which the city of Mobile has sued in ejectment. Complainant's 
said land on the west side of Mobile river is bounded on the east by 
said river, and its land on the east side of said river is bounded on the 
west by the river. 
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The land in litigation with which we are hère concerned is that 
which was the shore under Mobile river on January 31, 1867. The 
légal title to this land is in the city of Mobile by virtue of an act of the 
Législature of Alabama of January 31, 1867. 

Complainant's lands being on tide water, it has no title below high- 
water mark. 

Has the complainant made out a case of estoppel against the city 
to assert its légal title to the shore land sued for ? 

More than 35 years ago, to wit, on May 18, 1868, this court adjudi- 
cated "that from the establishment of Mobile as a port of entry there 
has been a custom for the riparian owners to erect wharves in front 
of their lands and to collect wharfage for the use of the same ; that 
thèse improvements hâve been recognized and sanctioned in the laws 
of the State and the ordinances and administration of the city govern- 
ment." See decree of this court in Leverich v. City of Mobile (C. C.) 
II Fed. 170. 

I iind from the évidence that by long usage and immémorial cus- 
tom the owners of land abutting on the tide waters of Mobile river 
within the city of Mobile, hâve been accorded the right to build 
wharves, bulkheads, booms, and other structures upon the fîats and 
in the river in front of their uplands, provided they do not impede 
navigation. 

I find that the complainant, and those under whom it claims title 
and possession to the land abutting on the shore in litigation on the 
west side of Mobile river, hâve for 15 or 20 years, from time to time, 
built bulkheads, wharves, and booms in front of their uplands, and 
out to the channel or navigable part of the river ; that the complain- 
ant has erected, during the past 15 years, extensive and valuable 
improvements on its said land, which are devoted to the manufacture 
and exporting of lumber; and that the bulkheads, wharves, booms, 
and other like structures built by it in front of its land and over 
the shore in question are used in connection with its said lumber 
business, and are essential thereto, at least to its successful opération ; 
and that complainant has expended large sums of money in the con- 
struction and maintenance of such bulkheads, wharves, booms, and 
other structures. 

By act of the Législature of December 10, 1886 (Acts 1886-87, 
p. 238, § 22), it was provided that the city of Mobile shall hâve the 
power to designate and regulate wharf and boom lines along the river 
front, within the city of Mobile, unless the Législature shall create a 
commission clothed with that power, in which case the power of the 
city in the premises should be suspended. Prior to this act the city 
had exercised that power to some extent, but not so fully as subse- 
quently donc by the Mobile river commission, which was created by 
an act'of the Législature of February 28, 1887 (Acts 1886-87, P- 647). 
By the latter act it was made the duty of said commission to establish 
bulkhead, wharf, drydock, and boom lines, and Hnes for similar 
structures. The act also provided that any one proposing to erect or 
place any bulkhead, wharf, boom, or similar structure in said waters 
shall make application to said commission, describing the nature and 
exact location of such proposed structure, and shall at the same time 
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deposit with the city clerkiS cents per foot for each lineal foot of the 
proposed boom, and 35 cents per foot for each lineal foot of wharf, 
bulkhead, or similar structure. Said commission has since its organ- 
ization exercised jurisdiction over the water and shore of Mobile river, 
under the provisions of said act. 

r find that complainant applied to said commission, from time to 
time, for the désignation of the lines for the wharves and booms pro- 
posed to be constructed by it in front of its lands on both sides of the 
river, and deposited the fées prescribed by law therefor ; that the ap- 
plication was granted, and such structures were built in accordance 
with the license or permission from said commission, and approved 
by the city engineer, acting under the direction of the commission, 
perhaps with this exception : I do not find from thÇj évidence that the 
wharves proposed to be built on the east side of the river in front of 
Pinto's Island were ever built, but the évidence shows that a struc- 
ture, called a "lumber beid," and also a boom on said east side of the 
river, were built. It does ,not clearly appear from any direct évidence 
on the subject that any specifîç application was made to the commis- 
sion for permission to erect said lumber bed, or that there was any ex- 
press permission given therefor, but it does appear that the ordinary 
fées were paid for the same; and that the city engineer designated the 
line on which it was erected. Said lumber bed was built about 8 years 
ago on the shore under the water, and from 50 to 100 feet in front of 
complainant's land, in water from 2 to 5 feet deep. It does not con- 
nect with the upland, but is used in connection with the mill on the 
opposite side of the river, as a depository of lumber manufactured at 
the mill, and from which the lumber is loaded on vessels and shipped. 

I find that neither the city of Mobile nor the said river commission 
ever made any objection to, or protest against, the fiUing in of the low 
lands, or the construction of the bulkheads, wharves, booms, and other 
structures erected over the shore and water in front of their uplands, 
by complainant and those under whom it daims, which from time to 
time was being donc at large expense, during a pçijiod of 15 or more 
years, but, on the contrary, that since the création of said commission 
said structures hâve been erected or placed with the express permis- 
sion or license from the commission, and for a considération, in the 
shape of the fées required by law to be paid. As to the érection of 
the lumber bed before mentioned, it does not clearly appear that there 
was any express permission or license therefor, but from the facts and 
circumstance shown a license may be justly implied. 

By the act creating the Mobile river commission the powers there- 
tof ore vested in and exercised by the city of Mobile devolved upon 
said commission, somewhat enlarged. By that act the mayor of the 
city was made a member of the commission, the clerk of the city its 
clerk, and the engineer of the city required, under the direction of the 
commission, to perform certain services in connection with the désig- 
nation of the lines therefor, and the construction of wharves, booms, 
and other similar structures. 

I find that the city of Mobile, with fuU knowledge that the com- 
plainant, and those under whom it claims title and possession of its 
said uplands, were making improvements in their front at large ex- 
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pense, by filling in low lands, building bulkheads, wharves, booms, 
and other structures in and over the shore and river (including the 
lumber bed in front of Pinto's Island), stood silently by and permitted 
it to be donc without objection, and without challenge of the occupa- 
tion and use being made by them during a long séries of years. On 
the contrary, the city of Mobile, prior to the création and organiza- 
tion of the Mobile river commission, designated by ordinance the 
lines to which structures, such as bulkheads, wharves, etc., should ex- 
tend, and short of which they should net stop, if built, and provided 
for supervising the character of the work and the manner in which it 
should be donc. 

There is no évidence that said structures hâve in any way impeded 
or interfered with navigation, and none of a notification by the city 
of Mobile or the river commission of revocation of any license given 
by said river commission to complainant, or of any claim of a right 
of revocation prior to the bringing of the suit in ejectment by the city 
of Mobile. The usage and custom referred to has been recognized, 
and apparently sanctioned by the législation of the state and city, and 
the principles on which rights were exercised thereunder recognized 
and upheld by the judicial décisions of the state. Turner v. City of 
Mobile, 135 Ala. 73, 33 South. 132, and citations therein of the laws of 
the state and city; Sullivan v. Spotswood, 82 Ala. 163, 2 South. 716; 
Compton V. Hankins, 90 Ala. 414, 8 South. 75, 9 L. R. A. 387, 24 
Am. St. Rep. 823; Sullivan Timber Co. v. City of Mobile (C. C.) no 
Fed. 186. 

The Suprême Court of Alabama in Turner v. City of Mobile, supra, 
said: 

"If the complainants hâve no rights in the shore referable to their owner- 
shlp of the upland, or the uses they may hâve made or may be making of 
the shore in connection with the upland, they, of course, hâve presented no 
case of équitable cognizance, nor would they hâve any standing at law against 
an action of ejectment prosecuted by the city, the owner of the shore." 

The converse proposition must also be true. If the complainant 
has rights in the shore referable to its ownership of the upland, or 
the uses it may hâve made or may be making of the shore in connec- 
tion with the upland, it has presented a case of équitable cognizance, 
or would hâve a standing at law against an action of ejectment prose- 
cuted by the city, the owner of the shore. 

The Suprême Court, proceeding in said Turner Case, said : 

"Assuming that complainants owned upland abutting on the shore lot for 
the recovery of which the city has sued, and by reason of such littoral pro- 
prietorship they had or hâve the right to wharf out across the shore lot, that 
right must rest or must hâve rested upon one of two conditions: It must be or 
must hâve been either a mère paroi license to erect their wharves on and 
across the shore, or it must be or must hâve been something more than a 
mère paroi license from the owner of land to another, having no interest or 
right in it, to do something upon it— something in the nature of a right ap- 
purtenant to the upland, conveying * * * a qualified right under im- 
mémorial custom and usage to extend their occupation over the shore by 
érection thereon and thereacross of wharves, piers, and the like as means 
of commerce and aids to navigation." 

"If they had a mère paroi license in the promises from the shore owner, and 
were without other warrant than hls mère permission to occupy the shore 
wîth their structures, they had neither légal nor équitable claim thenito, even 
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though and aftei; they liad actually taken possession of the shore lot and 
erected their marine structures upon It under sùch paroi permission. Such 
lîcense Is always révocable àt the pleasure of the llcensor, and it neither im- 
ports tltle Qf any sort in them, nor, even when acted upon, Involves any matter 
of estoppel In pais against blm. Hicks et al. v. Swift Creek Hill C!o., 133 Ala. 
411 [31 South. 947, 57 L. R. A. 720]." 

The case of Hicks v. Swift Creek Mill Co. it seems to me draws a 
distinction between cases where no considération was paid to the 
Hcensor and cases in which a valuable considération was paid for the 
license, and cites Rhodes v. Otis, 33 Ala. 578, 73 Am. Dec. 439. In 
that case it is held thata paroi hcense, obtained for a valuable con- 
sidération, cannot be revoked by the grantor, when the grantee, hav- 
ing acted imder it, would be injured by the revocation. The doctrine 
of estoppel in pais applies to such case. Rhodes v. Otis, supra, and 
authorities therein cited. 

I think it is well settled that an executed Hcense on a considération 
is irrévocable, and the licensor will be estopped from revoking the 
license. 18 Am. &; Eng. Encyc. of Law (2d. Ed.) pp. 1144, 1145; 
Motes v. Bâtes, 80 Ala. 386. And I think that, according to the 
weight of authority outside of Alabama, an executed license, where the 
licensee has.gone to expense, is irrévocable, and the licensor will be 
estopped from revoking the license. 18 Am. & Eng. Encyc, supra, 
and authorities cited in notes. 

In the case of National Waterworks Company v. Kansas City (C. C.) 
65 Fed. 694, Mr. Justice Brewer of the Suprême Court, United States, 
sitting as Circuit Justice, used the following language: 

"The rUle IS recognlzed in this state, as elsev^here, that where one party 
enters upon the real estate of another under a paroi license from the latter, 
and at large expense construcb an improvement which is necessary for the 
successful carrying on of the business of the licensee, the licensor is estopped 
to deny the right of the licensee to continue such occupancy and use so long 
as the necesslties of his business require." 

In this opinion Mr. Justice Brewer cites quite a number of decisons 
in support of the above rule. In that case the facts estabhshed a 
paroi license so far executed as to vest in the water company a right 
of occupancy and use. 

My opinion is: 

(i) That the complainant had and has rights in the shore referable 
to its ownership of the lipland, and to the uses it is making of the 
shore in connection with the upland, and thèse rights include that of 
erecting piers, wharves, booms, and other like structures in front of 
its upland accorded to it by the custom and usage shown in this case. 

(2) That, irrespective of the custom and usage referred to, the com- 
plainant had the right to erect the wharves, booms, and the lumber 
bed constructed by it in front of its uplands, under permission or 
license from the Mobile river commission, which action of the com- 
mission is, under the facts and circumstances shown, binding on the 
city of Mobile, and that the city of Mobile is estopped to deny the 
right of the complainant to continue the occupancy and use of the 
same so long as the necessities of its business require. 

(3) That if I regard the license or permission given to complain- 
ant by the river commission as not binding on the city of Mobile, 
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it has, by its acts and conduct in the premises, equitably estopped itself 
from asserting any claim to the property in question which would 
annul complainant's rights therein or impair its free use and enjoyment 
of the same. Mr. Justice Clifford, speaking for the Suprême Court of 
the United States, states the rule thus : "Where a person tacitly en- 
courages an act to be donc, he cannot afterwards exercise his légal 
right in opposition to such consent, if his conduct or acts of en- 
couragement induced the other party to change his position, so that 
he will be pecuniarily prejudiced by the assertion of such adverse 
claim." Swain v. Seamens, 9 Wall. 254, 19 L. Ed. 554; vol. 7, Rose's 
Notes, p. 174; Kirk v. Hamilton, 102 U. S. 68, 26 L. Ed. 79; 18 A. 
& E. Enc. of LaviT (2d Ed.) p. 1145, and notes; also pages 1146-1147; 
Sullivan Timber Co. v. City of Mobile (C. C.) no Fed. 197, and au- 
thorities therein cited. 

(4) That the case presented is one of équitable cognizance, and 
that the rights of the complainant may be protected by injunction. 
18 Am. & Eng. Encyc. of Law (2d Ed.) p. 1146; Sullivan Timber Co. 
v. City of Mobile, supra; Leverich v. City of Mobile (C. C.) iio Fed. 
170. 

A decree in accordance vi^ith the views herein expressed will be 
entered. 



THE THOMAS WILSON. 
(District Court, N. D. New York. August 19, 1903.) 

1. TUQ AND TOW— LlABILITÏ OF TUG FOR INJURY OF TOW. 

There is no presumptlon tliat an Injury to a tow was due to tlie fault 
of the tug, but hef négligence must be proved as a fact, and the proof 
must be such as to justify the inference, at least, that such négligence 
caused, or at least contributed to, the injury, before she can be held 
liable for the conséquent damage. 

2. Same— Tow in Charge op Crew— Duty to Foi.low Tcg. 

Where a tow is in charge of her own offlcers and erew, the tug has 
the right to demand and expect the exercise by them of ordinary care 
and skill, and that the tow will follow the course of the tug, and conform 
to her movements, as i* its duty, unless such course would manifestly 
lead it into danger. 
8. Same. 

When a tug with three barges in tow, in line, rounded a curve in 
Galop's Canal, on the St. I^awrence river, the second barge, which was on 
a single line, 150 feet behind the first, failed to turn, and ran into a 
bank on the side of the canal, where there had been récent dredging, 
aud over which the watcr was shallow, and was injured. The first barge, 
which was on a line of similar length, followed the tug In safety. The 
Une of the bank was marked by stakes. Seld, under the évidence, that 
there was no fault on the part of the tug, either In making up the 
tow or in navigation, but that the injury was due to the fault of the 
master of the barge, in failing to be lu a position where he could give 
proper attention to his surroundings and to follow the tug. 

In Admiralty. Suit to charge tug with liability for an injury to a 
tow. 

The libel in this case was filed January 15, 1900, against the tug Thomas 
Wilson, her engines, boilers, etc., owned by the George Hall Coal Company; 
and the claim is that the said tug is responsible for injuries to the barge 
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Henry "JÎ(?t^ftge<^'*<'Mch injuries were receivedoniOiî about. the 9tli day ot 
May, 1899, whlle being towed, In connection with two other barges, tbe 
Ewen and' Shawnee, by the sald . Thomas WilSon, through Galop's Oanâl, 
on the St Lawrence river, whereby, It Is alleged, the sald barge Sage sus- 
tained damage to her flxtures. In loss of time, and for expenses of her 
master and crew, and otberwJse, to the amonnt of $2,000. It Is clalmed 
that the sald Injuries and (iamage were caused solely by the négligence 
and want of sklll and thé improper and unseamanlike cpnduct of and on 
the part of the persons navlgating and In control oî and on board the sald 
tug Thomas Wllson, and not by or through any'faùlt, omission, or neglect 
on the part of the libelants, or the persons on board the said barge Sage. 
The owners çf the tug deny any négligence on their part, or on the part 
of those m charge of the Thomas Wllson, and allège that the damage to the 
sald barge Sage was occasioned through the fault and négligence of those 
in charge Of the Sage. 

Potter & Wright, for libelants. 

Goulder, Holding & Masten and George E. Van Kennen, for re- 
spondent. , 

RAY, District Judge (after stating the facts). On the gth day of 
May, 1899, the barges Ewen, Sage, and Shawnee had been locked 
into Galop's Canal from the St. Lawrence river for the purpose of 
being towed through said canal, and onward to their destination. 
On that day they were taken in tow, pursuant to the ordinary con- 
tract and agreement, by the Wilson, in the order named; and it is 
claimed that in picking up the toyvs the tug Wilson was careless and 
négligent, in not properly attaching the tOAys to the tug. The owners 
of the tug did not hâve chargée bf thè Sage, which was in possession 
of and under the control of its own; cre'w, 1 except, of course, as it was 
tirawn by the tug. The canal was beîng deepénèd and widened at the 
tiîïie of thjs adcîdent. This deepehing and widening had been com- 
o|eted fOr a, distance of about 2,400 feet from the lower lock toward 
Ogdensburg. Beyond the point where the new channel had been 
completed, 2,400, feet above the loek, the ; work of deepening and 
widening the canal was still going' on. A eut about 10 feet wide had 
bèén madé by diredging along th^ ndrth or starboard side of the canal 
for a distance of about 600 feet. This eut gave the channel a depth 
of about 17^ feet, with a width of 90 feet at the bottom, but the north 
bank of the canal made by this eut had not been made smooth or 
sloped. This left a rocky wall, "Some.ii or 12 feet high, with water 
'âbove it only 5 'ot 6 feet deep.'àhd tljis bahk continued or extended 
îor a distance, qî some 400 or sbofeset along the north bank of the 
canal. It formed thè limit of the channel on that side, and was 
marked by red stakëé; ,.^s the Wilson, with her tow, came up the 
caiial, a dredgëSo fëet Iqng lay'jîiopred on the south or port bank, 
about opposite the red stake whicti the Wilson would first pass in com- 
ing from the lock. The first fed stake was sbme 20 or 25 feet nearer 
the lock than the lowér erid of the dredge. This lëft about 70 feet 
between:tbe,,si(^e of t;hç: dredge nçarest the north bank and the Une of 
red stakes. "The' master of the Wilson did not know the exact dis^ 
tance, but he could see the dredge and the stakes. This dredge had 
been placëd in the channel on the south side either that morning or 
recently. , Beyond the dredge lay a scow 70 feet long on the south 
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side of the channel, and the starboard side of that scow was about even 
with or a little inside the starboard side of the dredge. About 50 feet 
beyond the scow, and on the south or port bank, lay the Curlew, 
Tj feet long, with her starboard side on an even line with the starboard 
or north side of the dredge. Thèse obstructions placed there by 
tliose engaged in widening the canal, of course, reduced the channel 
to a width of about 70 feet. The bow of the Sage drew about seven 
feet of water, and would necessarily run into the bank if towed or 
swung to the north or starboard of the line of those red stakes. This 
condition of things, narrowing the channel, of course, interfered with 
the ability of the vessels in tow to maneuver or swing in passing 
through the canal, and, of course, made the place somewhat danger- 
ous. The day was bright and clear, and the condition of things de- 
scribed could be seen by those on board the tug Wilson as well as by 
those on board the tow. It is said, and is probably true, that the 
master of the Wilson did not know the exact length or the exact 
draft of the barges in tow. It is probably true that he did not know 
of the condition of the wall bank mentioned, as it had been made re- 
cently, and was being extended. However, it was his duty to hâve 
ail thèse conditions in mind, to a certain extent, and guard against 
hidden or unknown dangers. 

The Ewen was attached to the Wilson, and the Sage was attached 
to the Ewen, on long single lines, and the Shawnee was attached to 
the Sage by short double lines. It is claimed that a tow made up and 
attached in this way could not be taken through the canal safely. 
Before reaching the canal or attempting to enter it or entering it, 
those in charge of the Sage knew this condition of things, if it existed 
as described and as claimed, as well as the master of the Wilson. It 
is claimed that the Ewen was about 150 feet aft the tug, the Sage 
150 feet aft the Ewen, and the Shawnee only about 15 or 25 feet aft 
the Sage. The évidence as to the make-up of the tow is somewhat 
contradictory, and some of it îs unreliable, but, assuming it to be 
true as claimed by the libelants, the question is, did this make-up 
of the tow cause or contribute to the accident and damage in ques- 
tion? The captain and mate of the tug admit that the Ewen was 
fast to the tug on a single line, but say she was only 15 or 20 feet aft 
the stern of the tug. The captain of the Ewen says there was 150 
feet of clear water. 

There is also a dispute as to the speed of the tug. Some of the 
witnesses claim that the speed was fîve or six miles an hour, while 
others say it was not over two miles per hour. Considering ail the 
évidence, this court is of the opinion that neither estimate is correct, 
and that the tug was probably proceeding at from three to four miles 
per hour — less rather than more. 

It is claimed that the tug did not give sufîîcient time to properly 
make up the tow. There is a dispute in the évidence in regard to 
this. This court is unable to find, considering ail the évidence and 
ail the circumstances, that sufîîcient time was not given to properly 
make up the tow. There is évidence that those in charge of the 
tows willfully neglected to obey the instructions of the master of 
the tug in this respect, but, however this may be, the court is of the 



65^ 124 FSDERAL REPORTER. 

Opinion that |îie mode and manner of attaching the barges in tow to 
the tug had nothing whatever to do with the accident and conséquent 
injury. 

From the map in évidence ît appears that while the canal is 
straight at the points opposite the dredge, scow, and Curlew, and 
for some little distance easterly thereof, there is a curve in the canal 
before reaching the point where the dredge was located, and oppo- 
site the easterly end of which is found the first red buoy. It is 
perfectly apparent that, in approaching the point where the dredge 
is located, the tug Wilson must hâve been headed in a direction which, 
if persisted in, would hâve carried tug and tows into the north or 
starboard bank of the canal before reaching the dredge, or when 
somewhat near it. It was therefore necessary for the tug Wilson 
to change her direction more to the south, and it was incumbent on 
those on board the tows J;o keep a strict watch, and change direction 
so as to follow in the wa*e of the tug. It is also apparent that when 
the tug Wilson, with her tow, rounded the curve in the canal, had she 
kept straight ahead, she inevitably would hâve gone into the dredge, 
or so close thereto as to hâve endangered the tug and ail three 
barges. It may be, and possibly is, true that the master of the tug 
made a mistake in judgment in changing direction, and may not 
hâve changed his direction soon enough, or he may hâve changed 
too soon. The évidence , ponvinces the court that the tug Wilson 
entered the channel between the dredge and the first red buoy, headed 
in a propej- direction? straight ahead to the westward, and was fol- 
lowed by the Ewen. Had the captain of the Sage been where he 
ought to hâve been, in some elevated position, where he could see 
not only the tug, but ahead of it — the buoys, the dredge, scow, and 
Curlew — and had hç been carefully watching, and had he had a com- 
pétent man at the wheel,.,and had proper directions been given by 
him as to a change of course, the accident would not hâve happened. 
The évidence is that àt some point near the dredge and fîrst fed buoy 
the captain of the Sage, who was at the; wheel, where he was unable 
to see the whole situation, left the wheel in charge of another per- 
son, and went to the side of the barge, and then back. The court 
is unable to ascertain or détermine just how long he was absent from 
tiie wheel, but it is évident that he was absent long enough to allow 
the barge Sage to either sheer to the north, or continue northerly, 
when it should hâve changed its course more to the south, so as to 
follow the tug Wilson, and that, by reason of this carelessness and 
négligence pn the part of the captain of the Sage, that vessel ran 
into the bank or wall of stone near the fîrst red buoy, and received the 
injuries and sustained.the damages mentioned. When the tug Wil- 
son changed direction after passing the curve in the canal, wherever 
that change was made, it was necpssary for the captains of the barges 
in tow, respectively, to bC: on the watch, and promptly change the di- 
rection of tne ba.rges to someextent before reaching the point where 
the tug Wilson changed its direction. Thèse barges, being drawn 
by the tug and under headway, with no means pi checking their 
velocity, whatever it was, were sure to go ahead some distance, on 
substantially the sanie line pursued by the tug, after reaching the 
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point where the tug changed its course, for, whether the Unes were 
long or short, the change of direction made by the tug would not 
be communicated to the tow immediately, but only after the Connect- 
ing Unes were drawn taut on the new course. It is évident from the 
évidence that no one was expecting particular trouble at this point. 
The master of the tug was not in fault for not knowing the location 
of the dredge, scow, and Curlew, for they had been placed where 
:hey were too recently, and it was not incumbent on the master of 
the tug to go ahead of his tug in another vessel of some description 
and make a survey of the canal. It was, of course, incumbent on 
him to keep a proper lookout, and to change direction so as to avoid 
the shallow water and rocky bank on the north side, while also 
avoiding the dredge and scow placed in the channel on the south 
or port side. This the tug did, and the Ewen followed, and sustained 
no damage. The Ewen was drawn by the tug, and its course and 
velocity were shaped by that of the tug. How is it, if the tug pur- 
sued the erratic course some of the witnesses claim, that the Ewen 
did not run into the shallow water and upon the rocky bank? It is 
perfectly évident that those in charge ot that barge attended to their 
duty, and met with no difïiculty in following the tug in the channel 
proper, and in deep water. It is also perfectly évident that the in- 
jured barge sustained its damage by want of attention on the part 
of those in charge, by reason of which, and improper or négligent 
steering, she ran into the rocky bank and received the injuries com- 
plained of. It was incumbent upon the master of the tug to use 
ordinary care and diligence, and greater diligence when he approached 
and reached the point where the dredge was located, on account of 
its being found there. The greater the apparent danger, the greater 
the care required on the part of the master of the tug. But the same 
rule appHes to those in charge of the injured barge, and this care, 
and even ordinary care, is not shown to hâve been exercised by those 
in charge of the Sage. 

This court therefore finds and holds as a fact in the case that the 
tug Wilson exercised due care at the points mentioned, that those in 
charge of the Sage failed to exercise due or ordinary care in the 
management of the barge, and that because of this négligence the 
accident occurred and the injuries were sustained. This court finds 
and holds that the length of the Unes attaching the barges to the 
tug had nothing whatever to do with the accident; that, had the 
lines been shorter, and double lines in place of single lines, and had 
the management of the barge Sage been the same, qiiite likely and 
probably the damage and injuries would hâve been greater than the}- 
were. 

There is no presumption that the tug was négligent. Her négli- 
gence must be proved as a fact, and the proof must be such as to war- 
rant the inference, at least, that such négligence caused, or at least 
contributed to, the injury and damage. The W. H. Simpson, 80 
Fed. 153, 25 C. C. A. 318; The Lady Wimett (D. C.) 92 Fed. 399, 
affirmed 99 Fed. 1004, 40 C. C. A. 212; The L.. P. Dayton, 120 U. 
S 337, 7 Sup. Ct. 568, 30 L. Ed. 669. Négligence which did not 
cause or contribute to the injury is of no account in this case. When 
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a tow is in charge of her own ofEcers and crew, as in this case, the 
tug has>:the,right to demànd and expect the exercise by them of ordi- 
narycare ând skill. Pedei-son V, Spreckles, 87 Fed. 938, 31 G. C. A. 
368. lîhe tow must followthe course of the tug, and conform to 
her moviéments. The Etranger, i Brown, Adm. 281, Fed. Cas. No. 
13.525; I Asp. M. L. C. 1$; The Ciampa Emilia (D. C.) 46 Fed. 
866; The Jacob Brandow (D. C;) 39 Fed. 831, 832. Of course, such 
a rule would not apply if those in charge of the tow saw the tug run- 
ning into danger, and dragging it there also. In such case it would 
be the duty of the tow to use ail means to avoid the danger, and even 
eut loose if necessary. 

In this case the évidence shows that the Sage did not foUow the 
Ewen, having an equally long line, but went on to starboard, the 
north side of the canal, until she struck and was run into by the 
Shawnee. There is évidence that she sheered to the north, but it 
is not necessary to find that she sheered from her course in follow- 
ing the tug and Ewen as they werè going befote the course was 
changea more to the westward, as her fault lay in not changing her 
course so as td foljow the preceding vessels. She could not in that 
narrow canal at that point rely on the line and tug to change her 
course in time. Any person of good sensé, in the exercise of ordi- 
nary care, would hâve seenthis. The master of the Sage was at the 
wheel, where he could not see what he ought to hâve seen, and that 
which had he seen he would hâve avoided. This court does not 
crédit the évidence to the efiféct that when opposite the scow the tug 
sheered to starboard and theh to port (north and then south). There 
was no reason for such action. Had she done so at that point, the 
Sage would not hâve been run into the north bank by such erratic 
movements^movements made as quickly as thèse are alleged to hâve 
been made. It is claimed by the libelants that the swing of the stern 
of the Ewen carried thé Sage to starboard, and into the rocky bank 
covered by shallow water. This is hardly possible. It is not prob- 
able. It is a theory, not a fact, in the judgment of this court. With 
over 100 feet of line Connecting the Ewen and Sage, the swing of the 
stern of the Ewen to starboard in changing her course to follow 
the tug would hâve been hardly perceptible in afifecting the course 
of the Sage. Ordinary care and watchfulness on the part of the cap- 
tain of the Sage would hâve avôided ail evil conséquences, in any 
event. The burden of proof is on the libelants. This has not been 
sustained. 

It fcUows that the libel must be dismissed, with costs. So ordered. 



, In re LE CLAIRE. 

(Dlistriot CoBrt, N. D. lowa; W. D. Septemtier 2, 1903., 

BaNKHUP'I*CY — pISCftARGE— CpSCBALMEKT OF PbOPBUTT. 

A clalm for; aùmony, màdè by a mai:ried wornan in a suit for divorce 
which was pendlng at the tiipe of her bankruptcy, was not property 
which she could, baye disposed of, such as would vest in her trustée, 
and her f allure to schedule the saine wàs not a concealment of property 
■which def eats her rlght to a discharge, nor 'was her refusai to convey 
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to the trustée property subsequently awardcd her as alimony, and which 
she claimed under the statute as her homestead. 

2. Same— Property Vesting In Trustée — Alimony Awaedbd Wifb afteb 

Bankruptct. 

A elaim of a wife for alimony is not a property right, and property 
awarded her as alimony after her bankruptcy does not become a part of 
her estate in bankruptcy. 

3. Same— Homestead Exemption— Iowa Statute. 

Under Code lowa 1897, § 2973, which provides that the right of home- 
stead exemption shall continue to the party to whom the property is 
adjudged in a decree of divorce, during continued Personal oceupancy, 
where a married woman, after her adjudication as a bankrupt, vcas 
granted a divorce, and avearded the custody of a child and the homestead 
of the family, title to v^hlch was in the husband, as alimony, such prop- 
erty cannot be subjeeted to the payment of her debts in the bankruptcy 
proceedings. 

In Bankruptcy. On pétition for discharge and objections thereto. 
Harlan & Buck and G. H. Martin, for creditors. 

SHIRAS, District Judge. From the record in this case it appears 
that the pétition in bankruptcy was filed on the 8th day of April, 1903, 
and the adjudication thereon was entered on the day following, to wit, 
April 9th. It further appears that on the 23d day of March, 1903, the 
bankrupt had brought an action in the district court of Clay county. 
lowa, for a divorce from her husband, Joseph Le Claire, and had in 
her pétition asked that alimony should be granted to her out of the 
estate of her husband. On the I3th day of April, 1903, the court 
entered a decree of divorce, granting to the bankrupt a judgment for 
$100 against her husband, and setting aside to the bankrupt, as ali- 
mony, certain realty in Spencer, Clay county, lowa, of the estimated 
value of $3,500, but subject to a mortgage of $2,000, and also granting 
to the bankrupt the care and custody of a minor child. On the 4th 
of May, 1903, the bankrupt was examined at length by the creditors, 
and she testified that her former husband, Joseph Le Claire, in 1899, 
bought a portion of lots 16, 17, and 18 in the town of Spencer, and 
built a house thereon, which he, with his wife and family, occupied as 
a home in September, 1899 ; that she, the bankrupt, now lives therein, 
it being the realty set apart to her as alimony; that she claims the 
same as her home, and refused to deed the same to the trustée in bank- 
ruptcy. It further appears from the record that the debts to the con- 
testing creditors were created against her before she married Joseph 
Le Claire. 

Upon the filing of the pétition for discharge, a spécification in oppo- 
sition thereto was filed on behalf of two of her creditors, averring that 
within four months next preceding the filing of her pétition in bank- 
ruptcy the bankrupt, with intent to hinder, defraud, and delay her 
creditors, had concealed her property, in that she had not listed as part 
of her assets her claim for alimony, and that she refused to list the 
same after it had been granted by the state district court. 

Under thèse circumstances, would the court be justified in finding 
that the bankrupt had concealed the property from her creditors, 
within the meaning of the bankrupt act ? When the pétition in bank- 
ruptcy was filed, this property had not been assigned to her, and 
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there was no certainty that a divorce would be granted, or that any 
spécifie property would be set apart to her as alimony. She was net 
required tô set forth in the schedùles attached to her pétition the fact 
that after the adjudication in bankruptcy she might become vested 
with the title to some property by way of alimony. According to the 
provisions of section 70 of the act of July i, 1898, c. 541, 30 Stat. 565 
[U. S. Comp. St. 1901, p. 3451], the trustée is vested with the title of 
the bankrupt as of the date of the adjudication in ail "property which 
prior to the filing of the pétition he could by any means hâve trans- 
ferred or which might hâve been levied upon and sold under judicial 
proceSs èt^inst him." Certainl^, at the date of the adjudication in 
this case,rthe mère claim or possible right to alimony asserted by the 
bankrupt in the divorce proceedings could not hâve been levied on 
and sold under judicial process, nor was it a property right which could 
be made the subject of barter and sale with third parties by the bank- 
rupt herself. Prior to the entering of the decree of divorce in the dis- 
trict court of Clay county, which was not done until some days after 
the date of adjudication, it could not be known whether a divorce 
would be granted to the bankrupt, or whether any alimony would be 
allowed her; and, if allowed, it could not be known whether it would 
be in the form of stated amounts of money to be paid by the husband, 
or by setting apart spécifie property to her, both of which methods 
are permissible under tiie statute of lowa. In view of thèse considéra- 
tions, and of the further fact that the Code of lowa of 1897, § 3180, 
enacts, that : "When a divorce is decreed, the court may make such 
order in relation to the children, property, parties and the maintenance 
of the parties as shall be right. Subséquent changes may be made 
by it in thèse respects, when circumstances render them expédient" — 
it seems clear that a claim for alimony asserted in a suit for divorce 
is not a property right that can be sold and transferred by the clajm- 
ant, or that can be levied on by judicial process. If this be true, 
then the failure to list the claim in the schedùles attached to the péti- 
tion in bankruptcy cannot be held to be a concealment of property of 
such a nature as to defeat the right to a discharge. 

But it is claimed that, after the decree of the court had been entered 
awarding the alimony, the fact that the bankrupt refused to list the 
property or to convey it to the trustée would support the charge of 
concealment, and so defeat the discharge. There certainly was not 
actual efïort on part of the bankrupt to conceal the facts of the situa- 
tion from the creditors or the trustée. The whole proceedings in the 
divorce case are on record in the state court, and are open to ail in- 
terested. Upon the examination of the bankrupt she stated the facts 
fully. It is true she refused to convey the property to the trustée, 
claiming that the same was her homestead ; but this was not a con- 
cealment of the property, but only the assertion of her claim thereto. 
If the property is assets of the estate, it is vested, by opération of the 
act, in the trustée, and it cannot be fairly claimed, therefore, that the 
bankrupt is concealing the same from the trustée or the creditors. 
The assertion of her claim that the property is not part of the assets 
of her estate is only :tbe assertion of a claim which she has the right 
to make; and, even if it should be finally ruled that the property- 
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passes to the trustée as part of the assets of the estate, that would not 
sustain the charge that the bankrupt had concealed the property with 
intent to defraud. 

But is it true that this property is part of the assets of the estate, 
which can be rightfully claimed by the trustée as part of the estate to 
be administered by him for the benefit of the creditors? The prop- 
erty in question belonged originally to the husband. He built a house 
on the lots, and with his wife and family occupied the sanie as a home- 
stead. When the decree of divorce was granted, the court awarded 
the custody of the minor child to the mother, and set apart the home- 
stead as alimony, the title thereto being conveyed to the bankrupt. 
Treating it as property then acquired by the bankrupt, it would not 
pass to the trustée, as the creditors hâve no interest in or claim to 
property acquired after the date of the adjudication, unless it repre- 
sents property rights held by the bankrupt before the adjudication. 
Traer v. Clews, 115 U. S. 528, 6 Sup. Ct. 155, 29 L. Ed. 467. But 
the claim for alimony was not a property right held by the bankrupt. 
Thus, in Martin v. Martin, 65 lowa, 255, 21 N. W. 595, it is said: 

"But we are of the opinion that her right to alimony does not create in her 
an interest In his property. Alimony is an allowanee ont of the estate of the 
husband for the maintenance of the wife after the dissolution of the marriago 
relation." 

In Audubon v. Shufeldt, 181 U. S. 575, 21 Sup. Ct. 735, 48 L. Ed. 
1009, it was ruled that aUmony awarded to the wife was not a debt 
provable in bankruptcy, nor was it afifected by a discharge granted 
the husband ; it being said in the opinion : 

"Alimony does not arise from any business transaction, but from the rela- 
tion of marriage. It is not founded on contract, express or implied, but on 
the natural and légal duty of the husband to support the wife. The gênerai 
obligation to support is made spécifie by the decree of the court of appropriate 
jurisdiction. Generally speaking, alimony may be altered by that court at 
any time, as the circumstances may require. • * • Permanent alimony 
is regarded rather as a portion of the husband's estate, to which the wife is 
equitably entltled, than as strictly a debt. Alimony from time to time may 
be regarded as â portion of his current in corne or earnings; and the consid- 
érations which affect either can be better weighed by the court having juris- 
diction over the relation of husband and wife than by a court of a différent 
jurisdiction." 

By section 2973 of the Code of lowa of 1897 it is enacted that : 

"A widow or widower, though without chiidren, shall be deemed a family 
within the meaning of this chapter, while continulng to occupy the real estate 
used as a homestead at the death of the husband or wife, and such right 
shall continue to the party to whom It is adjudged in a decree of divorce, 
during continued Personal occupancy." 

In the case now before the court the property in question was the 
homestead of the family at the time when the proceedings for divorce 
were begun and when the decree of divorce was granted. By that 
decree the homestead property was awarded to the wife, who, with 
her child, has ever since occupied it; and under the section of the 
Code just cited the family, consisting of the wife and her child, are 
entitled to the same homestead rights therein that would hâve existed 
in case no decree of divorce had been granted. It is not claimed that 
the property, being that of the husband, could hâve been subjected 
124 F.-^2 
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to the payment of the debts of the wife created before she became his 
wife, and the homestead exemption which existed in favor of the family 
before the decree of divorce is continued for the benefit of the wife and 
child by the! provisions of section 2973 just quoted. By the setting 
apart of the homestead in the divorce decree provision was made for 
the child' as well as for the wife, but, if the property can be taken by 
the trustée for the payment of the debts of the wife, the child is de- 
prived of its interest in the family home. In Byers v. Byers, 21 lowa, 
268, whereifl it was sought to subject the homestead, which remained 
in the oCGupaincy of the husband, to liability for a money judgment 
awarded the divorced wife as alimonyj Judge Dillon, speaking for the 
court, sâid : 

"The plalntlff Is the head of a famûy, and did not cease to bfe such by 
reason pf the divorce. Défendant, by the divorce, ceased to be a member of 
hIs family. The homestead law Is Intended for the benefit of the family, 
childreu as wellas wife. * ♦ * . The wife, it is true, should be paid her 
support.. But It does not foUow that her right of support is gréa ter than the 
right of the chlldren to shelter. Suppose, in this case, that there is a family 
of chlldren, and that thé property In question is ail that Is left, should this 
be sold to pay the wife, and the chlldren be left without a home? This is 
put by way of illustration, and to show that ail such questions should be 
adjudged in the divorce suit, where the court of equlty, with a delicacy of 
tact ail its own, can adapt Its relief to the peculiarltles of the situation." 

The setting àpart of alimony for the benefit of the wife and children 
is the enforcément of the duty resting upon the husbând and father to 
make provision for them, and in the statuté bf lowà express provision 
is made for changes in the originar allotment of alimony when the 
circumstanceè render such change expédient or necessary. Property 
set aside as à provision for the wife and farnUy ma^ bé'destroyed by 
the elemeritSj and this would justify the court: in requ^ihg the husband 
and father to make further provision for them, if of abiiity so to do. If, 
in this case, the homestead is applied to the payment of the debts due 
from the wife, she and her child will be as efïectually deprived of the 
provision made for thètti out of the property of thç husband as though 
the home had been destroyed by fire, and the need for further provi- 
sion for them would be equally pressing; yet it would • certainly be 
most inéquitable to hold that the husband must make further provision 
for them to meet the ijeçessity çreated by the appropriation, of the 
property to. the payment .of the debts of the, wife. Furthermore, the 
interests of the child are involved in the disposition niade of the prop- 
erty, and certainly the creditors of the wife hâve no right to subject 
the interests of the child to the payment Of the debts due them. Thèse 
considérations demonstrate the correctness of thé views exprëssed 
by the Suprême Court of lowa in Byers v. Byers, supra, and by the 
United States Supremç Court in Audubon v. Shufeldt, supra, that 
the control'of: alimony must be left to the court having jurisdiction 
of the divorce proceedingsi and that it is not within the jurisdiction 
of the court in baûkruptcy to take the property set apart as alimony, 
and distribute^t among the creditors of the wife. 

It cannot, therefore, be held that the creditors hâve sustained their 
objections to the pétition for discharge", and, the same being overruled, 
the bankrupt is entitled to her discharge. 
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THE EREZA, 

(District Court, E. D. Pennsylvanla. July 29, 1903.) 

No. 19. 

1. Salvage— Compensation— Eléments op Award. 

The delay and injury to a vessel by grounding while on her -way to 
another port for a supply of coal made necessary by ber going out of her 
course on her voyage to tow a disabled ship to port are too remote to be 
consldered as éléments In maklng a salvage award, even il the grounding 
was not due to her fault. 

2. Samb — Value of Salvob's Cargo— Effbct of Harter Act. 

In awarding compensation to a ship for salvage services rendered while 
she was on a vovage to or from a port of the United States, under section 
S of the Harter act (Act F«b. 13, 1893, c. 105, 27 Stat. 445 [XJ. S. Comp. 
St. 1901, p. 2946]), the value of her cargo and freight are to be excluded 
from considération. 

3. Same— TowiKQ Disabled Stbamship to Pobt— Amount op Compensation. 

The English steamship Xeoman, valued at $500,000, while on a voyage 
from Galveston to Làverpool, in February, with a cargo of cotton worth 
$900,000, sighted the Spanish steamship Ereza, 415 miles southeast of the 
Delaware capes, with a broken rudder and disabled, and at her request 
towed the Ereza to the Delaware break water on her way to Philadelphia. 
The weather was stormy and the sea i-ough, and the delay caused the 
ïeoman by the service, including the time for recoaling, was some eight 
or nine days. The Yeoman was a large and new ship of 7,379 tons gross 
register, and the service was well performed, without delay or injury 
to the Ereza or her cargo. The latter, on her arrivai with cargo and 
freight, was of the value of $269,000. Eeld that, including compensation 
for expenses, delay, and the service itself, the Yeoman was entitled to an 
award of $20,000. 

In Admiralty. Suit to recover for salvage services. 

J. Rodman Paul and Howard H. Yocum, for libelant. 
Harrington h. Putnam, for respondent. 

J. B. McPHERSON, District Judge. This is a case of salvage, 
which présents the usual dispute concerning the sum to be awarded 
to the salvor in payment for expenses, delay, and meritorious serv- 
ice. The principal facts, which are for the most part not in contro- 
versy, are as follows : 

The Ereza is a Spanish steamship of 4,838 tons gross, and 2,599 
tons net, register, and was built of steel, in 1894. On january 18, 
1902, she left the Austrian port of Fiume, bound for Philadelphia, 
carrying a cargo of 44,000 bags, or about 4,400 tons, of raw beet 
sugar, worth $124,520.12, upon which the amount of the marine 
freight was $9,737.30. When the ship arrived at the port of Phila- 
delphia she was worth about $135,000, so that the total value of 
the vessel, cargo, and freight was something over $269,250. The 
British steamship Yeoman was built of steel in 1901, and is of 7,379 
tons gross, and 4,784 tons net, register. At the time under consid- 
ération she was worth say $500,000, and was laden with a cargo of 
cotton valued at $900,000, upon which the freight at risk was about 

If 3. Salvage awards in fédéral courts, see note to The Lamiugton, 30 0. 
C. A, 280. 
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$40,000; the total value of the vessel, cargo, and freight being, 
therefore, about $1,440,000. She^carried a crew of 45 men, and was 
bound upon a voyage from Galveston to Liverpool. Neither vessel 
carried passengers or mails. The Ereza coaled at Gibraltar on Janu- 
ary 25th and 26th, taking in 500 tons at that port, this being suffi- 
cient, with the quantity already on board, to last for 27 days. About 
the ist of Febrùary she began to encounter severe weather, and from 
that day, for a period of three weeks, she was exposed to continu- 
ous and heavy storms. The seas were unusually large, breaking fre- 
quently over her deck, and she rolled and pitched with great vio- 
lence. She was often obliged to slow down her engines, and at 
times was compelled to stop tbem for 8 or 12 hours ât a time, in 
order to avoid damage from racing and to ease the plunging of the 
ship. Her progress was so moderate that upon Febrùary i8th, 
when she was 23 days out from Gibraltar, she was still more than 
400 miles distant from the capes of the Delaware. Upon that day 
she broke the four blades of her propeller, and was thereby de- 
prived' of her steam motive powèr. She had an inferior set of sails — 
fîve in ail — ^and thèse were set the next day, in order to steady the 
vessel, and perhaps to enable her to make some progress; but the 
violence of the wind was such that three of the sails were blown 
away in à few hours. For two days she, drifted at the mércy of the 
wind and waves, and was carried to the southeastward from 90 to 
100 miles out of her course. She was,. however, stillin the usual 
track of west-bound steamers from the Médit erranean, and was also 
neâr the track of north-bound steamers from the West Indies, as 
well as of some Gulf steamers bound eastward towards Eiiropè. She 
had sufifered damage from the sçvei:ity of the weather;^— part of her 
bulwarks was broken down, the boiler feed-pump was injured, and 
she was taking in some water through thè stern tube— but her hull 
was practically staunch and unimpaired, and she had provisions on 
board for four or five months. She saw no yessels during the two 
days between Febrùary iSth and Febrùary 20th, but on the afternoon 
of the 2oth she sighted the Yeoman in latitude 36.15 N., longitude 
67.25 W., about 415 rmles from the capes. As the Yeoman ap- 
proached thé Ereza signaled, "Will Vou take me in tow?" to which 
the Yeoman replied by a request that the Spanis'h captain should 
come on board. In compliance with this request the captain of the 
Ereza, his çhief officer, and his chief engineer, wére taken to the 
Yeoman by one of thèir ôwn boats. Neither the Spanish captain 
nor the chief ofificer could speak Ënglish, ând the engineer, who acted 
as interpréter, was'not vëry proficîent in that languàge. Some mis-, 
understahdiîig may bave ôccurred by reason of the difficulty of com- 
munication, 'but I attâch no importance to this circUitistance. An 
examinatiori of thé chart wîll show that the point at which the steam- 
ships miet.W'àé' west of north of the island of Bermuda, and nearer 
to Bermuda thari eitherto Norfolk or Philadôlphia. The Yeoman 
having signiified her williHgiless to take thé B-teza ni tow, there was 
some discussion àbout the port to which the vessels should now be 
directed. Bermuda was considered — it is at this point that the mis- 
understàndîhg may hâve taken place — ^but was firially rejected be- 
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cause neither captain had ever been to the island, and the captain 
of the Yeoman was afraid that the entrance to the harbor was not 
safe for a vessel as large as bis. Moreover, no one on either ship 
knew whether the Ereza could be repaired upon the island ; and 
manifestly, if such repairs as she needed were impossible there, an- 
other vessel raust be found to take her to Norfolk or Philadelphia. 
It was decided, therefore — wisely, as I think — to proceed to the Dela- 
ware brcakwater, and préparations for the tow were accordingiy 
begun. Each vessel had a 4J/2 inch steel hawser, and thèse were 
both made fast to the anchor chains of the Ereza, one upon the port, 
and the other upon the starboard, bow. The tow began about 9 
o'clock on the evening of February 20th, the Yeoman proceeding 
slowly at fîrst, and afterwards increasing her speed. The weather 
was still tempestuous, but there was no particular difficulty during the 
first day of the voyage, 120 miles being made by noon of February 
2ist. In the afternoon of that day the weather became more violent, 
and toward evening it blew a hard gale, with heavy squalls and con- 
tinuous rain. The Yeoman was obliged to slow down, and finally 
to lie to, in order to ease the strain on the hawsers. Very littlc 
progress was made during that night, and as the gale continued 
during the morning of February 22d not many miles were made by 
noon of that day. Toward noon of February 23d the wind and sea 
moderated somewhat, although the waves were still so high and 
towage so difficult that the progress made by noon on February 23d 
was not more than about 94 miles. The next day the weather cleared, 
with a light wind and a mild swell, and good speed was made, so 
that by 6 o'clock in the afternoon Henlopen light was sighted, and 
pilots were taken on board about 9 o'clock. Shortly afterwards the 
Yeoman took in her own hawser, and the tow continued with the 
aid of the Ereza's hawser alone. This snapped very soon, and was 
not reattached, for the breakwater was not far distant, and as 
there were many ships in that shelter, rendering it unsafe, in the 
judgment of the pilot, for thèse two large vessels to enter at night, 
the pilot boat Philadelphia was engaged by the Yeoman, at a cost 
of $200, to tow the Ereza to a place of safety. This was accordingiy 
donc, and the Ereza came to anchor shortly after midnight. Upon 
the next day her captain telegraphed to the ship's agents in Philadel- 
phia for a tug, whi'ch was sent down promptly, and she began her 
voyage up the Delaware river about 10 o'clock in the evening of 
February 26th. The Yeoman remained at the breakwater until Feb- 
ruary 27th, and the captain explains the delay by declaring that, owing 
to a severe storm that prevailed along the coast and for some dis- 
tance inland, he could not communicate with his owners in London 
in order to receive instructions. On February 26th, in reply to his 
telegram stating that he had tov^fed the Ereza into port and needed a 
fresh supply of coal, his owners directed him to consult their agents 
at Philadelphia, and it was thereupon determined that the Yeoman 
should replenish her bunkers at Norfolk. She started for that port 
upon February 27th, and during a fog, about i o'clock on the morn- 
ing of the next day, ran aground upon a sand bank near Cape Henry, 
where she was obliged to remain for 8 or 9 hours, until she was 
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floated off by the rising tide. Shè was apparently uninjured by the 
grounding, and proceéded at once to Norfolk, wheré she coaled on 
,the afternoon of February 28th. On Mardi ist she todk up her 
interrùpted voyage to Liverpool, and on March 3d she reached a 
point corresponding substantially with the point where the tow be- 
gan. This is a period of lo days, and the delay of hëf voyage is put 
ïorward by the Hbelant as orie élément in the claim for salvage. No 
doubt a propéf allowance for delay is always to bè taken into ac- 
count, but I do not think the full lo days should be considered. I 
am not satisfied that ail of the delay at the breakwater was unavoid- 
able. The Spanish captain was able to telegraph at once to Phila- 
delphia without diiïiculty, so far as appéars, and no reason is disclos ed 
by the testimony why the captain of the Yeoman could not havè 
been equally successful. Moreover, the détention at Cape Henry 
caused by' the vessel's grounding is too remote to be considered, 
even if the grounding wàs not due to the fault of the Yeoman in at- 
tempting to enter the Chesapeake at night in a fog, without taking 
a piîot on board. In this connection I may also say that the charge 
for docking, repairs, and pairiting donc at LiverpoOl after the arrivai 
of the Yeoni^n is not a proper subject for allowance. As I hâve 
already said, the grounding vvas an incident too rerfaote to be consid- 
ered, and even if the vessël was not in fault, and was injured to some 
extent by reason of that accident, the àharge cannot properly be 
allowed. 

I do not think it necessary to itemize the award that is to be made. 
I hâve taken into account the éxpenses of the vessel during the delay 
that is properly to be attributed to salvage service, the cost of the 
coal that was thei-eby made necessary, the sum paid the pilot boat 
Philadelphia, àrid other proper experises at the breakwater, and the 
value of the time lost. The principal difficulty concèrns the value of 
the service, and it is à difficulty that ftlways confronts a court in 
the attempt tp settle upôn the amount of a salvage award. In coming 
to a conclusion, the value of each vessél should cert?iinly be consid- 
ered, and also the value of the cargo and freight that were saved. 
With regard tp the value Pt the cargo and freight of the salvor, it 
is argued, and I think correétly argued, that the Harter act (Act 
Feb._i3, 1893, c. 105, 27 Stat. 445 [U; S. Comp. St. Ï901, p. 2946]) 
requires such value to be excl^ded. The third section of that stat- 
ute provides that, if a vessèl' plying tP or from a port of the United 
States shall be seaworthy, and propei:ly manned, equipped, and sup- 
plied, at the beginning Pf the voyage, she shall not be liable to the 
cargo for losses'arising from saving or attempting to save life or 
property at sea, or from any déviation in rendering such service. 
This being sô, trié value pf the cargp at risk is no longer an élément 
in determining .v/hat périls. t|ie salving vessel was pbliged to encoun- 
ter. The poir^t has already been decided in the fédéral courts, and 
it is only riè'ceSsary, I think, to refer to thèse décisions : The Chinese 
Prince (D. C.) 61 F^d. $99; The Florence (D. C.) 65 Fed. 248; 
The Alaska (D.C.) 75 Fèd, 43p. . 

Taking into considération, therefore, the éxpenses to which I hâve 
already alluded, the value of the ships, and the value of the Ereza's 
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cargo and freight, the difficulty of the service, the length of time 
occupied, the dangers to which both vessels were exposed, the ca- 
pacity of the Yeoman to do such service well, the admirable manner 
in which it was accomplished, and the success of the enterprise; and 
also taking into considération, wliat is by no means to be neglected — 
the public policy that favors a fair and libéral award, in order that 
other ships may be induced to extend like aid to those in distress — 
I am of opinion that the meritorious service of the Yeoman, includ- 
ing the allowance for expenses and ail other items of charge, should 
be compensated by an award of $20,000. 

When the agreement to tow was entered into, the amount to be 
paid was left undetermined. The sum was to be settled by arbitra- 
tion in London, but, so far as appears, no efïort was made by either 
party to carry this agreement into effect. No demand for a spécifie 
sum is made in the libel, and none is tendered by the answer ; the 
libelant's counsel suggesting $30,000 in his brief, while the counsel 
for the respondent admits that $4,565.63 should be allowed for dis- 
bursements and as recompense for time and service, and concèdes 
that a sum should be added as a reward, "based upon the gallantry, 
courage, zeal, and intrepidity shown, also having regard to the value 
saved," apparently suggesting a small percentage, say 2J/2 per cent., 
on such value. There is sufficient range between thèse two sugges- 
tions to allow some freedom of movement, and I hâve exercised my 
best judgment to reach a fair and just resuit. 

A decree may be entered in favor of the libelant for $20,000, with 
costs of suit. 



GIUSEPPE et al. v. MANUFACTUKERS' EXPORT CO. 

(District Court, S. D. Alabama. June 19, 1903.) 

No. 983. 

Bhipping — Beeach of Chartek Pahtt— Delay of Ship in Proceedino to 
Port of Loadinq. 

Défendants cliartered from the owners' agent in Mobile an Italian 
ship, to be loaded in Mobile. The charter party stated that she was then 
on passage from Sydney to Genoa, Italy, and stipulated that she should 
"proceed with ail possible dispatch to port of loading to enter upon this 
charter." Défendants required the ship, not later than November, to 
carry a cargo they had sold, and relied on the agent's représentation 
that she could reach there by that time. Nothing was said as to whether 
she was then carrying a cargo. She, arrived in Genoa September 27th 
with a cargo of coal, and sailed from there for Mobile December 7th, 
not arriving until in the foUowing March, when défendants refused to 
load her, having previously proeured another vessel. The weight of 
évidence was that there were good facilities in Genoa for diseharging 
coal, and that the ship in the usual course there should hâve discharged 
in from 10 to 14 days, and should hâve been ready to sali in from 10 
to 12 days more. Beld, that tue provision that she should "pi-oceed with 
ail possible dispatch" was a warranty, and that her remaining in Genoa 
for 70 days was unusual and unnecessary, and, in view of the circum- 
stances under which the charter was made, relieved défendants from 
the obligation to accept her when tendered. 

In Admiralty. Action against charterer for breach of charter party. 
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Gregory L. & H. T. Smith, for libelaiîts. .. 

Pillans, Hanaw & Pillans, for défendant. 

TOULMIN, District Judge. This is a suit by the owners of the 
Italian ship Caldera to recover damages for an alleged breach of a 
charter party. The charter party was made in Mobile, Ala., June il, 
1901, between G. Ivulich, the agent of the vessel, and the défendant. 
The location of the vessel at the time was stated to be "now on a 
passage from Sydney to Genoa, Italy." The charter party also con- 
tained this stipulation: "Vessel to proceed with ail possible dis- 
patch to port of loading.to enter upon this charter." 

The façts of the case, as I find them from a prépondérance of the 
evidencCj are that in June, 1 901, the défendant having made a sale 
of lumber to Montevideo, to be shipped in October or November of 
that year, and wanting a vessel for the shipment, G. Ivulich, as agent 
for the ship Caldera, offered them that ship as a suitable one for the 
cargo and for loading in November. The negotiations for the ship 
were between said Ivulich on the one part, and J. T. McKeon, prési- 
dent of the défendant company, and H. G. G. Donald, who was then 
an ofîîcer of the company, on the other part, the resuit of which was 
the charter party in question. Donald principally attended to the dé- 
tails of the charter party. In their negotiations the parties figured 
on the length of time it would probably take the ship to reach Mobile, 
calculating on her having then been about 10 or 12 days on the 
passage from Sydney to Genoa. Her exact location was not known 
to them at the time. Donald and McKeon understood from Ivulich'i 
représentations that the ship was sailing from Sydney, Cape Breton, 
in the Dominion of Canada. Donald and Ivulich in their negotia- 
tions figured on that basis, and estimatçd that she would get to Mo- 
bile by November, and for November loading. Nothing was said, 
during the negotiations or at the time the charter party was executed,. 
about the ship having a cargo for Genoa. If Ivulich then knew that 
she had a cargo, he did not know what kind of cargo it was, and 
he did not mention the matter of cargo to either Donald or McKeon. 
Under thèse circumstances the charter party was made. 

It is true that Ivulich testified that he did not represent the ship as 
sailing from Sydney, Cape Breton, and that he did not figure on the 
time it would take her to get to Mobile on any such basis, nor did 
he calculate on her reaching Mobile in November, or so represent; 
that he figured on her sailing from Sydney, New South Wales, to 
Genoa, and his estimate <vas that she would not reach Mobile under 
eight or nine months. He also testified that he knew the ship had 
cargo, and his recollection was that he at some time had told Donald 
and McKeon that she perhaps had a cargo of jarra wood. But the 
weight of the évidence is in conflict wifh the testimony of Ivulich 
on ail thèse ipointg, except as to any express représentation by him 
that the ship sailed from Sydney, Cape Breton. I am not satisfied, 
from the évidence, that he made any express représentation as to 
that; but his conduct implied it, aeid Donald and McKeon so under- 
stood it, and I do not find that Ivulich at any time represented that 
the ship sailed from Sydney, New South Wales, Donald, McKeon,. 
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and Yonge (who was also an officer of the défendant company and 
who had some knowledge of the negotiations for the ship) testified 
to the efifect that they had never heard that the ship was on a passage 
from Sydney, New South Wales, until in September, 1901, some three 
months or more after the charter party was made, and that they then 
learned it through the Maritime Register or some hke source. They 
at once sought an interview with Ivulich and told him of what they 
had learned. While neither afïîrming nor denying the correctness of 
the information, he assured them that the ship would be at Mobile 
in November, and in time for the November loading. They further 
testified that they never heard, at that or at any other time, anything 
about a cargo of jarra wood, and that IvuHch made no such sugges- 
tion to them or in their hearing. 

The évidence was that the ship did not arrive in Mobile until March, 
1902, when the défendant notified the master of the ship that they 
would not load her under the charter party, because of the great delay 
in her arrivai, owing to which the purposes for which she was char- 
tered had lapsed. The défendant had taken another ship in the mean- 
time to fin their contract. The évidence showed that an average trip 
for such vessel from Sydney, Cape Breton, to Genoa, and thence to 
Mobile, would be about 5 or 6 months, and that an average trip from 
Sydney, New South Wales, to Genoa is about 5^ months, and from 
Genoa to Mobile from 2j^ to 3 months ; that at the time this charter 
party was made the ship Caldera was running around Cape Horn with 
a cargo of 2,737 tons of coal, and that she reached Genoa on Sep- 
tember 27, 1901, and sailed for Mobile on December 7, 1901 ; that 
for a vessel the size of the Caldera the time necessary to take ballast 
and to attend to ship's business at Genoa is usually 10 or 12 days. 

The master of the ship testified that the usual time for discharging 
a cargo of coal at Genoa from a vessel like the Caldera, and to at- 
tend to her business, is not less than 23^ months ; that there were no 
hoists or other machinery for discharging a cargo of coal there, and 
that such cargo had to be discharged by hand. It, however, appeared 
from the testimony of the master that in discharging the Caldera's 
cargo of coal at Genoa he sometimes discharged from one hatch and 
sometimes from two, and that she had three hatches, but that he did 
not discharge from more hatches because he had to discharge under 
his charter party, and he knew that the charterers would not receive 
more than he did discharge. The charter party called for discharging 
the cargo at 50 tons per day. The ship was at Genoa 2 months and 
10 days. There was évidence on the part of the défendant that in the 
port of Genoa the facilities for discharging cargoes of coal are ex- 
cellent and ample. There are hydraulic crânes and other equipments 
there as fine as any in the world; that cargoes of coal are usually 
discharged by thèse crânes, which are capable of discharging as much 
as 1,000 tons a day; and that 200 or 300 tons a day is the usual rate 
of discharging such cargoes. 

"Time and situation of a vessel are materially essential parts of the 
contract of a charter party or aflfreightment." Gray v. Moore (C. C.) 
^7 Fed. 266; Lowber v. Bangs, 2 Wall. 732, 17 L. Ed. 768; Davison 
v! VonLingen, 113 U. S. 40, 5 Sup. Ct. 346, 28 L. Ed. 885. "The 
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place where a ship is, is a material point in making the charter party, 
for two reasons: The charterer learns what sort of a voyage the 
ship is about to triake, and also how long it will probably be bef ore 
the ship arrives. * * * The statement of the place of the ship 
is a subStantive part of the contract. * * * This statement is a 
condition précèdent." Benton v. Taylor, 7 Asp. 385. If there is a 
breach of this condition, the charterer has a right to treat the con- 
tract as at an end. Benton v. Taylor, supra. 

It appears there are two well-known ports named Sydney — one in 
the Dominion of Canada, and the other in Austraha. The charter 
party does not specify whicb one is referred to as the place from which 
the Caldera was on a passage to Genoa. It is well settled that a 
contract, where its meaning is not ckar, is to be construed in the 
light of the circumstances surrounding the parties when it was made. 
It is always allowable to adduce oral or other extrinsic évidence of 
the surrounding circumstances under which a contract was made, so 
as to enable the court to place itself in the position of the parties there- 
to, to identify the persons and things to which it refers, and to see 
clearly what has been expressed in the instrument. From the view I 
take of this case, it is unnecessary to détermine whether Sydney men- 
tioned in the charter party referred to Sydney in Cape Breton, or to 
Sydney in New South Wales. Assuming that it referred to the for- 
mer, and that there was a breach of that condition of the contract, 
because of the fact that the ship was on a passage from Sydney, New 
South Wales, and because of such breach the défendant had the right 
to treat the contract as àt an end, yet when it learned that fact, and 
did not then choose to treat the contract as at an end, and so notify 
Ivulich, but lêd him to believe that it chose to treat it as still subsist- 
ing, relying on his assurances that the ship would nevertheless be at 
Mobile in November, I think it should be considered as having 
waived the breach. 

The charter party stipulated the "vessel to proceed with ail possible 
dispatch to port of loading, to enter upon this charter." "With ail 
possible dispatch" is a warranty that she will so proceed. It is not a 
représentation simply that she will so proceed, but a condition précè- 
dent to a right of recovery. Lowber v. Bangs, supra ; Davison v. 
Von Lingen, supra^ Where there is no express stipulation in a char- 
ter party as to time, the law implies a stipulation that there shall be 
no unreasonable or unusual delay in commencing the voyage, or, if 
it has been commenced, in the performance of it; aiid if the purposes 
of the charter party were altogether frustrated by the delay it is a 
défense to an action for nonperformance by the charterers. Olsen 
V. Hunter-Benn Co. (D. C.) 54 Fed. 530. In view of the circum- 
stances under which the ship was chartered, and of the assurances 
of her agent, Ivulich, after it was known by the charterers that she 
was on a voyage from New South Wales, that she would arrive in 
Mobile in time for November loading, as originally contemplated, 
her delay at Genoa was not only unreasonable, but, upon the évi- 
dence in the case, I think unusual and unnecessary. Even if the char- 
terers could be charged with notice that the ship was burdened with 
cargo to be discharged at Génoa, yet I am satisfied, from the evi- 
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dence, that her delay of 70 days there was unreasonable and unneces- 
sary, and that she ought not to hâve consumed one-third of that time. 
Antola V. Gill (C. C.) 7 Fed. 487. 

While my opinion is that the charterers were not bound by the un- 
disclosed knowledge that the ship had cargo to be discharged at 
Genoa, the conclusion I hâve reached in the case renders it useless 
to discuss that proposition or give the reasons for my opinion on it. 
My judgment is that the charterers had the right to refuse to load the 
ship when tendered, and that the libelants are not entitled tq recover. 

The Hbel is therefore dismissed. 



THE NETTIE QUILU 

(District Court, S. n. Alabama. July 10, 1903.) 

No. 1,017. 

1. SHIPPING— CONTRACT OF AfPREIGHTMENT— CAREIAGB DP GOODS ON BaEGE. 

The owner and master of a steamer engaged In making regular trips 
between river ports contraeted to transport from one of sucb ports to 
another; for a stated charge, a locomotive engine. The barge owned and 
used by hlm on such trips not being suitable, It was agreed that the 
owner of the engine should furnish a barge on which to load the same, 
whieh was to be returned by the steamer. The steamer issued a bill of 
lading in the usual form for the barge and engine, and lashed the barge 
to her side for the voyage. Eeld^ that the contract was one of affreight- 
ment, and not of towage. 

S. Samb— Loss OR Damage to Cargo— Hartbr Act. 

Under tbe Harter Act of February 13, 189,3, c. 105, § 3, 27 Stat. 445 
ru. S. Comp. St. 1901, p. 2946], a steamer which was seaworthy and prop- 
erly manned, equipped, and supplled, carrying goods between two ports 
of the tJnlted States, is not liable for loss or injury to such goods by 
reason of the barge on which they were loaded strlking an obstruction 
in the river; the loss in such case resulting elther from a danger of the 
river or from a fault or error in navigation or la the management of the 
vessel. 

8. Towage— Injury op Tow— Négligence of Tug. 

Under the settled rule that a vessel engaged in a towage service Is 
bound to the exercise of only ordlnary care and sklU, a steamer engaged 
in towing a barge is not liable for an Injury thereto by reason of ils 
striking a log which formed an obstruction In the channel of the river, 
but was not shown to hâve been there for any length of time, and its 
présence was unknown to any ofllcer of the steamer, and where at the 
time of the injury, which was at night, the mate, then in charge of the 
vessel, was properly stationed, and acting as lookout, and after he saw 
the obstruction ail reasonable and proper measures were taken to prevent 
the injury. 

In Admirahy. Suit in rem to recover for injury to property in 
shipment. 

Stevens & Lyons, for libelant. 

Gregory L. & H. T. Smith, for claimant. 

1[3. Statutory exemption of shipowners from Uabillty, see note to Nord- 
Duetscher Lloyd v. Ins. Co. of North America, 49 0. C. A. 11. 
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TOULM'IN, Diètrict Jiidge. The libel in substance allèges that the 
steamboat Nettie Quill was a river steamboat, plying on the Mobile 
and Alabama rivers between Mobile, Ala., and points above Black- 
sher's Landing on the Alabama river, and was eng-aged in carrying 
passengérs and cargo for hire as a cdmmon carrier ; that on the 
I3th day of May, 1902, the master of tbe said steamboat, for the boat, 
agreedto carry from Mobile to Blàtksher's Landing a certain steam 
locomotive bëlonging to libelant for a stated amount of freight, if 
libelant wèuld furnish a barge on which to transport the same, said 
master also agreeing to bring said barge back to Mobile on the 
return trip of the steamboat. The barge was procured, the locomo- 
tive loaded thereon, and both delivered to said steamboat, which re- 
ceived the same, lashed the barge to her side, and thus proceeded 
up the river on the evening of said I3th day of May, 1902. The clerk 
of the steamboat delivered to libelant a bill of lading for said barge 
and locomotive, which bill of lading is annexed to the libel as a part 
thereof, and is in the following words and figures, to wit : 

Shipped, as per margin, In good order, (bagging, rope, ties and old damage 
excepted) on board the Steamboat Nettie Quill and Barges, whereof John 
Qulil Is Maater, bound for to be delivered In Uke good order, (the damages 
of the Elver and Flre excepted) to Blacksher Co or Assigna, on paying freight 
and charges specifled below. In- witness whereof, I, the Clerk of said Boat, 
sign this Bill of Lading, in dupUcate, the 18th day of May 1902. 

Landing. Marks. On Whose Account. 

tYom Mobile to Blaekshers. One barge wlth locomotive. Blacksher Co. 

[L E, Stamp One Cent.] H. C. King. 

The libel further allèges that prior to the delivery of said bill of 
lading there had been no agreement as to the terms of said carriage, 
except that said steamboat was to carry said locomotive to Black- 
sher's Landing for an agréed amount, of freight, libelant to furnish 
a barge for that purpose, and said steamboat to bring the barge back 
to Mobile on her return voyage; that shortly afterdark on the even- 
ing of said I3th day of May, as the steamboat and barge proceeded 
up the river, the barge ràri against what is known as a "deadhead," 
which is a log, one end qf which siiiks and the other end floats : 
that it was a pine saw log about 40 feet long and 24 inches in di- 
ameter at the small end, which end floated so that at least a foot 
thereof was above the water ; that the said log was well out in the 
channel of the river ; and that at the time it was struck by the barge 
the moon was shining very brightly, and the water >vas calm, so that 
such an object as this log, with the exercise of proper care, could 
hâve been seen and distinguished at a long distance, and at a much 
greater distance than was necessary for said steamboat to change her 
course and steer clear of the obstruction, or, if necessary, to stop 
entirely. By the impact with the log the barge was badly damaged, 
soon filled with water, careened, and sunk, at the same time dump- 
ing the locomotive into the river, and which was also greatly dam- 
aged. This suit is brought to recover the damages sustained ,by 
libelant by reason of said aècident. The allégations of the Hbel are 
substantially sustained by the évidence, which is without conflict, ex- 
cept on one or two points, which it is not necessary to notice in the 
aspect of the case now to be considered. 
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The first question presented is whether, from the allégations of the 
libel and on the évidence, the contract between the libelant and the 
steamboat was or not a contract of affreightment ? I find from the 
allégations of the libel and from the évidence that the contract was 
one of affreightment. A contract of affreightment is a contract with 
a shipowner to hire his ship, or part of it, for the carriage of goods or 
other property. Such a contract generally takes the form of a char- 
ter-party or of a bill of lading. Mande & P. Merc. Shipp. 227; Smith's 
Merc. Law, 295 ; The Delaware, 14 Wall. 600, 20 L. Ed. 779. In 
this case the contract took the form of a bill of lading. The contract 
is evidenced by a bill of lading, which is a receipt for the property 
shipped, and a promise or undertaking to transport and deîiver the 
same as therein stipulated. The Delaware, and other authorities 
supra. In this case the libelant made a contract with the steamboat, 
through her master and owner, for the carriage of the locomotive ; 
and it appears from the évidence that her barge, which she usually 
carried with her to aid in the transportation of her cargo, was not 
suitable, for reasons stated, for the carriage of the locomotive, and 
it was suggested by the master of the steamboat that libelant fur- 
nish him with a suitable barge for the purpose. The barge was fur- 
nished. It was lashed to the steamboat, and became thereby as much 
a part of her as her own barge was, for the purposes of the particular 
voyage. A stated amount of freight was agreed to be paid by the 
libelant, and the master of the steamboat undertook and agreed to 
carry the locomotive to Blacksher's Landing, and there deliver it as 
shown by the bill of lading. The contract was one of afïreightment. 
The contract being a contract of affreightment, if the loss arose from 
dangers of the river, or resulted from faults or errors in navigation 
or in the management of the steamboat, then, under the act of Con- 
gress known as the "Harter Act," the steamboat and her owners 
would not be responsible for the damage or loss. 3 U. S. Comp. St. 
1901, p. 2946 (Act Feb. 13, 1893, c. 105, § 3, 27 Stat. 445) : 

"If the owner of any vessel transporting merchandise or property to or 
from any port in the United States of America shall exercise due diligence 
to make his vessel In ail respects sea-worthy and properly manned, equipped 
and supplied, nelther the vessel her owner or owners * * » shall become 
or be held responsible for damages or loss resultlng from faults or errors In 
navigation or in the management of sald vessel, nor shall the vessel, her 
owner or owners * * * be held liable for losses arising from danger» 
of thèse or other navigable waters," etc. 

This act materially modifies the law relating to the carriage of 
goods. That the act applies to vessels transporting property between 
ports in the United States, see The E. A. Shores, jr. (D. C.) 73 Fed. 
342, and authorities therein cited. From the argurnent of libelant's 
counsel it would appear that he considers the contract to hâve been 
a towage contract. He does not say so directly, but such is the ef- 
fect of his argument. His contention is that the steamboat was négli- 
gent in failing to hâve a proper lookout ; and that it failed to exer- 
cise proper care in her navigation, by the exercise of which she 
could hâve seen and distinguished the log in time to hâve avoided 
the collision with it, either by steering clear of it or by stopping en- 
tirely. If I am in error in my finding on the évidence, and the 
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contention of the leàrned counsel is sustained by the évidence in the 
case, still the libelant cannot recover under tbis libel. It would 
hâve to be amended: to correspond .with the évidence. It should 
show by its allégations of fact a contract of towageîand the négli- 
gence complained of. If I was pers«aded that the contract was 
one of towage,:and w^ satisfied by a prépondérance of the évidence 
that it was negligently performed on the part of the steamboat, I 
wOuld consider à proposition to amend the libel for the purpose of 
a décision of the case now, or would dismiss this libel without préju- 
dice. If the contract wais .one of towage, the steamboat was bound 
to exercise ordinary care andskill in its performance, and would be 
liable if she failedto; darso. Such failure would be negUgence. The 
burden is on the libelant to establish the négligence, at least by a 
prépondérance of évidence. A towage service is aid rendered in 
the propulsion of a yessel. It is the employment of one vessel to 
expedite the voyage of another vessel.. i W. Robinson, 177; 3 W. 
Robinson 68 ; McConnochie v. Kerr (D. C.) 9 Fed. 53. Wheré is the 
évidence that establishes a contract for any such service? But a con- 
tract of towage requires no more than that he who undertakes to 
tow shall carry out his undertaking with that degree of caution and 
skill which prudent navigators usually employ in sirailar services. 
The towing vessel only undertakes to exercise ordinary care and 
skill in performing the service, but it is bound to use ordinary care 
and skill for the safety of the tow. The Margaret, 94 U. S. 494, 24 
L. Ed. 146; The Webb, 14 Wall. 406, 20 L. Ed. 774; The A. R. 
Robinson (D. C.) 57 Fed. 667. If the towing vessel negligently 
strikes an obstruction, the présence of which is well known, or may 
reasonably be expected, the towed vessel may recover for damages 
sustained. Pettie v. Boston Towboat Co., 49 Fed. 464, i G. C. A. 
314. But it is well settled that a towing vessel is not négligent when 
the tow strikes an unknown obstruction in a regular channel. The 
Pierrepont (D. C.) 42 Fed. 687. '/The towing vessel is liable for 
striking upon obstructions whichought to be known to men exper- 
ienced in its navigation, but not for those which are unknown." 
Hughes on Adm. p. 123. The évidence showed that the "deadhead" 
in question was not well or generally known to navigators of the 
river, and that it had been but a short time in the channel. The évi- 
dence was uncertain as to whether it had been there several days, or 
even one day, before the accident, not being harmonious on this sub- 
ject; and there was also conflict in the évidence as to how high 
the log stood out and abovp the water and was visible, and at what 
distance visible on that night, when seen before the collision. How- 
everthis may hâve been, it is without dispute that neither the master, 
mate, nor pilot of the steamboat had any knowledge or notice of this 
"deadhead" until immediateily, before the collision, and within a short 
distance of it, when such means as were reasonable and proper were 
used by the: steamboat toavert the,;collision. 

The évidence further showed that , Campbell,, the mate , pf the 
steamboat, was on watçh at the time of the collision, and that he 
was stationed at the forward end of the hurricane deck. He was 
acting master at the pa^ticular time, the master having gone below 
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tb supper ; but no duties as such master devolVéd on him during the 
time to divert him .from his duties as lookout. As soon as he saw 
the log, he gave due notice of it to the pilot. I do not find as a fact 
that the absence of a lookout other than Campbell, the acting mas- 
ter at the time, contributed to the collision; nor do I find, that he 
did not properly perform his duties ; nor that he could hâve per- 
formed the duties of a lookout better than he did ; nor that any dif- 
férent manner of performing those duties either by him or by an 
additional lookout could or would hâve made any différence in the 
resuit; nor that the log could or would hâve been seen by the 
steamboat any sooner that it was seen. The absence of a lookout 
is not material where the présence of one would not hâve availed to 
prevent a collision. The Titan (C. C.) 23 Fed. 413; The Fannie, 11 
Wall. 238, 20 L. Ed. 114; The Nacoochee, 137 U. S. 330, 11 Sup. 
Ct. 122, 34 L. Ed. 687; The Blue Jackett, 144 U. S. 390, 12 Sup. 
Ct. 711, 36 E. Ed. 469; The Farragut, 10 Wall. 337, 19 L. Ed. 946. 

The learned counsel for libelant bas cited several authorities on 
this point, which, in my judgment, do not apply, because the facts 
and circumstances of those cases are unlike those in this case. In 
the case of W. H. Simpson, 80 Fed. 153, 25 C. C. A. 318, the court 
said: 

"The law 'whieh governs this case Is well settled. The difliculty arises not 
In the law, but in the ascertainment of the facts from the évidence, which, 
in cases like the présent, is usually conflicting. There is hère no négligence 
arising from the facts of the disaster, and the burden of proof is upon the 
libelant to satisfy the court upon the évidence presented and upon the reason- 
able probabilities of the case that the tug [steamboat] was guilty of the fault 
charged through failure to exercise ordinary skill and care." 

I am not satisfiéd, upon a careful considération of ail the évidence 
in this case, that there was a want of ordinary skill and care upon the 
steamboat. My conclusion, therefore, is that the libel must be dis- 
missed. 



THE MAUOH CHUKK. 

(District Court, B. D. New York. July 30, 1903.) 

1. Collision— Stbam Vbssels Crossing — Approaching with Cross-Signals. 
A tug and ferryboat on crossing courses, which continued to approach 
each other, each attempting to cross the other's bows, and crossing 
the other's signais, until they were so close that a collision could not 
be avoided, both iheld in fault therefor. 

In Admiralty. Suit for collision. 

Carpenter & Park and James E. Carpenter, for libelant. 
James J. Macklin, for claimant. 

THOMAS, District Judge. On the 5th day of February, 1900, 
at 10 a. m., the libelant's tugboat R. J. Moran was injured by col- 
lision with the steam ferryboat Mauch Chunk in the vicinity of the 
latter's slip, near South Ferry. The wind was fresh from the north- 
west, the tide strong flood, and the weather clear. The Mauch Chunk 
was about 162 feet in length, of the propeller type, and plied between 
Communipau and her slip, which was between the slips of the Hamil- 
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ton Avenue Ferry and Staten Island Ferry. As the Mauch Chunk 
came out of the North river, she rounded-to in the East river, about 
six or seven hundred: feet out from her slip, for the purpose of en- 
tering the same, being at the time shghtly below it. Below her upon 
her pprt hand, and nearer tô the dock of the Barge Office, was the 
tug Garfield, bound into the East river, while a steam lighter was 
coming down in the vicinity, and pâssed the Mauch Chunk shortly 
before the accident. The Moran was lying outside of two other tugs 
ofï the face of Pier 4, headed downstream, bound for Bayonne, N. j. 
Ghe started out at or shortly before the time the Mauch Chunk was 
niaking her turn from the North river for the purpose of entering 
lier slip, and at the same time the Garfield was approaching in the 
neighborhood of the Barge Office. There were other vessels passing 
up and down and out in the gênerai locality of the Battery near the 
cime of the accident. Nevins, 29 years old, was the Moran's mate and 
pilot, and was in the pilot house; but Cutler, her captain, was also 
there, and took immédiate charge of the wheel. Nevins states that 
as they started out the Mauch . Chunk was lying still six or seven 
huridred feet out from the Battery, and that several tows passed 
her — among others, the lighter Freeman, with a .barge, going into 
the North river — and that the Moran, lapped on the barge, also fol- 
lowed, and that the signais were given as hereinafter stated. Cutler, 
the captain of the Moran, Chenler, the steward, wbose évidence is 
useless, and Howe, captain of the Garfield, gave évidence in behalf 
of the Moran, and statéd the order of signais as given below. In 
behalf of the Mauch Chunk, Bums, the pilot, and Van Wart, testified. 
The following tables epitomize the évidence of the witnesses on 
both sides in the matter of signais, and show the signais in order 
of priority as statéd by them : 

Burns, Pilot Mauch Chunk. 
Number. Whlstles. 

1. Moran 2 to Mauch Chunk. 

2. Mauch Chunk 2 " Moran. 

3. Moran 1 " Mauch Chunk. 

4. Mauch Chunk 2 " Moran. 

5. Moran 1 " Mauch Chunk. 

6. Jlauch Chunk alarm. 

Van Wart, Quartermaster Mauch Chunk. 
Number. Whistle$. 

X. Moran 2 

2. Mauch Chunk 2 

3. Moran 1 

4. Mauch Chunk 2 

5. Moran 1 

6. Mauch Chunk 2 and alarm and reversed. 

7. Moran 1 •• 

Cutler, Captain Moran. 
Number. Whlstles. 

1. Moran 2 to Garfield. 

2. Garfield 2 "Moran. 

S. Moran 1 " Mauch Chunk, no answer, 

4. Moran 1 " Mauch Chunk, ** " 

5. Moran alarm. 

6. Mauch Chunk " 
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Nevins, Pilot Moran. 

Number. Whistles. 

1. Moran 1 to Mauch Ohunk, no answer. 

2. Moran 2 " Garfield. 

8, Garfleld 2 "Moran. 

4. Moran 1 " Mauch Chunk. 

5. Mauch CÀhunk 1 " Moran. 

6. Moran alarm and reversée. 

7. Mauch Chunk 

Chenler, Steward of Moran. 
Number. Whistles. 

1. Moran 1 

2. Moran 2 

3. Garfleld 2 

4 danger signala. 

Howe, Captain Garfleld. 
Number. Whistles. 

1. Moran 2 to Garfleld. 

2. Garfleld 2 " Moran. 

3. Moran 1 " Mauch Ohunk. 

4. Moran 1 " Mauch Chunk. 

5. Mauch Chunk 1 " Moran (thlnks Mauch Ohunk was 

lying still outside a barge). 

6. Moran alarm. 

(He heard no alarm whistles from Mauch Chunk. An attempt haa been 
made to state the order of signais as given by Howe, although his évidence 
was very imperfect as to the séquence of events, and he dlsagrees wlth ail 
the principal wltnesses. Hls whole évidence shows little orderly recollection 
of events.) 

The foregoing tabulation justifies the following conclusions : 
(i) Cutler, captain of the Moran, Howe, captain of the Garfield, 
Burns and Van Wart, of the Mauch Chunk, state that the first signal 
was two whistles from the Moran. This is better évidence than 
Nevins' statement that the first signal was one whistle from the 
Moran to the Mauch Chunk. 

(2) Cutler and Nevins, of the Moran, and Howe, of the Garfield, 
state that the next signal was two whistles from the Garfield. This 
is better évidence than that of Burns and Van Wart that they heard 
no signais from the Garfield. Hence the second event was two whis- 
tles from the Garfield. 

(3) The third signal in order was two whistles from the Mauch 
Chunk, and this signal was given before the Moran gave the Mauch 
Chunk one whistle, This conclusion is reached for the following 
reasons : Burns and Van Wart state that the Mauch Chunk blew two 
whistles, although they did not hear the Garfield's signal as above. 
Cutler heard no whistles from the Mauch Chunk. Hence his évi- 
dence is négative, and is disputed by the other witnesses. Howe is 
"almost sure" that he heard one from the Mauch Chunk next before 
the Moran's alarm. This helps the conclusion that the Mauch Chunk 
gave some signal. Nevins states that he heard one whistle from the 
Mauch Chunk, but not in answer to the Moran's first one whistle to 
the Mauch Chunk, which he incorrectly states as the first signal 
given, but in answer to the Moran's second signal of one whistle. It 
is probable that as the first two signais, to wit, those interchanged 
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between the Moran and Garfiëldj were port signais, the Mauch 
Chunk also gave two whistles, her signal being the third in order. It 
is probable, àlsû, that the Mauch Chunk's two whistles were given be- 
fore the Moran's first whistle. As already stated, Cutler did not hear 
any signal from the Mauch Chunk. Therefore he does not know 
whether the Mauch Chunk's signal came bef ore or aftèr the Moran's 
one whistle. Nevins say^ that the Moran's single whistle was given 
twice (with the Moran's and Garfield's two whistles iritervening) 
before the Mauch Chunk's signal. This has been shown to be 
erroneous. So it is a question of believing Burns and Van Wart, or 
Nevins, for Howe's testimony as to the order of signais is very in- 
distinct and untrustworthy. Burns and Van Wart testify that the 
Mauch Chunk repeated her two whistles after the Moran gave her 
single whistle, and it may be that Nevins is mistaken as to the order, 
as he is shown to be as to when the Moran gave the first single whistle. 

(4) The next signal was one whistle by the Moran. 'This is un- 
doubted. 

(5) The fifth signal was two whistles from the Mauch Chunk. The 
Mauch Chunk admits that she crossed the single whistle given by 
the Moran with two. 

(6) The next whistle was one by the Moran. Burns and Van Wart 
both admit that the Wforan blew a single whistle after the Mauch 
Chunk repeated her two whistles. 

(7) After the above signais the Mauch Chunk and Moran each blew 
alarm whistles and reversed, each party claiming that his vessel did 
this before the other. In any case when the alarm whistles were 
blown the vessels were only about 25 feet apart. 

The findings as above hâve established the order of signais as fol- 
lows: 

Number. Whistles. 

1. Moran -. 2 

2. Garfleld 2 

3. Mauch Chunk 2 

4. Moran 1 

5. Mauch Chunk j 2 

6. Moran 1 

7. Alarma and reversais of enginea by both vessels. 

It is évident that the Moran and Mauch Chunk were, during the 
above events, moving ahead and towards each other, with perhaps 
some momentary rest of the Mauch Chunk's engines. Cutler states 
that the Mauch Chunk was always moving. If so, she would not give 
one whistle. Nevins states that the Mauch Chunk was lying still 
when the first whistle Was given by the Moran (which he erroneously 
makes the initial signal); that sTie was lying still when the Garfield 
answered the Moran's two whistles, and moving when the Mauch 
Chunk answered the Moran's two single whistles. Howe had no re- 
liable information about the Mauch Chunk's motion or rest. It is 
clear enough that the Mauch Chunk kept coming in, and it is improb- 
able that she kept in forward motion, sounding a signal that should 
keep her at rest, and compel her to let the Moran cross her bows. 
But the Moran, almost to the instant of the collision, was moving 
across the Mauch Chunk's bow, and, if so, she would not give the 
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Mauch Chunk a signal that indicated lier intention to go under the 
Mauch Chunk's stern. The Mauch Chunk admits that " after the 
Moran's first signal ail her signais were starboard signais, and it has 
been found that the Moran's first signal was given to the Garfield. 
But why did thèse vessels, each sounding contrary signais, after the 
first two, keep moving towards each other within the narrow space? 
The Garfield, before the collision, at least, was nearer the piers, and 
tended to interrupt both the other vessels ; the piers were near by on 
the Moran's starboard hand; the Mauch Chunk was aiming to pass 
between the Moran and the Garfield, and the Moran to pass between 
the Garfield and Mauch Chunk; and ail the vessels, except when the 
Garfield stopped, were approaching each other, with a strong flood 
tide carrying the Mauch Chunk up and retarding the Moran, while 
the fresh northwest wind tended to set the latter out. And yet the 
Mauch Chunk and Moran kept approaching each other, sounding con- 
trary signais, and neither reversed or went back until the vessels were 
beyond escape of collision. It may be conjectured that the Garfield 
and Mauch Chunk first exchanged single whistles, although the navi- 
gators of neither vessel remembered any interchange. It is probable 
that the Garfield and the Moran exchanged two whistles, that the 
Mauch Chunk appropriated the Moran's two whistles to the Garfield 
and answered, and that the Moran then gave a single whistle, which 
the Mauch Chunk crossed, whereupon the Moran repeated her single 
whistle, and meanwhile both the Moran and Mauch Chunk were com- 
ing towards each other with unabated speed. The whole transaction 
shows gross négligence on the part of both vessels in a dangerous 
locality. The Mauch Chunk should hâve known that the Moran 
would give the Garfield two whistles, and shouid hâve appreciated 
that the signais might not be for her. The captain of the Moran was 
not alert enough to catch any signais from the Mauch Chunk, but 
even this did not stop him. So the Mauch Chunk went forward, 
knowing, or bound to know, of the interchange of signais by the 
Moran and Garfield, knowing that her own signal was crossed, know- 
ing that she finally crossed the Moran's single whistle ; and the Mo- 
ran went forward, knowing, as her master testified, that her signais 
were not answered, but in fact twice crossing the Mauch Chunk's 
signais. In short, the vessels were trying, with repeated cross-signals, 
to pass each other's bow. 
'The damages will be divided. 



TONES V. BUNKER HILL & S. MINING & CONCENTRATING CO. 

(Circuit Court, D. Oregon. July SO, 1S03.) 

No. 2,725. 

Master and Servant— Action fok Injurt of Miner— Questions for Jurt. 

• Where the questions whether the injury of a plaintilï wbile working 
in défendant'» mine was due to hls own négligence, or to a condition of the 
mine resulting from the progress of the work, and If the latter, whether 
It was the duty of défendant to take reasonable précautions against the 
danger, for the protection of its miners, were both open to doubt, under 
the évidence, the finding of the jury thereon is conclusive. 
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S. Damages — Personal Injcry— Amoont oï' Award. 

A verdict awardlng $9,000 damages for a serions and permanent Per- 
sonal injury to a miner, a man In mlddle Ufe, whereby he is Incapacitated, 
îrom pursulng his vocation, and his sexual power destroyed, is not ex- 
cessive. 

At Law. On motion for new trial. 

O'Day & Tarpley and Robertson, Miller & Rosenhaupt, for plaintifï. 
J. C. Moreland, for défendant. 

BELLINGER, District Judge. Motion for new trial is requested 
on the ground that the accident complained of was the resuit of the 
négligence of the plaintifï himself, or of his fellow servants, or that 
it was an accident that resulted unavoidably from the prosecution 
of the work in which he was engaged, and that the verdict is excessive 
and appears to hâve been given under the influence of passion or 
préjudice. 

The plaintifï was employed as a machineman in a stope in the Stem 
Winder Mine, one of the properties of the défendant company. He 
was on the second floor from the top, working in a breast of ore, 
when he was injured. It is contended by the défendant that there was 
a crack or fissure in the breast of the rock in which plaintifï was work- 
ing, and that it was his duty to pry down this rock with a crowbar 
and avoid the danger which was threatened, but as to this there is 
serious question. While the prépondérance of the évidence tends 
to support the contention of the défendant, yet there is évidence — rea- 
sonable évidence — tending to show that the accident was not the re- 
sult of plaintifï's négligence, but that it occurred by a caving in from 
the roof of the stope. This being a question which, upon the testi- 
mony from both sides, was fairly submitted to the jury, its finding 
is conclusive. It must be presumed that the accident did not occur 
in the way claimed by the défendant. It is said that if it did not occur 
in this way, and if it did occur as testifîed to by the plaintifï, still it was 
due to a condition resulting from the progress of the work ; that this 
dangerous condition was due to the progress of the work, in the sensé 
that the work itself was of this dangerous character. But this is a 
question open to dispute. It does not appear that this dangerous con- 
dition was the immédiate resuit of what was being done there. If 
in the progress of work dangerous conditions arise, and the employer 
can, by the exercise of reasonable diligence, guard against thèse con- 
ditions, it is his duty to do so. The plaintifï was not working where 
the cave occurred. Work where this cave occurred had been done 
some timebefore, and it is a question whether, under ail the circum- 
stances, it was the duty of the défendant to take reasonable précau- 
tions to guard its employés from accidents of that kind. There is 
testimony tending to show that it was such duty of the défendant — • 
testimony of facts and circumstances which would justify the con- 
clusion that it was the duty of the défendant company to take ïuch 
précautions — and, that being the state of the case, the findings and 
verdict of the jury are conclusive. 

As to the question of the amount of damages — $9,000. I do not 
think that is excessive. The plaintifï is seriously injin-ed; how se- 
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riously injured is in question, but, from his statement of the case, his 
injuries are very serious. He is a man in middle life, injured, so far as 
appears to the jury, so as to incapacitate him from doing the work by 
which he lives ; injured in his manhood, his sexual powers destroyed — 
an injury for which there can be no adéquate compensation in dam- 
ages. Ail thèse circumstances taken into considération, under the 
évidence, I hâve no right to say the jury erred in the amount of their 
finding ; and upon the whole case the verdict does not appear to me 
to be against justice. 

Motion for a new trial denied. 



AMERICAN SUGAR REFINING 00. v. BIDWELL, Collector. 

(Circuit Court, S. B. New York. August 7, 1903.) 

No. 19,068. 

L CcsTOMs DuTiBS— Date of Importation. 

An article is not imported from a foreign eountry, wlthin the mean- 
Ing of the tariff laws, until it actually arrives at a port of entry of 
the United States, and the importation is govemed by the law in force 
at the time of such arrivai. 

& Samb— GooDS Arrivino from Philippines after Cession to Ukitbd 
States. 

The effect of the treaty of Paris, by which Spaln ceded the Philippine 
Islands to the United States, and which took effect by the exchange of 
ratifications, and by the President's proclamation on April 11, 1899, was 
to repeal the existing tariff dutles, so far as related to goods brought 
from such Islands; and goods arriving at a port of entry of the United 
States from Philippine ports after Its taking effect were not subject to 
duty, although they were shlpped prior to sald Aprll llth. 

On Demurrer to Complaint. 

This is an action commenced in the Suprême Court of the state of New 
York, and removed to this court, brought by the plaintiff against the défend- 
ant, to i-ecover the sum of $58,027.49, with Interest thereon from the llth 
day of October, 1899, and which sum, it is claimed was lllegally exacted 
and collected from the plaintiff by George E. Bidwell, as collector of the port 
of New York, through duress of goods, etc., as dutles upon certain sugars 
brought from the port of Uoilo, situated in the island of Panay, in the 
Philippine Islands. The défendant demurs to the complaint upon the 
grounds that the same does not state facts sufflcient to constitute a cause of 
action against the défendant, and that at the date when the merchandise 
mentloned in the complaint was shipped the Philippine Islands was a for- 
eign eountry, within the meaning of the tariff laws of the United States. 

Parsons, Closson & Mcllvaine, for plaintifï. 

Henry L. Burnett, U. S. Atty., and Henry C. Platt, Asst. U. S. 
Atty., for défendant. 

RAY, District Judge. At ail the times mentioned in the com- 
plaint and now the plaintifï was and is a corporation organized and 
existing under the laws of the state of New Jersey, but duly carrying 
on and transacting a part of its business in the city and state of 

1 1. See Customs Duties, vol. 15, Cent. Dig. § 7. 
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New York. The defendatit at such times was the duly appointed, 
acting, and commissioned collector of customs of the United States 
of America at the port of New York, in the actual and unrestricted 
exercise of his functions as such, and was fully vested with ail the 
powers and authority of his office. On the I4th day of March, 1899, 
the plaintifif caused to be shipped from the port of Iloilo, situated in 
the island of Panay, in the Philippine Islands, on the sailing vessel 
Strathern, 68,518 packages of sugars, bfeing those described in con- 
sumption entry No. 164,820, ail of which sugars were the product of 
the Philippine Islands, and thèse sugars were brought into the port 
of New York on the I3th day of October, 189g. On their arrivai at 
the port of New York, the défendant, as such collector, and under 
color of his said office, and through the exercise of the power and au- 
thority in him vested for the purposes of the performance of his du- 
ties as such collector,- and by duress of the said goods, demanded and 
collected from the plaintiff, as duties upon the said sugars, the sum 
of $58,027.49. The plaintifif, at the time the said goods were held, 
and the said sum of money was demanded and collected, formally 
and duly protested against the action of the said collector; but in 
order to obtain said goods the plaintifï was compelled by the de- 
fendant to pay, and did pay, on the i6th of October, 1899, the said 
sum of money. 

The question is whether or not the said sugars were subject to the 
payment of any duty on their arrivai at the port of New York, Octo- 
ber 13, 1899, they having been shipped in the Philippine Islands on 
the I4th day of March, 1899, and, incidentally, was the Philippine 
Islands a foreign country, within the meaning of the tariff laws of 
the United States, at the time of the importation of said sugar? 

The complaint describes with particularity the acts alleged to be 
illégal, and, if the acts described were not illégal, then ail the alléga- 
tions of the complaint characterizing them as such are of no avail, and 
the demurrer must be sustained. 

The tarifï act of July 24, 1897, c. 11, 30 Stat. 151 [U. S. Comp. St. 
1901, p. 1626], provides: 

"Tliere shall be levied, collected and pald upon ail articles imported from 
foreign countries, and meutloned in the scliedules herein contalned, the rates 
of duty which are by the schedules and paragraphs, respectively prescribed." 

In section i, Schedule E, par. 209, of said act (30 Stat. 168 [U. S. 
Comp. St. 1901, p. 1647]), certain rates of duty are prescribed on 
sugar; and it is not claimed that the rates of duty imposed or col- 
lected are greater than warranted by the act, if the sugars were duti- 
able at ail. 

It is insisted by the défendant that at the time of the shipment of 
thèse sugars from Iloilo they were imported from a foreign country, 
within the meaning of the law, since the Philippine Islands did not 
cease to be a foreign country until April 11, 1899; and the défendant 
cites in support of this contention the case of Dooley v. U. S., 182 U. 
S. 222-230, 21 Sup. Ct.;762, 45 L. Ed. 1074; also Haver v. Yaker, 
9 Wall. 32, 19 L,. Ed. 571 ; Ex parte Ortiz (C. C.) 100 Fed. 962 ; 
Davis v. Parish of Concordia, 9 How. 280, 13 L. Ed. 138; Hylton v. 
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Brown, i Wash. C. C. 343, Fed. Cas. No. 6,982. The défendant aiso 
contends that when thèse goods were shipped from Iloilo to the 
United States they started as dutiable goods, and that the exporta- 
tion ended when the steamer left the shores of Iloilo, March 14, 1899, 
and the importation then began, and was completed on the arrivai 
of the goods at the port of New York, and that they were then subject 
to the duties with which they were burdened March 14, 1899, when 
the exportation ended and the importation commenced. The con- 
tention of the défendant rests upon the expression of Mr. Justice 
Brown in his opinion in De Lima v. Bidwell, 182 U. S. i, 21 Sup. 
Ct. 743, 45 L. Ed. 1041, where, at page 180, 182 U. S., page 746, 21 
Sup. Ct., 45 h. Ed. 1041, the learned justice said : 

"Whether tbese cargoes of siigar ■we«'e subject to duty dépends solely upon 
the question whether Porto Bico was -i 'forelgn country' at the time the 
«ugars were shipped, since the tariff act of July 24, 1897, c. 11, 30 Stat. 151 
[U. S. Comp. St. 1901, p. 1626], commonly known as the 'Dingley Act,' dé- 
clares that 'there shall be levied, coUected and pald upon ail articles imported 
from foreign countries' certain duties theréin specified." 

It is contended by the plaintiff that as thèse sugars were imported 
into the United States after the ratification of the treaty of Paris, and 
therefore after the Philippine Islands had ceased to be a foreign 
country, they were not subject to duty, and that the importation took 
place on their arrivai in the United States, and not at the time they 
left the port of Iloilo. The plaintiff contends that the effect of the 
treaty of Paris was to repeal so much of the tariff act of July 24, 
1897, as authorized the levy or collection of duty on thèse goods ; 
and he contends that on October 13, 1899, when the merchandise in 
question reached the port of New York, the situation of the tariff 
laws with regard to thèse sugars was the same as if an act of Con- 
gress had then been in force by which ail goods imported from the 
Philippines were on the free list. The plaintiff also contends that no 
article is imported from a foreign country until it has actually ar- 
rived within the limits of a port of entry, and cites U. S. v. Vowell, 
5 Cranch, 368, 3 L. Ed. 128; Arnold v. U. S., 9 Cranch, 104, 3 L. 
Ed. 671. The plaintiff also contends that, in a case where the gov- 
ernment of the United States is a party, a treaty is considered con- 
cluded and binding from the date of its signature, and that the ex- 
change of ratifications has a rétroactive effect, confirming the treaty 
from its date. In this case the treaty was signed at Paris December 
10, 1898 ; ratification was advised by the Senate February 6, 1899 ; 
same was ratified by the Président February 6, 1889, and by the 
Queen Régent of Spain March 19, 1899. The ratification was ex- 
changed at Washington and there proclaimed on the iith day of 
April, 1899. March 2, 1899, an act of Congress (Act March 2, 1899, 
c. 376, 30 Stat. 993), was approved by the Président making an ap- 
propriation of $20,000,000 for the purpose of carrying out the obliga- 
tions of the treaty between the United States and Spain ; same to 
become immediately available on the exchange of the ratifications of 
said treaty. The Senate ratified the treaty, as did the Président, prior 
to the shipment of the sugars in question, which occurred on the 
I4th of March, 1899, although the treaty was not ratified by the 
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Queen Régent of Spain until March 19, 1899, four days after the 
shipment of thèse sugars. 

It is quite clear that the Philippine Islands was a foreign country 
at the time the sugars were shipped — at the time the exportation from 
the Philippine Islands ended and, the importation into the United 
States commenced — ^but it is equally clear that the Philippine Islands 
had ceased to be a foreign country when thèse sugars arrived at the 
port of New York. 

In United States v. Vowell and another, 5 Cranch, 368, 3 h. Ed. 
128, it was held thàt duties upon goods imported do not accrue until 
their arrivai at the port of entry, and that therefore the duty upon 
sait, which ceased with the 3ist of December, 1807, was not charge- 
able upon a cargo which arrived within the collection district before 
that day, but did not arrive at the port of entry until the ist of Janu- 
ary, 1808. Marshall, C. J., delivered the opinion of the court, and 
said: 

"The duties dld not accrae, In the fiscal sensé of the term, untU the vessel 
arrived at the port ot entry. * ♦ ♦ It Is understood that In case of an 
increase of duty the United States hâve always demanded and received the 
additlonal duty If the goods hâve not arrived at the port of entry before the 
time fixed for the commencement of such additlonal duty, although the ves- 
sel may hâve arrived within the collection district before that time. The 
same raie of construction is to be observed when there is a diminution of 
duty." 

FoUowing the décision in this case, the logical conclusion is that 
where duties cease altogether, for any reason, before the arrivai of 
the goods at the port of entry, no duty can be collected. 

In Arnold et al. v. The U. S., 9 Cranch, 104, 3 L. Ed. 671, it was 
held that "to constitute an importation, so as to attach the right to 
duties, an arrivai within the limits of some port of entry is neces- 
sary." The question in that case arose under the act of July i, 1812, 
c. 112, 2 Stat. 768. That act provided^ "that an additlonal duty of 
100 per cent, upon the permanent duties now imposed by law, etc.," 
shall be levied and collected upon ail goods, wares and merchandises 
which shall, from and after the passing of this act, be imported into 
the United States from any foreign port or place." Story, J., in de- 
livering the opinion of the court, said: 

"It is further contended that the importation was complète by the arrivai 
of the vessel within the Jurlsdictional limits of the United States on the 
30th day of June. We hâve no diffleulty in overruling this argument. To 
constitute an importation, so as to attach the right to duties, it is necessarj 
not only that there should be an arrivai within the limits of the United 
States, and of a collection district, but also within the limits of some port 
of entry. This was expressly decided In the case of the United States v. 
Vowell, 5 Cranch, 368, 3 L. Ed. 128." 

The expression of Mr. Justice Brown in De Lima v. Bidwell, 182 
U. S. 180, 21 Sup. Ct. 746, 45 E. Ed. 1041, "whether thèse cargoes 
of sugar were subject to duty dépends solely upon the question 
whether Porto Rico was a foreign country at the time the sugars 
were shipped," etc., can hardly be regarded as overruling U. S. v. 
Vowell and Arnold v, U. S., supra. It was not necessary to the dé- 
termination of the case in De Lima v. Bidwell to hold that the car- 
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goes of sugar there in question were imported into the United States, 
within the meaning of the tarifï law, at the date when such sugars 
were shipped. 

In Keck v. United States, 172 U. S. 434, 19 Sup. Ct. 254, 43 L. 
Ed. 505, Keck was indicted under section 2865 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 1905], which is as follows: 

"H any person sliall knowingly and wilfuUy, witli intent to defraud the 
revenue of the United States, smuggle, or clandestlnely Introduce, into the 
United States, any goods, wares or merchandise, subject to duty by law, and 
which should hâve been Invoiced, wlthout paying or accounting for the duty, 
• • * such person • » * shall be deemed guilty," etc. 

The court held : 

"The ofeense deseribed in Kevised Statutes, § 2865 [U. S. Comp. St. 1901. 
p. 1905], Is not committed by an act done before the obligation to pay or 
account for the duties arises." 

It was held that although when within the limits of the custom 
district the diamonds were concealed, etc., inasmuch as they were 
actually delivered to the customs authorities on arrivai at the port 
of entry, no olïense was committed. In that case, in the dissenting 
opinion by Mr. Justice Brown (Harlan and Brewer, JJ., concurring), 
■ we find this approval of the définition of "importation," or of the 
word "import" or "imported," viz. : 

"In at least two cases in this court (United States v. Vowell, 5 Cranch, 
368 [3 L. Ed. 128]; Arnold v, United States, 9 Cranch, 104 [3 L. Ed. 671]), 
an 'importation' to which the government's right to duty attaches was de- 
flBed to be an arrivai within the limits of some port of entry, or, as stated 
by Mr. Justice Curtis in United States v. Ten Thousand Oigars, 2 Curt. 436 
[Fed. Cas. No. 16,450], *an Importation is complète when the goods are brought 
within the limits of a port of entry with the intention of unlading them 
there.' A similar définition of an importation is given in the folio wing cases: 
Harrlson v. Vose, 9 How. 372, 381 [13 L. Ed. 179J-, United States v. Lyman, 
1 Mason, 499 [Fed. Cas. No. 15,647]; McLean v. Hager (C. C.) 31 Fed. 602, 
606; The Schooner Mary, 1 Gall. 206 [Fed. Cas. No. 9,183], wherein it was 
sald by Mr. Justice Story that 'an Importation is a voluntary arrivai within 
some port with intent to unlade the cargo.' " 

This language and the décisions in the cases cited seem to con- 
stitute a distinct approval of the doctrine enunciated in United States 
V. Vowell, supra. 

In Hartranft v. Oliver, 125 U. S. 525, 8 Sup. Ct. 958, 31 L. Ed. 
813, Mr. Justice Field, in giving the opinion of the court, said: 

"As the vessel in which they were brought arrlved at the port of Philadel- 
phia and was entered at the eustomhouse on the 30th of June, 1883, they 
would be deemed imported on that day, so as to be subject to the duties 
thus preseribed, were it not for provisions in the act of March 3, 1883 [22 
Stat. 489, c. 121], and the custody taken of the vessel and goods by an offl- 
eer of the eustomhouse on the day of its arrivai in port, and kept by him 
until after the Ist of July following. That act declared that on and after 
the Ist day of July, 1883, certain desigi;ated sections should be a substitute 
for tltle 33 of the Eevised Statutes. * * * One of thèse sections provides 
that the duties on ail préparations known as 'expressed oils,' not speciflcally 
enumerated or provided for in the act, shall be 25 per cent, ad valorem. 
■* * * The plain meaning of this section is that, though goods are Im- 
ported before the act takes effect, yet, if they are kept until after that period. 
in a public store or bonded warehouse (that is, in the custody and under the 
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control of offlcers of the customs), they shall be subjected only to the dutles 
tlxereafter leviable when thçy are entered for consumptlon." 

It would seem from the opinion in this case that merchandise is 
to be deeniéd imported on fheday when it arrives at the port of 
entry; and hot before. 

In Lawder v. Stone, 187 U. S., at page 283, 23 Sup. Ct. 80, 47 
L. Ed. 178, this doctrine that "imported" means when the imported 
merchandise cornes within the port is restated and approved. The 
opinion says : 

"In Marriott v. Brune (1850) 9 How. 619 [l3 L. Ed. 282], It was held that 
under the eleventh section of the tarlff act of July 30, 1S46 [Schedule B, 
c. 74, 9 Stat. 44], where a portion of a cargo of sugar and molasses wa^lost 
by leakage on the voyage to this eountry, duty should be exacted only upon 
the quantlty of sugar and molasses which arrlved hère, and not upon the 
quantlty which appeared to hâve been shlpped. In the course of the opinion 
the court «aid (page 632 [9 How., page 288, 13 L. Ed.]): 'Xhe genei-al princi- 
ple applicable to such a case would seem to be that revenue should be col- 
lected only from the quantlty or weight whlch arrives hère; that Is, what 
Is Imported, for nothlng Is imported tlU It cornes within the limits of a port 
See cases cited in Harrison v. Vose, 9 How. 372 [13 L. Ed. 179]. And by 
express provision In ail our revenue laws, dutles are Imposed only on im- 
ports from forelgn countries, or the Importation from them, or what is im- 
ported. 5 Stat. 548, 558, c. 270. The very act of 1846 under considération 
imposes the duty on what is "imported from forelgn countries." • * * The* 
Constitution uses Uke language on this subject. Article 1, §§ 8, 9. Indeed, 
the gênerai définition of customs conflrms this view, for, says McOulIoch 
(vol. 1, p. 548), "Customs are dutles charged upon commodltles on their belng 
imported into or exported from a eountry." ' " 

Is there any reason why_ it should be held that the goods, wares, 
and merchandise in question are to be deemed imported into the 
United States at the date of shipment, when they would not be 
deemed imported into the United States at that date, had the islands 
remàined a foreign eountry, and had the tariff laws in force when the 
sugars were shipped been changed by either increasing or reducing 
the duties? Qearly not. The treaty-making power, the législative 
branches of the government, and the executive ail concurred in acts 
which ripened into a law, in effect, putting thèse sugars on the free 
list before they arrived at the port of New York. Thèse acts of thèse 
varions departments of the government, so far as the sugars in ques- 
tion were concerned, operated to repeal the Dingley tarifï act im- 
posing a duty thereon, or, rather, made that act inoperative as to such 
sugars ; and, in the judgment of this court, no duty could lawfully 
be assessed or coUected on their arrivai at the port of entry. 

The complaint states facts sufEcient to constitute a cause of action 
against the défendant. 

When the merchandise. raentioned in the complaint was shipped 
from Iloilo, in the island of Panay, in the Philippine Islands, said 
islands was a foreign eountry, within the meaning of the tarifï laws 
of the United States, but the said merchandise was not imported into 
the United States at the time when shipped, but at the time when 
sUch merchandise arrived at the port of New York, and at that time 
the Philippine Islâiids had ceased to be a foreign eountry, and had 
become property belonging to the United States; and, as Congress 
had not thçn acted and passed a law imposing a duty on merchandise 
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brought into the United States from the Philippine Islands, such 
sugars were not subject to any duty, and the collection of the duties 
in question was illégal. 

The demurrer of the défendant must be overruled, with costs. So 
ordered. 



AMEEIOAN StrGAR REFINING CO. v. BIDWELL, Collecter. 

(Circuit Court, S. D. New York. August 7, 1903.) 

No. 19,009. 

1. CusTOMs DuTiBs— Date or Importation — Articles Abriving from Porto 
Rico after Cession to United States. 

An article is not imported from a foreign country, -withln the mean- 
ing of the tariff laws, until it actually arrives at a port of entry of the 
United States; and sugar shipped from Porto Eican ports on April S, 
1899, when Porto Rico was a foreign country, but which did not arrive 
at the port of New York until April 17th, after Porto Rico had passed by 
treaty to the United States, was not subject to duty. 

Action to Recover Customs Duties Paid. On demurrer to com- 
plaint. 

The action was commenced in the Suprême Court of the State of 
New York, and removed to this court. It was brought to recover 
of the défendant the sum of $21,716.32, with interest from April 18, 
1899, alleged to hâve been wrongfully and unlawfuUy collected from 
the plaintiff as duties upon a cargo of sugar brought from the island 
of Porto Rico to the port of New York in 1899. 

Parsons, Closson & Mcllvaine, for plaintifï. 

Henry L. Burnett, U. S. Atty., and Henry C. Platt, Asst. U, S. 
Atty., for défendant. 

RAY, District Judge. The complaint allèges that on the I7th Hay 
of April, 1899, the plaintiff caused to be brought into the port of N«w 
York by the steam vessel San Marcos from the ports of Aguadil^*, 
Ponce, Fa Jardo, and San Juan, ail situated in the island of Porto 
Rico, 1,073 packages of sugars, being those described in consump- 
tion entry No. 61,649, ail of which were the product of the said island 
of Porto Rico, and was shipped from that island to the said port of 
New York on the said vessel on the 8th day of April, 1899. The 
complaint then allèges that upon the arrivai at the port of New York 
of said sugars the défendant, who was then collector of said port, 
by duress of goods, demanded and collected from the plaintiff, as 
alleged duties upon the said sugars the sum of $21,716.32, which 
was paid on the i8th day of April, 1899, under due protest, and in 
order to obtain said sugars, and allèges that the said sum of monev 
was wrongfully exacted, etc., and that no part of same has been re- 
paid. The défendant demurs to this complaint upon the ground that 
the same does not state facts sufiicient to constitute a cause of ac- 
tion, and that at thé date when the merchandise therein mentioned 
was shipped from Porto Rico, to wit, April 8, 1899, Porto Rico was 

H 1. See Customs Duties, vol 15, Cent Dig. § 7. 
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a foreîgn country, within the meaning of the tarifï laws of the United 
States. 

It is conceded by both the plaintiff and the défendant that at the 
time thèse sugars were shipped from Porto Rico on the steamer San 
Marcos, on April 8, 1899, Porto Rico was a foreign country. It is 
also conceded by both parties that Porto Rico ceased to be a foreign 
country on the iith day of April, 1899. Dooley v. U. S., 182 U. 
S. 222-230, 21 Sup. Ct. 762, 45 h. Ed. 1074. See, also, Haver v. 
Yaker, 9 Wall. 32, 19 L. Ed. 571 ; Ex parte Ortiz (C. C.) 100 Fed. 
962; Davis V. Parish of Concordia, 9 How. 280, 13 L. Ed. 138; Les- 
see of Hylton v. Brown, i Wash. C. C. 343, Fed. Cas. No. 6,982. 
The défendant contends that when thèse goods were shipped from 
Porto Rico, on the 8th day of April, 1899, they started as dutiable 
goods, and that the exportation from Porto Rico ended when the 
steamer left the shores of Porto Rico on that day, and that the 
importation into the United States then began, and was completed 
on their arrivai at the port of New York on the I7th day of April, 
1899, and that this importation was one continuous act or trans- 
action, and that the importation is to be deemed to hâve taken place 
when it commenced, and not when it ended by the arrivai of the 
goods at the port of entry. The défendant relies upon the expression 
of Mr. Justice Brown in giving the opinion of the court in De Lima 
v. Bidwell, 182 U. S. i, 21 Sup. Ct. 743, 45 L. Ed. 1041, in which 
case, at page 180, 182 U. S., page 746, 21 Sup. Ct., 45 L. Ed. 1041, 
the learned justice said: 

"Whether thèse cargoes of sugar were subject to duty dépends solely upon 
the question whether Porto Rico was a 'foreign country' at the time the 
sugars were shipped, since the tariff act of July 24, 1897, c. 11, 30 Stat. 151 
IV. S. Comp. St. 1901, p. 1826], commonly known as the 'Dingley Act,' dé- 
clares that 'there shall be levled, collected and paid upon ail articles im- 
ported from foreign eountries' certain duties therein specified." 

The tarifï act of July 24, 1897, c. 11, 30 Stat. 151 [U. S. Comp. 
St. 1901, p. 1626], provides: 

"There shall be levied, collected and pald upon ail articles Imported from 
foreign eountries, and mentioned in the schedules herein contained, the rates 
of duty which are by the schedules and paragraphs, respectlvely prescrihed." 

In Act July 24, 1897, c. 11, § i, Schedule E, par. 209, 30 Stat. 168 
[U. S. Comp. St. 1901, p. 1647], certain rates of duty are prescribed 
on sugars. 

At the time thèse sugars arrived in the United States and at the 
port of New York, Porto Rico had ceased to be a foreign country, 
and had become property of the United States ; and no law had then 
been enacted by Congress imposing a duty on merchandise brought 
into the United States proper from territory belonging to the United 
States, and acquired, as was Porto Rico, under treaty with a foreign 
nation. In other words, there was no law imposing a duty on mer- 
chandise brought from Porto Rico to the ports of entry in the United 
States on the I7th day of April, 1899, and at the time thèse duties 
were levied, assessed, and collected. De Lima v. Bidwell, 182 U. S. 
I, 21 Sup. Ct. 743, 45 L. Ed. 1041. The tarifï act of July 24, 1897, 
was not applicable to merchandise brought from Porto Rico into the 
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United States on the I7th day of April, 1899; that is, imported frora 
Porto Rico to the United States on that date. This has been settled 
by the Suprême Court of the United States. The government is 
therefore compelled to take the position that thèse sugars were im- 
ported into the United States on the 8th day of April, 1899, when 
the exportation from the port in Porto Rico ended, as is said, and 
the importation into the United States commenced. It is not neces- 
sary to détermine whether or not the importation of thèse goods 
into the United States commenced on the date they left Porto Rico. 
This court is of the opinion that the transportation of thèse goods 
on the high seas was an act preliminary to importation into the United 
States, and not any part of the importation. Had the vessel, with 
its cargo, been lost at sea, it is clear that the sugars would not hâve 
been imported into the United States. Nor would they hâve been 
imported into the United States, had they been thrown overboard 
during stress of vifeather. Goods shipped in good order in a foreign 
country, and which become utterly worthless during the voyage, are 
not imported into the United States, even though the decayed rem- 
nants are not thrown overboard, but are brought into the port of 
entry with the remainder of the cargo. Lawder v. Stone, 187 U. S. 
281, 23 Sup. Ct. 79, 47 L. Ed. 178. It is there held that merchan- 
dise which has become utterly worthless by reason of casualty, decay, 
or other natural causes, and which the importer might rightfully 
abandon and refuse .to receive or enter for consumption, is not within 
the category of goods, wares, and merchandise imported into the 
United States, within the meaning of the tariiï laws. In that case 
the court cites and approves Marriott v. Brune, 9 How. 619, 13 L,. 
Hd. 282, and says : 

"In Marriott v. Brune (1850) 9 How. 619, 13 L. Ed. 282, it was held that 
under the eleventh section of the tarife act of July 30, 1846 [c. 74, 9 Stat. 46], 
where a portion of a cargo of sugar and molasses was lost by leakage on the 
voyage to this country, duty should be exacted only upon the quantity of 
sugar and molasses which arrived hère, and not upon the quantity which 
appeared to hâve been shipped. In the course of the opinion the court said 
(page 632, 9 How., 13 L. Ed. 282): 'The gênerai principle applicable to such a 
case would seem to be that revenue should be collected only from the quan- 
tity or welght which arrives hère; that is, what is imported, for nothing is 
imported till It cornes within the limits of a port.' See cases cited in Harri- 
son V. Vose, 9 How. 372 [13 L. Ed. 179]. And by express provision in ail 
our revenue laws, duties are Imposed only on imports from foreign coun- 
tries, or the importation from them, or what is imported. [Act Peb. 26, 1845] 
5 Stat. 548, 558. The very act of [July 30] 1846, under considération, imposes 
the duty on what is 'imported from foreign countries.' Page 68. The Con- 
stitution uses like language on this subject. Article 1, §§ 8, 9. Indeed, the 
gênerai définition of customs conflrms this view, for, says McCuUoch (vol- 
ume 1, p. 548), 'Customs are duties charged upon commodities on their being 
Imported into or exported from a country.' As to Imports, they therefore 
can cover nothing which is not actually brought into our limits. That is the 
whole amount which is entered at the custom house; that is ail which goes 
Into the consumption of the country; that, and that alone, is what cornes 
in compétition with our domestic manufactures; and we are unable to see 
any principle of public policy which requlres the words of the act of Con- 
gress to be extended so as to embrace more." 

Until the contrary is expressly held, this court will adhère to the 
doctrine laid down in U. S. v. Vowell, 5 Cranch, 368, 3 L. Ed. 128, 
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and Arnold v. U. S., 9 Cranch, 104, 3 L. Ed. 671, in which cases ît was 
expressly held that no article is imported from a foreign country 
until it has actually arrived within the limits of a port of entry. 

In United States v. Vowell and another, 5 Cranch, 368, 3 L. Ed. 
128, it was held that duties upon goods imported do not accrue until 
their arrivai at the port of entry, and that therefore the duty upon 
sait, which ceased with the 3ist of December, 1807, was not charge- 
able upon a cargo which arrived within the collection district before 
that day, but did not arrive at the port of entry until the ist of 
January, 1808. Marshall, C. J,, delivered the opinion of the court, 
and said: 

"The duties did not accrue, lu the fiscal sensé of the term, until the vessel 
arrived at the port of entry. ♦ • • It is understood that in case of an 
Increase of duty the United States hâve âlways demanded and received the 
addltional duty If the goods hâve not arrived at the port of entry before the 
time flxed for the commencement of such addltional duty, although the ves- 
sel may hâve arrived within the collection district before that time. The 
same rule of construction is to be observed when there is a diminution of 
duty." 

Following the décision in this case, the logical conclusion is that 
where duties cease altogether, for any reason, before the arrivai of 
the goods at the port of entry, no duty can be collected. 

In Arnold et al. v. U. S., 9 Cranch, 104, 3 L. Ed. 671, it was held 
that "to constitute an importation, so as to attach the right to duties, 
an arrivai within the limits of some port of entry is necessary." 
The question in that case arose under the act of July i, 1812, c. 112, 
2 Stat. 768. That act provided "that an additional duty of 100 per 
cent, upon the permanent duties now imposed by law," etc., "shall be 
levied and collected upon ail goods, wares and merchandise which 
shall, from and after the passing of this act, be imported into the 
I^nified States from any foreign port or place." Story, J., in deliver- 
ing ÎJie opinion of the court, said : 

"It Is further contended that the Importation was complète by the arrivai 
of the vessel within the jurisdlctional limits of the United States on the 30th 
day of JuHe. We hâve no difflculty in overruling this argument. To consti- 
tute an Importation, so as to attach the right to duties, it Is necessary not 
only tht^t there should be an arrivai within the limits of the United States, 
and pf a. collection district, but aiso within the limita of some port of entry. 
Thla ,ayM expressly decided in the case of the United States v. Vowell, 5 
Gia^m^ZeS [3 L. Ed. 128]." 

Thèse cases hâve been frequently cited and approved since that 
time, and never overruled, unless it can be said that the expression 
of Mr. Justice Brown in De Lima v. Bidwell, 182 U. S. 180, 21 Sup. 
Ct. 746, 45 L. Ed. 1041, above quoted, has that efïect. It is im- 
possible to hold that such was the intention of the court, for we find 
the Suprême Court of the United States quoting, approving, and re- 
gtating the doctrine of thèse cases, that nothing is imported into the 
United States, within the meaning of the tariff laws, until it actually 
arrives at the port of entry, in Lawder v. Stone, 187 U. S. 281, 23 Sup. 
Ct. 79, 47 L. Ed. 178. 

There is no reason why goods, wares, and merchandise brought 
from Porto Rico into the port of New York, and arriving at that 
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port after Porto Rico had ceased to be a foreign country, and before 
Congress had enacted and passed a law imposing a duty on mer- 
chandise brought from Porto Rico into the United States, should be 
held to hâve been imported from a foreign country at the time they 
were shipped or left the foreign port, when they would not hâve been 
held to be so imported, had Porto Rico remained a foreign country, 
and had the tariff laws in force when the sugars were shipped been 
changed by either increasing or reducing the duties before the arrivai 
of the vessel at the port of New York. When thèse sugars left 
Porto Rico, Porto Rico was a foreign country, within the meaning 
of the tariff laws of the United States ; but, within the décisions re- 
ferred to, the fact that the vessel left Porto Rico for the purpose of 
bringing the sugars to the port of New York did not constitute im- 
portation into the United States, within the meaning of the tarifif 
laws. When thèse sugars reached the port of New York, Porto 
Rico had ceased to be a foreign country, and it was at that time that 
thèse sugars were imported into the United States. At that time the 
Dingley tarifï act of July 24, 1897, did not operate on and could not 
operate on thèse sugars, for, if they were imported at that date, 
they were not imported from a foreign country, as Porto Rico had 
ceased to be a foreign country. The Foraker act was not then a law, 
and hence there was no law for thç imposition of a duty upon the 
sugars in question. The situation described was not in the mind of 
Congress when the tarifï act of July 24, 1897, was enacted. When 
that act was made a law, Congress had in mind importations from 
foreign countries, and not importations into the United States from 
territories belonging to the United States, such as Porto Rico and 
the Philippine Islands. The act of July 24, 1897, was not intended 
to cover such a situation, and we are not justifîed in giving a mean- 
ing to the words "imported from foreign countries" at yfnx with the 
natural import of the language, and at war with the established dé- 
cisions of the Suprême Court of the United States defîning the words 
imported from foreign countries or imported into the United States. 
It may be a matter of regret to the government, and of congratula- 
tion to certain importers benefited by the situation, that no législa- 
tion had been provided for such a contingency; but courts are not 
justifîed in construing statutes to meet contingencies not within the 
intent of the lawmaking body, and not within the language employed 
or the décisions of the court, in order to cover a condition unthought 
of, and in fact unprovided for. 

In the opinion of this court, foUowing its décision in American 
Sugar Refining Company v. George R. Bidwell (No. 19,068, just 
handed down) 124 Fed. 677, the imposition and collection of thèse 
duties were illégal, and the complaint states a good cause of action. 
The demurrer must be overruled, with costs, and it is so ordered 
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HOWELL et al. v. BIDWELL, Collector. 
(Circuit Court, S. D. New York. August 8, 1903.) 

I. CasTOMs Ddties— DvTE Whbn Pokto Rico Cbasbd to bb a Foreiok 

CocNTBY— Takikg Bffbct of Theaty. 

The treaty witli Spaln by which Porto Rico was ceded to the United 
States became effective for tarlffi purposes at the beginning of April 11, 
1889, on which day the ratifications were exchanged and the président' s 
proclamation was issued, and merchandlse arriving from Porto Rico at a 
port of entry of the United States at any tlme during that day was not 
subject to duty. 

This is a demurrer to the complaint of the plaintiflfs, who sue to 
recover $15,931.48 paicl as duties on a cargo of sugar cleared from 
Porto Rico March 10, 1899, ^nd entered at the port of New York, 
United States of America, at a quarter past 11 o'clock in the fore- 
noon of April 11, 1899, and $19,493.51 paid as duties on another 
cargo of sugar cleared from Porto Rico April 4, 1899, and entered 
at the port of New York April 21, 1899. It is alleged thèse duties 
were illegally exacted by duress of goods, etc. 

Henry M. Ward (F. R. Coudert, Jr., and Paul Fuller, of counsel), 
for plaintifïs. 

Henry L. Burnett, U. S. Atty., and Henry C. Platt, Asst. U. S. 
Atty., for défendant. 

RAY, District Judge. The demurrer is based on the grounds that 
as the sugars in question were cleared from Porto Rico while that 
island was still a foreign cbuntry, and subsequently actually entered 
at the port of New York, the importation commenced at the time 
when such cargoes cleared, and that the sugars were theri charged 
with duty under the Dingley tariflf act, although that act ceased to be 
operative on sugars imported after Porto Rico ceased to be a foreign 
country, and that as Porto Rico ceased to be a foreign country April 

II, 1899, and both cargoes were cleared at Porto Rico prior to that 
date, the sugars were charged and remained charged with the duties 
exacted aâd paid, notwithstanding the fact that the importation was 
not concluded by arrivai at the port of entry until after Porto Rico 
had ceased to be a foreign country. In short, the government claims 
that the importation commenced prior to April 11, 1899, and ended 
April iith, and April 2ist, as to each cargo, respectively, and that,. 
within the meaning of the tarifï law (Dingley Tariff Act, Act July 
24, 1897, c. II, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1626]) the im- 
portation is deemed to hâve taken place when commenced, and rot; 
when completed. 

As to the lîrst cargo, the question is presented whether or not 
the treaty between the United States and Spain is, for tarifï purposes, 
and in the absence of proof to the contrary, deemed to hâve been in 
force during the entire day of April 11, 1899, or only from the hour 
of the exchange of the ratifications of the treaty of peace between 
the United States and Spain. This court has already held (Arm- 
strong V. Bidwell, 124 Fed. 690, and American Sugar Refining Co. 
v. Bidwell, Id. ùjy, 683) that Porto Rico ceased to be a foreign» 
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country, withîn the meaning of the tariff laws, on the iith day of 
April, 1899, when the ratifications of the treaty of peace between 
Spain and the United States were exchanged at Washington, and such 
ratification was proclaimed, and that goods, wares, and merchandise 
are to be deemed imported, within the meaning and intent of such 
laws, on their arrivai at the port of entry, and not before. This, 
so far as this court is concerned, disposes of the demurrer to the sec- 
ond cause of action set forth in the complaint. Facts sufïîcient to 
constitute a cause of action are there stated, and the demurrer as to 
that cause of action must be overruled. 

The alle^tions of the first cause of action présent an additional 
question. The ratifications were exchanged April 11, 1899, and on 
that day Porto Rico ceased to be a foreign country. The exchange 
of such ratifications was duly proclaimed by the Président. For tariff 
purposes, did that island cease to be a foreign country at the begin- 
ning of that day, or at the hour and minute of that day when the 
ratifications were actually exchanged? If the first be true, then a 
good cause of action is stated, as Porto Rico in such case had ceased 
to be a foreign country when thèse sugars were imported ; but, if the 
second be the truth, in law, then arises the next question, which is, 
must the complaint allège that the entry at New York was after the 
hour when the ratifications were exchanged ? 

When a new tarifï law is enacted by the Congress of the United 
States, to take effect immediately, the court will inquire as to the 
exact hour when the new act became a law ; and, if the goods were 
entered before that hour, duties will be assessed at the old rates, and 
not the new. United States v. Stoddard, Haserick, Richards & Co. 
(C. C.) 89 Fed. 699, affirmed 91 Fed. 1005, 34 C. C. A. 175 ; United 
vStates V. Iselin, 95 Fed. 1007, 36 C. C. A. 681. But the rule seems 
to be firmly established that, in the case of proclamations by the 
Président, it covers the whole of the day on which it is made. United 
States V. Norton, 97 U. S. 164, 24 L,. Ed. 907. In that case, held : 

"(1) The proclamation of the Président of June 13, 1865 (13 Stat. 763), an- 
nulllng in the terrltory of the United States east of the Mississippi ail restric- 
tions previously imposed upon internai, domestic, and eoastwise intercourse 
and trade, and upon the removal of products of states theretofore declared 
in insurrection, took effect as of the begihning of that day. 

"(2) There was therefore on that day no authority, under the act of July 
2, 1864 (13 Stat. 375), and the Treasury régulations of May 9, 1865, for retain- 
ing from the owner of cotton shlpped to New Orléans from Vicksburg, Miss., 
one-fourth thereof, nor for exacting from him a payment equal in value to 
such one-fourth. 

"(3) Lapeyre v. United States, 17 Wall. 191, 21 L. Ed. 606, reafflnned." 

Mr. Chief Justice Waite, in giving the opinion of the court, said : 

"In our opinion this case is governed by the décision in Lapeyre v. United 
States, 17 Wall. 191 [21 L. Ed. 606], which, although not concurred in by ail 
the justices then composing the court, is accepted as conclusive upon tbe 
questions involved. Under the ruling in that case, the proclamation took 
effect as of the beginning of June 13, 1865, and therefore covers ail the trans- 
actions of that day to which it is applicable. We do not think this is a case 
in which fractions of a day should be taken into account." 

The rule that courts disregard fractions of a day is not inflexible. 
The justice of the case is to be looked to. Porto Rico had passed 
124 F.-44 
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under the control of and was in thè possession of the Unîted States. 
The treaty of peace, etc., had been signed and tatified by both the 
contracting parties. The ratifications were ready for delivery on 
the iith day of April, and were actually exchanged. The Président 
thereupon issued his proclamation announcing the facts. It would 
seem inéquitable to hold that this exchange of ratifications did net 
cover the whole day. This court, after a considération of ail the 
authorities, is constrained to hold that Porto Rico ceased to be a 
foreign country at the beginning of the day, April ii, 189g. In 
point of fact, that island had passed from the sovereignty of Spain 
to that of the United States long before, and it would seem unneces- 
sary to divide the day on which the transfer in law was actually com- 
pleted. This is probably the rule in this case. Lapeyre v. United 
States, 17 Wall. 198, 21 L. Ed. 606. It is there said: 

"There is no statute fixlng the time when acts of Congress shall take ef- 
fect, but It is settled that, where no other time is prescribed, they talœ effect 
from their date. Where the language employed is 'from and after the pass- 
ing of this act,' the same resuit follows. The act becomes effectuai upon 
the day of its date. In such cases It is operatlve from the flrst moment of 
that day. Fractions of the day are not reeognized. An inquiry involvlng that 
subject is inadmissible. See Welman's Case [20 Vt. 653, Fed. Cas. No. 17,407], 
where the subject is examlned wlth learnlng and ability." 

It follows that when thèse sugars were entered at the port of New 
York they were not subject to the imposition of any duty, and that 
the firsfalleged cause of action is sufïicient. 

The demurrer must be overruled, with costs, and it is so ordered. 



ARMSTRONG et al. v. BIDWELL, CoUector, 
(CSrcuit Court, S. D. New York. August 7, 1S03.) 

1. Tebatibs— Time OF Taking Epfïïct— Exchange of Ratifications. 

The exchange of ratifications of a treaty with a foreign gpvernment la 
an essential part of the transaction to render the treaty effective, since, 
until such exchange, whlch opérâtes as a delivery, the treaty is inchoate 
and subject to be defeated by the action of either contracting party. 

2. CusTOMS DuTiEs— Date When Porto Rico Ceasbd to be Foreign Country 

—Taking Efpbct of Treaty. 

The treaty with Spain by which ?orto Rico was ceded to the United 
States, although signéd December 10, 1898, and ratifled by Spain (which 
was the last to ratify) on March 19, 1899, did not beeome effective for 
the purposes of the tarifl laws until the exchange of ratifications, April 
11, 1899, and ail importations of merchandise arriving from Porto Rico 
at a port of entry of the United States prior to that date were subject to 
duty. The doctrine of relation has. no application to the taking effect of 
a treaty, so far as relates to its effect on individual rights. 

Action to Recover Customs Duties Paid. On demurrer to com- 
plaint. 

The défendant demurs to the complaint of the plaintiffs, which seeks to 
recover from the défendant, coUector of the port of New York, the sum of 
$3,796.99, with interest from March 20, 1899, alleged to hâve been illegally 
exacted iby the imposition of tarife duties upon 20 packages of sugar brought 
by the plaintiffs Info the port of New York from the port of San Juan, island 
of Porto Rico, during thé month of Mareh, 1899, and which duties were Im- 
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posed and collected on the 20th day of March, 1899. The grounds of the 
demurrer alleged are that the court has no jurisdictlon of the alleged cause of 
action against the défendant, and that the complaint does not state facts 
sufficient to constitute a cause of action against said défendant. 

Henry M. Ward (F. R. Coudert, Jr., and Paul Fuller, of counsel), 
for plaintiffs. 

Henry L. Burnett, U. S. Atty., and Henry C. Platt, Asst. U. S. 
Atty., for défendant. 

RAY, District Judge. The question raised by the demurrer in this 
case is, did Porto Rico cease to be a foreign country, within the 
meaning of the Dingley tarifï act — the tarifï act of July 24, 1897, c. 
II, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1626] — which provides, 
"There shall be levied, collected and paid upon ail articles imported 
from foreign countries, and mentioned in the schedules herein con- 
tained, the rates of duty which are by the schedules and paragraphs 
respectively prescribed" at the time when the treaty of peace between 
the United States and Spain was ratified by the respective parties 
thereto, or April 11, 1899, when the ratifications of said treaty were 
exchanged and said treaty was proclaimed. 

The sugar in question was imported from Porto Rico and entered 
at the custom house in the port of New York on the 20th day of 
March, 1899. The plaintifïs duly protested against the payment of 
any duties, but the payment of $3,796.99 duties imposed under the 
said tarifï act was enforced. Previous to August 12, 1898, the United 
States of America and the Kingdom of Spain were at war. A pro- 
tocol was signed August 12, 1898. Spain evacuated the island from 
August 12 to December 10, 1898. A treaty of peace between the 
two powers was signed by their respective commissioners at Paris 
December 10, 1898. This treaty was ratified by the Senate of the 
United States and by the Président February 6, 1899, and by the 
Queen Régent of Spain and Spanish Cortes March 19, 1899. The 
ratifications were exchanged and the treaty proclaimed April 11, 
1899. As stated, the importation of thèse sugars was made March 
20, 1899, the day after the Spanish government ratified the treaty, 
but about 20 days before the ratifications were exchanged and the 
treaty proclaimed. 

The tarifï law above referred to, known as the "Dingley Tarifï 
Act," was in force, and duties on ail merchandise imported into the 
United States from Porto Rico were legally collected, so long as 
Porto Rico remained a foreign country. Article 2, § 2, of the Con- 
stitution of the United States, provides that the Président "shall hâve 
power by and with the advice and consent of the Senate to make 
treaties, provided two-thirds of the senators présent concur." Ar- 
ticle 6 provides, "This Constitution and the laws of the United States 
* * * and ail treaties made or which shall be made under the 
authority of the United States shall be the suprême law of the land." 

The signing of this treaty between the United States and Spain, 
its ratification by the Senate and Président, by the Queen Régent of 
Spain and Spanish Cortes, and the exchange of the ratifications on 
the iith day of April, 1899, completed the peace between the two 
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governments, and operated to transfer the îsland of Porto Kco to 
the United States. The exchange of the ratifications was like the 
delivery of a deed, and until that was donc the transaction was net 
complète, and Porto Rico did not cease to be a foreign country, 
within the meaning of the tarifï laws. Until the ratifications were 
exchanged, it was compétent for either power, or both, to recède 
and rescind its action. Thèse acts — the signing, the ratification, and 
the exchange of the ratifications — operated as a repeal of the Dingley 
tarifif act, so far as it applied to Porto Rico, or, more properly speak- 
ing, on the exchange of the ratifications that law ceased to be 
operative as to importations of merchandise into the United States 
from Porto Rico. Until that was done that law was in full force 
and efïect, for the transaction was not complète which made Porto 
Rico property of the United States, and took that island from the 
jurisdiction of the Kingdom of Spain. 

Assuming that a treaty is a contract between nations, and is sub- 
ject to the same gênerai rules of construction as are contracts be- 
tween individuals, and that with respect to private rights it has the 
force of a law, and with respect to the rights of the nations, who 
are parties to it, it has the force of, and is to be construed as, a 
contract (U. S. v. D'Auterive, lo How. 609-623, 13 L. Ed. 560, and 
U. S. V. Reynes, 9 How. 127-148, 13 L. Ed. 74), still no contract 
takes efïect until delivery, and no law takes efïect until it is finally 
signed and approved; and when a law is made by the action of two 
nations, whose action must concur to make it valid, it cannot be said 
that the law goes into full force and efïect while anything remains to 
be done by the parties in order to make the action binding and final. 
Hère the exchange of the ratifications was an essential part of the 
transaction. It is quite true that after the signing of a treaty of 
peace, in certain cases, and under the terms thereof, the ofïicers of 
the respective governments may not hâve power to do many acts 
they would hâve power to do, had the treaty not been signed. Dur- 
ing the pendency of action by the two governments matters are to 
remain in statu quo so far as possible. 

It is said by the plaintifïs that, "after the treaty had been ratified 
by the Senate and by the Président, it had been made. It was beyond 
recall. It had become an accomplished fact, as far as this govern- 
ment is concerned." With this contention this court does not agrée. 
It was within the power of the Senate to rescind its action ratifying 
the treaty, and, had such action been taken by that body, it was 
within the power of the Président to approve it. Again, Spain did 
not ratify the treaty until March 19, 1899, and who will contend that 
the treaty was binding or conclûsive upon any one until that was 
done? And again, it was within the power of Spain to recède from 
her ratification of the treaty and refuse to exchange ratifications, in 
which case it will hardly be contended that the treaty took efïect or 
bound either party. 

It is contended that the ratification of this treaty related back to 
the date of its signing, so that with respect to ail public rights the 
treaty took effect from its date. With this contention the court does 
not agrée, in so far as it is sought to apply the proposition to this 
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case. While this treaty was ratifiée! by the Senate and the Président 
of the United States February 6, 1899, and by the Queen Régent of 
Spain and Spanish Cortes March 19, 1899, so that in some sensés the 
treaty may be said to hâve been ratified March 19, 1899, still what 
is meant by ratification of the treaty, within the language of the 
Suprême Court of the United States in passing upon thèse questions, 
is shown by the language of that court in Dooley v. U. S., 182 U. 
S. 222, 21 Sup. Ct. 762, 45 L. Ed. 1074, page 230, 182 U. S., page 
765, 21 Sup. Ct., 45 h. Éd. 1074, where Mr. Justice Brown, in giving 
the opinion of the court, says : 

"In their légal aspect, the dutles exacted in this case were of thrce classes: 
(1) The duties prescribed by General Miles under order of July 26, 1898, 
whlch merely extended the existing régulations; (2) the tariffs of August 19, 
1898, and February 1, 1899, prescribed by the Président, as Commander in 
Chief, Tvhich continued in efCect until April 11, 1899, the date of the ratifica- 
tion of the treaty and the cession of the island to the United States; (3) 
from the ratification of the treaty to May 1, 1900, when the Foraker act 
took eftect." 

After reading this décision, and having this déclaration of the 
Suprême Court in mind, we are not left in doubt as to the date of the 
ratification of the treaty and the cession of the island of Porto Rico 
to the United States. It is the duty of this court to follow that dé- 
cision, or, more properly speaking, that déclaration of that court as 
to the date of the ratification and cession of the island. On that day 
(April II, 1899) Porto Rico passed from the Kingdom of Spain to 
the United States of America, and ceased to be a foreign country, 
or part of a foreign country. Until that date Porto Rico was a 
foreign country, and it was légal for the collector of the port of 
New York to impose duties on ail merchandise brought into that 
port up to midnight April 10, 1899. 

The plaintiffs in this case are not in a position to say that the treaty 
was fully ratified, complète, and operative, as to them, prier to the 
exchange of the ratifications by the two governments, whatever may 
be the rights of the two governments, as between themselves, prior 
to that date. It would seem to be well settled that a treaty is to be 
considered as concluded on the exchange of ratifications. Davis v. 
Parish of Concordia, 9 How. 280, 13 L. Ed. 138; Hylton v. Brown, 
I Wash. C. C. 343, Fed. Cas. No. 6,982; Haver v. Yaker, 9 Wall. 
32, 19 L,. Ed. 571 ; U. S. v. Arredondo, 6 Pet. 691, 8 L. Ed. 547; 
Holbrook v. U. S., 22 Law Rep. 226; Ex parte Ortiz (C. C.) 100 
Fed. 962; Dooley v. U. S., 182 U. S. 222-234, 21 Sup. Ct. 762, 45 
h. Ed. 1074; 2 Butler on Treaty-Making Power of U. S., §§ 382-383. 
Article 7 of the treaty provided in terms for the exchange of ratifica- 
tions at Washington, and article 8 of the treaty provided that the 
exchange of ratifications was to be the time when each power, re- 
spectively, relinquished ail claims for indemnity of every kind. It is 
impossible to give this treaty any rétroactive efïect, so far as the im- 
position and collection of duties upon merchandise imported from 
Porto Rico into the United States is concerned. 

Attention has been called to an opinion by Somerville, General Ap- 
praiser, April i, 1902, in Re Protest of J. Mendy (23,638 G. A. 5116), 
in Vi'hich he holds that the Philippine Islands ceased to be a "foreign 
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country," within the meaning of the tariff laws, so soon as the treaty 
of peace between the United States and Spain was signed, and that 
ail merchandîse brdught into the United States subséquent to such 
signing, Decenaber lo, 1898, were entitled to entry free of duty. As 
between Spain and the United States, the treaty was ratified on the 
exchange of ratifications, and, when such exchange had taken place, 
related back to the time of signing, for as between them the stipula- 
tions then made had refer'ence to the then existing conditions. But 
this doctrine of relation does not apply to the importation of mer- 
chandise by private persons. The authority cited by General Ap- 
praiser Somerville says : 

"A treaty Is a written contract between sovereigns. Its ternis are agreed. 
upon, and It is signed by plenipotentiaries or eommissioners who are the 
authorized agents of the contracting powers. But after sucb agreement and 
signature it must be ratified by the governments, and the exchange of ratifi- 
cations constitutes the delivery. Up to that time it is inchoate, and may 
never talie effect." , 

This being the law, how can it^ be said that the treaty between the 
United States and Spain had become a law, transferring the Philip- 
pine Islands and Porto Rico to the absolute sovêireignty of the United 
States, prior to the exchange of the ratifications, the treaty itself 
stipulating that such an exchange should be made at the city of 
Washington? It was inchoate (an inchoate law), and might never 
take efïect. So far as such a treaty afïects private rights (and is not 
the importation of merchandise and the payment or nonpayment of 
duties thereon a private right), the treaty does not take eiïect until 
the exchange of ratifications. Haver v. Yaker, 9 Wall. 32, 19 L,. Ed. 
571. A long time may elapse before such exchange is made. In 
the meantime afiEairs go on irrespective of the terms of the treaty, and 
(as to private rights and interests) will not be disturbed by any ap- 
plication of the doctrine of relation. Ex parte Ortiz (C. C.) 100 Fed. 
962. 

It is difficult to comprehend how, reasonably, it can be contended 
that the importation of merchandise from eitlier Porto Rico or the 
Philippine Islands into the United States by thèse plaintiflfs was an 
aflfair or transaction between Spain and the United States. Such 
importation is strictly a private matter regulated by law, and carried 
on by the individual subject to the payment of import duties, if any, 
imposed by the government at the port of entry. This suit is based 
upon and directly afïects the private rights of individuals. The suit 
is by private parties against Bidwell individually for alleged wrongful 
acts done by him. The very foundation of the alleged cause of action 
is that he failed to confine himself to a proper discharge of his duties, 
as collector, but exceeded his authority and committed a wrong for 
which he is personally liable. If a recovery is had, he is personally 
liable, and bas no recourse against the United States until a cer- 
tificate of probable cause is granted by the court, under section 989 
of the Revised Statutes of the United States [U. S. Comp. St. 1901, 
p. 708], and when such certificate is obtained the government as- 
sumes a certain liabihty. White v. Arthur (C. C.) 10 Fed. 80. That 
section reads as follows: 
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"Sec. 989. When a recovery is had In any suit or proceeding against a 
colloctor or other officer of the revenue for any act done by him, or for the 
recovery of any money exacted by or pald to him and by him paid into 
the Treasury, in the performance of his officiai duty, and the court certifies 
that there was probable cause for the act done by the collecter or other offl- 
cer, or that he acted under the directions of the Secretary of the Treasury, 
or other proper ofBcer of the government, no exécution shall issue against 
such collecter or other officer, but the amount so recovered shall, upon final 
judgment, be provided for and paid out of the proper appropriation from 
the Treasury." 

Under the décisions of the courts of the United States, which are 
uniform, it must be held that private rights are involved, and that the 
doctrine of relation does not apply. Dooley v. U. S., 182 U. S. 222- 
230, 21 Sup. Ct. 762, 45 L. Ed. 1074. The court said (page 230, 182 
U. S., page 765, 21 Sup. Ct., 45 L. Ed. 1074): 

"While it is true the treaty of peace was signed December 10, 1898, it did 
not take elïect upon individual rights until there was an exchange of ratifi- 
cations." 

At pages 233, 234, 182 U. S., page 767, 21 Sup. Ct., 45 L. Ed. 1074, 
the court further said : 

"Différent considérations apply witli respect to duties levied after the 
ratification of the treaty and the cession of the island to the United States. 
Porto Rico then ceased to be a foreign country, and we hâve just held, 
in De Lima v. Bidwell [21 Sup. Ct. 743, 45 L. Ed. 1041], the right of the 
collecter to exact duties from that Island ceased with the exchange of ratifi- 
cations." 

If the décision in that case is to be adhered to — and it ought to be — 
we hâve a date fixed by judicial décision of the Suprême Court when 
Porto Rico and tlie Philippine Islands legally ceased to be a foreign 
country, within the meaning of the tariff laws, and for duty purposes. 

It is perhaps worthy of remark that the entry in this case was a 
consumption entry. The goods were not placed in bonded ware- 
house, but delivered, and the duties paid. 

The complaint in this action does not state facts sufficient to con- 
stitute a cause of action, and the demurrer must be sustained, with 
costs. So ordered. 



DAHLGREN v. WHITAKER. 

(District Court, E. D. Pennsylvania. July 15, 1903.) 

No. 14. 

Chahter Paktt— CoNSTiiccTiON— "Laid up for Repaies." 

A yacht is "laid up for repairs," within the provision of a charter 
party, in such case allowing a rebate from the charter money, where 
it is at rest, having some damage made good that in a material degree 
impaired its ability to pursue the voyage as a yacht, though the char- 
terer may continue to eat and sleep and entertaln f riends on board. 

Bame— Rebate from Chakteb Money. 

Under a charter party providing that If the yacht meets with an 
accident, and in conséquence is laid up for repairs for a period exceeding 
seven days, there shall be a rebate from the charter money for the 
number of days it is so laid up for repairs, the rebate is not for the 
time in excess of seven days, but for the whole period it is laid up. 
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In Admiralty. 

Morgan & Lewis, for libelant. 

Ira J. Williams and Simpson & Brown, for respondent. 

J. B. McPHERSON, District Judge. The respondent, who was 
the owner of the schooner yacht Iroquois, chartered her to the libel- 
ant for the three months from June 15 to September 15, 1901. The 
charter money was $4,150, and the agreement between the parties 
contained the foUowing clause: 

"It is further agreed that in case the sald yacht Iroquois should during 
the time of this charter meet wlth an accident and In conséquence thereof 
be laid up for repairs for a period exceeding 7 days, the owner shall return 
to the hirer a pro rata amount of the charter money for the number of days 
the sald yacht Is so laid up for repairs," 

On August 2Sth, in the harbor of Newport, the schooner collided 
with the steam yacht Nourmahal, and suiïered a good deal of injury, 
which need not be described in détail. She was not fully repaired 
until September sth, and for this period of 11 days the libelant daims 
the stipulated rate of demurrage. The défenses are that there was 
undue delay in making the repairs ; that there were errors of judg- 
ment in deciding what was best to be done ; and, in any event, that 
the respondent is only liable for the number of days in excess of 
seven. It is true that a fourth défense was put forward in the testi- 
mony and at the argument, but I am not sure whether it was in- 
tended to be taken seriously. It appeared that while the repairs were 
being made the libelant slept on board three or four nights, and 
entertained his friends on several occasions at dinner or supper. 
This, it is argued, was one of the uses to which a yacht is intended 
to be put, and therefore, as long as she could be used as a hôtel 
or a restaurant, she could not be said to be laid up for repairs "with- 
in the meaning of the provision of the charter party." I am unable 
to assent to this construction of the agreement. To be "laid up for 
repairs" means, as I think, no more than this: the boat must be at 
rest, having some damage made good that in a material degree im- 
pairs her ability to pursue the voyage as a yacht; and it does not 
seem to me to make any difiference that while such injuries are being- 
repaired the libelant may continue to eat and sleep and to entertain 
his friends on board. 

The défenses of undue delay and' erroneous judgment are, in my 
opinion, probably born of the respondent's subséquent reflection. 
Apparently they were not thought of at the time, for he was at 
Newport for several days while the boat was laid up, and found 
little, if anything, then to criticise in the efforts that the libelant was 
making, The testimony satisiSes me that the libelant was anxious to 
get away as soon as possible, and hastened the work as much as he 
could, and that the hiring of a mainsail in New York was the best, 
if not the only, expédient that could hâve been adopted in order to 
proceed with the voyage quickly and with due regard to safety. 

Cohcerning the défense that the respondent is liable at most for 
the days in excess of seven, I can only say that, as it seems to me, 
nûthing but much subtlety of construction can extract such a mean- 
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jng out of the clause in controversy. Thf ordinary, natural sensé of 
the words I take to be this: The possibility of accident, and con- 
séquent delay for repairs, were considered when the boat was hired ; 
thereupon the libelant took the risk of ail delays less than a period 
arbitrarily chosen — seven days — and the respondent took the risk 
of ail delays beyond that period. I see nothing remarkable, still less 
absurd, in this agreement; on the contrary, if the risk was to be 
shared at ail, it was inévitable that some period must be named, 
and seven days seemed reasonable to the con'tracting parties. 

A decree may be entered for ii days' demurrage at the stipuiated 
rate. 



AUDENRIED V. EAST COAST MILLING CO. 

(Circuit Court, B. D. Pennsylvania. July 15, 1903.) 

No. 11. 

1. FOREIGN COHPOKAÏIONS— VaLIDITY OF SERVICE— WhKN QUESTION FOR .TtTRT. 

Whether a foreign corporation was maintaining an office and doing 
business within a state, when It was tiiere served with summons, where 
it dépends on questions of fa et, Is for the jury. 
& Abatembnt— Efpkct dp Filin0 Plea to Jdrisdiction. 

The filing of a plea in abatement attacking the jurisdiction of the 
court opérâtes as an abandonment of any défense on the nierits, at 
least In the discrétion of the court; and where such plea was interposed 
after the same question had been determined adversely on a motion to 
quash the service, and apparently for delay only, the court will not exer- 
cise Its discrétion to relieve the défendant from Its effect 

At Law. On motion for new trial. 

Burr, Brown & Lloyd and John G. Johnson, for plaintiflf. 
James B. Kinley, H. S. P. Nichols, and Joseph de F. Junkin, for 
défendant. 

J. B. McPHERSON, District Judge. Upon ail the questions that 
are raised by this motion (save one) I am content to stand upon the 
instructions given to the jury at the trial. Whether the défendant was 
maintaining an office and doing business in Pennsylvania on October 
2d, the day when the summons was served, was, under ail. the évi- 
dence, a question of fact that could only be determined by a jury. 
The weight to be given to the testimony of defendant's officers was 
for that tribunal, and not for the court, and I think it not improbable 
that the verdict may hâve been somewhat, but not improperly, in- 
fluenced by the fact that the défendant made évident haste to leave 
the jurisdiction unmistakably on October 3d, the day after the service 
was made, apparently not relishing the possibility, at least, that suit- 
ors résident in this district might be able to seek their remedy hère, 
and might not be obliged to follow the défendant into the courts of 
another jurisdiction, where a formai corporate domicile was main- 
If 1. Foreign corporations "doing business" in state, see note to Wagner v. 
,1. & G. Meakin, 33 C. C. A. 585. 

Tî 2. See Pleading, vol. 39, Cent. Dig. § 236. 
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tained, although the real corpbrate business was to be transacted else- 
where. 

Upon the remaining question — the efïect of the plea in abatement 
attacking the jurisdiction of the court — I need only repeat that the 
authorities cited in behalf of the plaintifif satisfied me at the trial, and 
satisty me now, that such a plea abandons any défense on the merits, 
either absolutely (that is to say, at the option of the plaintifif, who may, 
of course, waive his right to insist upon the abandonment) or, at the 
best, within the discrétion! of the court. In the présent case there was 
no such waiver by the plaintifif, and the court was not and is not dis- 
posed to exercise its discrétion in favor of the défendant. The ques- 
tion of jurisdiction raised by the plea in abatement had already been 
brought forward by the defendant's motion to set aside the service of 
the summons, and had been decided against the motion. It is true 
that this ruling, being interlocutory, could not be imraediately re- 
viewed, but in due season it could hâve been presented to the Court 
of Appeals, and hâve been fînally determined. Deliberately to raise 
the question again at the very next step in the cause was, therefore, 
prima facie dilatory procédure, and no satisfactory effort was made 
to remove the presumption that the plea had been interposed for no 
other purpose than that of delay. A vague, gênerai statement was 
made at the trial, and is now repeated, that important reasons led 
the défendant to prefer a trial elsewhere; but what thèse reasons are, 
so that the court also might be in a position to weigh their import- 
ance, has not been stated, and the prima faciès just referred to has, 
therefore, not been removed. Under such circumstances the court 
can hardly be expected to regard the plea with favor. 

A new trial is refused. 



McQUILKIN et al. v DELA W ARE RIVER IRON STEAMSHIP & 
ENGINE WORKS. 

(District Court, E. D. Pennsylvanla. July 25, 1903.) 

No. 80. 

1. Wharves— HiDDBN Obstruction Causino Sinking of Barge— Evidence 

CONSIDERKD. 

Evidence held not to sustain libelants' claim that a hidden obstruction 
existed at respondent's wharf, wWcb caused the slnklng of libelants* 
barge. 

In Admiralty. Action for injury to barge at respondent's wharf. 
On final hearing. 

Willard M. Harris, for libelant. 
Henry R. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. The owners of the steam 
barge Walston complain in this proceeding that, after the barge had 
tied up with a cargo of sand at the respondent's wharf on the Del- 
aware river, she was injured by coming in contact with a submerged 
piling connected with the wharf, which pierced her bottom, and there- 
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by caused lier to sink in a short time, thus inflicting the various losses 
that are referred to in the testimony. The gravamen of the hbel is 
the respondent's négligence in permitting a dangerous obstruction to 
exist under water without giving warning or notice of any kind 
to vessels that were permitted to unload at a public wharf. Obvi- 
ously, therefore, the first question to be answered is, was there in 
fact such an obstruction? And with this inquiry a good deal of the 
testimony is naturally and properly concerned. I hâve read it al! 
with care, and my conclusion is that it fails to establish the exist- 
ence of the submerged piling, which the libelants charge to hâve 
been the efficient cause of the damage. Indeed, I think it is no more 
thau fair to the respondent to go a step farther, and to say that the 
weight of the testimony justifies the affirmative fînding that there was 
no such obstruction as is complained of in the libel. 

What may hâve injured the barge, or when the damage was donc, 
the testimony does not disclose, and it is not material to inquire 
further. Perhaps some help might hâve been afiforded if the libelants 
had called some witness from the yard where the repairs were made. 
As the cost of restoration was only $32, détails of the injury from 
such a source might hâve thrown some satisfactory light on the force 
that produced it; but no such person was called, and the interested 
witncsses that were examined concerning the appearance of the break 
in tlie bottom difïer a good deal upon this point, one witness saying, 
"It was not an open hole ; it was a puncture — shoved open ;" and two 
others apparently saying that there was a hole driven through, 7 
inches by 12. But I lay no stress on this discrepancy. As already 
stated, I think the testimony as a whole warrants the conclusion, not 
only that the libelants hâve failed to sustain the burden of proving 
the existence of the obstruction, but that in fact no such obstruction 
was tbere. 

The libel must be dismissed, with costs. 



UNITED STATES v. HEATON et al. 

(Circuit Court, B. D. Pennsylvania. July 20, 1903.) 

No. 49. 

1. Debts Due Unitkd States — Prioritt — Suretiks. 

Rev. St. §§ 3466-3468 [U. S. Comp. Sit. 1901, p. 2314], whlch provide that 
debts due the United States shall hâve priority in the administration of 
the estâtes of insolvents, does not give such priority against sureties of 
debtors, and, in the absence of statutory provision, the right to such 
priority does not exist. 

'On Exceptions to Auditor's Report, 

John E. Gensemer, W. S. Furst, David Lavis, and Francis G. Tay- 
lor, for claimants. 

J. Whitaker Thompson and James B. Holland, for the United 
States. 

F. B. Bracken, for Surety Co. 
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J. B. McPHERSON, District Judge. I do not think ît necessary 
to add anything to the carefuUy considered and very satisfactory re- 
port of the auditor, except to reply briefly to one of the arguments 
advanced by the government in support of its claim to priority. The 
contention is, to use the language of the brief, that "the conclusion 
appears to be irrésistible, in reading the three sections together (3466, 
3467, 3468, Rev. St. [U. S. Comp. St. 1901, p. 2314]), that the inten- 
tion of Congress was that the United States should be entitled to the 
same priority against the surety as against the principal. Othervvise 
section 3468 would be an absurdity. That section subrogates the 
surety to the rights of the United States in its priority against the 
principal. If it were held that the United States has no priority 
against the surety, the surety would, of course, hâve no priority 
against the principal," etc. I do not think the conclusion indicated 
by the phrase "of course" is properly drawn. The United States 
has no priority against a surety, for the reason that no statute has 
given it such a privileged position, while it has priority against an in- 
solvent principal for the analogous reason that Congress has seen 
fit so to enact. The right of a surety, after he has paid the money 
due upon his bond to the United States, to be preferred in the dis- 
tribution of his insolvent principal's estate, does not dépend at ail 
upon the answer to the question whether the United States has pre- 
viously had priority against the surety, but rests solely upon the lan- 
guage of section 3468, which expresses the législative will upon the 
subject. It is this section that is the source of the surety's right, 
and I think its true construction gives priority for so much, and no 
more, of the government's claim as the surety may hâve been obliged 
to pay by légal proceedings, or may hâve paid voluntarily, in dis- 
charge of his obligation upon the bon,d. 

The exceptions of the United States are overruled, and the report 
of the learned auditor is adopted as the opinion of the court. Dis- 
tribution of the fund is decreed in accordance with the schedule sub- 
mitted in the report. 



DUPEBE et al. V. LEGGETT et al. 

(Circuit Court, E. D. North CaroUna. July 23, 1903.) 

I. Equitt — Demtibrbr — Vérification — Certificat» of Counskl. 

Equity Eule 31 provides that no demurrer shall be allowed to be filed 
to any bill unless on a eertlflcate of eounsel that. In his opinion, It is well 
founded In point of law, and supported by the affldavlt of the défendant 
that it is not Interposed for delay. EelA, that the requirements of such 
rule eould not be walved, and that a demurrer to a blU not supported by 
the eertlflcate and affldavlt required was fatally defective. 

In Equity. 

Wells & Wells and Rountree & Carr, for complainants. 
Russell & Gort, for défendants. 

PURNELL, District Judge. The bill herein was filed December 3, 
1902, in the circuit court at Wilmington, and seeks to recover real 
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estate which purported to hâve been sold under an order of the pro- 
bate court of Pitt county, N. C. On May 4, 1903, W. H. Harrington 
and wife filed what purports to be a demurrer "that the said plaintiffs 
hâve not in and by said bill made or stated any such cause as doth 
or ought to entitle them to any relief as thereby sought, or any relief 
whatever in this court," which demurrer is accompanied by a cer- 
tificate of counsel for plaintiffs, but is without vérification. Equity 
Rule 31, which has the force of a statute, is as follows : 

"No demurrer or plea shall be allowed to be flied to any bill, unless upon a 
certlficate of counsel, that in hls opinion it is well founded in point of law, 
and supported by the affidavit of the défendant that it is not interposed for 
delay; and, if a plea that it is true in point of fact." 

An answer under oath is waived in the bill, but the rule applicable 
to a demurrer is not and cannot be waived. Shefïield Furnace Co. v. 
Witherow, 149 U. S. 574, 13 Sup. Ct. 936, 37 L. Ed. 853. 

The demurrer is fatally defective in other respects and does not 
raise the questions argued in the briefs. A decree pro confesso may 
be entered. This disposes of the demurrer of thèse défendants. 

One défendant — Jas. H. Lang — has interposed an answer, and it 
appears other défendants hâve not yet been served ; hence the cause 
is not in a condition to be heard. When it is properly before the 
court, the bill will be examined as required by the act of Congress of 
1888, and, if the jurisdictional facts do not affirmatively appear in the 
record, the bill will be dismissed. Bâtes, Fed. Eq. Pro. §§ 5-1 1, in- 
clusive-, U. S. Comp. St. 1901, tit. 13, p. 512 (Act March 3, 1887, 
c. Z7Z> § 6, 24 Stat. 555; Act Aug. 13, 1888, c. 866, § 6, 25 Stat. 436). 



WILSON et al. v. GIBERSON. 

(Circuit Court, W. D. Arkansas, Harrison Division. March 25, 1903.^ 

1. Kkmoval of Causes — Jurisbictional Facts Must Appear prom Record. 
To glve a fédéral court jurisdiction of a cause on removal, it must 
afflrmatlvely appear from the pétition for removal, or from the accom- 
panying record, that the suit was duly filed in the state court from which 
it purports to hâve been removed, and also, where no other ground of 
jurisûiction is shown, that the plalntiff and défendant were citizens of 
différent states, both at the time the suit was Instituted and when the 
pétition for removal was filed. 

Bill in Equity. On motion to remand to state court. 

J. C. Floyd and Horton South, for complainants. 
W. S. Chastain, for défendant. 

ROGERS, District Judge. This case purports to hâve been 
brought hère by the défendant on removal from the Marion circuit 
court sitting in chancery. It is essential to the jurisdiction of this 
court that ail facts which are necessary to the exercise of jurisdic- 
tion affirmatively appear on the face of the pétition for removal 
or the accompanying record. It does not appear in this case that 
this suit was ever filed in the Marion circuit court. It may be in- 
ferred from facts which appear in the record (and to which I need 
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not refer) that the case was filed in the Marion circuit court, but 
this court cannot acquire jurisdiction on removal by inferences. 
As stated, the facts giving jurisdiction must appear affirmatively, 
and not inferentially. If this were the only defect in the record, 
certiorari might be awarded, directed to the clerk of the Marion 
circuit court, to compel him to perfect the record; time might be 
granted to the défendant to procure a perfect tran script of the rec- 
ord and fîle the same. The certiorari, however, in this case conld 
be of no service, because it does not appear that the complainants 
and the défendant were citizens of différent states either at the time 
the suit was brought or at the timë the pétition for removal was 
filed. Both facts should appear affirmatively in order to give this 
court jurisdiction. Freeman v. Butler (C. C.) 39 Fed. i ; Camprelle 
v. Balbach (C. C.) 46 Fed. 81. Any number of cases upon this 
proposition might be collated. It is unnecessary, however, to do so, 
because this practice is established, and the case must be remanded 
to the Marion circuit court for want of jurisdiction in this court. 



In re HINOKEL BKEWING CO. 
(District Court, N. D. New York. July 16, 1903.) 

1. BANKRUPTOY — REPEREE — ReCBIVER — COMPENSATION. 

Bankr. Act July 1, 1898, c. 541, §§ 40, 48a, 30 Stat 556, 557 [U. S. 
Comp. St. 1901, pp. 3436, 3439], prior to Its amendment, provided tliat 
référées should be entitled, as compensation, to a f ee of $10 and to 1 per 
cent, commissions on sums to be paid "as divldends and commissions," 
or one-half of 1 per cent, on the amount to be paid to creditors on con- 
firmation of a composition. Section 40 declared that trustées should be 
entitled to receive a fee of $5 and such commissions on sums to be paid 
as divldends and commissions as should be allowed by the courts, etc. 
Held, that the word "divldends" Included only such sums as were paid to 
creditors 'who had provable and allowed clalms, and did not include 
sums paid by the trustée to satisfy flxed liens on real esta te sold by him, 
though the property was sold free of ail Incumbrances, and the trustée 
paid such liens from the proceeds of the sale. 

Appeal from décision of référée allowing commissions to the trus- 
tées and référée on the amount of a mortgage and certain tax liens, 
water rent and assessment liens on real property sold by the trustées 
pursuant to the order of the court, the sale having been made free 
and clear of ail incumbrances. 

James J. Farren, for creditors. 
John A. Delehanty, for trustées. 

RAY, District Judge. The bankrupt, Hinckel Brewing Company, 
owned a large brewery plant, which at the time of the bankruptcy 
was subject to the lien of a mortgage on which was due, when paid, 
the sum of $108,850, and also to the lien of taxes, water rents, and 
assessments due the city of Albany, amounting to the sum oî $13,- 
826.53. An attempted foreclosure of such mortgage was restrained 
by this court. March 17, 1903, the property was sold pursuant to an 
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order of this court for the sum of $280,150. There was no dispute 
or contention as to the amount or validity of such liens. The order 
directing the sale contained this provision : 

"Fifth. AU mortgages, mechanics' liens, taxes, assessménts and other in- 
cumbrances will be allowed by the said trustées out of the purchase money, 
provided the purchaser shall, prevlous to the dellvery of the deed, présent to 
the trustées proofs of the existence of such liens at the time of the sale, and 
duplicate receipts for the payment and satisfaction thereof ." 

The purchaser did not comply with this provision, but paid the 
entire purchase money to the trustées, who computed the amounts 
of such liens, and paid them. Thèse liens were not proved or al- 
lowed as claims against the estate. 

Tlje sole question is whether or not the référée and trustées are 
entitled to commissions on the amount of thèse liens. Sections 40a 
and 48a of the bankruptcy act (Act July i, 1898, c. 541, 30 Stat. 556, 
557 [U. S. Comp. St. 1901, pp. 3436, 3439]) before the amendment of 
February S, 1903, c. 487, 32 Stat. 797, read as follows, viz. : 

"Sec. 40. Compensation of Référées. — (a) Référées shall receive as full com- 
pensation for their services, payable after they are rendered, a fee of ten 
dollars deposited with the clerk at the time the pétition is filed In each case, 
except when a fee is not required from a voluntary bankrupt, and from 
estâtes which hâve been administered before them one per centum commis- 
sions on sums to be paid as dividends and commissions, or one half of one 
per centum on the amount to be paid to creditors upon the confirmation of a 
composition." 

"Sec. 48. Compensation of Trustées. — (a) Trustées shall receive, as full com- 
pensation for their services, payable after they are rendered, a fee of five 
dollars deposited with the clerk at the time the pétition is filed in each case, 
except when a fee is not required from a voluntary bankrupt, and from 
estâtes which they bave administered, such commissions on sums to be paid 
as dividends and commissions as may be allowed by the courts, not to exceed 
three per centum on the first five thousand dollars or less, two per centum on 
the second five thousand dollars or part thereof, and one per centum on such 
sums in excess of ten thousand dollars." 

What is the meaning of the words "on sums to be paid as dividends 
and commissions"? They are evidently used restrictively in the act, 
otherwise the law would hâve read "on ail mone/s belonging to the 
estate received and paid out," or équivalent words. The act con- 
tains no définition of the word "dividends," and hence we must give 
that word the ordinary meaning when used in a statute having regard 
to the whole act. Says Abbott's Law Die. vol. i, pp. 393, 394: 

"Dlvidend. * * * (2) In bankruptcy or insolvency practice to dénote 
assets as apportioned among creditors. • * * Dividend does not necessa- 
rily imply a pro rata distribution. Hall v. Kellogg, 12 N. Y. 325, 335. 
• • * Dividend is a word of very gênerai and indeflnite meaning. It bas 
not, in law, any particular and technical signification." 

See University v. N. C. R. Co., 76 N. C. 103 (22 Am. Rep. 671). 
Says Wharton's Law Die. p. 306: 

"Dividend — A share, the part allotted in division; the Interest paid on the 
pubhc funds; the division of a bankrupt's or insolvent's effects." 

Says Century Dictionary: 

"Dividend — A sum to be divlded Into equal parts, or one to be distrlbuted 
proportionately. * * ♦ A sum out of an insolvent estate to be divided 
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*inong Its creditors. ® The share oî one of thc Indivlduals among whom 
a sum la to be dlTlded; a share or portion." 

And so we might go on with dictionary définitions without being 
much the wiser as to the exact meaning of the words used in the act. 

By sections s6b and S7e of the act, secured creditors can vote at 
meetings of creditors or hâve their claims counted when computing 
the Jiumber of creditors or the amount of their claims only when 
the claims exceed the value of the securities or priorities, and then 
only for the excess. Section 65a says, "Dividends of an equal per 
ceritum shall be declared and paid on ail allowed claims excèpt such 
as hâve priority or are secured." It follows that dividends are not 
allowed or paid on mortgages or fixed tax liens. Thèse are the "div- 
idends," and the only dividends, mentioned or provided for in the 
bankruptcy act, and hence the only "dividends" on which the trustée 
or référée is entitled to commissions. It is presumed that when the 
lawmaking body provided for commissions to thèse ofiicers on "div- 
idends," it intended commissions on such "dividends" as are pro- 
vided for and allowed by law. In Re Utt, 5 Am. Bankr. R. 387, 105 
Fed. 754, 45 C. C. A. 32, the question was decided, and the Circuit 
Court of Appeals, Seventh Circuit, held that commissions cannot be 
allowed the référée or trustée on such claims when paid by the trustée. 
See, also, In re Ft. Wavne Electric Corp. (D. C.) 94 Fed. 109; 
In re Fielding (D. C.) 96 Fed. 800; In re Barber (D. C.) 97 Fed. 
547; In re Sabine (D. C.) i Am. Bankr. R. 321. 

This court is of the opinion that the word "dividends" used in the 
bankruptcy act of 1898 (before amendment of 1903) means those 
sums paid to creditors who hâve provable and allowed claims, and 
does not include sums paid to- satisfy fixed liens on real estate sold 
by the trustée or trustées, even when sold free and clear of ail incum- 
brances, and the trustée or trustées pay and satisfy such liens from 
the proceeds of sale. The whole act taken together warrants no 
other construction. True, the amounts paid to satisfy thèse liens 
on this real estate were sums paid to creditors by the trustées from 
moneys coming lawfuUy into their hands, but those preferred and 
secured creditors were not of the class on whose claims "dividends" 
could be declared or paid unless the security was less than the debt or 
claim. In the case at bar there was full security for the secured 
debts and full payment. The sums paid over were charged with the 
lien of the mortgage, taxes, etc., respectively, and paid for that rea- 
son, the lien following the proceeds of sale, not on or because of a 
provable and allowed claim on which only "dividends" (in the sensé 
of the act) could be declared or paid. There is nothing in the act 
itself to indîcate that the word "dividends" is used in différent sensés 
in différent sections or clauses of the act. Congress, by amending 
sections 40 and 48 so as to give commissions to trustées "on ail 
moneys disbursed by them," and commissions to référées "on ail 
moneys disbursed to creditors by the trustée," has settled a disputed 
question, but in so doing did not necessarily déclare a construction 
of the law as it read prior to such amendment. 

Notwithstanding the reasoning of some of the cases in the District 
Court, this court is decidedly of the opinion, for the reasons stated, 
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that the référée and tfustees are not entitled to commissions on the 
sums paid in satisfaction of the mortgage, tax, andassessment liens 
mentioned. 

The order of the référée, dated June 23, 1903, fîxing the compensa- 
tion of the trustées, référée, and appraisers herein, is therefore re- 
versed, and set aside, with directions to allow commissions to the 
trustées and référée on the sums received and disbursed by the trus- 
tées, less, or after deducting, the said sums paid in satisfaction of said 
mortgage, tax, water rent, and assessment liens before mentioned. 

So ordered. 



UNITED STATES v. CHARLES G. DUNN CO., Limited. 

(Circuit Court, E. D. Pennsylvanla. August 8, 1903.) 

Xo. 47. 

L Navigable Waters—Piebs— Injuries— Negligbncb— Evidence. 

In an action against the owners of a vessel to recover damages for 
injuries to plalntifï's pier in a river, caused by a collision in the nlght- 
tlme, évidence revlewed, and held Insufficient to establish négligence on 
the part of the branch pilot navigating the vessel in falling to diseover 
the pier, which was unlighted, in tlme to avold it. 

J. Whitaker Thompson and James B. HoUand, for plaintifif. 
Horace L. Cheyney and John F. Lewis, for défendant. 

J. B. McPHERSON, District Judge. This action at law, which 
was tried without a jury, involves the liability of the défendant for 
injury done to a pier belonging to the government. From the évi- 
dence produced, much of which was heard in open court, I find the 
following facts : 

(i) On September 21, 1900, the United States was the owner of a 
disinfecting pier, built on piles in the channel of the Delaware river, 
about 1,200 feet eastward of the Reedy Island quarantine station. 
It was erected by the government several years before the collision, 
to provide a place and facilities for disinfecting vessels on their way 
up the river. The pier, which was nearly covered by low buildings, 
was about 50 feet wide by 250 feet long, and was protected at each 
end by an ice-break about 75 feet long. The water immediately 
about the pier was from 24 to 26 feet deep. 

(2) The défendant is the owner of the British steamship Falloden 
Hall, of 3,389 gross and 2,206 net registered tonnage. She is 335 
feet long, 43.7 feet wide, and 18.6 feet deep in the hold. On the 
foregoing date she was bound from Java to Philadelphia with a heavy 
cargo of sugar — about 4,400 tons — and was drawing from 23 to 24 
feet of water. She was in charge of a licensed branch pilot, who 
was taken on board at the Delaware Breakwater by the master of the 
vessel, in compliance with the pilotage laws of the state of Pennsyl- 
vania. As the ship approached the pier, the pilot, the master, and 
the first officer were on the bridge, a quartermaster was at the wheel. 
and an able seaman was on lookout upon the forecastle head. 

(3) About 8 o'clock in the evening of September 2rst the steam- 
ship collided with the pier, wrecking the southern ice-break, and 

124 F. — 45 



7Ô6~ '1S4 l'BDIlIU]^ RHPORTSIB. 

injiiring tfce buildings and machîfaery. The collision occurred under 
the folToWîng circumstanGes : 

The night was dark and clear, and the tide was three-quarters flood. 
Ah ordiila'ry ànchôf light 'was hting upon a bracket projecting from 
the'eastérh side of the pier, and could hâve been seen from the chan- 
nel ranges, but it was not visible from the course taken by the steam- 
ship: No otherlight had been displayed on the pier before the date 
of the collision, but since that time its position in the channel has been 
marked by ^'red light ât each end. The channel, or Finn's Point, 
ranges are about a quarter of a mile eastward of the pier, running 
N. by E. yi E., and the long axis of the pier is about parallel with the 
ranges. Owing to a deppsit at the lower end of the range, which was 
then being dredged oùt, deep draught vessels, such as the Falloden 
Hall, kept to the western side of the channel, where the water was 
deeper, and passed about 300 feet to the eastward of the pier. On 
the night in question, the Newcastle, a vessel which was then in quar- 
antine, was ànchbred abolit i,i20bfiEetbelow, ànd on a Une with, the 
pier, She had been ordered to this berth by the physiciàn in charge 
of the station. At thetime of the collision at least two, and prob- 
ably three, drèdges wef e at anchor in the channel nearlV on the line 
of the Finn's Point ranges, bné Of them lying nearly abreast of the 
Newcastle to the eastwafd. After the Fî^lloden Hall had made the 
turn from theReedy ,Is}3,îid ranges, which are imtnediately below the 
Finn's Point ranges, and was proceeding upon a course which would 
hâve carried her safely to the eastward of the Newcastle and of the 
pier, a tug with a large schdoner in tow came down: the river, and 
signais of passing to port were : exchanged between the tug and the 
Falloden Hall. At the time thèse signais were exchanged, in addi- 
tion to the tow that was approaching between the Newcastle and 
the dredges at' anchor, alnother small craft^ — a launch 50 or 60 feet 
long — ^was also between. the Newcastle and the dredges, and was 
moving slowly up stream, showing a light upon each end. West of 
the Newcastle a river steahiboat was coming down in the shallower 
water between the pier and Reedy Island. With the lights of ail 
thèse vessels in sight> the pilot of the Falloden Hall was compelled 
to go to the westward, for there was not sufficient distance between 
the tow and the Newcastle, or between the tow and the dredges, 
to justify him in attempting to pass at night between either two of 
thèse three visible obstacles — to say nothing of the launch; and, even 
if he could hâve safely crossed the bows of the moving tug, and 
hâve reached the channel east of the dredges, he would hâve found 
his ship in dangerously shallow water. After the exchange of pass- 
ing signais with the tug, the course of the Falloden Hall was changed 
sufficiently to enable her to pass the tow, and also to pass the New- 
castle, which was still further to the weistward. After she had passed 
the Newcastle, the pier was observed for the fîrst time by the Falloden 
Hall, and appeared to be a dark, indistinguishable object, the exact 
character of which could not be immediately ascertained. It was 
discovered by those on the deck of the steamship as early as was 
possible in the exercise of proper care and diligence. The night was 
very dark, ànd the only light that was displayed on the pier could not 
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be seen from the position to which the vessel had been forced. The 
pier was probably net more tlian 200 or 300 yards away when its 
oiitlines were seen, and the situation evidently presented nothing but 
a choice of two evils. To the westward was room enough on the 
surface of the stream, but the depth was not enough for vessels dravv- 
ing as much water as the Falloden Hall. Deep-draught steamships 
never used that part of the channel, and it was certain that, if the 
helm were put to starboard, the vessel would run aground, and must 
risk the injury of stranding, and of contact with unknown obstruc- 
tions. To the eastward there was depth enough, but the tide was 
approaching the flood, the ship was heavily loaded, and the distance 
was so short that the pier could scarcely be escaped if the vessel con- 
tinued to move. Under such circumstances it seems to me that the 
prompt décision of the pilot was correct — indeed, that nothing else 
could hâve been prudently done. He ordered the helm hard aport, 
the engines full speed astern, and the anchor dropped, in the hope 
of stopping the ship's way, and at the same time of keeping her in 
water of sufificient depth. The order was obeyed at once, but the 
effort was in vain, and the collision took place. The cost of repairing 
the damage was $8,022.98, which was paid about January i, igor. 

Upon thèse facts, which I fînd to be established by the testimony, 
part of which comes from the raouth of disinterested witnesses, I am 
unable to fînd affirmatively that the pilot was négligent. On the 
contrary, I think that the government has not only failed to sustain 
the burden of proof in this respect, but that the évidence as a whole 
justifies the pilot in the course that he pursued. The shoal at the 
foot of the Finn's Point range warranted him in following the prac- 
tice of other vessels that drew as much water as the Falloden Hall, 
and in keeping to the west side of the channel. As he approached 
the pier, darkness having fully set in, he found the breadth of the 
accessible channel nearly occupied by vessels. Almost upon the 
ranges, perhaps a little to the east of them, were the dredges at 
anchor. West of thèse was a tug with a tow, and somewhere in 
that neighborhood the lights of the launch, which the captain (as 
his déposition seems to indicate) apparently supposed to be a barge. 
The pilot received a signal to pass the tow to port, and, even if he had 
refused to acquiesce in this maneuver, he could not hâve passed to 
starboard without encountering the serions risk of collision with the 
tow or with one of the dredges. The space between the Newcastle 
and the tow was too narrow to aflford a safe passage in the dark, 
and he was, therefore, driven to the west of the Newcastle, where he 
knew the water would soon become too shallow for the steamship. 
Forced into this critical position, the insufficiently Hghted pier was 
suddenly discovered, and he was obliged to act upon the instant. It 
must be presumed that, as a licensed branch pilot, he knew that he 
was in the neighborhood of the quarantine station, and that the pier 
was an obstacle that must be avoided. But I do not think he was 
bound at his péril to know in the dark within a few yards, precisely 
where a relatively small, invisible, and unlighted object was to be 
found. If he had had the aid that is now afforded by the light on 
the southern end of the pier, and had thus been warned a little so^aer. 
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so that précautions might hâve been taken — even five or ten minutes 
earlier — I hâve little doubt that the coUision would hâve been avoid- 
ed. As it was, he found himself in a position of péril without fault 
of his own, and was forced to choose one of two dangers. If he mado 
an error of judgment under such circumstances, I do not think it 
should be reckoned as actionable négligence. 
Judgment may be entered in favor of the défendant. 



THE RIOHAED F. C. HAETLBT, 

(District Court, E. D. Pennsylvania. August 3, 1903.) 

No. 55. 

L CoLMsiON— Sailing Vessels Crossing— Violation of Ruleb. 

A collision occurred off the coast of South Carolina in the nlght be- 
tween the United States bark Chase and the schooner Hartley, on cross- 
Ing courses. Each vessel saw the other's Ughts when a mile or more 
distant. The Chase was sailing close hauled, while the Hartley was run- 
nlng free, and was therefore bound by the rules to keep ont o£ the 
way, and to avoid crossing ahead of the Chase; there being no circum- 
stances to prevent. The évidence indicated, however, that she attempted 
to cross ahead, and thus brought about the collision. The Chase kept 
her course and speed, as requlred by the rules, until a collision became 
imminent, when she changed her course, in an attempt to prevent it. 
B eld, th&t the Hartley was solely In fault 

In Admiralty. Suit for collision. 

James B. Holland and J. Whitaker Thompson, for libelant. 
Henry R. Edmunds and John A. Toomey, for respondent. 

J. B. McPHERSON, District Judge. The Salmon P. Chase is a 
bark owned by the United States, and used as a practice ship in the 
revenue service. In the early morning of May 6, 1897, a collision 
occurred between the bark and the schooner Richard F. C. Hartley 
on the Atlantic océan, about 50 miles east of Charleston, S. C, as 
a resuit of which the bark received a good deal of injury. The col- 
lision took place between half past i and 2 o'clock, the weather be- 
ing clear, and both the wind and the sea being moderate. There is 
some dispute concerning the exact direction of the wind, but I do not 
think the décision of the case dépends upon the détermination of 
this controversy. Ail the witnesses agreed that the wind was blow- 
ing from a northerly direction, but they dififer upon the question 
whether it blew exactly from the north, or from a point or two east 
or west of north. Perhaps the moderate discrepancy of the testi- 
mony may be accounted for by the fact that the witnesses speak of 
the two hours from midilight to the time of collision, and evidently 
during that period différent observers at différent moments might 
hâve correctly noticed that the wind was blowing from somewhat 
différent poirits. The Chase was under easy sail, and was proceed- 
ing from Charleston to Baltimore upon a course about east north- 
east, sailing by the wind, close hauled on the port tack, and was 
properly manned and equipped. She had a cadet and a seaman on 
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the lookout upon the forecastle, and there were also upon deck at 
the same time a gunner, who was-on the main deck in charge of the 
watch, a second lieutenant in the revenue service, who was in com- 
mand of the vessel after 12 o'clock, a cadet, who was the "gentleman 
of the watch" — apparently a gênerai utility man — and a third cadet, 
who was at the wheel. So far as appears, ail thèse persons were 
compétent, and I see no reason to doubt that they discharged their 
duties faithfuUy. The Hartley was sailing light, bound upon a voy- 
age from Providence, R. L, to Jacksonville, and was going free be- 
fore the wind upon the starboard tack. About half past i the lights 
of the Hartley were discovered by the lookout on board the Chase 
about a mile or a mile and a half distant, bearing from one to two 
points, or thereabouts, on the port bow. Both her lights were oc- 
casionally seen, and sometimes her red light only was visible, but 
for the most part she displayed her green light alone. It is mani- 
fest, therefore, that the vessels were upon crossing courses, and, as 
Ihe Chase was close hauled, while the Hartley was sailing free be- 
fore the wind, it was the duty of the schooner to keep out of the 
road. Article 17 of the Act of Aug. 19, 1890, c. 802, (26 Stat. 320), 
provides for such a situation in the following language : 

"Article IT. When two vessels are approaching one another so as to 
inrolve risk of a collision, one of them shall keep out of the way as foUows. 
viz; (a) A vessel which Is runnlng free shall keep out of the -way of a 
vessel whlch is close hauled." 

Article 22 goes on to enjoin: 

"Every vessel which is directed by thèse rules to keep out of the way 
of another vessel, shall, if the cireumstances of the case admit, avoid cross- 
ing ahead of the other." 

And article 21 defines the duty of the other vessel as foUows: 

"Where, by any of thèse rules, one of two vessels la to keep out of the 
way, the other shall keep her course and speed." 

It is évident, therefore, that, as the Hartley was sailing free be- 
fore the wind, it was her duty to keep aut of the way of the Chase, 
while it was the duty of the Chase to maintain her course and speed. 
In keeping out of the way of the Chase, the Hartley was also bound 
to avoid crossing her bows, if the cireumstances of the case permit- 
ted the schooner to avoid a course that is usually so full of danger. 
I hâve carefully examined the testimony concerning the maneuvers 
of the Hartley, which is, as usual, somewhat conflicting, and hâve 
corne to the conclusion that she clearly failed in her duty. Her 
lookout either failed to discover the lights of the Chase in time to 
enable the proper course to be pursued, or, if the Chase was season- 
ably discovered, the Hartley endeavored to cross her bows, and there- 
by brought about the dangerous situation from which the collision 
resulted. I think the latter supposition is the more probable explana- 
tion of what took place. The schooner's witnesses testify that the 
lights of the bark were seen three or four miles away, but I do nol 
believe them when they say that they saw the green light almost 
ail the time. If this were true, a collision would scarcely hâve been 
possible, unless the bark had changed her course, and this I am 
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satisfied she, did not do until a few, minutes before the vessels came 
together. I think the Hartley saw both lights of the Chase when the 
vessels were more than a mile distant; and it was then the schooner's 
duty to pass to windward of thebark, — a course that was safe and 
easy, — and not to attempt to cross her bows. But the testimony 
leaves me in little doubt that the Hartley perëisted in the attempt to 
cross to leeward of the Chase, believing that she had time and room 
enough for this maneuver. As the vessels approachçd each other, 
however, atid it was discovered that a collision threatened, the Hart- 
ley gave the order to luff, apparently for the purpose of making the 
tardy effort to pass to windward. ; Up to thiS time, the Chase had 
maintained her course and speed, but, believing correctly that the 
Hartley was endeavoring, in the first instance, to cross her bows, she 
had just put her helm hard astarboard, in order to give the Hartley 
as much room as possible to leeward. When it was observed, how- 
ever, that the Hartley was about to lufî, the helm of the Chase was 
ordered hard aport, but before the order could be fully executed, the 
Hartley resumed her attempt to pass to leeward, and the helm of 
the Chase was again put hard astarboard. By this maneuver she 
was brought up into the wind with her sails shaking, and at this junc- 
ture the vessels came together; the starboard bow of the Hartley 
striking the starboard bow of the Chase, scraping also along the side, 
and doing a good deal of damage. 

Under thèse circumstances, I think there can be no question about 
the sole liability of the Hartley. She was the vessel sailing free, 
and violated her duty to keep out of the way of the vessel close haul- 
ed. This was a fault for which she should be held liable, as a num- 
ber of cases hâve decided. Bentley v. Coyne, 4 Wall. 509, 18 L. Ed. 
457; The Charles H. Trickey, 66 Fed. 1020, 14 C. C. A. 225. More- 
over, even if the testiniony was more èvenly balanced, it would still 
be my duty to find the Hartley liable, under the rule that where a 
collision occurs between two sailing vessels, one close hauled and the 
other sailing free, the presumption is that the vessel sailing free was 
at fault, and the burden of proof is upon her to remove that pre- 
sumption. She is bound tp show clearly that the other vessel was 
at fault, before her own prima facie liabiHty is overcome. Carll v. 
The Wiman (D. C.) 20 Fed. 245 ; Thompson v. The Republic, 23 
Wall. 20, 23 Iv. Ed. 55 ; The.Rabboni (D. C.) 53 Fed. 948. The 
évidence not only does not overcome the presumption, but, in my 
opinion, shows with distinctness that the Hartley was at fault from 
the beginning, and that her fault is probably attributable to the be- 
lief that she had ample space and time to cross the bows of the 
Chase, although she was forbidden by the saihng rules to risk the 
attempt. 

A decree may be entered in favor of the libelant, with a référence 
to a commissioner, if the parties should be unable tù agrée upon the 
amount of damage. 
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BOCK et al. v. INTERNATIONAL NAV. CD. 

(District Court, D. Massachusetts. July 14, 1903.) 

No. 1,465. 

1. ADMIHAIjTY — Pl-EADING— InTERROGATORIKS. 

Under admiralty rule 23 the llbelant in a suit against a corpora- 
tion may attach to lils libel interrogatories to be answered by an offlcer 
of the corporation named therein. 

2. Same— Intbrrooatokiks to Ofpicer of Corporation. 

Offlcers of a corporation respondent may be interrogated in admiralty 
by questions attached to the libel as to matters relevant to tbe Issues, 
whether such matters are wlthln tlieir Personal knowledge or are known 
to them through information received in their officiai capacity, the right 
being llmited, however, to questions which do not unduly pry into the 
défense upon which respondent relies, and which are concerned with 
Issuable facts. 

In Admiralty. On exceptions to interrogatories annexed to libel. 

Solomon Lewenberg, for libelants. 
Putnam & Putnam, for respondent. 

LOWELL,, District Judge. The following interrogatories were 
annexed to the libel in this case: (i) What is your full name, rési- 
dence, and occupation? (2) How long hâve you been connectée! with 
the International Navigation Company, and in what capacity? (3) 
Did the International Navigation Company own or control the steam- 
ship New York from March i, 1901, to March 18, 1901 ? (4) For how 
long a period previous to March i, 1901, did said International Navi- 
gation Company own and control said steamship? (5) When was 
said ship built? (6) On or abont March 14, A. D. 1901, was there an 
explosion or other chemical action on said steamship, which caused 
ammonia fumes to escape into an apartment on said steamship used or 
occupied by passengers ? (7) When was the réceptacle or tank from 
which said ammonia fumes escaped first constructed and placed on said 
steamship? (8) For what was said tank or réceptacle used? (9) 
Give dimensions and measurements and capacity of said tank or ré- 
ceptacle? (10) Was said tank or réceptacle inspected since it was 
first put in for use on said steamship? (11) If answer to Int. 10 is 
in the affirmative, give the names of such persons making said inspec- 
tion, their last known résidence and addresses, and the dates when 
said inspections were made. (12) Did any of the servants or agents 
of said International Navigation Company repair said tank or ré- 
ceptacle after the fumes escaped therefrom? (13) Give the names 
and addresses and last known résidences of said persons making said 
repairs. (14) Has any part of said tank or réceptacle been removed 
by the servants or agents of the respondent? (15) If answer to Int. 
14 is in the affirmative, state for what reasons said parts were removed. 
(16) If answer to Int. 14 is in the affirmative, give reasons for said 
removal, and state where said parts were removed to, and where are 
they now. (17) What was the cause of said escape of ammonia fumes 
from said tank or réceptacle? Answer fully. (18) Has your Com- 
pany, or any of its servants or agents, ever caused a chemical analysis 
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of the materîals used in said tank or réceptacle? (19) If answer to 
Int. 18 is in the affirmative, State résulta of analysis. (20) Are Her- 
bert Maynard and Jphn H. Chjld doing business in Boston, in said 
district, as Maynard" & Child, the gênerai agents for New England 
States of the said International Navigation Company ; and, if so, for 
how long a period hâve they been such gênerai agents? 
The libelee excepted thereto,: 

1. Because under admiralty rule 23 and the gênerai practice in ad- 
miralty it is not permitted to interrogate the officers of a corporation 
libelee. That rule 23 should be given somè eflfect as against a corpo- 
ration libelee seems clear. Unless there is some reason to the con- 
trary, not based upon mère form, a libelant is entitled to the like in- 
formation from an individual aild from a corporate libelee. If ail in- 
formation is not to be denied Mm, he must be allowed either (i) to 
address his interrogatories to the corporation in form, though in fact 
they are to be answered by its officers, or (2) to interrogate the of- 
ficers directly. The second course seems admissible, as the more con- 
venient, and as not outside the fair intention of the rule. Either way 
the resuit is practically the same. 

2. Because the officers of the corporation cannot be interrogated 
except as to matters within their personal knowledge. Where the 
interrogation of officers is allowed by statute or by court rule, they 
are ordinarily required to answer interrogatories addressed not only 
to their personal knowledge, but to their information. This is true 
where there is no express provision for such answers in the statute or 
rules. Gunn v. New York, New Haven & Hartford R. R., 171 Mass. 
417, 50 N. E. 1031 ; Robbins v. Brocktpn Street Railway, 180 Mass. 
51, 61 N. E. 265. The information of the officer interrogated is ordi- 
narily, if not always, the knowledge of the corporation. The informa- 
tion thus called for is only that received by the officer in his officiai 
capacity. 

It was urged that interrogatories in admiralty are not like those 
permitted in equity or by statyte, inasmuch as they are not évidence 
for the déponent. This is asserted on the authority of The Serapis 
(D. C.) 37 Fed. 436, 442, and Havermeyers v. Compania Transatlantica 
(D. C.) 43 Fed. 90 ; but the authorities relied on in the case last men- 
tioned do not ail of them sustain the proposition to support which 
they are cited. In The L. B. Goldsmith, Fed. Cas. No. 8,152, the 
court held merely that answers to interrogatories are not conclusive 
évidence for either party. In Cushing v. Laird, Fed. Cas. No. 3,509, 
no reasons were given for the ruling, and the décision of the District 
Court was reversed on appeal, though upon another ground. The 
case of Cushman v. Ryan, i Story, 91, 103, Fed. Cas. No. 3,515, is 
apparently in point, so far as its language is concerned ; but a doser 
examination shows that Mr. Justice Story probably .had in mind only 
that response to the allégations in the libel which is made by an ordi- 
nary sworn answer. He relied expressly upon the opinion of Judge 
Ware in Hutson v. Jordan, Fed. Cas. No. 6,959. But Judge Ware, 
in The David Pratt, Fed. Cas. No. 3,597, drew a distinction between 
the response made to a libel by the ordinary sworn answer and the 
response made to spécial interrogatories, sayii.g: 
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"The master, by answering thèse Interrogatorles, wotiM make Ms answers 
évidence; for, though the gênerai answer of the respondent is not properly 
évidence any further than the charges in the libel, which are equally verified 
by oath, yet the answers to spécial interrogatorles, which are sometimes snb- 
joined to the libel and sometimes put at the hearing, are évidence." 

And in Jay v. Almy, i Woodb. & M. 262, 267, Fed. Cas. No. 
7,236, Mr. Jvistice Woodbury said : 

"Each party in admiralty bas a rigbt, if he chooses, to the answer under 
oath of the other; and, if not so answering when requested, he may take the 
fact pro confesse. If an answer be given when asked for, it is évidence for 
either side." 

It is not necessary now to décide if the answers to thèse interroga- 
tories will be évidence for the déponent. The conflict of authority 
is stated in order that the correctness of the opinion expressed in the 
Serapis, in Havemeyers v. Compania Transatlantica, and in Benedict's 
Admiralty Practice, § 519, be not assumed without further considéra- 
tion. In Gammell v. Skinner, 2 Gall. 45, Fed. Cas. No. 5,210, Mr. 
Justice Story likened interrogatories in admiralty to those in equity. 
Care must be taken not to allow the libelant by interrogatories to pry 
unduly into the défense upon which the libelee rehes ; and, as was said 
in Robbins v. The Brockton vStreet Ry., 180 Mass. 51, 61 N. E. 265, 
"The interrogator cannot compel the other party to get up his case 
for him." In the Havemeyer Case it was held that only such inter- ' 
rogatories should be allowed as were concerned with issuable facts. 

The libelee further excepta to interrogatories 8 and 9, because they 
are intended thus to pry into the libelee's case. Upon the whole, 
however, I think thèse interrogatories should be answered. To inter- 
rogatories 10, II, 12, 13, 14, 15, 16, and 17 exception is taken on vari- 
ous grounds, and, as the interrogatories are objectionable on the 
grounds above stated, they need not be answered. I hâve some doubt 
about interrogatories 18 and 19, but, upon the whole, deem them ad- 
missible. Interrogatory 20 is not further objected to. 

The exceptions to interrogatories 10 to 17 are sustained. The ex- 
ceptions to the other interrogatories are overruled. 



DAVIS V. HARKIS et aL 

(Circuit Court, N. D. lowa, W. D. August 25, 1903.) 

1. Removal of Causes— Time of Application— Motion fob Retbial under 
lowA Statuts. 

Code lowa, |* 3796, provides that when a judgment bas been rendered 
against a party served by publication only, and who does not appear, 
such person may, withln two years after the rendition of the judgment, 
appear in court, and move to bave the action retried; and, security for 
costs being given, the case shall be retried as to such défendant as if 
there had been no judgment, and upon the new trial the court may con- 
flrm the former judgment, or may modify or set it aside. As such section 
is eonstrued by the suprême court of the state, the judgment rendered 
remains in force, unless upon the new trial it is modified or set aside. 
Held. that, on the fillng of a motion under such statute for a retrial, the 
cause was not removable; the fédéral court having no power to modify 
or set aside the judgment previously rendered therein by the state court. 
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On Mbtiënto Rétftand to State Court. '^ 

E. C. iEÏ^rrick and O. H. Montzheimer, for plaintif. 
N. L,. Guernsey and J. T. Conn^rfor défendants. 

SHIRAS, District Judge. Thissuit was brought in the district 
court of O'Brien county, lowa, for the purpose of quieting the title 
in the plaintiff, W. J. Davis, tp 80 acres of land situated in that county ; 
it being averred in the pétition file^ that the défendant T. E. Marshall 
is in possession of the premises, and that the défendants, each and ail, 
make some claim to the premises adverse to the title of the plaintiff. 
Notice ,of the suit was given personally to the défendant Marshall, 
and by publication to the other défendants, under the provisions of the 
State statute, they being nonresidents of lowa, requiring them to ap- 
pear and défend by the 2d day of the December term, 1902, of the 
district court of O'Brien county. On the loth day of December, 1902, 
being the 3d day of the December term, a decree by default was en- 
tered in the case, none qf the défendants having appeared or otherwise 
made def|ense, vvherein it was adjudged that the plaintiff was the owner 
of the premises, and that the several défendants were barred of ail 
claim, right, or title thereto. On the 5th day of May, 1903, Stephen 
R. Harris, Albert H. Harris, Mary S. Harris, and Anna G. Harris 
filed a motion for a retrial of the case as to them, on the ground that 
they had ; been served with notice of the pendency of the suit by 
publication only ; that they had a good and meritorious défense to the 
action, and as évidence thereof they tendered an answer, wherein they 
averred that they were the owners of the fee-simple title of the land, 
holding title thereto under William Hoffman, to whom a patent had 
been issued by the United States on the ist day of December, 1859; 
that their codefendant, T. E. Marshall, held possession of the premises 
under a lease from them, he being their tenant; that the only claim 
the plaintifif had to the land was by virtue of a tax title and deed, 
which it was averred were invalid and voidable for several reasons, set 
forth at length in the answer. On the same day the motion for a 
retrial was filed, the défendants who joined in the motion also filed 
in the state court a pétition for the removal of the case into this court, 
averring therein that at the time the suit was begun, and ever since, 
the défendant Stephen R. Harris was and continued to be a citizen of 
the state of Ohio ; that the défendants Albert H. Harris, Mary S. 
Harris, and Anna G. Harris were each of them, when the suit was 
begun, and continued to be, citizens of the state of Pennsylvania ; that 
the plaintiff, W. J. Davis, whén the suit was begun was, and con- 
tinued to be, a citizen of the state of lowa ; and that the value of 
the land exceeded $2,000. The stâte court granted the order of 
removal, and, upbn the filing of the transcript in this court the plain- 
tiff filed a motion to remand, and also a plea to the jurisdiction of this 
court, and thus the question is presented whether the case was a re- 
movable oné when the pétition asking the removal was filed and pre- 
sented in the state court. , 

The motion for a retrial, filed in the state court, was based upon the 
provisions of section 3796 of the Code of lowa, which provides that 
when a judgment has been rendered against a party served by publi- 
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cation only, and who does not appear, such person may, within two 
years after the rendition of the judgment, appear in court, and move 
to hâve the action retried; and, security for costs being given, the 
case shall be retried as to such défendant as if there had been no judg- 
ment, and upon the new trial the court may conlîrm the former judg- 
ment, or may modify or set it aside. In construing this section, the 
Suprême Court of lowa, in Stanbrough v. Cook, 83 lowa, 705, 49 
N. W. loio, held that the clause therein to the effect the case should 
be retried as if there had been no judgment referred only to the mode 
of trial, and that "in ail other respects the judgment stands as rendered 
until, upon a new trial, grounds are disclosed for modifying or setting 
it aside." The same rule is held in Morton v. Coffin, 29 lowa, 235. 
It thus appears that when the pétition for removal was filed in the 
State court, the case, in due accordance with the provisions of the 
State statute, had proceeded to judgment, which judgment is yet in 
force, and will remain so, unless upon a retrial ground for modifying 
it or setting it aside is proven to exist. 

In Vannevar v. Bryant, 21 Wall. 41, 22 L. Ed. 476, in construing 
the removal act of March 2, 1867, c. 196, 14 Stat. 558, which authorized 
a removal at any time before the final trial of the case, it was said : 

"In Insurance Co. v. Dunn [19 Wall. 214, 22 L. Ed. 68] it was held that 
after a motion for a new trial liad been granted, a removal might be bad. 
But after one trial, the rigbt to a second must be perfeeted before a demand 
for the transfer can be properly made. Every trial of a cause is final until 
in some form it has been vacated. Causes cannot be removed to the circuit 
court for a review of the action of the state court, but only for trial. The 
circuit court cannot, after one trial in a state court, détermine whether there 
shall be another. That is for the state court." 

It will be remembered that in the case at bar the parties seeking a 
retrial of the case are not proceeding in equity to hâve a judgment set 
aside for fraud or other équitable ground. The motion for a retrial 
was filed by them in the state court under the provisions of the Code 
of lowa. They chose that forum and that mode of relief, and they 
must be bound by the meaning of the state statute as interpreted by 
the Suprême Court of the state. By that interprétation, it is settled 
that in this case a judgment has been rendered which is valid and bind- 
ing, unless, upon the motion for a retrial, ground for reversing or 
modifying the same is proven. The Circuit Court of the United 
States is not clothed with the jurisdiction to reverse or modify the 
judgment of the courts of the state. 

The real controversy or question arising on the motion for retrial 
filed in the state court is whether the judgment already entered in the 
case shall be afifirmed, reversed, or modified. This court cannot send 
its mandate to the district court of O'Brien county, directing that 
court to modify or reverse the judgment already entered by it when 
it had jurisdiction over the case. The judgment already entered in 
the district court of O'Brien county will stand in full force and effect 
until it is reversed or modified by some court having authority so to 
do. If the right of removal exists in this case, then the jurisdiction 
of the state court over the same is at an end ; and if this court, upon 
hearing the motion for retrial, should conclude that the judgment 
should be modified or reversed, how would that be donc ? This court 
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cannot reclothe the state court with jurisdiction, and command it to 
enter the modification or reversai. If this court should reach the con- 
clusion th^t a retrial should not be granted, and the judgment should 
stand affirmed, from which court should process be issued to enforce 
the affirmed judgment? The judgment is the act of the state court, 
and forms part of the record of that court. The affirmance would be 
the act of this court, and it would not seem possible for this court to 
issue process unless this court ordered a judgment to be entered on its 
records; but, if that were donc, it might in some cases deprive the 
party of advantages, by way of lien or otherwise, which inhered in 
the state court judgment. 

Thèse considérations compel the conclusion that, as the record 
stood in the state court when the pétition for removal was filed, it 
did not présent a controversy over which this court could rightfully 
assume jurisdiction, the case having gone to judgment, and which 
judgment of the state court remains in full force and eflfect, and will 
so remain, unless upon the hearing upon the motion for retrial, filed 
under the statute of the state, the same is modified or reversed by 
the court in which the judgment was.rendered. 

The motion to remand the case to the state court is therefore sus- 
tained. 



In re LANTZENHEIMËR et &L 

(District Court, N. D. lowa, Cedar Rapids Division. August 24, 1903.) 

1. Bankroptcy— Seoubed Creditohs— Mortgage on Exempt Pkopbrtt— Dé- 
fendants. 

Bankruptcy Act July 1, 1898, § 57h, 30 Stat 560, c. 541 [U. S. Comp. 
St. 1901, p. 3443], providlng that the value of securltles held by creditors 
shall be deterrûined by converting them Into money, or by agreement, 
etc., and the aseertained value shall be credited on the clalm, and a divi- 
dend paid only on the unpaid balance, Is not limited by section 6, Act 
July 1, 1898, 30 Stat. 548, e. 541 [U. S. Comp. St. 1901, p. 3424], providlng 
that the act shall not affect the allowance to bankrupts of the exemptions 
which are prescrlbed by the state laws in force at the time of the flling 
of the pétition, so as to authorize a créditer holding a mortgage on exempt 
property to receive a divldend on his entlre claim, and resort to the se- 
curlty only to satisfy a balance, unpaid. 

Submitted on Exceptions to Ruling of Référée with Respect to 
Claim of Mahala J. Brodie. 

Hemenway & Martin, for the créditer. 

SH IRAS, District Judge. The facts in this case are that the 
créditer, Mahala J. Brodie; holds a mortgage upon a piano belonging 
to the bankrupt as security for the claim she seeks to prove up against 
the estate, and it was ruled by the référée that she could prove up her 
claim only for the différence between the amount of her claim and 
the value of the security held by her. To this ruling the créditer 
excepts, and now contends that, as the piano is exempt from exécu- 
tion under the provisions of the state law, she should be permitted to 
receive a dividend on the full amount bf her claim, ànd then resert to 
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the security to make good the balance left unpaid. The provisions 
of clause h, § 57, Act July i, 1898, 30 Stat. 560, c. 541 [U. S. Comp. 
St. 1901, p. 3443], are to the effect that the value of securities held 
by creditors shall be determined by converting them into money, 
or by agreement, arbitration, compromise, or litigation, and th'e as- 
certained value shall be credited upon the claim, and a dividend shall 
be paid only on the unpaid balance. This clause of the section makes 
no distinction between cases wherein the créditer holds security upon 
property exempt from exécution, and those wherein the security is 
upon property liable to gênerai exécution. Counsel contend, how- 
ever, that section 6, Act July i, 1898, 30 Stat. 548, c. 541 [U. S. 
Comp. St. 1901, p. 3424], which déclares that "This act shall not 
afïect the allowance to bankrupts of the exemptions which are pre- 
scribed by the state laws in force at the time of the filing of the péti- 
tion," limits the provision of clause h of section 57 in such sensé 
as to require the holding that, when the security is on property ex- 
empt by the laws of the state, the creditor is entitled to receive a 
dividend upon his entire claim, leaving the security unimpaired; it 
being urged that unless this ruie is adopted, the exempt property 
is indirectly subjected to the claims of the gênerai creditors. If by 
the statute of the state it was provided that the creditor could not 
enforce a mortgage or other lien upon exempt property until the non- 
exempt property had been exhausted, there would be force in the con- 
tention of counsel, for by the provisions of section 6 the bankrupt 
is declared entitled to ail the benefits secured to him by the exemp- 
tion laws of the state; but the court is not justifîed in giving a 
strained construction to the state exemption law in order to évade 
the plain meaning of clause h of section 57 of the bankrupt act of 
July I, 1898 (30 Stat. 560, c. 541 [U. S. Comp. St. 1901, p. 3443]). 
If the bankrupt proceedings had not been instituted in this case, the 
creditor would hâve had the full right to enforce her mortgage se- 
curity upon the piano, without exhausting the nonexempt property 
of the debtor ; and the exemption privilèges secured to the bank- 
rupt by the state statute are not restricted or lessened by holding 
that the creditor can prove up her claim, and receive a dividend only 
on the différence between the value of the security and the full amount 
of her claim. 

The rule contended for by the creditor would resuit, in the great 
majority of the cases, in giving to the creditor a greater share in the 
estate of the debtor, without really benefiting the bankrupt; and I 
can see no good reason why the court should interpolate into clause 
h of section 57 an exception not named therein, to wit, that if the 
security held by the creditor is upon exempt property, the creditor 
can prove his claim for the whole amount due. 

The argument relied on by counsel for the creditor in this case is 
"that the effect of requiring the claimant to exhaust the security is 
to enhance the gênerai estate pro tanto, and by so much to diminish 
the bankrupt's exemption." This resuit, however, is not caused by 
any modification of the state exemption law by the provisions of the 
bankrupt act, but results from the act of the bankrupt himself. Un- 
der the provisions of the state law, he could hâve held the piano ex- 
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empt as âgaiiist ail his debts, including that due to the mortgagee. 
He chose, howevér, to give a mortgage on the property, as he had a 
right to do, and he thus subjected the piano to a liability for the debt 
due the morigagee. If bankfùptGy proceedings had not been 
brought, the mdftgagee could hâve sold the piano, and appHed the 
proceeds to the payment of the secured debt. This would hâve bene- 
fited the gênerai creditors by reducing the amount of the debts col- 
lectible from the nonexertipt property, but that fact could not hâve 
been successfully urged as a reason why the creditor could not enforce 
the mortgage lien until the nonexempt property had been exhausted. 
The institution of the'proceedings in bankruptcy did not change the 
rights of the mortgagor and mortgagee in this particular. The lat- 
ter still retained the right to enforce the mortgage against the prop- 
erty, and- in Irequiring the mortgagee to crédit upon her claim the 
value of the mortgage security, as provided for in section 57 of the 
bankrupt act, no burden was cast upon the exempt property other 
or différent in its results than would hâve been the case had the pro- 
ceedingis in bankruptcy not been brought. The efifect upon the ex- 
emptions of the bankrupt, whatever it may be, of enforcing the mort- 
gage lien is the resuit, not of any spécial provisions of the act, but 
of the act of the debtor in creating a spécial lien upon the exempt 
property; and there is nothing in the act which requires the ruling 
that greater protection must be extended to exempt property in the 
administration of estâtes in bankrtiptcy than would be afïorded under 
the provisions of the state law in case the debtor hàd not been ad- 
judged a bankrupt. 
The exceptions to the ruling of the référée are overruled. 



BKID6EWAÏEE ROLLBR MILLS GO. V. RECEIVERS OF BALTIMORE 
BUILDING & LOAN ASS'N. 

(arcuit Court, W. D. Virginia. August 4, 1903.) 

1. MORTG^GBS — PtfRCHASBB OB' PORTION DP MORTGAGBD PrOPBKTT — RbLBASE 

OF Other Property bt Mortgagee Without Notice of Aliénation. 

A purchaser of one of two parcels of real estate which were subject 
to the same mortgage, yrho neglected to notlfy the mortgagee of the pur- 
chase, thereby lost the right to inslst that the other parce! should first be 
subjected to the mortgage as against a subséquent mortgagee thereof, to 
whom thé flrst mortgagee released in Ignorance that any of the property 
hiad been alienated by the mortgagor. 

,So far as essentialto an understanding of the following opinion, the 
facts may be stated as foUows : 

G. W. Berlin, being the oliroer of two parcêls of laûd kno-wn«respectively 
as the "mansion house" and, the "miU property," mortgaged both of them to 
Mrs. Strough. Théreafter Berlin conveyed the mill property to the Brldge- 
water Roller Mills Company (to bê héreafter styled the "Mill Company"), 
which duly redorded its deed, but gavé no àctual notice to Mrs. Strough of this 
aliénation. Théreafter Berlin applièd to the Baltimore Building & Loan As- 
sociation (to be styled hereinafter the "Association") for a loan to be se- 
cured by moptgage on the mansion.. The association declined to make the 
loan unless Mrs. Sttough would release to it her mortgage on the said'prop- 
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crty; and in considération of the payment to her of a part of the sum which 
Berlin had applied to borrow, she, still being ignorant of the aliénation of 
the mill property, made a release of the mansion house property to the as- 
sociation. Still later the mill company applied for and obtained a loan from 
the association, secured by mortgage on the mill property. Thereafter Mrs. 
Strough bronght her suit to foreclose her mortgage on the mill property. In 
thls suit, in which both the mill company and the association were parties, 
It was decreed that the mill property be sold to satlsfy, in their order, the 
mortgage of Mrs. Strough and the mortgage of the association on the mill 
property. This property bas been sold, and the fund is now in court. In 
the meantime the association brought its suit agalnst Berlin, and foreclosed 
Jts mortgage on the mansion house, which at the sale brought only enough 
to satisfy the lien of the association. The mill company has flled its pétition 
praying that the claim of the association against it be abated by the amount 
brought by the mansion house property at the sale. 

Roller & Martz and Winfield Liggett, for plaintiff. 
T. N. Haas, for défendant. 

McDOWELIv, District Judge (after stating the facts as above). In 
view of the conclusion I hâve reached on the merits, it is not necessary 
to express an opinion on the question raised by the plea of res 
judicata. 

While the state of facts existing hère is unusual — so much so that 
no authority treating of a similar state of facts has been cited — I am 
of opinion that the case on the merits is with the association. The 
question presented is somewhat complex, arising from the fact that 
the association occupies the dual position of mortgagee of G. W. 
Berhn and releasee of Mrs. Strough, as to the mansion house prop- 
erty. However, the controUing fact in the case to my mind is that 
the mill company was négligent in failing to give Mrs. Strough no- 
tice that it had purchased the mill property. This négligence left 
Mrs. Strough free to release or subordinate her claim on the mansion 
house without thereby impairing her rights against the mill property. 
Bridgewater Mills Co. v. Strough, 98 Va. 725, 37 S. E. 290. But, 
since ail persons are presumed to knQw the law, of what value would 
this right be to Mrs. Strough if the releasee did not get that which 
he bargained for? Her power to make such release would be utterly 
valueless. And to hold that such release does not protect her re- 
leasee is to argue in a circle. It is to say that the mill company's 
négligence merely results in requiring it to proceed in a roundâbout 
way to avoid the efïect of the release. The nearest analogy that has 
been suggested, or that occurs to me, is the case of a purchaser with 
notice from a purchaser without notice. A., owner of a tract of land, 
mortgages it to B., who does not record his mortgage. A. then sells 
and conveys the sâme land to C, who becomes a complète purchaser 
for value, and without notice of B.'s mortgage. Under such circum- 
stances C. acquires an indefeasible title, and, if B. should now record 
his mortgage, and if C. should thereafter convey to D., he also 
would acquire an indefeasible title. D. is protected, despite his 
knowledge of B.'s unpaid and now recorded mortgage. It mây be 
said that the analogy is imperfect in that B.'s right was irretrievably 
lost when C. purchased, and that D. has not put B. in any worse 
position than he was before. But this is not sound. If D. were held 



720 124 FBDBRAL EBPORTBR. 

not to get good title, the resuit would be that B.'s right would only 
be siispended until C, sells the land. But the law is settled that D. 
acquires an indefeasible title. And the reason for it is that to hold 
otherwiée would render C.'s title an unmarketable one. The benefit 
to C. coming from his innocence would be quite imperiect if he 
coùld npt pass a good title to his purchaser. In the case at bar 
the négligence of the mill company gave to Mrs. Strough an in- 
defeasible right to release the mansion house; a right good as 
against the mill company, and good as between her and the associa- 
tion. And to say that the takihg of this release does not shield 
the association as against the mill company is to say that Mrs. 
Strough had not the right to make it. To so hold is to say, first, 
that the mill company has not lest its rights, but has merely been 
delayed in asserting them; and, second, it is to say that Mrs. 
Strough's supposed right is valueless to her. No one knowing the 
law (if this is the law) — as ail persons are presumed to do — would 
give Mrs. Strough a valuable considération for such a release. The 
benefit to Mrs. Strough of the right to release the mansion house lay 
in the value she could get for such release from a proposing purchaser 
or mortgagee of the mansion house, who would hâve at least construc- 
tive notice of the aliénation to the mill company. Sheldon, Subroga- 
tion, § 75. 

I think a release made by Mrs. Strough to Berlin would hâve 
been inefifectual. The injustice ihvolved in allowing Berlin to pa\' 
his debt with the propertv of the mill company is so great that to 
this extent Mrs. Strough's right to release is restricted. Thus, in 
the casé of an innocent purchaser, it is held that he can pass a 
good title to any one with notice, except to his vendor. 2 Pom. Eq. 
Jurisp. § 754. And in the case at bar, if Mrs. Strough had made the 
release to G. W. Berlin, and if Berlin had thereafter mortgaged the 
mansion house to the association, I am inclined to think that the 
release would not hâve availed the association. Under such circum- 
stances the association çould hâve had no higher rights than Berlin. 
But as we hâve the case, Mrs. Strough released directly to the as- 
sociation. It stands in a position similar to that of a purchaser with 
notice (other than the vendor) from a purchaser without notice. To 
grant the relief prayed for by the mill company, we must treat the 
association merely as the successor in înterest of G. W. Berlin. So 
to do is to lose sight df the fact that the association is the direct 
grantee of a right, given Mrs. Strough by the negUgence of the mill 
company, to impose the whole of Mrs. Strough's debt on the mill 
property. And the relief asked by the mill company is, in efifect, t'aat 
the burden of this debt be put back on the mansion house. If Mrs. 
Strough had this right, she had the power to effectually pass it to 
any one except ù. W. Berlin. 

The pétition of the mill company should be dismissed, with costs. 
to the association. 
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GREGG V. METROPOLITAN TRUST 00. et al. 

(Circuit Court of Appeals, Sixth Circuit. July 18, 1903.) 

No. 1,162. 

1. Railroads—Fobeclosure— Préférence— Diversion of Earnings— Rkim- 
bcrsement. 

The gross earnings of a rallroad company are relmbursed for a diver- 
sion to the beneflt of mortgagees, so that the current operatlng expense 
credltors are not entitled, on account of the diversion, to a préférence 
from the proceeds of the corpus of the mortgaged property when sold on 
foreclosure, where the company borrows money on its notes, secured by 
its mortgage bonds, and the proceeds are passed to its gênerai crédit in 
the banks maklng the discount, and then checked out to pay current ex- 
penses, the money not belng borrowed to pay any particular debts. 

S. Samk — CoRRENT Income— Sale op Mileagr. 

Where a rallroad company sells to brokers and others mileage in bulk, 
and at a discount, over other rallroads, for -whom it aets in issuing the 
same, the proceeds not accounted for to them, but used for Its own pur- 
poses, are not part of its current Income, as respects the rlghts of its 
current operatlng expense credltors and mortgagees relative to the ques- 
tions of diversion from and reimbursement of its gross earnings. 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

This is a second appeal. In the former case we decided that preferentlal 
six months' clalmants had no préférence over mortgagees In the proceeds of 
the corpus of the mortgaged railroad property, unless there had been a diver- 
sion of the current earnings which the mortgagees should equltably restore, 
and that the burden was upon sueh clalmants to show such diversion. We 
reversed the former decree, denying a préférence to Gregg and certain other 
clalmants who had established debts entitled to préférence of payment out 
of current income, upon the ground that the master, in reporting that there 
had been no diversion of Income durlng the six months precedlng the recelver- 
shlp, had erred In treating car trust debts as debts of the income, and prop- 
erly payable out of current Income, and remanded the case for a re-reference, 
with leave to take further évidence. Gregg v. Mercantile Trust Co., 109 Fed. 
220, 48 C. C. A. 318. The master bas again reported that there was no diver- 
sion for which the mortgagees could be made accountable. Exceptions by 
appellant were overruled, and préférence again denled to the appellant. From 
this decree an appeal bas been prosecuted. 

Harlan Qeveland, for appellant. 

Morrison R. Waite and Herbert Parsons, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

L,URTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

There is no surplus income arising from the opération of the receiver 
applicable to the payment of this or any other debt, nor is it claimed 
that there was any diversion of income by the receiver, by which the 
mortgage creditor profited, upon which to found an equity against tlie 
bondholders. Burnham v. Bowen, m U. S. "jjÇi, 782, 4 Sup. Ct. 675, 
28 L. Ed. 596; International Trust Co. v. Townsend Brick Co., 95 
Fed. 850, 37 C. C. A. 396, 405. The proceeds of the sale of the mort- 
gaged property are insufficient to pay the mortgage debts, and, if the 
appellant is to be paid at ail, he must be paid at the expense of the 
124 F.— 46 
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mortgage creditors out of the proceeds of the sale of the raortgaged 
property. Before the mortgage creditdts can be displaced in respect 
of the corpus of the property, it must appear that the current earnings 
which accrued during the period shortly before the receivership were 
not applied to the payment of current operating expenses incurred 
withjn the same period, but were used ip the permanent improvement 
of the property mortgaged, or for the payment of the mortgage debt, 
and that, as a conséquence of this nlisapplication, current expense cred- 
itors hâve béen disappointed. This is the well-settléd ruie in respect 
of the payment of thèse so-called preferential debts of the income. 
Central Trust Co. v. East Tenn., V. & G. Ry. Co., 80 Fed. 624, 26 C. 
C. A. 30; International Trust Co. v. Townsend Brick Co., 95 Fed. 
850» 37 C> C. A. 396; Rhode Island Locomotive Works v. Conti- 
nental Trust Co., 108 Fed, 5, 47 C. C. A. 147. This..'was the law as de- 
clared in the opinion upon the former appeal and as such is the law of 
the case. Gregg v. Mercantile Trust Co., 109 Fed. 220, 227, 48 C. C. 
A. 318. 

For the sole purpose of permitting certain creditors of the income 
to establish, if they could, that there had been a diversion of current 
earnings by which the mortgagee had profited, and the extent of such 
diversion, we remanded this case, that additional évidence might be 
heard by the spécial master, and a report made. Upon this second 
référence the master reported that during the six months next pre- 
ceding the appointment of a receiver claims aggregating $99,215.49 
had been paid by the railroad company, which had inured to the benefit 
of the mortgage creditors. The items were as follows: 

Car Trust notes $88,209 31 

Xnterest OQ bonds 5,504 53 

Sidlngs^ ;. 3,045 45 

Land purotaased é 2,257 20 

!: ■' $99,215 49 

The appellant excepted, because he did not report two other items, 
which he claimed were of like character, viz. : 

For car eoùplet-s to replace cotiplers iii use, to comply wlth act of 

Congress $2,712 54 

Expenditure on Union Depot viaduct ,.. 442 44 

The master did not report theaggregate earnings during that period, 
and it is: not possible, from the report. alone,, to know whether the 
gross current earnings of the company were sufficient, if properly 
applied, to hâve paid the current operating expenses, and leave a 
net income which was sufficient to hâve authorized the expenditure 
for permanent improvements and equipment and the payment of in- 
terest uppn the mortgàgC; debt shown to hâve been made during that 
period. But the masteri also reported that during the same period 
of time the company received from sources other than current earn- 
ings the following amounts : . 

Money borro-vs^ed $127,781 25 

Money çoUected from sale of mlleage books 98,712 54 

Old earnings coUected (not current) 2,148 47 

$228,042 26 
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But, if it be assumed that the gross earnings were insufficient to pay 
current operating expansés and leave a surplus which might be prop- 
erly applied to the permanent improvement of the property and inter- 
est upon the mortgage debt, then the master has reported that gross 
earnings were more than reimbursed by the money derived from other 
sources. In Central Trust Co. v. East Tenn., V. & G. R., 80 Fed. 624, 
26 C. C. A. 30, 32, it was shown that during the period covered by the 
création of the preferential claims under considération the net earnings 
were insufficient to justify the payment of interest on the mortgage 
debts and to make certain improvements which had been made. In de- 
termining whether a case had thereby been made for compeUing a 
restoration by the mortgagees, this court said : 

"But It Is also shown that during fhe same period money was borrowed on 
open account more than suffieient to cqual the diversion complained of, which 
went Into a common treasury, from which operating expenses, preferential 
claims, interest, and improvements were paid, without any deflnite sliowing 
as to whether the borrowed money was applied to the payment of interest 
and improvements or to current income debts. Under this System of booli- 
keeping, the addition of borrowed money to the income arising from opération 
showed a substantial surplus after payment of the great mass of income debts, 
and ail disbursements on account of interest upon the two mortgages fore- 
closed, as well as upon improvements in the roadway. Prior to the period 
covered by the maturlty of appellant's claims, there was a surplus of gross 
earnings over ail operating expenses; but it cannot be contended that the 
Company was under any obligation to future creditors to accumulate a surplus 
to meet possible deficiencies in the income to meet future Income debts, or that 
it was improper to apply such surplus in payment of interest. St. Louis, A. 
& T. H. R. Co. V. Cleveland, C, C. & I. Ry. Ce, 125 U. S. 658-675, 8 Sup. Ct. 
1011, 31 L. Ed. 832. Whatever diversion there may bave been of income to 
payment of debts or liabilities not properly debts of the Income, seems to 
hâve been more than reimbursed by the money borrowed. The burden is 
upon complalnants to show that there has been a misappropriation of earnings 
to the improvement of the mortgaged property, or to the payment of interest, 
before the mortgagees can be justly called upon to reimburse the fund ap- 
plicable to debts of the income in conséquence of such diversion. If interest 
was paid or Improvements made out of borrowed money, then there was no 
diversion; or, if made out of gross earnings, and the latter was reimbursed 
by borrowed money, the diversion was made good. The abstracts showing 
income from ail sources and disbursements upon ail accounts are somewhat 
complicated, in conséquence of the mode of bookkeeping adopted. The com- 
missioner and court below concurred in reporting that hère was no diversion 
shown. In the absence of the very cogent évidence of mistake of fact, or of 
some error of law, the findlng of fact by the commissioner must be accepted 
as final. Emil Kiewert Co. v. Juneau, 78 Fed. 708, 24 C. C. A. 294; Kimberly 
v. Arms, 129 U. S. 512-524, 9 Sup. Ct. 355, 32 L. Ed. 764; Tilghman v. Proctor, 
125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664; Turley v. Turley, 85 Tenn. 256, 
1 S. W. 891." 

In reversing this case upon the former appeal we affirmed what has 
been said in the case cited, and in directing a référence we said : 

"It is said, in support of the report, that money was received from the 
sale of bonds, and from sources other than current earnings, which more than 
made good any income applied to contract obligations. If that is true, the 
appellant cannot complain." 109 Fed. 220, 227, 48 C. C. A. 318. 

But it is contended that no such reimbursement of "gross earnings" 
has been shown in this case as was shown in the case cited above. To 
make the distinction, the appellant excepted to the item of $127,781.35, 
money borrowed as a reimbursement of the gross earnings fund, be- 
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cause only $430.17 of the. money so borrowed was.in fact paid into the 
"comnion treasury," the remainder being paid out upon certain spé- 
cifie debts of the Company without reaching the treasury. He also 
excepted to the item of $98,712.54, realized from the sale of mileage 
on account of other railroads, and not accounted for to them, upon the 
ground that this was not money derived from a source other than cur- 
rent earnings, and should hâve been sq treated. 

First, as to the money borrowed during the period under inquiry. 
The master reports that this was money borrowed from banks on the 
promissory notes of the company at différent dates, and secured by 
first inortgage bonds of the company, deposited as collatéral security. 
By a stipulation filed in this court it is agreed that thèse notes were 
never paid, and that the bonds constitute a part of the bonds secured 
by the mortgage herein foreclosed, and that thèse bonds will share 
equally with the other bonds secured by the mortgage, which ap- 
pellants seek to displace. Thus this so-called borrowed money has 
been, in efïect, contributed by the mortgagees against whom appellant 
asks équitable relief. This borrowed money is shown to hâve been 
checked out for the foUowing purposes : 

To pay Car Trust notes $22,629 83 

To the payment of current pay roU 70,370 17 

Upon gênerai debts of the company, not bénéficiai to the bond- 
holders, and not current operating expansés entitled to preferen- 

tial payment 33,509 44 

To the treasury of the company 430 17 

. $126,999 61 

The item of $22,629.83 was used in payment of Car Trust notes con- 
stituting part of the $88,208.31 charged in the report as a diversion. 
It is very plain that the alleged diversion must be eut down to this 
extent, for to that extent it is demonstrated that there was no misap- 
plication of the fund arising from current operating receipts, which is 
the only fund chargeable in equity with current expense debts. If we 
deduct this amount from the reported aggregate of apparent or possi- 
ble diversions, we hâve $76.585.66 as the sum which has been paid out 
to the mortgage creditors, or for their benefit. But it is further 
shown that of this money, raised at the direct e?cpense of the mortgage 
creditors, $70,370.17 was paid in réduction of existing current expense 
claims, viz., labor claims constituting current pay rolls. If the right 
of the creditors of the class to which. Gregg belongs to displace prior 
fixed liens be a purely équitable right bottomed upon the theory that 
the mortgagee has received something which he cannot equitably re- 
tain, it would seem most inéquitable that the payment bf current labor 
claims by money borrowed through an enlargement of the mortgage 
debt should be disregarded in the adjustment of the equities of the two 
classes of creditors solely because the money so borrowed is shown 
to hâve been directly ap'plied to their payment without first having 
been paid into what is fîgurativèly called "the common treasury." 
But for this payment of the current pay rolls with money in efïect con- 
tributed by the mortgage creditors, the unpaid debts of the income 
would now be $70,000 greater than they are. That such payments did 
not directly profit Gregg, as his debt is still unpaid, is no answer. 
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We must deal with the creditors of the income and the creditors by 
mortgage, for the purpose of such a proceeding as this, as constituting 
two classes of creditors. It is only upon this plan that Gregg has any 
standing whatever, for his debt was created during the month immedi- 
ately preceding the receivership, and was not payable until after the 
date of the appointment of the receiver. If his rights are to be dealt 
with separately and apart from other creditors of his class, he would 
hâve no standing, for there is no pretense of a diversion after his débt 
was made. We must also treat "gross earnings" for the period of 
six months preceding the receivership as a single fund, and ail debts 
made for current operating expenses during that time as equally pay- 
able out of that fund before any part of it is justly applicable for other 
purposes. But, if we do this, we must also regard ail contributions 
made to that fund, during the same period, from sources other than in- 
come from opération, as a reimbursement pro tanto on account of pay- 
raents therefrom either for permanent improvements or mortgage 
interest. The remainder of the borrowed money was paid out upon 
gênerai debts, debts which were not debts of the income nor of ad- 
vantage to the mortgage créditer. 

Now, it is conceded that if this borrowed money had been paid into 
what is called the "common treasury" of the company, and then paid 
out in usual course, that the gross earnings fund would thereby hâve 
been reimbursed, and the case brought precisely within the facts of 
St. Louis, etc., R. Co. v. Cleveland, etc., Ry. Co., 125 U. S. 658, 675, 
8 Sup. Ct. loii, 31 L. Ed. 832, and Central Trust Co. v. East Tenn., 
V. & G. R. Co., 80 Fed. 624, 26 C. C. A. 30, 32. But what is the "com- 
mon treasury"? Money which is subject to the disposition of the 
financial agents of the company may be said to be money in the com- 
mon treasury, although it may be in diiïerent banks and arise from 
many sources. There is no évidence of any spécial method of keeping 
the funds, and the proceeds of thèse discounted notes seem to hâve 
been passed to the gênerai crédit of the company in the bank making 
the discount, and then checked out to pay such obligations as the 
company saw fît to pay. The mère circumstance that the money is 
deposited to the crédit of the company in one or several banks, if the 
deposits were alike subject to the checks of the company, is of no sig- 
nificance, for it is in the common treasury of the company in as full a 
sensé as if but one account had been kept. There is no évidence that 
any part of this money was borrowed to pay the particular debts to 
which it was in fact appropriated, and the fair inference is that the 
fact that the proceeds of thèse discounted notes were paid out upon 
particular debts was only accidentai. But it is said that the reimburse- 
ment of gross earnings improperly applied to improvements or mort- 
gage interest by money arising from other sources only opérâtes to 
reheve the bondholders from liability to restore because the mingling 
of money arising from current earnings with such other money makes 
it impossible to say whether in fact current earnings hâve been misap- 
plied, for it may be that the mortgage interest paid or the permanent 
improvements made were in fact paid from the fund which arose from 
such other sources. This fact that gênerai debts to the extent of 
about $33,000 were paid out of borrowed money, and not out of the 
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"gross earnings fund," is a fact which does distinguish this case from 
the two cases in which that fund was held to be reimbursed by bor- 
rowed money, and is a fact of some significance in the administration 
of this equity in favor of preferential debts of the income ; for it can- 
not be said that the gross earnings depleted in favor of the bondholders 
has thereby been made gobd. We shall therefore ignore this item of 
$33,000 borrovved money as not a reimbursement of the current earn- 
ings fund, because it was never in fact paid into that fund, nor applied 
in easing that fund by the payment of claims which were an équitable 
charge thereon. 

Excluding this part of the money borrowed, the account between 
the two classes of creditors stands thus: 
Diversion reported by the master $99,215 49 

Reimbursements of that fund: 

Borrowed money applied tQ pay Car Trust notes $22,629 83 

Borrowed money applied to pây pay rolls 70,370 17 

Old eoUectlonis not current income 2,148 47 

Borrowed money paid to company treasury 430 15 

Total reimbursements ....; $95,578 62 

Balance of diversions 3,636 87 

$99,215 49 

There, however, remaîns as an additional reimbursement the sum of 
$98,712.54, which was paid into the current income fund from the sale 
of mileage books sold on account of other railroads, and not accounted 
for to them. This item was excepted to upon the ground that it did 
not represent money deriVed from a source other than current earn- 
ings. The exception was,overruled, and it is now assigned as error. 
The contention is that this was in fact current earnings, and should 
be treated and regarded as a fund primarily appropriated to the pay- 
ment of current income debtè. If this were conceded, the resuit would 
be to enlarge the current income fund to that extent. If that fund was 
$98,712.54 larger than shown by its exclusion, it may be that the gross 
earnings thus swelled would be large enough to provide a fund suf- 
fîcient to pay current operating expenses and leave a net income ample 
to make the improvements and pay the interest by which bondholders 
hâve profited. To ascertain how this would leave the matter would 
reqùire a recasting of the rnaster's report, for we hâve already referred 
to the fact that he has failed to report whether the gross earnings were 
insufficiènt to justify the payments which he has reported as diver- 
sions. But we are of opinion that this item of receipts was properly 
reported as an extraordinary item, not properly to be regarded as cur- 
rent income. Mileage booîcs were sold in bulk, and at a discount, to 
brokers and others, aggregating $128,000. Thèse books represented 
mileage over the C. S. & H. R. Co. and other railroads for whom it 
acted in issuing such books. Of this, $98,712.54 represented the priée 
of mileage sold ând collected on account of other railroads, and as such 
constituted a part of the traïïîc balance due to such roads. Concern- 
ing the transaction, the master, who had ail the witnesses and books 
before him, reports as follows : 

"This money was never treated as current earnings by the accountants of 
the company. It was carried in a suspense account. The mileage books were 
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sold at a discount (about $16 per book; prlce about $20). The transaction, 
apparently, amounted to the borrowing of tliat much money by the railroad 
Company on the securlty of the mileage books, the rnoney to be repaid in the 
future in the services of the O. S. & H. Railroad Company by the carrying of 
passengers, or in similar services of other railroad companies, who were to be 
reimbursed by the C. S. & H. Railroad Company for such services. Oould a 
sale of bonds to raise money be distinguished, in principle, from such sale of 
mileage books, made in quantlties to brokers, and at such discounts as to 
preelude any probability that the transaction vras a mère selling of tickets 
in the usual course of business? It appears to bave been resorted to as a 
means of raising money on the gênerai crédit of the railroad company after 
ail ordinary means of doing so had been practically exhausted. The mileage 
books were promises to render services on présentation, and sold as they were. 
in the way they were, in bulk, and on the faith of the gênerai crédit of the 
railroad company, and it appears to this amount not accounted for, the pro- 
ceeds seem distinguishable from earnings." 

It is difficult to see why money derived from such a source should be 
regarded as ordinary current income, such as is primarily devoted to 
ordinary current operating expenses. By the transaction the company 
created a debt to each of the com.panies upon whose lines such mileage 
was sold. The company itself did not regard it as current earnings, 
and did not carry the income in that account. Merion, the auditor, 
testified that the money thus raised was "paid out for anything we had 
to pay; it went direct to the treasurer." Now, it is évident that, if 
thèse proceeds had been used to pay mortgage interest, the current 
operating expense creditors could not complain, and equally évident 
that, if the payments claimed to be diversions were paid out of the 
fund thus swelled, that fund was thus reimbursed to the full extent of 
this fund from a source other than current income. 

We see no error in the decree, and it is accordingly affirmed. 



In re MICHIGAN CENT. R. CO. 

(Circuit Court of Appeals, Sixth Circuit. July 20, 1903.) 

No. 1,171. 

1. Appeal— Party Entitled to Appbal — Intervknek. 

One who was permitted to intervene in a railroad foreclosure suit to 
assert certain rights in respect to the proceeds of the property after its 
sale, in whose favor certain orders were entered, and against whom, 20 
years later, a decree was entered for a sum of money as costs, had be- 
come by reason of such proceedings a party to the suit, and entitled 
to appeal from the decree against him if otherwise appealable. 

2. Bamb— Appealable Decree— Pinalitt. 

A decree against a party to a proceeding for costs to be paid to the 
clerk for services rendered, and awarding exécution therefor, is final in 
such sensé as to be appealable. 
8. Same — Decree Awarding Febs to Clerk. 

A decree of a Circuit Court against a Utigant, allowing costs to the 
clerk as a matter of positive law, under a statutory provision, is not one 
made in the exercise of the court's discrétion, as In the allowance of 
costs as between the parties, and is appealable. 

H 2. Finality of judgments and decrees for purpose of review, see notes to 
Central Trust Co. v. Madden, 17 O. C. A. 238: Prescott & A. C. Ry. Co. v. 
Atchison, T. & S. F. R. Co., 28 C. C. A. 482. 

% 3. See Appeal and Error, vol. 2, Cent. Dig. § 823. 
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i. Samb. 

Such a decree îs also appealable, althoUgh not based npon the statute, 
but in the nature of a quantum meruit allowance for extraordinary 
services rendered under an order of court, for whieh no fee Is provlded; 
the discrétion of the court in making such allowances being subject ta 
review by appeal. 

Pétition for Writ of Mandamus. 

This is an application for a mandamus to the Circuit Court of the United 
States for the Eastern District of Michigan, to compel the allowance of au 
appeal from its decree. Thé facts neeessary to be stated are as follows: 

In 1881 the Farmers' Loan & Trust Compaliy, as trustée under a mortgage 
made to secure bonds Issued by the Détroit & Bay City Railway Company, 
obtained a decree for the sale of the mortgaged railroad for the satisfaction 
of the bonds so secured. One Addison Mandell was eppointed master to sell, 
and he did sell, the sald railroad, and, by direction of the court, paid the 
proceeds, of sale to the complainant, the Farmers' Loan & Trust Company, 
to be paid by It in payment and satisfaction of the bonds. The road was 
purchascd for the Michigan Central Railroad Company, though that fact does 
not seem tO hâve appeared on the record of the foreclosure proceedings. 
Certain of the bonds so secured dld not mature until 1902 and 1903, and were 
guarantled, both as to principal aiid interëst, by the Michigan Central Rail- 
road Company. Holders of such bonds to the amount of $424,000 refused to 
surrender their bonds to the said trust company for payment, preferring to 
hold onto the Investment. In 1882 the said Michigan Central Railroad Com- 
pany flled in the foreclosure case, the tltle of which was "The Farmers Loan 
& Trust Company et al.. Trustées, v. The Détroit & Bay City Railway Com- 
pany," an Intervenlng pétition setting forth the situation in respect of the 
bonds which the holders refused to surrender for payment, and praying that 
the Farmers' Loan & Trust Company mlght be ordered to pay to it the sum 
of $424,000, so held by it for the ultimate rédemption of the bonds maturing 
in 1902 and 1903, and ofCerlng to secure same. An order to show cause was 
made, and the trust company appeared and demurred. The demurrer was 
overruled, and an order made that the said trust company repay to the said 
master, Addison Mandell, the said sum of $424,000, and take his receipt for 
same. Payment was accordingly made, and deposited to the crédit of the 
court in the National Bank of Commerce In New York, a deslgnated deposi- 
tory of the United States In New York City, which was directed to hold 
same subject to the further order of the court. The master accordingly took 
a certificate of deposit, and i«ported his action accordingly. Thereupon the 
Michigan Central Railroad Company flled a supplemental pétition setting eut 
the above facts, and praying that said money be paid over to it upon its 
giving securlty to repay same to the said master or into the registry of the 
court when so ordered. Thereupon an order was made directing the master 
to pay to said railroad the said sum upon the exécution of a satisfactory 
bond in the sum of $800,000, condltioned "to pay to the holders of said 424 
Détroit & Bay City Railway Company bonds the interëst thereon as it be- 
comes due, and the principal thereof at Its maturity, when and where by the 
terms thereof the same shall become due and payable, or to repày the said 
sum of $424,000, or any part thereof which the said court may direct, into 
the registry of said court at any tlme the said court may order or direct, and 
shall also deliver to the sald master in ehancery, in pledge for collatéral se- 
curlty to the said bond, the amount of $424,000 in registered bonds executéd 
by the said company of a séries of bonds, • * * and that the last- 
descrlbed bonds be registered in the name of the clerk of the Circuit Court 
of the United States for the Bastem District of Michigan, transférable 
only upon the order of the court, and that said $800,000 bond and said last- 
described bonds be deposited in a safe of the Trust, Securlty & Safe Deposit 
Company of Détroit, Michigan, under the control of, and only to be opened 
upon the order of, this court, and that the use of said safe be furnlshed at 
the expense of said Michigan Central Railroad Company." In accordance 
with this order a bond condltioned as provlded, and running to W. D. Harsha 
and his successor as clerk, etc., was made; and the collatéral bonds were 
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îilso duly registered in the name of said clerk, and the original and collatéral 
bonds then dellvered to said Addison Mandell, and were deposited in said 
safe, as required by the order, and tlie key dellvered to the said clerk. In 
1892 the Michigan Central Raiiroad Company paid off 266 bonds which ma- 
tured in that year, as It was required to do, and then filed Its pétition, 
showing such payment, and exhibitlng the canceled bonds, and prayed that 
its own bonds, held as collatéral, to the amount of $266,000, be released and 
dellvered to It, which, upon order of the court, was donc. 

Thereupon W. D. Harsha, the clerk of said court, mentioned above, flled 
his pétition, entitled as of the original foreclosure case, reclting the above 
facts, and, among other things, stating (1) that he is the clerk of said court, 
and bas been continuously slnce January 6, 1882; (2) that since Deeember 11, 
1882, the said $800,000 bond and the said $424,000 Michigan Central Raiiroad 
Company bonds collatéral thereto were continuously in the care, custody, and 
control of petitioner as clerk; (3) that by order of the court he had opened 
the safe deposit box, and, after proper identification of the 266 bonds pre- 
sented by the raiiroad compa.ny, he had "assigned and dellvered to the said 
Michigan Central Raiiroad Company $266,000 of the registered bonds de- 
posited Deeember 11, 1882," and had reported his action to the court. 

The said petitioner then concluded as foUows: 

"That your petitioner claims compensation for the receiving, keeping, and 
paying out of the $424,000 aforesaid paid back to the master, Addison Man- 
dell, by the Farmers' Loan & Trust Company, and subsequently deposited 
in a designated United States depositary subject to the order of the court, 
which was subsequently withdrawn from the court and paid to the Michi- 
gan Central Raiiroad Company as above set forth; that he claims compensa- 
tion, also, for other spécial services as clerk in identlfying, canceling, tran.s- 
ferring, and assigning said bonds, and for elerk's fées, as foUows: 

One (1) per cent, on $266,000 $2.660 00 

For spécial services in examining, identlfying, ehecking, can- 
celing, and assigning bonds 50 00 

For other services as clerk above referred to, for filing papers 
and entering orders 85 

$2,710 85 

"That your petitioner is chargeable as clerk with the above-mentioned 
fées, and is accountable for the same to the United States. 

"Therefore, your petitioner prays that the Michigan Central Raiiroad Com- 
pany be dlreeted to show cause on Monday, November 3, 1902, why it should 
not forthwith pay to your petitioner the sum of $2,710.85 for services as 
above set forth, together with costs of this proceeding." 

The Michigan Central Raiiroad Company appeared and demurred to so 
much of the pétition as related to the claim for $2,660 for 1 per cent, com- 
mission upon $266,000, the items of $50 and 85 cents, respectively, being ad- 
mitted. This demurrer was overruled, and an order in thèse words entered: 

"The Farmers Loan & Trust Company, James H. Blake, and Charles 
Merriam v. The Détroit & Bay City Railway Co. 

"In the Matter of the Pétition of W. S. Harsha, Clerk, etc. 

"Upon the pétition of Walter 8. Harsha, Clerk, for compensation from the 
Michigan Central Raiiroad Company. Walter S. Harsha, the clerk of this 
court, havlng heretofore flled his pétition for compensation from the Michi- 
gan Central Raiiroad Company, and the said Michigan Central Raiiroad 
Company having filed its demurrer to said pétition on the 24th inst., and the 
matter having been argued and submitted, after mature délibération thereon 
said demurrer is by the court now hère overruled; and it is ordered, ad- 
judged, and decreed that the said petitioner do recover against the said 
Michigan Central Raiiroad Company for the services mentioned in said pé- 
tition the full sum of two thousand seven hundred ten and «s/ioo ($2,710.85) 
dollars, as prayed, and that said petitioner hâve exécution therefor." 
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A pétition praylng for an appeal Was thereupon flled by the sald rallroad 
Company. Upon thls the following iBaorsemênt was made: "The foregolng 
pétition on appeal is denied, and theclalm thereln made is disallowed, on the 
ground that no appeal lies from an order or decree allowing costs only. 
Henry H. Swan; District Judge Presldlng." Thereupon this application for a 
mandamus to compel the allowance of the appeal so prayed and denied was 
made, and a rule made to show cause entered at a former day of this term. 
To thls a full answer has been flled, settlng out more fuUy the proceedings 
In the old foreclosure suit, and somewhat broadenlng the grounds upon which 
the appeal was denied. 

George E. Tegart, for petitioner. 
Walter S. Harsha, in pro. per. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

L,URTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The appeal in this case should hâve been allowed. It may be that 
the Michigan Central Railroad Company was not originally a party 
to the foreclosure suit of the Farmers' Lpan & Trust Company 
against the Détroit & Bay City Railroad Company. That it subse- 
quently became a party by intervention for the purpose of obtain- 
ing relief in respect of a part of the pui-chase price of the railroad sold 
under the decree in that cause is undeniable. Under that intervention 
the petitioner made the bond and gave the collatéral security out of 
which has grown the clerk's claim for the compensation adjudged by 
the decree complained of. The proceeding thus grafted upon the old 
foreclosure suit constituted a properly related ancillary suit, the 
parties to which were the petitioner and the Farmers' Loan & Trust 
Company. In the course of the exécution of the orders and decrees 
made in that intervention the clerk of the court claimed to hâve been 
entitled to certain costs and commissions, which he asserted by his 
own subintervention, and to which he made the petitioner a party. It 
is therefore not the case of an effort to appeal from a decree by a 
Etranger Whose application tb intervene had been denied, as in Ex 
parte Cutting, 94 U. S. 14, 24 E. Ed. 49, but the case of one who had 
become a party for the purpose of the intervention, and who had been 
treated as such for more than 20 years. Iil respect of any matter with- 
in the scope of the intervention the petitioner had thereby become an 
actor, with liberty to présent its contention and obtain an adjudication, 
and a conséquent right to hâve whatever was done reviewed by this 
court if the matter was one in its nature appealable. Ex parte Jordan, 
94 U. S. 248, 24 L. Ed. 123; Hamlin v. Toledo, etc., R. Co., 78 Fed. 
664, 24 C. C. A. 271, 36 L. R. A. 826; Williams v. Morgan, m U. S. 
684, 699, 4 Sup. Ct. 638, 28 h. Ed. 559. Indeed, it is hard to realize 
how the decree for $2,710.85 against the petitioner can be of any 
validity whatever unless it was a party to the proceeding in which the 
decree was pronounced. That the decree was final, we hâve no doubt. 
It finally settles the liability of the petitioner to pay to W. S. Harsha, 
as clerk, the sum of $2,710.85, and directs exécution to issue there- 
for. It was upon a matter distinct from the gênerai subject of the liti- 
gation. Trust Co. v. Grant Locomotive Works, 135 U. S. 207, 224, 10 
Sup. Ct. 736, 34 E- Ed. 97. Nothing remains to be done but to collect 
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and pay out tfie money. An affirmance hère will end the matter for- 
ever. Such a decree is final, so far as to be appealable. Forgay v. 
Conrad, 6 How. 201, 12 L. Ed. 404; Trustées v. Greenough, 105 U. S. 
527, 26 L. Ed. II 57; Farmers' Loan & Trust Co., Petitioner, 129 U. S. 
206, 9 Sup. Ct. 265, 32 L. Ed. 656; Potter v. Beal, 50 Fed. 860, 2 C. C. 
A. 60. That in the future there may be another application for fur- 
ther commissions or compensation, when the petitioner shall apply for 
and obtain the release of its remaining securities, does net deprive the 
decree made of its final character. The petitioner is thereby directed 
to pay, not into court subject to further order, but to W, S. Harsha, as 
clerk, "for the services mentioned in said pétition, the full sum of $2,- 
710.85, as prayed, and that said petitioner, W. S. Harsha, hâve exécu- 
tion therefor." When this decree is executed, it is a complète end of 
the whole claim for commissions or compensation, so far as same had 
accrued and was presented by the intervention of Harsha. 

But it is said that the decree was for costs only, and, as such, is not 
independently appealable at ail. This is the ground upon which the 
court below really denied the appeal, though other reasons hâve been 
since advanced. The clerk's claim, as presented by his pétition, was 
plainly and distinctly planted upon section 828, Rev. St. U. S. [U. S. 
Comp. St. 1901, p. 63s], which, among other fées, provides that a clerk 
may receive, "for receiving, keeping and paying out money, in pur- 
suance of any statute or order of court, one per centum on the amount 
so received, kept and paid." For spécial services growing out of his 
exécution of the order requiring a delivery of 266 of the registered 
bonds of the company to the company, he claimed an allowance of 
$50. This latter was admitted as a reasonable compensation. For 
the service claimed to hâve been rendered in "receiving, keeping and 
paying out" of $266,000 of money arising from the original foreclosure 
sale, the clerk claimed a commission of i per cent., or $2,660. To this 
claim as advanced by the pétition the Michigan Central Railroad 
Company was required by a rule to show cause why the prayer of the 
pétition should not be granted. The railroad company appeared and 
demurred to this claim of $2,660. The demurrer was overruled. The 
railroad company, pleading no further, was thereupon decreed to pay, 
"for the services mentioned in the pétition the full sum of $2,710.85, 
as prayed, and that said petitioner hâve exécution therefor." The 
pétition and demurrer presented the question as to whether Harsha, 
as clerk, had ever had any such custody, control, or management of 
the proceeds arising from the foreclosure sale made by spécial master, 
Addison Mandell, as to entitle him to the commission allowed by sec- 
tion 828. It involved, also, the question of what constitutes a "re- 
ceiving, keeping and paying out of money," within the meaning of 
sections 828, 995, Rev. St. [U. S. Comp. St. 1901, pp. 635, 711]. 
There has been some diversity of opinion as to whether, under 
section 828, a clerk was entitled to the commission of i per cent. 
unless he had had the responsibility growing out of the actual "re- 
ceiving, keeping and paying out of money," while in other cases 
it has been held that whenever the money became subject to the 
order of the court the clerk's commissions attached, although he had 
neither actually received, kept, or paid out any part of it. Upton v. 
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Treblecock, 4 Dill. 232, Fed. Cas. No. 5,541 ; Thomas v. Railway Co. 
(C. C.) 37 Fed. 548 ; Easton v. Houston, etc., Ry. Co. (C. C.) 44 Fed. 
718; Leech v. Kay (C. C.) 4 Fed. ^2; Ex parte Prescott, 2 Gall. 
i46j Fed. Cas. No. 11,388; Insurance Co. v. Quinn (C. C.) 69 Fed. 
462 ; Farmers' Loan & Trust Co. v. Dart, 91 Fed. 451, 33 C. C. A. 572 ; 
Johnson v. Southern B. & L. Ass'n (C. C.) 95 Fed. 922; United States 
V. Kurtz, 164 U. S. 49, 53, 17 Sup. Ct. 15, 41 L. Ed. 346. In equity 
and in admiralty the taxation of costs, as between the parties, is a 
matter of sound légal discrétion, and for this reason it is said that gen- 
erally an appeal will not lie alone from a decree taxing costs. Canter 
V. Ins. Co., 3 Pet. 306, 317, 7 L. Ed. 688; U. S. v. Brig Malik Adhel, 
2 How. 209, 237, II L. Ed. 239; Elastic Fabric Co. v. Smith, 100 
U. S. iio, 25 L. Ed. 547; Dubois v. Kirk, 158 U. S. 58, 67, 15 Sup. 
Ct. 729, 39 L. Ed. 895; Kittredge v. Race et al., 92 U. S. 116, 120, 
23 L. Ed. 488 ; Paper, Bag Cases, 105 U. S. 766, Tjz, 26 L. Ed. 959 ; 
Gamewell Fire Alarm Tel. Co. v. Municipal Signal Co., 'jj Fed. 490, 23 
C. C. A. 250. But if the appeal be also upon the merits, the court, 
having the whole decree before it, may also consider the action of the 
court in this respect, upon a proper assignment of errors. The Scot- 
land, 118 U. S. 507, 519, 6 Sup. Ct. I174, 30 L. Ed. 153; City Bank, 
etc., V. Hunter, 152 U. S. 512, 515, 14 Sup. Ct. 675, 38 L. Ed. 534; 
Citizens' Bank v. Cannon, 164 U. S. 311, 323, 17 Sup. Ct. 89, 41 
E. Ed. 451 ; Campbell Printing Press Co. v. Duplex Printing Press 
Co., loi Fed. 282, 41 C. C. A. 351 ; The Kissinger Co. v. The Brad- 
ford Co,. (decided at présent session) 123 Fed. 91. In Wood v. 
Weimer, 104 U. S. 786, 792, 26 E. Ed. 779, there is a dictum that no 
writ of error lies as to Cost alone. But in that case it was said, "But 
there are other questions, and this may therefore properly be taken 
up." But in ail the cases cited, except that of Wood v. Weimer, 
supra, the taxation was between the parties in either admiralty or 
equity causes, and the only question was as to the exercise of a sound 
discrétion in the disposition of the costs as between the parties. The 
ground upon which the right of appeal was denied was because the 
question was not one of positive law, but of discrétion. The case of 
Bank of the United States v. Green, 6 Pet. 25, 8 L. Ed. 307, did présent 
a question of the construction of an Ohio statute in respect of the 
marshal's poundage tax. But that case arose upon a certificate of 
division under section 6 of the judiciary act of 1802 (2 Stat. 159, c. 31), 
which the court said did not involve any matter "arising at the tria/ 
of the cause, but was upon a mère matter arising upon the service 
of the exécution by the marshal, and was a mère question for the 
Circuit Court upon a collatéral contest between the marshal and the 
bank as to his right to fées. It was not, therefore, a case within the 
purview of the judiciary act of 1802." But the decree from which an 
appeal was denied, hère under considération, did not involve any ques- 
tion of taxation of costs as between parties. The clerk claimed that 
under the chapter settling fées he was entitled, as a matter of positive 
law, to a fîxed commission. The demurrer challenged the interpréta- 
tion of section 828 insisted upon, and denied that the clerk was en- 
titled to any commissions as provided by that section. Upon this 
point the demurrer was overruled, and a decree pronounced allowing 
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the commissions claimed. It would be most extraordinary if such a 
question was not subject to review, for it would place the construction 
of the statute settling costs and fées entirely within the arbitrary con- 
trol of each court to whom the question was presented. 

The appellate jurisdiction of this court, under the sixth section of 
the act of 1891, is very broad, and we see nothing in any of the de- 
cided cases to justify us in holding that an appeal wiU not lie when the 
decree complained of involves the construction and application of a 
positive statute involving the allowance of any costs at ail. If the 
provision of section 828 applied, the court had no discrétion as to the 
compensation to be allowed. If it did not apply, when properly con- 
strued, to the facts of the case, it was error of law to hold that it did 
control, and to allow compensation according to its terms. That the 
decree was final and appealable, we entertain no doubt. Trustées v. 
Greenough, 105 U. S. 527, 26 L. Ed. 1157; WilHams v. Morgan, m 
U. S. 684, 699, 4 Sup. Ct. 638, 28 L. Ed. 559; The City of Augusta, 
80 Fed. 297, 25 C. C. A. 430; Farmers' Loan & Trust Co. v. Dart, gi 
Fed. 451, 33 C. C. A. 572. 

Finally it is sought to justify the déniai of the appeal prayed upon 
the ground that the allowance made was not the commission provided 
by section 828 for receiving, keeping, and paying out money, but a 
mère équitable compensation for the extraordinary services rendered 
by the clerk, and for which no spécial allowance is provided by the 
statute. It is immaterial for the purposes of this application whether 
the decree made against the Michigan Central Railroad Company 
was based upon the claim as presented by the pleading to which it de- 
murred, or was an allowance upon grounds outside of the case made 
by the pétition, in the nature of a quantum meruit for extraordinary 
services rendered under an order of the court, and for which no fee is 
provided by the statute. The decree making the allowance, whether 
based upon the terms of section 828 or otherwise, was an appealable 
order. 

The power of the chancellor to fix an allowance out of a fund in 
court for the services of a spécial master, receiver, counsel, trustée, 
etc., is not uncontroUable, as it would be if orders making such allow- 
ances were not subject to review. In such matters great latitude 
may be properly accorded to the judge administering a property, and 
acquainted witli the services and qualifications of persons rendering 
spécial services under the court's direction. Nevertheless, if wrong 
principles be applied in settling such compensation, or an allowance 
grossly excessive be made, it would be compétent for an appellate 
court to correct the wrong. The most extravagant allowances in 
such cases, and the grossest misapplication of correct légal principles, 
might go unchallenged unless the matter was subject to review by ap- 
peal. Trustées v. Greenough, 105 U. S. 527, 528, 26 L. Ed. 1157; Wil- 
liams v. Morgan, m U. S. 684, 4 Sup. Ct. 638, 28 L. Ed. 559; Mason 
v. Pewabic Mining Co., 153 U. S. 361, 14 Sup. Ct. 847, 38 L. Ed. 745. 

That the allowance in this instance was to the clerk does not dis- 
tinguish the appealable character of the order from one making a simi- 
lar allowance to any other person acting under the court's order, such 
as a spécial commissioner, master, receiver, or trustée. 
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Nor is ît essential to the rigiht of appeal that the allowance shall 
be made from a fund in court. If there is no fund, and the court 
undertakes to provide one by pronouncing a decree against one of the 
parties to the proceeding, and directs exécution to issue, every reason 
exists for allowing a review which could possibly exist when an allow- 
ance is made out of a fund in which the appealing party has only an 
interest. 

The conclusion we reach is that the appeal prayed was wrongfully 
denied. It is accordingly ordered that a writ of mandamus issue, 
commanding the respondent to allow thé appeal as of the day when it 
was denied. 



MEYERS et al. v, JOSBPHSON. 

(Circuit Court of Appeals, Fifth Circuit. .lune 20, 1903.> 

No. 1,231. 

1. Bankkuptot — LiFB Insubanoe Polict— Abandonment bï Thusteb. 

Where the trustées of a bankrupt failed to hâve Insurance policles on 
his life appraised, or to provide for the payment of premiums thereon, 
but abandoned the same to the bankrupt as valueless to the estate, which 
abanûonment was subsequently approved by the court, they are not en- 
titled to recover the proceeds of such policies, on the death of the bank- 
rupt pending the proceedlngs, from the beneflciaries, the premiums hav- 
Ing been kept up by them or by the bankrupt. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of Georgia. 

In Bankruptcy. On pétition to superintend and revise, in matter of 
law, bankruptcy proceedings in the District Court for the Southern 
District of Georgia. 

For opinion below, see 121 Fed. 142. 

C. Henry Cohen and Geo. S. Jones, for petitioners. 
Jno. P. Ross, for respondents. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. We hâve given this pétition careful and attentive 
considération, and therefore now,: at this time, considering that the 
Insurance policies on the life of the bankrupt, Josephson, were onerous 
contracta which, in the interest of the bankruptcy estate, might well 
hâve been. abandoned by the trustées ; that the trustées, by failing to 
provide for the premiums failing due on the 24th of March, 1901, and 
otherwise by failing to hâve said policies appraised and sold with the 
assets of the estate, and in permitting the policies to be delivered to 
the bankrupt, substantially abandoned said onerous contracta, which 
abandonment în fact has since been approved by the bankruptcy court; 
and that the decree of the District Court is in ail respects équitable and 
just — 

It is now ordered and decreed that the pétition for superintendence 
and revision herein fîled be denied, and the decree of the District 
Court in favor of Mrs. Rosa Josephson be approved and alfirmed. 
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DOWAGIAO MFG. CO. v. MINNESOTA MOLINE PLOW CO. 

(Circuit Court of Appeals, Eighth Circuit. June 1, 1903.) 

1. Injonction— JuRisDicTioN to Punish for Violation— Filing of Mandate 

FROM APPELLATE CoURT. 

Where a mandate from tlie Circuit Court of Appeals, directing tlie entry 
of a decree granting an injunction, bas been flled in ttie Circuit Court, 
jurisdiction to punlsli for contempt for a subséquent violation of such In- 
junction Is In the Circuit Court, and not in the appellate court. 

On Demurrer to Pétition to Attach for Contempt. 
See ii8 Fed. 136, 55 C. C. A. 86. 

Wm. G. Howard and Fred L. Chappel, for petitioner. 
Ephraim Banning, for respondent. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
SHIRAS, District Judge. 

SANBORN, Circuit Judge (orally). An examination of the affi- 
davits discloses the fact that the contempt charged in this case oc- 
curred subséquent to the filing of the mandate of this court in the 
United States Circuit Court. The proposition to which Mr. Howard 
has addressed himself, to the effect that every party in a proceed- 
ing is bound to take notice of the order of the court, and obey it, is 
undoubtedly sound ; and, if there had been a violation of the injunc- 
tion which was practically ordered by this court during the time an- 
técédent to the remission of the mandate, the court would proceed 
to punish for contempt, if it thought proper to do so. But when the 
mandate of this court was remitted to the Circuit Court, the decree 
of that court was, in efifect, modified, as declared by the opinion of 
this court; or, if not modified simply by the fîling of that mandate, 
it was in the power of that court, upon motion of the successful party, 
to so change its decree that it would read in accordance with the 
opinion then handed to it by this court. If that application has not 
been made, it may still be made ; and if there has been a violation of 
that decree since the mandate was remitted, we are unanimously of 
the opinion that the jurisdiction to punish for that violation is not in 
this court, but in the Circuit Court. For this reason, the demurrer 
will be sustained, and the pétition dismissed. 
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DOWAGflAC MFG. CO. v. MINNESOTA MOLINE PLOW CO. et aL 

(Circuit Court, D. Minnesota, FQurtli Division. August 4, 1903.) 

1. Injonction— VioiiATioN akd Punishment— Mandate Dirbcting Injonction. 

A défendant in a suit for Infriiigément of a patent, who had given bond 
to respond in damages stiould cpmplainant recover, cannot be chargea 
"with Crlminal liability for eontèiiiijt of court for ofEering to sell tlie in- 
fringing article after' a mandate bas been issued from the appeilate court 
directing a decree enjoining furtbèp sales, where such deeree bas not been 
entered, and it Is not shown that défendant had actuàl' notice that an 
injunction was dlrected. So far as civil rights or liability are concemed, 
a party is charged with knowledge of ail orders and proceedings in a 
cause; but he cannot be charged cBminally on a presumptlon^ and in such 
case défendant mlght reasonably suppose that the obligation of bis bond 
contlnued until final decree was entered. 

2. Samb— Damages foe Violation— Pkoceedinqs for Contbmpt. 

Damages sustalned by one party by reason of acts of the other, claimed 
to bave been in violation of an injunction, cannot be recovered by pro- 
ceedings for contempt 

3. Samb— Acts Oonstitotins Violation. 

The issuance of circulars by a défendant advertising for sale articles 
wMch hâve been adjudged infringements of complainant's patent, and 
against the sale of whlch an Injunction had been ordered, does not in 
itself constitute a breach of the injunction. 

In Equity. On pétition to hâve défendants attached and punished 
for contenipt of court. 
See 124 Fed. 735. 

Fred h. Chappell, for çomplainant. 
Ephraim Banning, for défendants. 

LOCHREN, District Judge (orally). In the decree that was en- 
tered on the 4th of January, 1902, this court held that the first struc- 
ture was an infringement of the patent of the çomplainant issued to 
Hoyt. It held also that the patent was valid, and ordered an injunc- 
tion and an accounting of profits and damages. With relation to 
the second structure it was held that there was not an infringement, 
and in respect to that the bill was dismissed. Both parties appealed, 
as I remember it. A bond had been given at an earlier stage of 
the case as an alternative where a temporary injunction had been 
asked for to secure the çomplainant in the recovery in the profits 
and damages which it should ultimately show itself entitled to. I 
suppose the efifect of this appeal was as a supersedeas with respect 
to the decree, and that the bond is still operative. I think that the 
injunction was superseded by the appeal, the injunction ordered by 
the decree, and that the bond still continues in case défendant should 
manufacture and sell the structure which it was enjoined from doing 
by the terms of the decree. 

The resuit of the appeals was a décision on the ist of September, 
1902 (118 Fed. 136, 55 C. C. A. 86), affirming the decree, except in 
respect to the second structure, which was held by the Court of 
Appeals also to be an infringement of complainant's device, and the 
decree was directed to be modifîed in that respect. The mandate 

1 2. See Injunction, vol. 27, Cent. Dig. ? 524, 
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was sent down later and filed, but no decree in conformity with that 
mandate has been entered until to-day. The effect of that modifica- 
tion is to require a decree which shall enjoin the défendant from man- 
ufacturing the second structure as well as the first. The complainant 
was entitled to hâve entered that decree immediately, and to hâve 
an injunction issued and Served upon the défendant restraining it 
from manufacturing and selling that second structure. The rule is 
undoubtedly that, where an injunction has been ordered (and that 
was the effect of the décision of the Circuit Court of Appeals), a 
party knowing that order, who should dehberately viola te the injunc- 
tion that had been ordered, although not yet issued, would be guiUy 
of contempt of court ; otherwise an order of court might be violated 
hefore there would be opportunity to make the formai decree or or- 
der and hâve the proper papers served on the party intended to be 
enjoined. But, in order to convict a person of contempt under cir- 
cumstances of that kind, it must be shown clearly that he had knowl- 
edge of the order for the injunction in such a way that it can be held 
that he understood it, and with that knowledge committed a will- 
ful violation of the order. In this case the only évidence as to knowl- 
edge on part of the parties who are hère complained of rests in 
the correspondence between Mr. Barber and Mr. Chappell as to 
the resuit of the hearing at St. Louis, and the circular which was 
afterward sent out from the office of the complainant. It seems to 
me that the correspondence referred to cannot be held to certainly 
hâve the efïect of notifying Mr. Barber that the défendant was en- 
joined from the sale of that second structure. Nothing was stated 
in that correspondence referring to the injunction at ail. Ail that 
was stated was that the Court of Appeals had held that the second 
structure was an infringement of the Hoyt patent; and, without be- 
ing notified of the efïect of that décision, or as to any order for 
an injunction, it does not seem to me entirely clear that the de- 
fendant may not hâve supposed that its liability on the bond was 
still continuing until the decree was finally entered, and that until 
that time it would hâve to respond upon that bond. I do not think 
it is sufficiently clear to warrant punishment for criminal contempt 
that this party intentionally and knowingly set at naught the order 
of the Court of Appeals, which it may not hâve understood as having 
the efïect of ordering an injunction. That should appear clearly in 
order to warrant punishment. It is true in a civil case parties to a 
suit are held to the obligation of taking notice of ail orders and judg- 
ments in the case, and their civil liabilities will rest upon their duty 
of taking such notice; but I do not think they can be convicted 
criminally upon any presumption of that kind. It must be shown, 
in order to convict them, that they had actual knowledge, and that 
there was an intentional violation of the order for an injunction. I 
think they hâve failed to make such showing in this case ; and it 
seems to me that the complainant has not proceeded with the prompt- 
ness that it might hâve proceeded with after the décision in having 
a formai decree entered, and the mjunction served, if need be, if it 
was desired to absolutely stop the défendant from proceedîng fur- 
ther. 

124 F.— 47 
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The complainant does not sèem to insist upon punishment to any 
extent upoii this application, but claims that the court ought to 
cotnpensate the complainant f<jr îosses and expense that it has been 
put to by reason of the conduct of the defendaftt. As far as com- 
pensation goes, I think that must be sought in the accounting which 
will follow this decree, and that the complainant is entitled to noth- 
ing more. I do not understand that the office of a proceeding for 
contempt ofdinarily, or in a case of this kind, is to compensate the 
party'complaining for any injury that he has sustained by reason of 
acts of the dfeffindarit which côhstitute the contempt. If he has a 
légal right to recbver on account of thèse acts, it must be in some 
other procédure. I do not think the object of contempt proceedings 
is to obtain damages from One party for the use of the other. Par- 
ties cannot recover damages they hâve sustained in this summary 
mànner ordinarily. They must be recovered in an ordinary proceed- 
ing. If there are any précédents for recoveries of this kind, I am 
not familial with them, and none hâve been cited which convince me 
that such is the proper proceeding. 

Now, the main claim as to injuries results from the circulars which 
it is alleged the défendant distributed since this décision of the Cir- 
cuit Court of Appeàls. The circulation of thèse circulars ofïering 
to make isales of thèse structures would be évidence that they were 
engaged in the business and Were making sales, and this, with other 
évidence, might be proof of the fact of sales being made ; but I do 
not discover anything in the irijunction which would make the cir- 
culation of circulars a substantive breach of the injunction. It would 
be évidence of other acts whîch would be substantive breaches — 
that is, the fact of the making sales ; but circulars alône, if there were 
no sales made or attempted, would not, I think, be a breach of the 
injunction. I think this proceeding must be dismissed. 

Ordered accordingly. 



In re NEIMANN et al. 

(District Court, E. D, Wlsconsln. September 8, 1903.) 

1. Baukbuptot— Exemptions— Mbmbbbship in Bxohangb. 

Rev. St. Wls. 1898, § 2982, subd. 19, exempts to debtors certain llfe 
Insurance poUcles, and ail moneys or other beneflt, charlty, relief, or ald 
to be pald by any mutual, beneflciary, or fratemal corporation or asso- 
ciation "providlng Insurance on the assessment plan, and authorized to do 
business in this state." The Mllwaukee Chamber of Commerce is a cor- 
poration organlzed for the usual purposes of trade and commerce, a mem- 
bershlp thereln having a aubstftntlal market value. By the charter and 
ruies it iB proylded that its surplus funds, arising from dues and assess- 
ments, shall cqnstltute a gratulty fund, tO be inyested, the net Income at 
the close of each year, togethèr *lth the proceeds of any assessment 
made for the purpose, to be divlded among the wldows and heirs of 
members who hâve died durlUg thé year. Belâ, that such provision does 
not render the corporation an assessment Insurance company, withln the 
meanlng of the exemption statute, so as to eutltle a bankrupt to hold 
exempt his certlflcate of membersblp thereln, but that the same is prop» 
erty of hls estate, which vests In Ms trustée. 
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In Bankruptcy. On question certified by the referee, namely, 
whether a certificate of membership in the Milwaukee Chamber of 
Commerce, held by the bankrupt, Fred Klein, is entitled to exemption 
under section 2982, subd. 19, Rev. St. Wis. 1898. 

John F. Harper, for bankrupt. 

Markham, Hamilton & Markham, for trustée. 

SEAMAN, District Judge. Membership in the Chamber of Com- 
merce confers a valuable property right, so that it is conceded, and 
is unquestionable, under Page v. Édmunds, 187 U. S. 596, 23 Sup. Ct. 
200, 47 L. Ed. 318, that its benefits pass to a trustée in bankruptcy, 
unless exempt by the state statute. The provision referred to ex- 
empts certain poHcies of life insurance, and "ail moneys or other 
benefit, charity, rehef, or aid to be paid" by any "mutual, beneficiary, 
or fraternal corporation" or association "providing insurance on the 
assessment plan, and authorized to do business in this state," to the 
amount of $5,000, "when the insured pays the premiums or assess- 
ments, or any part thereof." The Milwaukee Chamber of Commerce 
is incorporated for the usual purposes of such associations in trade and 
commerce, but provides in its charter and rules for converting its 
surplus funds, arising from dues and assessments after ail expensei 
are paid, into a "gratuity fund," to be invested and raise an income. 
This net income, "together with the proceeds of any assessment 
made for the purpose," is to be divided at the close of each year 
among widows or heirs of members who hâve died during the year. 
It is contended that thèse provisions for a "gratuity fund," out of 
which dividends are payable to widows and heirs of members, bring 
the case within the exemption statute above cited; otherwise stated, 
that they constitute, in eiïect, "insurance on the assessment plan," so 
that the property right of the member is not subject to claim on be- 
half of creditors. 

For solution of this question no aid is furnished by any authority 
brought to my attention. It does not appear to hâve arisen in any 
reported case in the state, and no ruling fairly in point appears else- 
where. In the récent case of Page v. Edmunds, 187 U. S. 596, 23 
Sup. Ct. 200, 47 L. Ed. 318, cited in the referee's opinion, like pro- 
vision for membership benefit in a gratuity fund existed under the 
rules of the Philadelphia Chamber of Commerce, but exemption of 
such membership held by the bankrupt was denied. The opinion re- 
fers to no statutory provision, however, which resembles the Wiscon- 
sin statute, nor does it appear that the exemption was claimed as in 
the nature of insurance; so that the Wisconsin statute, invoked for 
the présent claim, must be construed independently. 

With the property right in membership thus settled, I fînd no diffi- 
culty in construing the exemption provision as inapplicable to the fea- 
tures of the Chamber of Commerce membership. The prime objects 
thereof are the privilèges of trade which the member thus obtains, and 
the gratuity fund provision is a mère arrangement for équitable distri- 
bution of the surplus means, arising from dues and assessments, to the 
représentatives of deceased members, thereafter having no benefits of 
the association, in Heu of dividing the surplus among ail members. 
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It merely saves for the family a small share in the surplus when the 
interest of the member ends with his death. If this incidental pro- 
vision is insurance in any sensé of that term, it is not within the well 
recognized meaning of "insurance on the assessment plan," mentioned 
in the statute (subdivision 19, § 2982), for which certain .associations 
are expressly "authorized to do business in this state." The surplus 
principal is retained by the Chamber of Commerce as the property of 
the surviving members, and subject to distribution among them when 
dissolution occurs, or association business ceases. The net income 
only passes to the représentatives of deceased members, together with 
any spécial assessments which may be voluntarily raised for that 
object, while the members in being hâve no share or interest in sums 
so derived. If the value of membership is enhanced by this feature, it 
is plainly of minor considération in the actiial value and benefits of 
such membership, and I am of opinion that no construction of the 
statutory exemption is authorized to include therein this property 
right of the bankrupt, and that it is neither within the letter nor with- 
in the spirit of the statute. 

Concurring with the opinion of the référée that the bankrupt is not 
entitled to such exemption, his order, accordingly, is afRrmed. 



THE NORTHTOWN. 

(District Court, B. D. New York. July 16, 1903.) 

1. Dbfectivb Ship— Personal Injurt— Négligence. 

Llbelant was Injured by the fall of a boom of the steamer from the 
breaking of the iron goose-neck, by which the boom was fastened to the 
mast. The shlp was but a year old, and the iron was large, heavy, 
galvanlzed, and palnted, and would hâve supported a weight of 150 
tonç had not the material been détective. There was at the time no 
additlonal weight on the boom, and the iron had been Inspected the 
day before, and thereafter used for lifting without any accident. The 
broken faces of the Iron gave no appearance of previous break or 
crack, but showed internai fault In the Iron, not discoverable by exterior 
examination. Held, that the ship was not chargeable with négligence. 

George C. Bodine, for libelant. 
Convers & Kirlin, for claimant. 

THOMAS, District Judge. The libelant was injured serîously' by 
the fall of a boom on the steamship. The lower end of the boom 
was fastened to the mast by an iron goose-neck, whose forked end 
was attached to the boom, while its other end, terminating in an eye, 
was fitted into the jaws of a spindle, through which an iron pin was 
passed. The boom had been used shortly before the fall for lifting 
some comparatively light drafts of cargo, whereupon, in order to 
reeve a new fall, the boom was lowered to the deck. After the fall 
had been rove, the boom was raised to an angle of about 45 degrees, 
when the eye of the goose-neck broke, permitting the boom to fall 
to the deck, on which it slid in such a way as to produce the injury 
to the libelant, who was acting as winchman. The accident happened 
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on February 12, 1902. The vessel was new in Apfil, 1901. The 
goose-neck was of sufficient size, made of the proper kind of iron, 
and, if there were no defect in the material, should hâve supported 
a weight of 250,000 pounds. No substantial strain came upon the 
goose-neck at the points of breakage. In originally providing the 
goose-neck, the shipowner performed the whole duty required by 
law, and the sole question is whether suitable and proper care was 
observed in maintaining it, and in the inspection necessary therefor. 
Although there is some évidence that there were indications of rust 
on the broken faces of the eye, the évidence preponderatingly shows 
that such faces were bright, but that the iron at the places of break- 
age had latent defects, which were incapable of détection by means 
of ordinary and usual methods of inspection. Mr. McLane, who was 
an expert in such matters, and had at one time been in the employ 
of the persons who built the ship, stated that the chemical makeup of 
the iron often afifects its brittleness in cold weather, and that if the 
iron contained too much phosphorus it might break under the in- 
fluence of moderate cold, and that the only way in which it could 
be discovered was by chemical examination. The weather report 
shows that the mean température on the date of the accident, Feb- 
ruary I2th, was 24 degrees; on February iith, 20 degrees; on the 
loth, 24 degrees ; and on the gth, 29 degrees, above zéro. The day 
before the accident, Mr. White, the first mate of the Northtown, 
shifted the boom from another mast to the mast where the accident 
happened, and at that time made an examination of it in its new 
position. The boom was used for lifting some heavy pièces of pitch 
pine. This examination was with the eye alone, and his évidence is 
that no exterior defect was at the time visible. There was no in- 
spection on the day of the accident, and, as substantially no strain 
was brought upon the eye at the places of breakage, the examina- 
tion of the previous day should be regarded as practically sufficient, 
although it is probable that no exterior inspection would hâve dis- 
covered the defect. The burden of proof is upon the libelant. If the 
fall of the boom raises a presumption of négligence, yet a large and 
heavy galvanized and painted goose-neck, part of the original con- 
struction of a fine ship, new in the previous year, was inspected the 
day before the accident; it was thereafter used for drafts without 
accident; its eye broke on both sides, without any additional weight 
upon the boom, and the broken faces gave no appearance of previous 
break or crack, but did show internai fault in the iron, not discovera- 
ble by exterior examination. It is considered that however lamenta- 
ble the accident, the master performed the duty required by law. 
The libel will be dismissed. 
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THE OTTAWA. 

ANGLO-ASIEiRIOAN OIL CO., Limited, v. LUCKENBACH et aL 

(District Court, B. D. New York. July 15, 1903.) 

1. Collision— Tow and Meeting Steamship. 

A collision between a steamship passing out through the channel to 
sea from New York and the tow of a tug coming In heU to hâve been 
due in part to the fault of the tug in falling to keep the tow farther 
away and In part to the defectlve steering gear of the tow, which 
was allowed to sag across the course of the steamship, the latter being 
well to the slde of the channel, and not in fault 

In Admiralty. Cross-libels for collision. 

Peter S. Carter, for Luckenbach and others. 
Wing, Putnam & Burlingham, for Anglo-American Oil Co. and for 
steamship Ottawa. 

THOMAS, District Judge. On a clear morning in November, with 
a light northerly wind and a strong ebb tide, the outbound steamship 
Ottawa, 309 feet in length, collided, almost head-on, with a loaded coal 
barge, the Smith, in tow of the tug Luckenbach, inbound. The 
Luckenbach was 150 feet in length, her hawser to the Smith was 100 
fathoms, while the hawser from the stern of the Smith to the loaded 
barge Thomas was 175 fathoms in length. The Smith and Thomas 
were each 206 feet in length. Thus the total length of the tow was 
2,212 feet. The collisioil happened near the turn from the Main Chan- 
nel into Gedney's Channel, just after the Ottawa had passed Black 
Buoy No. 7, and after exchanging one whistle with the tug. Con- 
cededly the stearnship passed the tug at a sufficient interval, and would 
hâve passed the Smith had she not sagged on to the course of the 
steamship. The évidence shows that the rudder of the Srriith was in 
such a condition as to impair its efficiency, and, as the captain of the 
Thomas states that at the time of the collision his barge was the dis- 
tance of her length, 206 feet ofif Black Buoy No. 7 — the southerly Une 
of the channel — it is probable that the Smith was farther to the 
southward at ail times than is claimed for her. It would be possible 
,to ascribe the fault to the condition of the Smith's rudder, and un- 
doubtedly its defects contributed to the accident, but it is thought that 
the tug did not keep her tow suiîiciently to starboard, and that upon 
reaching Black Buoy No. 7 she starboarded too quickly for the pur- 
pose of entering the Main Channel, thereby aiding the Smith in her 
progress towards the course of the Ottawa. In any case the évidence 
preponderatingly shows that the Ottawa was far on to the right-hand 
side of the channel, and that the barge was allowed to get in her way. 

Pursuant to this finding, the libel against the Ottawa must be dis- 
missed, and a decree entered for the libelant, Anglo-American Oil 
Company, Limited, against Lewis Luckenbach and another. 
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THE JOHN F. GAYNOR. 

(District Court, E. D. Pennsylvania. August 24, 1903.) 

No. 64. 

1. Collision— Damages Recovbrable— Cost of Survbt. 

The entlre expense of a survey, made necessary In part by damage due 
to stress of weather, and in part by the damage caused by a collision, 
should not be charged to the vessel adjudged in fault for the collision. 

In Admiralty. On exceptions to commissioner's report. 
See (D. C.) 115 Fed. 382. 

Henry R. Edmunds and Parker F. Kirlin, for libelant 
Le Roy S. Gove, for respondent. 

J. B. McPHERSON, District Judge. The claimant's exceptions 
to the commissioner's report hâve ail been carefuUy considered, but I 
do not think they need be discussed in détail. For the most part, 
they turn upon questions of fact that the commissioner has found ad- 
versely to the claimant, and upon nearly ail of thèse questions I see 
no reason to disturb his findings. But in two respects I think the 
report should be somewhat modified. The survey made by Lloyd's 
surveyors was in part occasioned by damage due to stress of weather, 
and only in part by the damage due to the collision. The cost of the 
survey should therefore be apportioned, awarding $10 to the first- 
named account, and $20 to the account of the collision damage. So, 
also, with regard to the agency charge of Peter Wright & Son. Part 
of the service rendered by them seems to me not to be properly 
chargeable to the collision, — certainly, so much of it as has to do with 
attendance upon this litigation should not be charged for in this form, 
— and I hâve therefore concluded to reduce this item to the sum of 
$200. 

Objection is also made to the commissioner's fee, and it is agreed 
that I shall dispose of this objection now as if it were raised upon ap- 
peal from taxation of the libelant's bill of costs. I do not think 
the objection should be sustained. In my opinion, the quantity and 
quality of the work donc by the learned commissioner deserves the 
compensation for which he asks. The decree recommended by him 
may be enter ed, with the modification directed in the foregoing opin- 
ion. 
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THE JOHN H. STARIN, 

(District Court, E. D. New York. July 30, 1903.) 

L CoiiLisioN— OvKRTAKiNa Bteam Vbssbi,s— Evidence Considebed. 

Conflicting évidence considered, and held not to sustain the claim 
of libelants that In a colUsio» between thelr tug and a steamer the 
latter was the overtaking vessel, and In fault, but to preponderate 
in favor of the claim of the steamer that she was overtaken and run 
into by the tug. 

In Admiralty. Suit for collision 

John F. Poley, for libelant. 
James J. Macklin, for claimant. 

THOMAS, District Judge. The tug John Fleming, light, left 
Palmer's Coal Dock, on the Brooklyn side of the East river, for the 
purpose of going to Jackson street, which is somewhat below Grand 
Street, on the New York side. It was about 5 o'clock a. m., February 
14, 1902. The weather was clear, the day was just breaking, and 
the lights on the vessel w^e displayed properly. When a little to 
the westward of the center of the river, and about opposite Grand 
Street, New York, the starboard side of the Fleming came in col- 
lision with the port side of the inbound steamer Starin, which was 
plying between New Haven and New York. The contention of the 
Fleming is that the steamer was overtaking her, and that the persons 
in the pilot house of the tugboat were attracted by two whistles of 
the steamer, given to a tow coming up the river close into the New 
York side ; that immediately following such signais, the steamer, 
which was angling to port, struck, with the bluiif of her bow, the 
tug, about S feet ahead of her stern bitts, which were about 25 feet 
forward of the stem, and raked along her side to a point near the 
forward bitts, which were some 30 feet aft of the tug's stem. The 
contention of the Fleming is that the steamer was going to port to 
escape a carfloat passing up the river on her starboard hand, and, 
miscalculating the distance, or not seeing the tug, collided with her, 
and that the captain of the steamer immediately acknowledged that 
it was his fault, which the latter dénies. It will be noticed that the 
captain of the Fleming, as well as those on the Starin, place the float 
well on to the New York shore. If so, there was no occasion for the 
Starin to go far to port, although her signais might indicate the pro- 
priety 01 so doing, if there was not sufïicient room for passing the 
float. The tug's destination was on the New York shore, nearly op- 
posite the vicinity of the collision, and she was probably heading at 
a suitable angle for the desired landing. The évidence of the steamer 
tends to show that she had ported, for the purpose of straightening 
her course after rounding Corlaer's Hook, and that at the time of 
the collision the wheel was somewhat to port. The parties in the pilot 
house of the Starin are not as definitely in accord respecting the po- 
sition of the wheel at and shortly before the collision as is désirable. 
The substantial évidence for the tug was given by Quillin, formerly 
her pilot, but not at the time of the trial in the libelant's employ. 
He was a fair appearing witness. Smith, the deckhand, gave similar 
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évidence. Jones, the engineer, did not see the accident, but went out, 
and saw the vessels in collision. Green repaired the Fleming. He 
testified that the break was from a point a little aft of the afterside 
bitt to a point five or six feet forward of the forward bitt ; that the 
seat of the injury was between the engine room and the fîreroom 
door. Kelly, the captain of the Fleming, was not aboard, and had 
not been since 5 o'clock on the previous evening. However, Kelly 
made the report to the local inspectors, and stated that he had a 
conversation with the captain of the Starin after the accident, while 
the pilot in charge now states that he had the conversation. The 
évidence on the part of the Starin is to the gênerai efïect that she was 
proceeding under one bell, with the captain, pilot, and quartermaster 
in the pilot house, and a lookout ahead ; that she signaled the float, 
which was some 200 yards below, when the pilot, looking about, 
saw the Fleming overtaking them, and said, "What is that fellow go- 
ing to do?" that the captain and the quartermaster then looked be- 
hind, and saw the Fleming ; and that she was always overtaking the 
steamer, and that at no time was she forward of the steamer. Mc- 
AHister, captain of the Starin, the pilot, and quartermaster, and the 
lookout of the Starin supported her contention. While they do not 
agrée in ail détails, theîr évidence is in gênerai accord as to the posi- 
tion of the vessels. On the whole, they were very well-appearing 
witnesses, and gave their évidence with much clearness and fair 
recollection of détails. The captain of the Starin was an unusually 
acceptable witness. The Starin's évidence clearly outweighs that 
offered by the libelant, and whatever inferences may be urged on 
account of the locality of the contact and the nature of the injury, 
the burden of proof is on the libelant, and he has not sustained it. 
The libel should be dismissed. 



THE OOLUMBIA. 

(District Court, B. D. New York. July 13, 1903.) 

1. Ikjdkt to Employé— Defectite Hawser on Tcg — Inspection. 

A tug Is liable for Injury to an employé thereon from the breaking of 
its hawser by the swell of a passing steamer brlnging an addltional 
strain on the Une, It being over a year old, and in a bad condition, as 
would hâve been disclosed by a careful inspection, but not being frayed 
or worn on the outside so as to disclose its condition on the casual in- 
spection given it by the master. 

Ralph Underhill, for libelant. 
Frank V. Johnson, for claimant. 

THOMAS, District Judge. The libelant was a deckhand on the 
Columbia, and was standing near the hawser which ran from her stem 
to the barge Rover, in tow, which was carrying about 300 tons of 
copper, but was not fully loaded. Karlson was standing by for the 

H 1. See Master and Servant, vol. 34, Cent. Dig. § 237. 
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tug to enter Erie Basin, and do whatèver was necesSary in the handling 
of the hawser^ which was in the rieighborhood. of 35 fathoms, includ- 
ing the bridle, oné of whose parts was composed of the main Une, and 
the other of a somewhat smaller Une spliced to such main line. The 
bridle was sufficient in size. While the Rover was going at usual 
towing speed, the spliced pièce of the bridle broke, about one foot 
from the point of union to the main line, and either whipped against 
the libelant, or he was thrown against it, in such manner as to break 
both bones of his right leg, and to inflict other injuries of a less seri- 
ous character. The évidence shows that, upon a gênerai inspection, 
the line looked fairly well on the outside, but was in bad condition 
on the inside. It had been in use for a year, and had been used two 
or three times a week. After the accident the spliced part of the 
bridle was replaced and the pièce taken out and sold for junk. There 
is évidence of inspection of a gênerai nature. The captain of the tug 
stated that he was accustomed to look at it, but did not describe with 
what care or attention he examined it. His évidence is as follows : 

"Q. How long had you known thls hawserî A. About one year. Q. How 
long had it been in use In doing thls kind of work? A. I had been using it 
close on to a year. Q. Was It a new one then? A. Yes, sir. Q. Did you ever 
examine it and look It over? A. I had occasion to look it over once in awhile. 
Q. About how frequently? A. Maybe once a day sometimes — sometimes 
maybe only once a week. Q. Depending on how often you used it? A. Tes, 
sir. Q. How often did you use it on the averageî A. About twice a week. 
Q. What was the condition of the rope before the accident? A. It appeared 
to me to be ail right ail the tlme that I used it. Q. Did you see it after it 
broke? A. Tes, sir. Q. Was there any defect in the rope that you saw? A. 
No, sir." 

It seems from his statement that the masteir did not discover the bad 
condition of the broken bridle after the accident. Its condition was 
so defective that a master of proper capacity should hâve recognized 
it. It is inferable from his testimony and his manner of giving it 
that it was a mère gênerai examination. It was not the careful in- 
spection required of the master. Such detailed examination as was 
required was not the duty of the libelant, who had been on the vessel 
but 12 days. The alleged cause for the breaking at the time is that 
a Sandy Hook boat hadpassed astern of the tow, and that when the 
swell frotti SUch' vessel fihally reached the Rover it rolled her in such 
a way as to bring an additional straîn upon the towing line and break 
it. T?he évidence shows that the Sandy Hook boat passed astern of 
the tow in the main channel, the Rqver at the time being to the east- 
ward of such channel, at a distance variously estimated from 60 feet 
by the fireman to 1,500 feet by the captain, and when the swell reached 
the Rover the Sandy Hook boat was half a mile away. The tow must 
hâve traveled some distance before the swell reached it. The tow 
had just. ççossed the bay, and was accustomed to towing in such 
waters,.an(à,jif course, to receive the swell of passing vessels. She 
had a hawser; sômethin^ over a year old, that was in bad condition in 
îact, althc^ùgh it was not frayëd or worn on the outside so as to show 
bad conditiort in that respect,' ïipon casual inspection, and there is no 
évidence of any sort of careful examination. 

The libelant was détainéd'froiîi his work about 17 weeks, and makes 
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the usual complaint of pains at the présent time. He had no médical 
bills. His wages were $30 per month and board, and when he watched 
nights he got $1 extra. A very moderate compensation is $750, for 
which the libelant will hâve a decree. 



EEGINA MUSIC BOX CO. v. F. G. OTTO & SON et al. 

(Circuit Court, D. New Jersey. July 29, 1903.) 

1. Equitt — Practick in Fedehal Courts — Statdtory Pkocbedikcs in Aid of 
Execution. 

A fédéral court sitting in equity will not enforce a state statute provid- 
ing for supplementary proceedings in aid of exécution, which are désignée! 
to proYide a statutory remedy at law as a substitute for a creditors' bill, 
but will leave the creditor to enforce his rights by the recognizeU 
équitable procédure. 

In Equity. On motion for appointment of receiver. 
See (C. C.) 106 Fed. 78; (C. C.) 114 Fed. 505. 

Antonio Knauth, for the motion. 
Cari G. A. Schuman, opposed. 

KIRKPATRICK, District Judge. The complainants in this cause 
obtained a decree in this court requiring the défendants therein to 
account for their profits in manufactuiing and selling a device which 
the court had adjudged to be an infringement of patents owned by 
the complainants. The amount of such profits had been ascertained, 
and a further decree made requiring the défendants to pay the same. 
On an exécution issued therefor, the marshal of the district bas re- 
turned nulla bona. Such a return having been made to the writ, 
the complainant obtained an ex parte order to examine the défend- 
ants respecting their property and choses in action, and now, upon 
the évidence adduced on such examination, ask for the appointment 
of a receiver of the défendant corporation. Thèse proceedings, 
known as "supplementary proceedings," are authorized by the stat- 
utes of several of the states, and are adapted to aid the enforcement 
of exécutions on judgments at law, and as a substitute for a creditors' 
bill in equity. They provide a légal statutory remedy for an équitable 
one. In Byrd v. Badger, Fed. Cas. No. 2,266, the court said : 

"The examination of a judgment debtor being a substitute for a creditors' 
bill, and having for its assertion équitable rights, the action of the state 
Législature eannot so far affect the equity jurisdiction of this court as to 
couvert it Into a common-law jurisdiction, by enabling a party to puyue in 
it an équitable rlght contrary to the established practice and proceedings ot 
chancery." 

That is to say, a fédéral court sitting in equity would not en- 
force an équitable right except in the manner prescribed by its own 
practice; that it would not assume a common-law jurisdiction and 
enforce in equity the state statutes respecting supplementary pro- 
ceedings. 

If 1. See Courts, vol. 13, Cent. Dig. S 905. 
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In the case of Frazer v. Colorado Dressing & I. Ce. (C. C.) 5 Fed. 
163, the court went much further, and held that the state statutes 
authorizing supplementary proceedings were of no force and eflfect 
in fédéral courts, and cited the case of Byrd v. Badger, supra, as 
authority therefor. In 1872 Congress passed an act providing that 
"a party recovering a judgment in a common law cause in any Cir- 
cuit or District Court shall be entitled to similar remédies * * * 
by exécution or otherwise to reach the property of the judgment 
debtor as are now provided in Hke causes by the laws of the state 
in which said court is held." Act July i, 1872, c. 255, § 6, 17 Stat. 
196. This statute limited the right to the use of supplementary pro- 
ceedings to those who had recovered judgment in a common-law 
cause, and in 1881, in Re Boyd, 105 U. S. 647, 26 L. Ed. 1200, the 
Suprême Court said that "a party in whose favor judgment is ren- 
dered in a common-law cause is entitled to the remedy known as sup- 
plementary proceedings." 

It would seem, then, that the fédéral courts sitting in equity hâve 
refused to enforce the statutes of the states respecting supplementary 
proceedings, as being an exercise of common-law jurisdiction, and 
hâve left the créditer to his équitable remedy of a creditors' bill, 
and that the act of Congress above referred to limits the right to 
such remedy to judgments recovered in actions at con^mon law. 

I am of the opinion that the order for the examination of the de- 
fendants was improvidently granted, and that the motion for a re- 
ceiver should be denied. 



CEISP V. UNITED STATES & AUSTRALASIA S. S. CO. 
(District Court, S. D. New York. June 24, 1903.) 

1. ShIPPING — LlABILITY FOR FaDLT OF COMPULSOKY PiLOT. 

The fault of a compulsory pilot is net imputable to the shipowner, nor 
to a charterer where the pilot Is his agent. 

2. Samb— Sélection op Whaep by Charteuer— Unsape Approach. 

Under a charter providing that the wharf for discharging shall be 
seleeted by the charterer, where the shlp can always safely lie afloat at 
any time of tide, the charterer is liable for the vessel's loss of time and 
expense due to an unsafe approach to a discharging wharf seleeted by 
him. 

In Admiralty. Action for charter hire. 

Convers & Kirlin, for libelant. 

Wing, Putnam & Burlingham, for respondent. 

ADAMS, District Judge. This is an action which was brought 
by the libelant, as master of the S. S. Salfordia, to recover a balance 
of $2826.40 charter hire, alleged to be due to the owners of the 
steamer from the respondent, under a charter party, dated July 6th, 
1900. 

The charter party provided for a term of about six months. The 
steamer entered upon its performance at New York, on the I7th of 



CEISP V. UNITED STATES <fc ATTSTEALASIA 8. S. CO. 749 

August, 1900, and, having been loaded for Melbourne and Brisbane, 
was ordered by Ihe charterer to proceed to Sydney, N. S. W., via 
Melbourne, where she arrived on the 6th of November, 1900, and 
reported to the respondent's agents. 

While the steamer was lying ofï Sydney Head, awaiting orders, a 
pilot came on board, bringing an order from the agents for the ves- 
sel to proceed to a wharf, known as Fédéral Wharf, about 10 miles 
distant, and somewhat beyond a draw-bridge, known as Pyrmont 
Bridge, through which it was necessary for the steamer to pass to 
reach the wharf. The steamer 's beam was 51 feet, but the master, 
in response to an inquiry, advised the pilot that it was 52 feet. There 
was apparently enough room in the opening of the bridge, on the 
surface of the water, for the steamer to pass, with three or four feet 
margin, but when she got in the opening, she stuck upon some ob- 
structions under the water, causing some delay and expense to the 
charterer, for which it deducted the amount in controversy from the 
steamer's hire, and which it seeks in this action, to maintain as a 
defence to the hire which remains unpaid. 

From the nature of the pilot's employaient, it was his duty to know 
whether the steamer could go through the opening. The public 
had been notified by the Department of Public Works of Sydney, 
through the New South Wales Government Gazette, published by 
authority of the Government, that the opening was onl}' available 
"for vessels at forty-four feet beam and under." Nevertheless the 
pilot had negligently remained ignorant of the true capacity of the 
opening and attempted to take the steamer through at a stage of 
the tide when it was impossible, and the damages resulted. 

A compulsory pilotage law was in force in New South Wales at 
the time (2 St. New South Wales, p. 1568) so that the employment 
of this pilot was obligatory. 

It is a matter of dispute between the parties as to whose agent 
the pilot was, the libelant contending that the respondent should 
be liable for his négligence. At common law, no action can be main- 
tained against the owner of a vessel for the fault of a compulsory 
pilot — Homer Ramsdell Co. v. Comp. Gen. Trans., 182 U. S. 406, 
21 Sup. Ct. 831, 45 L. Ed. 1 155— and it does not appear how an action 
in personam in admiralty difïers in principle, there being no question 
of a fault of the ship or of a lien upon her. Even, therefore, if the pilot 
was the respondent's agent, his négligence is not imputable to it 
and the responsibility for the loss is to be determined by the agree- 
ment of the parties, as expressed in the charter party. 

It was there provided that the steamer was "to be employed 
* * * in any lawful safe trade," and: 

"7. That the cargo or cargoes to be laden and/^^ discharged In any dock 
or at any wharf or place that the charterers or their agents may direct, pro- 
vided the steamer can always saf ely lie afloat at any time of tide. 

* H a ****** t? * 

"16. That In the event of loss of time from » » * breakdown of ma- 
chlnery, stranding, or damage preventing the working of the vessel for more 
than twenty-four consécutive working hours, the payment of hire shall cease 
until she be again in an efficient state to résume her service * * *. 

"17. * • ♦ The act of God, enemies, fire, restraint of Princes, rulers 
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and people, and ail dangers and accidents of the seas, rivers, njachlBery, 
boilers and steam navigation, and errbrs of navigation thrôughout this char- 
ter party always mutually excepted." 

In this aspect of the case, the libelant reHes upon the section first 
quoted, and some others which I do not deem it necessary to con- 
sider, and the respondent upon the last two quoted sections. 

I conclude that the libel should be sustained. The loss of time 
and expense were primarily due to an unsafe approach to a wharf 
selected by the respondent. A covenant for a safe loading or dischar- 
ging place implies that a port to be named by the charterer sliall be 
one where the vessel can safely get with her whole cargo and can 
discharge her whole cargo without touching the ground — Carver's 
Carriage by Sea, § 449-^and, of course, without being subject to ob- 
structions, at any stage of the tide, in a bridge opening it may be 
necessary to use to reach the discharging wharf — Mencke v. Cargo 
of Java Sugar, 187 U. S. 248, 23 Sup. Ct. 86— Although the acci- 
dent might hâve been avoided by a better knowledge and more care 
on the part of the pilot, it was proximately ascribablè to the failure 
of the respondent to comply with its covenant that the discharge 
should take place at a wharf where the steamer could always lie 
afloat at. any time of the tide and its accompanying duty with re- 
spect to the approaches. This does not necessarily mean that a 
vessel, under thèse circumstances, should be precluded from using 
a wharf, where it could always lie afloat but which it could only 
safely approach at a certain stage of the tide, but I consider that a 
fair construction of this contract requires that the risk of approach- 
ing thie wharf at any stage of the tide should be the respondent's, 
notwithstanding the steamer is under the charge of a pilot, compul- 
sorily employed, and he fails in his duty to be familiar with the ap- 
proach. 

The terms of sections 16 and 17 do not afiford any relief to the 
charterer from the payment of the charter money, under the cir- 
cumstances of the case. 

Decree for the libelant for the sum of $2826.40, with interest. 
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THE JOHN FLEMING et al. 

(District Court, S. D. New York. June 18, 1903.) 

1. CoLiiTsiON— TowiNG ON LoNG Hawseb IN Nbw York Bay— Caee Requihkd 

Oï TUG. 

The method of towlng on long hawsers In the crowded waters of New 
York Bay can only be justlfied, If at ail, by the exercise of the utmost 
exactness on the part of the tug In performlng her duty to keep the tows 
In Une so that passing veSsels can navlgate safely with regard to them, 
and by the exercise of the utmost vigilance to Bee that the tow'a llghts 
are at ail times exhlblted as requlred by pilot rule 11. 

2. Same— Tows— Failure TO EXHiBiT L16HT8. 

A tug having two scows in tow on a long hawser held in fault for a 
collision between onè of the scows and a barge in tow alongside another 

S 2. Signais of meeting vessels, see note to Thè New York, 30 C. C. A. 630. 
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tug, occurrlng in New York Bay, In the night, because she permitted 
the scows to drift across the channel without the lights required by the 
pilot rules. The scow also heïd in fault for the failure to exhlbit the 
proper lights. 

8. Samb. 

A tug having a barge alongside held not In fault for a collision between 
the barge and a scow in tow of another tug because of her failure to 
bave a looliout forward, where her master was acting as a lookout from 
the pilot house, and It did not appear that the seow, which carried no 
lights, could hâve been seen by a lookout in time to hâve avoided the 
collision which occurred through the culpable négligence of tlie scow 
and her tug. 

In Admiralty. Suit for collision, 

Carpenter, Parle & Symmers, for libellants. 

Butler, Notman, Joline & Mynderse, for the N. Y. Central No. 22. 

John F. Foley, for the John Fleming and Nos. 24 and lo. 

ADAMS, District Judge. This action was brought by the ovvner 
and the master of the barge E. Brisbon against the tug N. Y. Cen- 
tral No. 22 to recover damages caused to them by collision, happen- 
ing about midnight, on the I4th of December, 1900, between the 
barge, which was in tow alongside of No. 22, and an unknown ves- 
sel, which afterwards turned out to be Scow No. 24, in tow on a 
hawser of the tug John Fleming. The claimant of No. 22, brought 
in the Fleming and No. 24, also No. 10, which formed a part of the 
Fleming's tow, by pétition. 

The No. 22 with the Brisbon on the starboard side and two canal 
boats and a barge on the port side, started from 65th Street North 
River, and was proceeding down the upper New York Bay, bound 
for the Kill van KuU. Ail proper lights on the tug and tow were 
displayed. The Fleming with No. 24, on a hawser about 200 fathoms 
long, and No. 10, astern of No. 24, on two hawsers, running from 
the stem corners of No. 24 to the forward corners of No. 10, about 
50 fathoms long each, was returning to New York, from sea, where 
the scows had been dumped. 

The Fleming, besides the usual navigation lights, exhibited three 
staflF lights, meaning that she had a tow on a hawser more than 600 
feet astern. Article 3, Inland Rules (A et June 7, 1897, 30 Stat. 97, 
c. 4 [U. S. Comp. St. 1901, p. 2877]). The scows did not exhibit the 
lights required by Pilot Rule il, there being nothing more than one 
white light visible, which was aft on No. 10. 

The Fleming proceeded to the vicinity of Robbins Reef Light and 
when she reached a point on the edge of the flats, on the westerly 
side of the channel, about a third of the way from Robbins Reef 
'Light to Liberty Light, she stopped to take in the hawsers and get 
the scows alongside in order that she might dock them. This took 
her some time and the scows drifted up the Bay, and across the chan- 
nel, with the iîood tide which prevailed. 

The pilot of No. 22 saw the green light and the towing lights of 
the Fleming when about a mile distant and he then supposed that 
she was on a course up the Bay with a tow astern, although he did 
not see any lights astern indicating a tow there. The Fleming was 
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so far on hîs starboard that he'did not consider any further atten- 
tion to her was required, and he proceeded on his course and had 
passed the Fleming, severàl hundred feet away, when a dark object 
suddenly loomed up a little on his port bow, which he recognized 
as a dumping scow and endeavored to avoid by reversing and star- 
boarding his helm but without success, and his starboard barge 
was brought in sharp contact with No. 24, so injuring the barge, 
that she sank to her deck. He had seen from the beginning, a white 
light on his port hand, which he supposed was an anchored vessel, 
but which turned out to be on No. 10, which was drifting up the 
channel, further to the eastward than No. 24. 

There can be no question that the Fleming was grossly in fault for 
permitting her barges to drift such a distance away and to block the 
channel without the lights on them, required by law, to indicate their 
positions. This method of towing on long hawsers in the crowded 
waters of New York Bay can only be justified, if at ail, by the exer- 
cise of the utmost exactness on the part of the tug in performing 
her duty to keep her boats in line, so that passing vessels can navigate 
safely with regard to them, and by the exercise of the utmost vigi- 
lance to see that the tow's lights are at ail times exhibited, as the 
rule requires. No. 24 was also in fault for the failure to exhibit lights. 

In view of the culpable négligence of the Fleming, I am not dis- 
posed to hold No. 22 in fault for her failure to hâve a lookout sta- 
tioned forward. Her master was performing the duties of one from 
the pilot house and was not otherwise engaged, the wheel being 
handled by one of the deck hands. It appears that the master was 
reasonably vigilant and it is doubtful if a lookout stationed elsewhere 
could hâve discovered No. 24 in time for No. 22 to hâve avoided 
her. Nor do I consider that No. 22 should be held because of the 
Fleming's exhibition of towing lights. They did not call upon No. 
22 to avoid a tow, without lights, in a place it should not hâve been. 

The libel is dismissed as to No. 22, without costs. The pétition 
is sustained as to the Fleming and No. 24, with costs, and dismissed 
as to No. 10, without costs. An order of référence to ascertain the 
damages will be entered. 
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In re CHASE et al. 

In re B. H. GLADDING CO. 

(Glrcnlt Court of Appeals, First Circuit June 18, 1903.) 

No. 470. 

l. AssiGNHBNTa — Prbckding Bankruptct — Claims op Assignées — Patmeniv-- 
Eqhitable Lien. 

Where an insolvent made an assignment for tlie beneflt of his credltors, 
and prlor to the flling of a bankruptcy pétition the assignée collected dues, 
continued insurance on the property, arrangea for guarding the same, 
collected outstanding goods, conducted much correspondence, took an 
exhaustive inventory, and incurred a liability for rent, such assignée 
acqulred a lien on the assets for his necessary disbursements, and the 
reasonable value of such services as benefited the bankrupt's estate, un- 
afCeeted by Bankr. vi.ct, § 64b (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. 
Comp. St 1901, p. 3447]), prescribing the debts of a bankrupt entitled to 
priorlty on distribution of his estate, subject to the limitations of Ran- 
dolph V. Scruggs, 23 Sup. Ct. 710, 190 U. S. 533, 47 L. Ed. — . 

8. SAMB— SURKENDBR OP ASBETS— WaIVBR OP LlKN. 

That such assignées paid to the trustée in bankruptcy the gross amount 
received by them, and surrendered ail other assets in their handa, dld 
not deprive them of the right to apply to the court for the payment et the 
amount of such lien. 
8. BANKRnPTCT — Eqtjitibs op Trustbb. 

The rule applied that trustées in bankruptcy hâve no equlties greater 
than those of the bankrupt, and sometimes will be ordered to do full 
justice, even in some cases where the circumstances give rise to no légal 
right, and, perhaps, not even to a right which could be enforeed in a 
court of equity as against an ordinary litigant. 

4. SaMK — ASSIGNMBNTS. 

An assignment for the beneflt of creditors, fairly made and Intended to 
facilitate the equal distribution of the insolvent's property among his 
creditors, vrithout any attempt to defraud or embarrass persons to whom 
he veas indebted, is not so contrary to the pollcy of the bankrupt act as 
to préclude the assignée from recovering for disbursements and services 
made for the beneflt of the estate prlor to the flling of the bankrupt's péti- 
tion. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Rhode Island, in Bankruptcy. 
See I20 Fed. 709. 

Seeber Edwards Qames C. Collins, Jr., and Edwards & Angell, on 
the brief), for petitioners. 

Herbert A. Rice (Walter B. Vincent and James Harris, on the 
brief), for respondent trustée. 

Before COUT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a pétition under section 24b 
of the act establishing a uniform System of bankruptcy, approved 
July I, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432], 
asking for a revision of the decree of the District Court for the Dis- 

f 4. Effect of national bankruptcy act on state insolvency laws and on as- 
eignments for beneflt of creditors, see note to Oarling v. Seymour Lomber Co., 
61 C. C. A. 11. 

124 F.— 48 
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trict of Rhode Island in the matter of B. H. Gladdin|f Company, bank- 
rupt, The bankrupt is a corporation domiciled m Rhode Island, 
and on the loth day of September, 1902, it made a gênerai common- 
law assignment to the petitioners for the benefit of its çreditors, di- 
recting an equal distribution among them. No criticism is made of 
the terms of the assignment, nor any suggestion that it was not 
framed in ail respects for the advantage of ail the çreditors. The as- 
signer was carrying on a retail dry goods store in Providence, and it 
had a lease of the premises occupied by it theref or. The petitioners 
entered into possession of the stock, and held the same until the as- 
signer was subsequently adjudged bankrupt. Meanwhile they con- 
tinued the business on the leasehold premises. They thus became 
subject to a claim on the part of the owner of the fee of the leased 
premises for a certain proportion of the accruing rent thereof. The 
question of liability for rent is not in form to be completely disposed 
of by us, and it will remain to be adjusted by the District Court, sub- 
ject to the rules which wé announce herein. The case further shows" 
the following: 

"Whlle In possession of the store the assignée collected certain bills due 
to the Company, amonnting to $9,190. They contlnued the Insurance upon the 
property, arranged for the watchlng and guardlng of the stock In the store, 
and of the books and papers of the company, got in certain goods of the 
Company wlilch were outstanding, disposed of certain clalms against the 
Company, flnished up and dellvered certain goods made to order, cared for the 
horses and wagons of the company, conducted much correspondence, and took 
an exhaustive inventory of the property of sald company." 

The petitioners turned over to the trustée in bankruptcy ail the 
assets, and submitted to the District Court their claims for com- 
pensation for their disbursements and for an allowance for their serv- 
ices, and for protection against the demand made by the owner of the 
leased premises. The référée rejected àll, and the District Court, 
without any opinion and in a formai manner, entered a decree affirm- 
ing his décision. The question involved seems to hâve been under 
discussion since the enactment of the bankruptcy act of March 2, 
1867, 15 Stat. 227, c. 258. Bump's Bankruptcy (loth Ed.) 848. 

It cannot be questioned on this record that the disbursements and 
services of the assignées were désirable for the préservation of the 
assets, and for maintaining thfem sO as 'to yield the lai^gest net return, 
and SO, at least in part, inured to the benefit of the Çreditors in the 
bankruptcy. Of course, compensation could not be based on a per- 
centage of the assets, or on any considération except that of a moder- 
ately reasonable allowance for the attention given the property, ac- 
cording to the portion of time which the assignées used thérefor, ail 
to be adjusted in such way as not to throw on the estate a double 
burden of any serions conséquence.; It can hardly be nece$sary to 
argue that such reimbursement and compensation would be in ac- 
cordance with gênerai equity. 

The trustée, however, seems to understand that the case is govern- 
ed by section 64b of the statute (Bankr. Act July i, 1898, c. 541, 30 
Stat. 563 [U. S. Comp. St. 1901, p. 3447]), which is as foUows: 

"The debts to hâve prlorlty, except as herein provided, and to be pald in 
full out of bankrupt estâtes, and the order of paymeut shall be (1) the actual 
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and necessary cost of preservlng the estate subséquent to flllng the pétition; 
(2) the flllng fées pald by credltors In Involuntary cases; (3) the cost of ad- 
ministration, Including the fées and mlleage payable to witnesses as now or 
hereafter provlded by the laws of the United States, and one reasonable at- 
torney's fee, for the professional services actually rendered, Irrespective of the 
number of attorneys employed, to the petltlonlng credltors In involuntary 
cases, to the bankmpt In Involuntary cases while performing the duties herein 
prescribed, and to the bankmpt In voluntary cases, as the court may allow; 
(4) wages due to workmen, clerks or servants which hâve been earned wlthin 
three months before the date of the commencement of proceedings, not to 
exceed three hundred dollars to eaeh clalmant; and (5) debts owing to any 
person vsrho by the laws of the states or the United States is entitled to 
priorlty." 

Some of the propositions of the petitioners give color to this un- 
derstanding of the trustée, but it is without any proper basis. The 
provision of statute quoted has no relation to this subject-matter. 
It applies only to sums over which the court in bankruptcy has juris- 
diction as such court. In the présent case, the claims of petitioners 
constituted a lien on the assets in their hands adverse to the trustée, 
and the portion of the statute cited appertains to nothing of that 
nature. If there had been any doubt on the point, it was removed 
by Louisville Trust Company v. Comingor, 184 U. S. 18, 22 Sup. Ct. 
293, 46 L. Ed. 413. The claims of the petitioners dépend altogether 
on gênerai principles of law, by virtue of which they might hâve re- 
tained assets in their hands until their lien was satisfied. 

The fact that, under the circumstances, the petitioners paid the trus- 
tée the gross amount received by them, and delivered them the other 
assets, does not, as is clearly settled, deprive them of the right to apply 
to the court for payment of the sums for which they once had a lien. 
It is settled that a trustée in bankruptcy has no equities greater than 
those of the bankrupt, and that he will be ordered to do full justice, 
even in some cases where the circumstances would give rise to no légal 
right, and, perhaps, not even to a right which could be enforced in a 
court of equity as against an ordinary litigant. Williams' Law of 
Bankruptcy (7th Ed.) 191. Indeed, bankruptcy proceeds on équitable 
principles so broad that it will order a repayment when such prin- 
ciples require it, notwithstanding the court or the trustée may hâve 
received the fund without such compulsion or protest as is ordinarily 
required for recovery in the courts either of common law or chancery. 
Hutchinson v. Le Roy, 113 Fed. 202, 205, 51 C. C. A. 159; Hutchin- 
son V. Otis, 115 Fed. 937, 940, 53 C. C. A. 419; Batchelder & Lincoln 
Company v. Whittemore (C. C. A. ; decided April 23, 1903) 122 Fed. 
355. Indeed, so sweeping is this rule that in Hutchinson v. Otis, 115 
Fed., at page 940, 53 C. C. A. 422, we said that parties having an 
interest might not be held by a court of bankruptcy even to a mis- 
take merely of law. Its breadth is also shown in Lowell on Bank- 
ruptcy, § 310, where it is said that it has been established ever since 
1742, beginning with Scott v. Surman, Willes, 400, and that it is so 
sweeping that, in actions at law brought by assignées in bankruptcy, 
défendants may prevail on merely équitable défenses. How it hap- 
pened that jurisdiction in bankruptcy became of an équitable nature 
is explained historically in an interesting way in Robson's Bank- 
ruptcy (2d Ed.) at page 2. 
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But there seems to be an impression' that the statutes in ,bankruptcy 
hâve denounced assignments at cqi^mon law for the benefit of cred- 
itors to such an extent as to mark them as so far against the policy 
of the law that ail parties thereto are particeps criminis, and that none 
can establish thereunder any rights pro or con. Thefè are several 
answers thereto. First of ail, even if assignments were strictiy void 
as such, the assignées, until the intervention pf proceedings in bank- 
ruptcy, would stand as the agents of the assignors, coupled with pos- 
session; and so, having acted inrtocently in their behalf, they would 
become êntitled as such agents to receive their disbursements and a 
reasonable compensation, and to hold a lien therefor on the property 
in their hands. This was well stated by Mr. Justice Brown, then a 
district judge, in Hunker v. Bing (D. C.) 9 Fed. 277, 281, where, un- 
der a previous statute in bankruptcy, he said that the respondent in 
that case, who was an assignée under a common-law assignment, might 
be regarded as a "factor or agent" of the assignor; so that he might 
be held "as having done what he did under an implied request to that 
efïect, and to hâve acquired thereby an équitable lien upon the prop- 
erty in his possession for his necessary services and disbursements 
therein, which should be respected in bankruptcy so far as they hâve 
been necessary and bénéficiai to the gênerai creditors, or such as the 
assignée in bankruptcy would otherwise hâve incurred." Mr. Justice 
Gray, in Bryan v. Bernheimer, 181 U. S. 188, 192, 193, 21 Sup. Ct. 
557) 45 L. Ed. 814, noticed the same fact when he said that an as- 
signée under a gênerai assignment is not one for value, but simply 
"an agent" for the distribution of the proceeds of the debtor's prop- 
erty among his creditors. 

Indeed, this proposition of agency îs well illustrated by the fact 
that, ordinarily, common-lavv assignments contain a clause expressly 
making the assignée the agent of the assignor; but this clause, of 
course, is not necessary, because, if the assignment becomes inef- 
fectuai as an assignment and as creating a technical trust, the agency 
is implied by law. On the other hand, it is not to be inferred that 
the assignor and the assignée are at liberty to create the terms of this 
agency at their own option. From the time the assignor déclares 
his insolvency by making an assignment, his property must be held 
equitably for the benefit of his creditors, and he can dô nothing which 
will embarrass or préjudice them in reaHzing therefrom, whether the 
resuit is that they are administered under the commôn-law assign- 
ment or ultimately go into the hands of a trustée in bankruptcy. 
Therefore, in no event can he impress on them a lien for any amount 
of compensation arbitrarily agreed on. Anything in this direction 
beyond what would be reasonable and équitable would be contrary 
to the policy of the law, and would be declared invalid by the court 
having jurisdiction of the trust if the assignment is worked out at 
common law, or by the court in bankruptcy if the property fînally 
cornes under its control. 

Thèse principles fully justify a reasonable claim on the part of the 
petitioners. No authority cited to the contrary, either under the 
présent statutes of bankruptcy or any previous act, is of sufficient 
weight or force of reasoning to preponderate against this conclusion. 
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Therefore, even if it could be sustained that the statutes denounce 
thèse assignments as contrary to their policy, the especial proposi- 
tion correctly announced by Mr. Justice Brown would require that the 
decree under considération should be reversed. 

In illustration of this conclusion, it is to be noted that, even in 
cases of conveyances which are fraudulent at common law either by 
implication or intent, no such décisive rule exists as that claimed by 
the trustée. It is obvions that even one who receives a conveyance 
fraudulently may render such services with référence to the property 
involved as to enhance its value as it finally comes into the possession 
of creditors. It is also évident that under such circumstances there 
would be no equity in permitting the creditors to receive such en- 
hanced value without compensafion therefor. Of course, no allow- 
ances could be made when the property is recovered from the fraudu- 
lent purchaser by a suit at common law ; but it is otherwise when the 
creditors find it necessary, for the purpose of impeaching the fraudu- 
lent conveyance, to apply to the chancery courts for their assistance. 
This is stated in Cléments v. Nicholson, 6 Wall. 299, 312, 18 L. Ed. 
786, as follows : 

"A sale may be void for bad faith though the buyer pays the full value 
pf the property bought. This is the conséquence where his purpose is to aid 
the seller in perpetrating a fraud upon his creditors, and where he buys 
recklessiy, with guilty knowledge. When the fact of fraud is established in 
a suit at law, the buyer loses the property without référence to the amount 
or application of what he bas paid, and he can hâve no relief either at law 
or in equity. When the prooeeding is in chancery, the jurlsdlction exercised 
is more flexible and tolérant. The equity appealed to, while it scans tho 
transaction with the severest scrntiny, looks at ail the facts, and, giving to 
each one its due weight, deals with the subject before it aecording to Its own 
ideas of right and justice. In some instances it visits the buyer with the 
8ame conséquences which would hâve followed in an action at law. In 
others it allows the security to stand for the amount advanced upon it. In 
others it compels the buyer to account only for the différence between the 
under priée which he paid and the value bf the property. In others, although 
he may hâve paid the full value, and the property may hâve passed beyond 
the reaeh of the process of the court, it regards him as a trustée, and charges 
him accordingly. Where he has honestly applied the property to the liabilities 
«f the seller, it may liold him excused from further responsibility. The car- 
«inal principlc in ail such cases is that the property of the debtor shall not be 
diverted from the payment of his debts to the injury of his creditors by means 
of the fraud." 

This was cited with approval in Davis v. Schwartz, 155 U. S. 631, 
639, 15 Sup. Ct. 237, 39 L. Ed. 289, and its rules are accepted by lead- 
ing authorities. Wait on Fraudulent Conveyances (3d Ed.) 346. 
What was said by Mr. Justice Curtis in Hastings v. Spenser, i Curt. 
504, Fed. Cas. No. 6,201, must, of course, be qualified by the later 
décision in Cléments v. Nicholson. If equity applies such rules with 
référence to conveyances which are denounced by the common law 
as properly fraudulent, how much more liberally will it apply them to 
transactions like that at bar. 

But neither the présent statutes of bankruptcy nor any prior act do, 
or did, unqualifîedly denounce an assignment like that at bar, in- 
tended for the equal distribution of the property of a failing debtor 
among creditors, without any attempt to defraud or embarrass per- 
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sons to whom he is under liability. In this respect, assîgnments at 
common law stand precisely as do proceedings for the appointment 
of receivers by fédéral courts or state courts, which, under the act to 
amend the Act of July i, 1898, approved February 5, 1903, become 
a sufficient basis for an învoluntary pétition. In section 2 of that act 
(32 Stat. 797, c, 487), the making a gênerai assignment and an ap- 
plication for a receiver, under the circumstances named therein, are 
classed together ; so that there is nothing in the ternis of the présent 
statutes of bankruptcy to justify a claim that an assignment for the 
benefit of creditors, like that at bar, is any more in fraud of the stat- 
utes, or denounced by them, than the action of a state tribunal, which 
may be one of the highest authority, in proceeding on an honest ap- 
plication for a receiver. It can be no more reprehensible to make an 
assignment in favor of creditors, free from any attempt to embarrass 
them and from any dishonest purpose, than to apply to a fédéral court 
or state court for the appointment of a receiver ; and the bankruptcy 
statutes do not seek to punish one more than the other. 

It was suggested at bar that the présent statutes in bankruptcy 
put some mark of réprobation on assignments for the benefit of 
creditors beyond any prior like législation; but no spécification of 
any reasons for this assertion was given us, nor any authority cited 
in support thereof. There is nothing peculiar in the language of the 
existing statutes in support of such a proposition. Therèfore the 
décisions of the Suprême Court under prior législation hâve full ef- 
fect, espécialiy as that court then held that a gênerai assignment for 
the benefit of creditors was an act of bankruptcy. West Company 
V. Lea, 174 U. S. 590, 595, 19 Sup. Ct. 836, 43 L. Ed. 1098. That 
there was nothing unlawful in such an assignment, but that it was 
merely voidàble by proceedings in bankruptcy, and meritorious unless 
avoided, has been clearly affirmed by the Suprême Court under the 
prior statutes. Mayer v. Hellman, 91 U. S. 496, 23 L. Ed. 377, con- 
tains nothing of much importaifce on this topic, as it relates simply 
to an assignment made earlier than the period with référence to which 
it could be avoided by the bankruptcy. The opinion, however, ob- 
serves, at page 501, that the assignment in that case was not a pro- 
ceeding in hostility to the creditors, but for their benefit. In Reed v. 
McIntyre, 98 U. S. 507, 25 L. Ed. 171, a creditor who had levied an 
exécution on assigned property sought to obtain a priority over the 
bankrupt's estate in whose behalf the assignment had been avoided. 
The opinion, at page 509, observes that the assignment was made in 
good faith, for the purpose of securing an équitable distribution, and 
without any intent to hinder, delay, or defraud creditors. At page 
512 it refers to the fact that there had been no controversy between 
the assignée in bankruptcy and the assignée under the common-law 
assignment, which, it says, was "due, doubtless, to the fact that the 
administration of the debtor's efïects in the bankruptcy court would 
accomplish the same end designed by the assignment; namely, the 
distribution of the property for the equal benefit of ail the creditors." 
This is enforced again at page 513, where the opinion observes that, 
even if the assignment was an act of bankruptcy — and we hâve already 
observed it was subsequently determined that it was — yet it was not 
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invalid except with référence to proceedings under the statute. It 
further observes, in effect, that the object of a gênerai assignment con- 
forms to the policy of the statutes of bankruptcy; because it says 
that, if it should be held that the litigating créditer in that case could 
hâve accompHshed his purpose, the resuit, in his obtaining priority 
over the other creditors, would hâve been that the bankruptcy pro- 
ceedings were the instrument of defeating the very purpose which 
the bankruptcy statute intended to serve, namely, the same distribu- 
tion among the creditors which the assignment sought to accomplish. 
Boese v. King, io8 U. S. 379, 27 L. Ed. 760, goes even further in its 
statements. There was a dissent, but it did not touch any question 
we are considering. It arose out of the fact that the assignment was 
made with expressed référence to a state statute which had been ren- 
dered inoperative by the bankruptcy législation of Congress. At 
page 385 the court suggested \yhat was afterwards held, as we hâve 
already said, in West Company v. Lea, supra, that a gênerai assign- 
ment for the benefit of creditors was an act of bankruptcy. On page 
386 the opinion adds that, in the absence of proceedings in bankruptcy, 
and so long as the debtor did not object, "the assignées had authority 
to sell the property and distribute the proceeds among ail the cred- 
itors." The opinion then considers the effect of the local statute. 
On page 387 it repeated the observation made in Reed v. Mcintyre, 
that, except as against proceedings in bankruptcy, the assignment was 
valid for the purpose of securing an equal distribution of the estate 
among ail the creditors in proportion to their several demands. 

Nothing in thèse expressions of the Suprême Court déclares that 
gênerai assignments, honestly made, are contrary to the policy of 
the bankruptcy statutes ; and, on the other hand, they are 'declared 
to be in harmony therewith. The trustée, however, relies on Bryan 
V. Bernheimer, 181 U. S. 18S, 21 Sup. Ct. 557, 45 L. Ed. 814, and In 
re Sievers (D. C.) 91 Fed. 366, affirmed in Davis v. Bohle, 92 Fed. 
325, 34 C. C. A. 372. The question before us, however, was not con- 
sidered in any of those cases ; and, indeed, the only authority brought 
to the attention of the court which we are called on to accept is Louis- 
ville Trust Company v. Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 
L. Ed. 413. The case immediately preceding, Mueller v. Nugent, 
184 U. S. I, 22 Sup. Ct. 269, 46 L. Ed. 405, to a certain extent broad- 
ened the application of Bryan v. Bernheimer; but Louisville Trust 
Company v. Comingor gave a new limitation with référence to pro- 
ceedings involving questions of the claims of assignées like those at 
bar, which left the décisions relied on by the trustée inapplicable. 
It is true the court did not pass directly on the présent issue. It 
held, however, that an assignée under a gênerai assignment for the 
benefit of creditors who makes a claim for services and disburse- 
ments, notwithstanding the assignment has been set aside by subsé- 
quent proceedings in bankruptcy, has so far an adverse right that he 
may be entitled to an adjudication thereon by a court of gênerai 
jurisdiction, so that Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 
44 L. Ed. 117s, appHes. This excludes the cases now relied on by 
the trustée. The implication from Louisville Trust Company v. Co- 
mingor, however, is very forcible, because, if the law is absolute, as 
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daimed by the trustée and as held in the decree appealed from, that 
such assigptiees as those at bar can maintain no daim for services and 
disbursements, the case decided in Louisville Trust Company v. Co- 
mingor would apparently hâve been anticipated by Bryan v. Bern- 
heimer, as supplemented by Mueller v. Nugent. If the assignée in 
Louisville Trust Company v. Comingor had in law nO shadow of 
daim, Bryan v. Bernheimer would hâve sufficiently disposed of him. 

On the whole, it is plain that, under the spécial circumstances of 
many cases of this character, there may arise a strong equity in favor 
of such allowances as are now daimed, and that there is no provision 
of statute, and no déclaration of any court pf authority, holding that, 
as a matter of law, they should never be granted. On the other hand, 
so far as there are any indications which we are bound to regard, 
they are to the contrary. Therefore, in the présent case, the District 
Court should ascertain and détermine whether, under ail the circum- 
stances, the petitioners are equitablyentitled to their disbursements,^ 
or any part thereof, reasonable allowances for their services, and 
protection against outstanding daims for rent. None of thèse mat- 
ters should be disposed of on any arbitrary ruie of law that neither 
class of allowances can be made, but they should be determined ac- 
cording to what is reasonable and équitable in view of ail the condi- 
itions. 

Since this was prepared, the Suprême Court passed down its opin- 
ion in Randolph v. Scruggs, 190 U. S. 533, 23 Sup. Ct. 710, 47 L. Ed. 

, which assures us that the conclusion reached herein is correct. 

Nevertheless, Randqlph v. Scruggs does not cover ail the détails in- 
volved at bar. Moreover, the directions and accompanying explana- 
tions herein contained seem necessary for the guidance of the District 
Court. We note, however, that Randolph v. Scruggs, at page 539, 

190 U. S., page 712, 23 Sup. Ct., 47 L. Ed. , is careful to hold that 

an équitable and reasonable allowance for the services of assignors 
like the petitioners is for only such as hâve "benefited the estate." 
Therefore that limitation, and ail the phraseology of the opinion in 
Randolph v. Scruggs, must be understood as adopted by us. Sum- 
mers v. Abbott, 122 Fed. 36, decided by the Circuit Court of Appeals 
for the Eighth Circuit, sustains our conclusions, although it omits the 
limitation imposed by the Suprême Court. 

I<et there be a decree in accordance with our opinion passed down 
this day, with costs for the petitioners. 
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LOWRIB V. H. A. MELDRUM CO, 

(Circuit Court, W. D. New York. August 5, 1903.) 

No. 181. 

1, Patents— Invention— New Combination dp Old Eléments. 

An arrangement of parts in combination so as to produce a new and 
useful resuit sliows invention, altliough sucli parts separately were weil 
linown and in common use, wliere such combination, for the purpose 
intended, was net obvions to persons of ordlnary mechanical skill. 

3. SamE— CONSTKDCTION OF ClAIMS. 

The effect of the words "substantlally as described" in a daim of a 
patent is not to limit the daim to the précise construction shown in 
the spécification, nor to deprive the patentée of the benefit of the doc- 
trine of équivalents, where hls invention is of a primary character. 

S. Same— Infringement— Gakment Fastener. 

The Steel patent. No. 652,407, for a garment fastener for attach- 
ment to a corset, and designed to hold down the skirt band and belt 
so as to give the waist an elongated appearance in front, was not an- 
ticipated, but the device performs a new function and shows Invention. 
Claims 1 and 3 construed, and held infringed. 

In Equity. Suit for infringement of letters patent No. 652,407, for 
a garment fastener, granted to Anna M. K. Steel June 26, 1900. On 
final hearing. 

Brundage & Dudley (Frederick F. Church, of counsel), for com- 
plainant. 

D. Frank Lloyd (Charles H. Brown, E. Hayward Fairbanks, and 
Harry Cobb Kennedy, of counsel), for défendant. 

HAZEL, District Judge. The bill in this case charges infringe- 
ment of patent No. 652,407, granted June 26, 1900, to Anna M. K. 
Steel, for a new and useful improvement in garment fasteners. The 
complainant is the owner of the patent, having acquired such owner- 
ship by an assignment which shows good title, and no substantial rea- 
son appears for rejecting the assignment because of faulty exécution. 
The object and scope of the invention is to provide means for fasten- 
ing women's wearing apparel. The device is specially designed to 
be secured to the front of the clothing, and to the corset, so as to 
prevent the skirt from raising or working upwards. The device, 
when in use, produces toward the front a sloping of the skirt band 
and belt, the effect of which will appear presently. It appears by 
the spécification that the invention — 

"Consists, essentially, of a garment fastener composed of a shank provided 
wlth means for its attachment to the fastening devices of the corset, and pro- 
vided at its upper end with hooks located in position to engage with the upper 
edge of the skirt band, and with hooks located above the plane of the first 
hooks, and adapted to engage with the upper edge of the belt." 

The involved claims are the first and third, which read as follows : 

"(1) A garment fastener provided with means for Its attachment to the fas- 
tening devices of a corset, and with two outwardly and downwardly extending 
hooks, each in a différent plane, the one being adapted to engage with the 
upper edge of the skirt band, and the other with the upper edge of the belt, 

substantially as described." 



1[ 1. See Patents, vol. 38, Cent. Dig. §§ 28, 29. 



762 124 FEDERAL REPORTER. 

"(3) A garment fastener eomprising a shank havlng means for îts attach- 
ment to a corset, and provlded with a row pf outwardly and downwardly ex- 
tending hooks projectlng from latéral extensions on sald shank, and with a 
second row of outwardly and downwardly extending hooks in a différent plane 
from that of the flrst row, substantially as and for the purpose speeified." 

The spécification substantially states that a single hook for the 
skirt band and a single hook for the belt are sufficient to perform 
the functions of the device. The use of double hooks, however, is 
preferred. The answer dénies complainant's title to the patent in 
suit, sets forth noninfringement, watlt of novelty, and anticipation. 

The patented device consists of a shank or narrow métal plate pro- 
vided longitudinally with a séries of apertures or stud slots. When 
the garment fastener is secured or clamped to the ordinary corset 
stud, it fits xlosely to the corset, extending upwards from the band 
where the plate or shank is attached. The shank at the upper end 
has preferàbly two sets of hooks on différent planes, one set above 
the other, each extending laterally from the shank. The hooks ex- 
tend forwardly and downwardly so as to facilitate holding the top of 
the skirt underneath the lower set of hooks, and the belt underneath 
the upper set. Such an arrangement of the garment or skirt prevents 
rufifling, holds the same snugly in a predetermined position, prevents 
the skirt or waist from wofking up, and tends to impart to the person 
of the wearer an extended waist. It is clear that the functional ob- 
ject of the patent is secured by the arrangement of hooks in différent 
planes extending forwardly and downwardly, thus permitting an en- 
gagement of the skirt and belt, resulting in a waist band of the skirt 
being held "down in front, and giving to the belt, which is held in 
place by the upper hooks over the waist band, a curvature which 
lends symmetry to the body. This resuit may be attained either by 
the use of two hooks, one above the other, or by rows of hooks in 
différent alignments, one above the other. The various éléments 
which contribute to the combination described in the spécification, 
when separated, are not new. The combination of éléments, how- 
ever, consisting, first, of meahs for fastening the garment fastener 
to the corset, and, second, latéral hooks, on difïerent planes, extend- 
ing outwardly and downwardly, so adapted as to engage the skirt 
by a lower hook or hooks, and to engage the belt by an upper hook 
or hooks, is a new achievement, and seems to produce a new and 
useful resuit, never attained before. Such an arrangement of parts, 
though well known separately and in common use, has, nevertheless,. 
évidence of invention, and is therefore entitled to protection from 
an infringer. Loom Co. v. Higgins, 105 U. S. 580, 26 L. Ed. 11 77; 
Hailes v. Van Wormer, 20 Wall. 353, 22 L. Ed. 241 ; Hobbs v. 
Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 L. Ed. 586. In my opinion, 
none of the patents hereinafter referred to, and claimed to anticipate, 
produce a similar resuit, or perform the same functions. 

The patent is attacked upon two principal grounds, to wit, its in- 
validity because of the prior art, and such Umitations of claims i and 
3 that defendant's device is not within its provisions. It is conlended 
as to claim i that it must be limited to the use of two hooks extend- 
ing outwardly and downwardly one above the other, and means for 
fastening the same to the corset studs; and claim 3, likewise, must 
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be restricted to a shank having upper and lower rows of hooks ex- 
tending outwardly and downwardly on différent planes, and projected 
laterally on said shank. An examination of the daims of the patent 
shows that claim i provides for means for attaching a garment 
fastener to two outwardly and downwardly extending hooks, each in 
a différent plane. Claim 3 comprises a shank having means for se- 
curing same to the corset with two rows of outwardly and down- 
wardly extending hooks on a différent plane, and projecting laterally. 
The question of infringement or noninfringement must be decided by 
the restrictions which the prior art justifies placing upon the patent 
in suit. The antécédent patents chiefly relied upon are those of Tow- 
son, No. 189,154, dated April 3, 1877; design patent of Bunnell, 
No. 25,795, dated July 21, 1896; Morrow, No. 347,276, dated Au- 
gust 10, 1886; Sanders, No. 413,401, dated October 22, 1889; and 
Dunbar, No. 632,342, dated September 5, 1899. The Towson pat- 
ent discloses a shank having apertures or slots suitable for fastening 
to the corset stud, and a hook at its upper end. The Morrow patent 
has a hook at the upper end of the plate, and a safety pin at the bot- 
tom. The Sanders patent is for a belt support. It consists of a 
shank (without apertures) having two hooks at its upper end, extend- 
ing outwardly and downwardly on the same plane. The hooks are 
adapted to engage with the band or belt at its upper edge. Not- 
withstanding the shank and configuration of the hooks at the upper 
end, the device is impracticable for the précise uses for which the 
invention in suit was designed. Its chief purpose is to hold a belt 
ordinarily worn in athletic games, in position attached to the trous- 
ers, to prevent it from slipping upwards. The Bunnell design pat- 
ent has a garment supporting buckle adapted to retain in position 
the skirt or shirt waist. The device differs essentially from that of 
complainant. It has a rectangular or horizontal bar which carries 
midway of its length an ornamental hook which may be used for sup- 
porting a belt or skirt. Its utility dépends entirely upon its pleasing 
appearance, and not upon its construction. The Dunbar patent is for 
a skirt clasp. It has two members adapted to be fastened to op- 
posite ends of the skirt band, and carrying in opposite directions 
vertical hooks. It will be noted that none of thèse patents hâve a 
construction such as the Steel patent, and therefore are unable to 
perform the same functions. The essential éléments of complain- 
ant's patent is comprised in the particular configuration of the hooks, 
and hence must be considered from that standpoint, in connection with 
the prior art. The évidence shows that the method of arranging 
the skirt or waist and belt, as described in the spécification, is owing 
to a prévalent fashion, which apparently decrees a peculiar lengthen- 
ing or sloping appearance of the wearer's waist. Does the concep- 
tion of the complainant produce this resuit, to the exclusion of gar- 
ment fasteners of the prior art? This question, as already remarked, 
must be answered in the affirmative. As each claim of the patent in 
suit is enabled to perform a new function, which apparently is useful, 
as the court may well assume from the large sales of the patented 
device, it foliows that such patent must be protected against an équiv- 
alent device which performs the same function. Stirrat. et al. v. 
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Excelsior Mfg- Co., 6i Fed. 980, 10 C. C. A. 216; Adam v. Folger 
(C. Ç. A.) 120 Fed. 260; Parramore v. Taylor, 114 Fed. 97, 52 C. 
C. A. 45. The limitations contained in the words "substantially as 
described," at the end of each daim in suit, cannot in this case be 
given the légal effect contended for by counsel for défendant, who 
relied on the doctrine of Boyden Co. v. Westinghouse Co., 70 Fed. 
816, 17 C. e. A. 430, and Mitchell v. Tilghman, 19 Wall. 287, 22 
L. Éd. 125. The doctrine applicable to this contention must be lim- 
ited and applied as the words of limitation above referred to are ex- 
plained in the case of Hobbs v. Beach, supra. In the Hobbs Case 
the implication is clear that, if the invention be a primary one, the 
patentée ought not to be restricted to the exact mechanism de- 
scribed. Under such cirçumstances he is entitled to the benefit of the 
doctrine of équivalents, notwithstanding the use of the limiting words 
"substantially as described." Morley Machine Co. v. Lancaster, 129 
U. S. 263, 9 Sup. Ct. 299, 32 L. Ed. 715. Applying the doctrine of 
thèse cases to the case at bar, an infringement of complainant's de- 
vice is apparent, although the device manufactured and sold by de- 
fendant is quite différent in construction from that of complainant. 
Nevertheless it substantially embodies those features of the inven- 
tion which difïerentiate the patent in suit from the known field. De- 
f endant's garment fastener accomplishes the same resuit as that of 
complainant. The substitution of a suitable narrovv plate, with a 
safety pin at the lower end, to facilitate securing the same to the 
corset waist, for a shank hàving apertures to engage the corset studs, 
is immaterial. Def endant's device has two lower hooks (broader than 
those of complainant) to fasten the shirt waist or skirt band, and one 
at the upper to hold the belt in place. This arrangement produces 
precisely the same fastening efïect as that of the invention in suit. 
Thus construing the scope of claims i and 3 of the Steel patent, it 
follows that the defendant's device is an infringement of them. 

Complainant is entitled to a decree for injunction and accounting. 
Decree may be entered accordingly. 



KIROHBEBGBR et al. v. AMERIOAN ACETYIJÎNB BTJRNEE CO. et al. 
(Circuit Court, N. D. New York. August 5, 1903.) 

1. Patbnts— Procebs Claims— Validitt. 

Tlie Dolan patent, No. 589,342, for a tip for acétylène gas bumers, 
describes and claims a process for burning acétylène gas, and also a 
tourner for carrying such process into effect. Claims 1 and 2, covering 
the process, are valid as describing and claiming a true process, producing 
a new and useful resuit, which may be carried out by any suitable ap- 
paratus, and are not merely descripti?e of the use or functlon of the 
burner shown in the spécification and drawings and claimed in the fol- 
lowing claims. 

2. Bame — Anticipation— iNOPBRATiVBMBiss of Allegkd Anticipatory Device 

The défense of anticipation is not made out where the alleged an- 
ticipatory process or machine Is inoperative or a failure, while that of the 

If 2. See Patents, vol. 38, Cent. Dig. § 73. 
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patent is operative and successful, even though the same déviées or part? 
are used, but combined In a new way. 

8. Samb— Infkingbment— AcETTLENB Gas Borneh. 

The Dolan patent, No. 589,342, for a process of burning acétylène gas, 
which consists in surrounding a jet of gas with an envelope of air at the 
discharge orifice of the bumer, for the purpose of preventing its com- 
bustion in immédiate contact with the burner and untll it has been pro- 
jeeted some distance therefrom, and also for a burner-tip adapted to 
carry out such process, was not anticipated, shows invention, and is en- 
titled to a broad construction, as embodying the flrst successful process 
and device for the purpose iitended. Claims 1, 2, 3, and 4 construed, 
and held Infringed. 

* Same — Validitt. 

A patent for a device which states tiiat a part is preferably made of 
a stated material is not rendered invalid by the fact that when such part 
is made of a certain other material the device is inoperative. 

6. Same— Suit for Infringbment— Stipulation as to Issues. 

Where a suit for Infringement of a patent came on for hearing after 
the proofs had been closed, with an admission in open court as to the 
points in dispute, no claim being made agaiiist tlie complainant's title. 
such title is admitted, and eau not be tliereafter questioned. 

In Equity. 

The blll of complalnt In thls action is flled for the purpose of enjoining and 
restraining the défendants from directly or indirectly mailing, constructing. 
vending, counterfeiting, or Imitating an invention clalmed to belong to the 
complainants, and alleged to be covered and protected by letters patent No. 
589,342, issued to the Acétylène House Lighting Company, on application of 
Edward J. Dolan, as assignée, by mesne assignments dated August 31, 1897, 
and thereafter assigned by mesne assignments to Charles W. Iden, whereby 
he becanje and now remains the sole owner of said letters patent, and also 
for an accounting for damages alleged to hâve been sustained by the infringe- 
ment of said patent. 

Dickerson, Brown & Raegener, for complainant. 

Frederick F. Church (Melville Churcli, of counsel), for défendants. 

RAY, District Judge. The bill of complaint, after alleging the 
grant of the patent hereinafter mentioned and the assignment thereof 
to Charles W. Iden, accompanied by an allégation that he is now the 
sole owner thereof and entitled to recover for any past infringement 
thereof, allèges that said Charles W. Iden, said owner, on the 24tli 
day of April, 1901, for good and valuable considération and upon cer- 
tain conditions, granted unto the complainants Moritz Kirchberger, 
Benno von Schwarz, George von Schwarz, and Philip von Frays, as 
copartners, the sole and exclusive right to make, vend, and use 
throughout the United States of America burners adapted to the 
burning of acétylène gas, and made in accordance with the said letters 
patent, for and during the entire term of such letters patent, and that 
the said licensees hâve fully complied with ail the conditions and re- 
quirements of the said exclusive license, and that the same is still in 
full force and unrevoked. It is alleged that the licensees since they 
became the owners hâve expended large sums of money in and about 
the said invention, etc., and that the défendant the American Acétylène 
Burner Company, well knowing the premisas and rights secured to 
the complainants, hâve infringed the complainants' rights within the 
Northern District of New York and elsewhere, unlawfully and wrong- 
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fully, and are threatening to continue said înfringement, and that large 
damages hâve been sustained, etc. Notice of the infringement and 
violation of the rights of the complainants and a request to desist 
and refrain therefrom is also alleged. 

The patent alleged to be infringed ■Was issued upon application of 
Edward J. Dolan, August 31, 1897, for "Tip for Acétylène Gas Burn- 
ers." The claims alleged to be infringed are as follows: 

"(1) The process of burnlng acétylène gas, which consists in projecting a 
small cylinder of gas, in surrounding the saîne with an envelop of air insiifR- 
cient to cause combustion of ail the gas, and in finally supplying the gas 
with an additioual amount of oxygen by allowing the stream of gas to ex- 
pand above the burner-tip into contact with the ahr, thereby burning the 
same, substantially as described. 

"(2) The process of burning acétylène gas, which consists in projecting 
toward each other two cylinders of acétylène gas, in surrounding the same 
with envelops of air insufflcient to produce combustion of ail the gas, and in 
ûnally causing the cylinders of gas to Impinge upon each other and produce a 
flat flame, substantially as described. 

"(S) The combination in an acétylène burner of the blocb, A, having the 
minute opening, C, the cylindrical opening, E, opening without obstruction to 
the atmosphère, and the air passages, a, substantially as described. 

"(4) Tlie combination in an acétylène burner of two air-mixing burners 
mounted upon a suitable support, and incllned toward each othei", the said 
burners heing each provided with ah air-ejecting apparatus within the burner 
itself, substantially as described." 

The spécifications are as follows : 

"This invention relates to a new and usefui process for burning rich gases, 
particularly acétylène gas, and to a new and usefui improvement In burners 
for carrying the same into efCeet. 

"It is well Icnown that great difficulties hâve been éxperienced in the mak- 
ing of a suitable burner for acétylène gas. The difficulties hâve largely been 
due to the fact that af ter a certain time of burning a deposit bas been formed 
at the point of exit of the gas from the burner, which has gradually ehoked 
the outlet and distorted the flame. This difflculty is not cured by merely 
mingllng air with gas before it is burned. The difflculty seems to be due to 
the fact that acétylène décomposes at about a red beat, forming benzol, car- 
bon, hydrogen, and other comppunds. If at this point of décomposition a 
réceptive surface is présent, the carbon is liliely to deposit upon such surface, 
producing the difflculty aboyé described. It is obvious that if a substantial 
séparation can be made betwèen the burner-surface and thè acétylène as it 
issues from the burner this depogit is less llkely to occur. This deposit has 
also been found in practlce to be less when acétylène mingled with air is 
burned than when pure acétylène is burned. 

"The burner which is the subject-matter of this application avoids the diffi- 
culties herein referred to, and by combining two independent gas jets at a 
proper angle produces a flat flame. Thèse gas jets: issue from two circular 
orifices, pass through a chamber, where they are surrounded by the indrawn 
air, and flnally meet in space to produce a flat flame. I generally mount thèse 
jets upon two sépara te arms, having a proper inclination toward each other. 
This, however, is not essentlal, since they might be mounted in the same 
standard. . 

"The object of my présent invention is to provide a gas burner of the char- 
acter described, the construction of the burner being such as to efl^ectually 
overcome the objections to' former burners, hereinbefore noted, and to provide 
a burner the use of which will resuit In pèrfeet combustion of the gas. 

"To thèse ends, and to such others as. the invention may pertaln. the same 
consists in the peculiar construction of the burner, and in the combination, 
arrangement, and adaptation of parts, ail as more fully herelnafter described, 
shown in the accompanying drawings, and then specifleally defined in the ap- 
pended claims. 
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"The invention Is clearly lUustrated In the accompanying drawings, which, 
witti the letters of référence marked thereon, form a part of this speciflcation, 
like letters o( référence indicatlng the same parts tUroughout the several 
views, and in which drawings Fig. 1 is a central longitudinal section of a 
gas burner embodying my improvements; Pig. 2 is a lilce view of a modified 
form of the burner; Flg. 3 is a perspective view of the preferred form of 
burner shown in Fig. 1; Fig. 4 is a like view of the burner shown in sectiou 
in Fig. 2; and Fig. 5 Is a side élévation of a duplex burner. 

"Référence now being had to the détails of the drawings by letter, A 
désignâtes a gas-burner tip which is preferably made of lava or other material 
of a like character adapted to the purpose. ïhis tip is preferably made in a 
single pièce, and may be provlded with the usual screw threads, which serve 
to permit the ready attachment of the tip to the body portion of the burner. 

"The tip, A, Is, at a point at or near its longitudinal center, provlded with 
a contracted passage or opening, C, which connects the two larger chambers 
or gas passages, B and E, the sald cylindrical passage, B, terminatlng at the 
extrême end of the bumer-tip, thns afCording an enlarged passage for the gas. 

"In order to prevent the deposit of carbon withln the burner or at the 
burner top, and thereby insure a perfect combustion and a smokeless flame at 
the point where the same Is formed, I provide a séries of inclined air passages, 
a a, which lead into the enlarged passage, E, above the point at which the 
contracted opening, C, is provided. Ordinarily a single row or séries of thèse 
air passages will be found to be sufficient, as is shown in Figs. 1 and 3 of the 
drawings, though, if for any reason it should be preferred, two or more may 
be provided, as shown in Figs. 2 and 4 of the drawings. 

"In order to produce the best possible results in the use of the burner 
which I hâve deseribed, I flnd it advisable to use the burner in duplex form 
or in pairs, as shown in Fig. 5 of the drawings. It will be observed tliat 
when thus employed the outlets or points of the burner-tips are inclined 
toward each other. The flames from the burner-tips unité at a point between 
and slightly above the plane of the burner-tiçs, where a flat flame is formed. 
The gas, being forced through the contracted openings within the burner 
under pressure, serves to produce a flame clrcular in section, and the uniting 
of thèse two flames produces a broad and uniform flame, having great illu- 
minating power. 

"The opération of this device seems to be that the gas under pressure escap- 
Ing in a cylindrical jet through the opening, 0, draws in on ail sides an 
envelop of air through the openings, a. This is due to the fact that the 
chamber, E, is larger than the outlet, C, and to the fact that the air inlets, 
a, substantially surround the issuing gas jet. The resuit of this arrangement 
seems to be to so cool the outside of the flame as to prevent any deposit of 
carbon at the point of egress. It is, of course, essentlal that the gas hâve 
sufficient pressure — say, from three to four inches of water — to draw in the 
neccssary amount of air. 

"The resuit hère accomplished would not be accomplished by an ordinary 
air-mixing burner, in which the air was mingled generally with the body of 
the gas, as, for instance, a burner of the type patented to Tliomas HoUiday 
on April 20, 1897, No. 581,117. In that type of burner there is an intermediate 
chamber provided for the spécial purpose of mingling the air and gas before 
they eseape from the burner. 

"In my burner an absolutely unobstructed passage is provided for the eseape 
of the original jet of gas, formed by the constricted opening, C. By reason 
of this fact it is substantially necessary to hâve two jets, if a flame of con- 
sidérable candie power is desired. 

"The structure of my burner is such that if ail of the burner were eut off 
in a horizontal plane immediately above the outlet, O, the gênerai shape and 
condition of the flame would not be modified, but in this case an immédiate 
combustion would oceur at the outlet. TTnder the conditions of this burner 
the point where the gas reaches its kindling température is carried upward, 
but the gênerai shape of the escaping gas body is not materially modifled. 
Of course the shape of the body of escaping gas, though cylindrical as it is- 
sues from the round hole, increases somewhat in diameter, approxima..ing in 
some degree to the form of an inverted cône. Though I use the word 'cylin- 
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der' In thls spécification, I do not neceSsarily limlt the shape of the escaplng 
gaa to exa«rtly a true cyllnder, but Intend to Include any other form whidi 
would be snbstantlally équivalent in its opération." 



The drawings annexed are as f ollows : 
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The défendants insîst that as the bill of complaint allèges an assign- 
ment to Iden, and then the grant of an exchisive Ucense during the 
life of the patent to the other complainants, this is équivalent to show- 
ing absolute ownership in the complainants other than Iden, and that 
the complaint must be dismissed as to Iden or as to the licensees, 
The défendants deny infringement, and allège that claims l and 2 are 
invalid and void because their subject-matter was not described nor 
claimed in the application signed and sworn to by the patentée, and 
also set up the défense of anticipation. 

The burners manufactured and sold by the défendants, and which 
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are alleged to infritlge upbn the patent in suit, are known to the trade 
as the "Gem," "Queen," and "Champion" burners, and are made in 
substantial accordance with, and are alleged to be covered by, the 
daims of letters patent No. 617,942, dated January 17, 1899, and No. 
634,838, dated October 10, 1899, both issued to Henry E. Shaffer, 
and which are now owned by the défendant company, though there 
are some différences in structure, which will be pointed out. 
The spécifications and claims of patent No. 617,942 are as follows : 

"Be it known that I, Henry E. Shaffer, of Rocbestcr, in the county of 
Monroe and state of New York, hâve invented certain new and usef ul im- 
provements in burners for acétylène gas; and I do hereby déclare the foUow- 
ing to be a full, elear, and exact description of the same, référence being had 
to the accompanying drawings, forming a part of this spécification, and to the 
référence numerals marked thereon. 

"My présent Invention has for its objects to provide an improved burner 
for gâs rich tn carbon, such as acétylène gas, whereby not only wlll the light 
be improved and more perfect combustion had, but the flame will be free from 
the fluctuations due to variations in pressure of the gas; and to thèse and 
other ends the invention consists in certain improvements hereinafter fully 
described, the novel features being pointed out in the claims at the end of this 
spécification. 

"In the drawings, Fig. 1 is a side élévation of a gas burner constructed In 
accordance with my invention; Fig. 2, a vertical sectional view of the same; 
Fig. 3, a similar view of a modification; Fig. 4, a horizontal sectional view of 
the burner shown in Fig. 3; Fig. 5, a cross-sectional view on the Une, x x, 
of Fig. 2. Similar référence numerals indicate similar parts. 

"In Figs. 1 and 2 I hâve shown the preferred form of burner, consisting 
fcenerally of a body portion, 1, preferably of métal, having a gas passage, 
2, a central chamber, 3, and also an upwardly extending external projection, 
4, preferably formed with the burner body, and projecting between and prefer- 
ably close to the under sides of the fiâmes from two burner-tips, 5, arranged 
with their gas orifices at an angle to each other, and receiving gas from the 
central chamber, 3. The object of the projection, 4, is to provide a mass of 
material below the point of co-operation of two gas jets impinglng at an angle, 
which wlll become heated by proximity to the fiâmes, and wlll in tum react 
npon the gas and promote its combustion, and beat the air that reaches the 
flame from below. In order that as little of the beat of the projection, 4, as 
possible shall be transmitted to the burner body, I reduce the supporting por- 
tions thereof as much as possible by cutting away the métal beneath it, as 
at 6, leaving only the narrow supporting arms, 7, which are strong enougli 
to ho!d the projection, but offer a very small heat-conducting surface. 

"The burner-tips, 5, are each constructed of soapstone, lava, or similar re- 
fractory material, and are preferably provided with two passages, 8 and 9, 
the former constituting the entrance passage, being in communication with 
the interlor of the chamber, 3, and the latter, being the discharge passage, 
extending at an angle to the former and communicating with it through the 
minute gas aperture, 10. The passage, 9, constitutes a chamber for thor- 
oughly mixing the gas issuing from the aperture, 10, with air before burnlng 
it, and, in order to accomplish this in the best manner, I provide the latéral 
air inlets, 11, arranged at right angles to the passage, 9, and about half 
below and half above the bottom of the passage, 9, the minute aperture, 10, 
being of course at the lower side of the latéral air passages, which insures 
the air entering the passages striking the column of gas at rlght angles, and 
when it first issues from the aperture, 10. I prêter to form the passage, 9, 
by drilling in from the outer end of the tip. Then the minute aperture, 10, 
is drilled, and then the passages, 11, are formed by passing a larger drill 
through from side to side of the tip, the center of said drill being about on 
a level with the bottom of the passage, 9, as will be understood from an in- 
spection of Figs. 2 and 5. 

"Near the outer end of the passage, 9, are provided very small latéral pas- 
sages, 12, serving to admit air to the column of mixed air and gas near tbe 
124 F.— 49 
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poiQt of CDmbQBtlon, efCectnally soiiBoiinding it and preTentIng contact with 
the e^emç end of the tlp, thereby prçTentlng undue heatîng of the latter 
and the formation of a deposlt thereoh. Tips thuS constructed I flnd glve 
very good résulta, and Insure the consumptlon of aU of tBe gas, without 
causlng the depositâ which sometimes. Impair the efflclency of burners of this 
class, and by the arrangement of the passages, 8 and 9, at an angle, as shown, 
the tips may be readily employed not ohly in the f orm of burner shown in 
Kgs. 1 and 2 for producing a flat flame, but also to produce separate vertical 
jets, as shown in Figs. 3 and é, as wlll be described. 

"The burner shown Jn Figs. 1 aûd 2 not only is well adapted for use in 
connection with the partlcular form of tlp shown, but the feature of having 
a central gas chamber, 3, âpd Hie gas passages to the tip, ont of line with 
the inlet passages, is partlculai^ly advantageous, because the flànie Is re- 
lieved from fluctuations due to vai^tions in the pressure of the gas, the 
gas contained in the chamber fonnliig a cushion to some extept, ànd insur- 
ing a comparatively even supply to the flame, and the aûgular arrangement 
of the passages, 8 and 9, in thç tlp contributes also to this resuit; 

"While it is désirable to bave the bumer-tips herein shown and described 
arranged at an angle to produce a flRt flame, they are capable of use in a 
burner-body of the form of that shown in Figs. 3 and 4, in which the upper 
portion (Indlcated by 20) is provlded with horizontal radial apertures adapted 
to recelT© the tips, the passages, Ô^ being vertlcally arranged to produce a 
séries of vertical flames, and while I hâve shown four tips attiiched any num- 
ber desired could be employed. In tbls construction also it will be noted that 
the interior of the body constitutes a chamber, and the passages in the tips 
are not in a direct line with tihiei inlet passage, 21, so that the fl,ickering of the 
flame due to variations in pressure Is materially reduced. 

"The tips could be molded or otherwlse formed, if désirable, and the speclflc 
form changed, without departing from the spirit of my invention; but I 
prefer that the channels, 8 and 9, be arranged at an angle, as shown, as 
this feature: prevénts undue flickering by reason of the change in direction 
of the flow of gas, and also facilitâtes the application to the forms of burner- 
bodies shown herein. 

"I claim as my invention: 

"(1) In a burner for acétylène and siqodlar gases, the combination with the 
burner-body having the tapering extension and the round gas apertures dls- 
charging gas in converging streams above the extension, and substantially 
parallel with the faces thereof, thereby causlng the extension to be heated 
by the flames. ; 

"(2) In a humer for acétylène and slmilar gases, the combination with the 
burner-body, having the tapering extension, of tips having the round gas- 
discharge apertures and the surrçnnding air-supply passages, said apertures 
discharging air and gas In converging streams above the extension, substan- 
tially parallel with the faces thereof, thereby causii^ the extension to be 
heated by the flames, 

"(3) The combination with the burner-body and the bumer-tips, dischar- 
ging gas in converging streams above the body, of the extension formed on 
the body, and arranged between the tips, and having a narrow connection 
with the body to prevent conduction of beat to the latter. 

"(4) A burner-tip having the discharge passage or channel open at one 
end to the air, a gas aperture smalier than the passage and arranged at and 
discharging axially into the bottom thereof, and separate air channels extend- 
ing at right angles to the open passage, and operating to supply air to the 
gas as it flrst issues into the passage. 

"(5) A burnerrtip having the discharge passage or channel open at one end 
to the air, a gas aperture smaller than the passage and arranged at and dis- 
charging axially into the bottom thereof, and separate air channels extendlng 
Into the passage at rlght angles theretp and intersecting it in the plane of the 
small gas aperture, whereby the air TïtlH be thoroughly mixéd with the gas 
at the point of exlt into the passage, 

"(6) A tip for acétylène gas burners, composed of a single pièce of refrac- 
tory material having the inlet and discharge passages arranged at an angle 
with each other, and the small gas aperture between the end of the discharge 
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passage and the side of the other, and aîr passages leading into the discharge 
passage. 

"(7) As an article of manufacture, a tip for acétylène gas burners com- 
posed of a single pièce of refractory material having tne entrance and dis- 
charge passages arranged at right angles to each other, said discharge passage 
having separate air passages leading into It from the sides. 

"(8) A tip for acétylène and similar gas burners having the discharge pas- 
sage for the gas and air, the small gas aperture leading into said passage, 
and the separate air passages extending from the outside of the tip into the 
lower end of the discharge passage, and directing the air upon the column 
of gas at right angles to its plane of movement, thereby causing a thorough 
mixture of air and gas. 

"(9) A burner-tip for acétylène and similar gas burners, having the dis- 
charge passage, 9, the small aperture, 10, at the bottom thereof, tlie latéral 
air channels discharging air upon the gas at right angles to the plane of the 
latter and at the sides of the aperture, 10, and the small latéral air passages. 
12, near the end of the passage, 9, substantially as described." 

The spécifications and claims of patent No. 634,838 are as follows : 

"Be It known tbat I, Henry E. Shaffer, a citizen of the United States, re- 
slding at Kochester, New York, Lave invented an Improved Acétylène Gas 
Burner, of which the foUowing is a spécification, référence being had to the 
accompanying drawings. 

"My invention relates to burners for acétylène gas having divergent arms 
provided -with diverging gas passages and converging gas exits and suitable 
air passages to produce a fiât flame, sueh as hâve heretofore been made 
entire of métal, and also vrith métal arms and separable refractory tips. 

"My improved burner is fuUy described and illustrated in the foUowing 
spécification and the accompanying drawings, the novel features thereof being 
specifled in the claims annexed to the said spécification: 

"In the accompanying drawings, representing my improved gas burner, 
Fig. 1 is a side élévation; Fig. la is an enlarged central vertical section of 
Fig. 1; Fig. 2 is a central vertical section; Fig. 3 is a partial side view as 
seen from the direction of the arrows in Figs. 1 and 2; Figs. 4 and 5 repre- 
sent a modification, the latter figure being a partial section on the Une, 5 5. 
Fig. 4. 

"My Improved burner bas a body consisting of the hollow central stem, 
A, having the gas supply passage, C. B B' are two hollow divergent arms, 
having gas passages, D D', which are divergent, and communicate with the 
minute convergent gas exit orifices, F F'. 

"A gas-supply tube is denoted by T. 

"E E' dénote alr-supply passages, which, as shown in Figs. 1 and la, are 
formed by boring through the material betweeu the gas exits and the outlet 
from the mixing chambers, N N'. In Figs. 2 and 5 the air passages, E and 
B', are formed by boring from the rear of the arms, B B', through the mix- 
ing chambers, and are contracted at H K and H' R', respectively. 

"In a modification represented in Figs. 4 and 5, two or more openings, J 3', 
3-, lead the air from the passage, E, to the passage, N, into which the gas 
is delivered from the orifice, F. 

"The air-supply passages deliver air to air and gas mixing chambers, N N', 
adjacent the gas exits. The said chambers are partiaîly bounded on their 
proximate sides by the faces, L L'. In use the burner produces a flat flame 
at O. To insure this form of flame, it is necessary that the jets of gas from 
the two exits accurately impinge as in other well-known burners having op- 
posite gas exits adapted for the production of a single flat flame. Especial 
nicety and accuracy of construction are required in acétylène burners on ac- 
count of the minute size of the gas exits and the conséquent fineness of the 
gas jets. 

"In burners of the same gênerai form, having refractory tips, it bas been 
found impracticable to cernent the tips in the métal burner arms so as to 
insure a suitable alinement of the gas exits and jets. It is therefore the prac- 
tice to light every such burner and adjust the tips after they bave beeu 
cemented in the métal burner-arms by twisting or bending the arms by means 
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of a sultable tool, and thus experimentally secure an adjustment sultable for 
the production of the desired form of flame. The practice Is gênerai^ and is 
iiot only troublesome, but inefficient, for the reason that the high beat to 
whlch tbe burners are subjected in use causes the twisted or bent métal to 
return toward its original position, whereby the gas exits are thrown out of 
proper relation, and the flame changea in form. 

"My Improvement provides, by maklng the burner body and arnis of eue 
pièce of nonmetallic refractory material, that the gas exits can be properly 
formed and arrangea to produce the desired form of flame with certaiuty auJ 
without testing and altering, as in the case of composite burners, and without 
danger of subséquent torsion by hlgh beat. Such improved burners can also 
be made much eheaper than métal burners with refractory tlps. 

"It was suggested in patent No. 618,239, granted me January 24, 1899, that 
burners of the character therein set forth might be made entlre of refractory 
material. The présent Improvement relates to a distinct class of burners, 
which are adapted for and heretofore hâve been provided with refractory 
tlps inserted In divergent arms, and having gas exists dlrected toward each 
other to produce a flat flame, the object being to remedy the before mentioned 
defect in such burners. 

"Having thus described my invention, what I claim is: 

"(1) The hereln described double-jet gas burner, made entire of a single 
pièce of refractory material, with divergent arms having diverglng gas pas- 
sages and converglng gas exits and suitable air passages, ail as set forth, to 
insure and maintain the proper form of the flame. 

"(2) The herein described double-jet gas bui'ner, made entire of a single 
pièce of refractory material, with divergent arms having divergent gas pas- 
sages and converging gas exits and suitable air passages, ail as set forth, to 
insure and maintain the proper form of the flame, said air passages leading 
to mixing chambers adjacent the gas-discharge openings. 

"(3) The herein described double-Jet gas burner, made entire of a single 
pièce of refractory material, having divergent arms with divergent gas pas- 
sages, convergent gas exits communicating therewith, air and gas mixiug 
chambers in communication with the gas exits, and air passages leading into 
the mixing chambers between the gas exits and the outlets from said cham- 
bers." 

The défendants daim that their burners are made in accordance 
with thèse Shaffer patents. Letters patent No. 617,942 are of later 
date than the patent in suit. The défendants' burners are not made in 
strict accordance with this patent, as they do not hâve four air pas- 
sages, neither are the lower air passages found in the défendants' burn- 
ers at a considérable distance from the air openings. The complain- 
ants contend that the patent in suit is for a pioneer invention ; that 
it is of great value ; that the entire calcium carbide and acétylène gas 
industry was at a standstill for the want of a proper burner ; that the 
advantages of the Dolan burner were quickly recognized, and that the 
sales of thèse burners increased rapidly from year to year; that the 
défendants' burners are partially made in accordance with United 
States letters patent No. 617,942 to H. E. Shaflfer; that this patent 
distinctly admits that the burners are provided with an air passage 
near the point of combustion for the purpose of efïectually surround- 
ing the gas, preventing contact with the extrême end of the tip, and 
preventing undue heating of the latter and the formation of deposit 
thereon. 

The défendants contend that the complainants' title is defective ; 
that the proçess claimed in the complainants' patent is the alleged func- 
tion of the burner or for the use of the burner shown and described; 
that claims i and 2 of the complainants' patent are invalid and void 
because their subject-matter was not described nor claimed in the ap- 
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plication signed and sworn to by the patentée ; that amendraents were 
«tllowed beyond the scope of the original spécification and daims, and 
that, therefore, the patent is void; that complainants' admission by 
stipulation that the burners of the Dolan patent in suit are inoperative 
when made of brass limits the alleged invention of the patent to ma- 
terial only ; that défendants' burners nor their use in burning acétylène 
gas infringe the claims of the patent in suit; and that the claims of 
the patent in suit are not capable of a broad construction. 

Claims i and 2 of the Dolan patent distinctly assert that the patent 
relates and is intended to cover the process of burning acétylène gas, 
which process consists in projecting a small cylinder of gas, and in 
surrounding this cylinder of gas with an envelop of air insufïîcient to 
cause combustion of ail the gas, and in finally supplying such gas with 
an additional amount of oxygen by allowing the stream of gas to 
expand after leaving the burner tip and coming into contact with the 
air, and thereby burning such gas in the mode and manner described 
in the spécifications, and the process of burning acétylène gas by 
projecting toward each other two cylinders of acétylène gas, and in 
surrounding such cyHnders of gas with envelops of air insufficient to 
produce combustion of ail such gas, and in finally causing thèse two 
cylinders of gas to impinge upon each other and produce a fiât flame, 
as described. Claims 3 and 4 cover the combination in the acétylène 
burner of the block marked "A," having the opening marked "C," 
another opening marked "E," opening without obstruction to the 
atmosphère and certain air passages, and the combination in such a 
burner of two air-mixing burners mounted upon a suitable support 
and inclined toward each other, the said burners being each provided 
with an air-ejecting apparatus within the burner as described. 

The spécifications state that the invention covered by the patent 
relates both to a new and useful process for burning rich gases, par- 
ticularly acétylène gas, and to a new and useful improvement in burn- 
ers for carrying this process into efifect. Claim i relates to the al- 
leged process through a single burner tip, and claim 2 relates to the 
process carried into efïect by the employment of two tips arranged 
at an angle. 

In Cochrane v. Deener, 97 U. S. 780, 24 L. Ed. 139, the Suprême 
Court of the United States said: 

"A process is a mode of treatment of certain materials to produce a given 
resuit. It is an act, or a séries of acts, performed upon tlie subject-matter 
to be transformed and reduced to a différent state or thing. If new and use- 
ful, it is just as patentable as is a pièce of machinery. In the language of 
the patent law, it is an art. The machinery pointed out as suitable to perform 
the process may or may not be new or patentable, while the process itself 
may be altogether new, and produce an entirely new resuit. The process re- 
quires that certain things should be done with certain substances and in a 
certain order, but the tools to be used in doing this may be of secondary con- 
séquence." 

It is contended that claims i and 2 are void as process patents ; 
that it must, as to thèse claims, be deemed for the use of the burner. 
and hence not patentable. 

An art or opération or process is an act or séries of acts performed 
'-'y some physical agent upon some physical object, and producing 
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on such object some change either of character or of condition. It 
is said to be so far abstract that it is capable of contemplation by the 
mind apart ■ from any one of the spécifie instruments by which it is 
performed. It is so far concrète that it consists in the application oî 
physical force through physical agents to physical objects, and can 
thus become apparent to thé sensés only in connection with some 
tangible instrument and object. i Rob. on Patents, § 159. 

Hère we hâve a process for burning rich gases, particularly acétylène 
gas. It is urged that, as nothing is said in complainants' patent that 
the object or purpose is to produce light or an illumination, we must 
give a narrow construction, and that the light-producing efifect of the 
process, if any, is not covered by the patent. This court is of the 
opinion that this construction is decidedly too narrow. 

The physical object acted upon is acétylène gas, and air operating 
through the burner described is the physical agent, and the change 
produced on the object is that it is burned up, transformed into light, 
or so transformed as to produce light, and so serve a most useful pur- 
pose. Were it not for this particular process, deposits of carbon, etc., 
would be formed, the flame distorted, but little light emitted, etc. 
Certainly the character and condition of the acétylène gas, the object, 
is changed. In order to burn acétylène gas with profit and for use, 
certain instrumentalities for confining it must be used, and the quantity 
being burned at a given time must be limited and controlled. This 
is done by physical agencies — a réceptacle for the gas, and a conductor 
or conductors therefor to the point of combustion. It is not désirable 
to hâve the combustion "lying around lôose." So we hâve a burner 
or tips, etc., and within and just outside the process is carried on as 
the process of dyeing textile fabrics is carried on in a tub or other 
réceptacle. The particular mode of treatment hère specified is to 
separate the escaping column of gas from the burner surface, and pre- 
vent the formation and deposit at this point of benzol, carbon, etc., 
one or more of them, and thus choking the burner, and preventing the 
burning of the gas and the émission of light. This is not only a pro- 
cess, but a useful and a new process, and therefore a patentable pro- 
cess. Claims i and 2 are valid. 

This process doés not consist in the opération of a machine or of 
the burner, and therefore is not the function of the burner. The de- 
fendant says in his brief that the gas would burn if ignited without 
anything being done to it, and that for aught that appears the flame 
produced by the gas would be precisely the same under any and ail 
circumstances, and the burning of the gas is not in any way dépendent 
upon the particular structure of the burner having air passages dis- 
charging air upon or surrounding the column of gas before ignition. 

With this contention this court does not agrée. Water heated in 
a pan would give ofï steam, but will it be contended that a process for 
confining and applying steam so as to make it useful and a power in 
the hands of man is not patentable? The doctrine is firmly estab- 
lished that a new mode of opération or a manner of making is equally 
patentable with an operating instrument or with an object made. An 
artificial opération performed by physical agents, and producing physi- 
cal effects, when within the domain of the industrial arts, is a true 
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invention, and can be patented as such without référence to the spé- 
cifie instruments engaged or the spécifie objects in wliicli its e&'ects 
may be produced. A machine is a thing, but a process is an act or 
mode of acting. The one is visible to the eye — an object of perpétuai 
observation. The other is a conception of the mind, seen only by its 
efifects when being executed or performed. Either may be the meaus 
of producing useful results. The mixing of certain substances to- 
gether or the heating of a certain substance to a certain température 
is a process. If the mode of doing it, or the apparatus in or by which 
it may be donc, is sufficiently obvious to suggest itself to a person 
skilled in the particular art, it is enough in the patent to point out the 
process to be performed, without giving supererogatory directions 
as to the apparatus or method to be employed. If the mode of apply- 
ing the process is not obvious, then a description of a particular mode 
by which it may be applied is sufficient. There is then a description 
of the process and of one practical mode in which it may be applied. 
Perhaps the process is susceptible of being applied in many modes 
and by the use of many forms of apparatus. The inventer is not 
bound to describe them ail in order to secure to himself the exclusive 
right to the process, if he is really its inventor or discoverer. But 
he must describe some particular mode or some apparatus by which 
the process can be appHed with at least some bénéficiai resuit, in order 
to show that it is capable of being exhibited and performed in actual 
expérience. 19 O. G. 859, 863. 

The application of a known force to known objects in a new manner 
is a new art. Foote v. Silsby, i Blatchf. 445, Fed. Cas. No. 4,916; 
Higgs v. Goodwin, E. B. & E. 529. An art may be either a force ap- 
plied, a mode of application, or the spécifie treatment of a spécifie ob- 
ject, and the art must produce physical efifects; but it is, of course, 
distinct from the instrument which it employs, but any available instru- 
ment may be employed. 

The défendant in his brief says that the invention, if any, is in the 
burner, which, by reason of its structure, prevents the carbon from 
depositing upon it, and the alleged process is merely the function or 
mode of opération of the particular burner, and is therefore not pat- 
entable. This claim is a mistake. The burner is constructed in the 
manner described for the purpose of allowing the process to be car- 
ried on, and the process consists in the gas passing through the con- 
ductor, into which conductor or conductors comes the air through the 
apertures mentioned, and then both the gas and the air, the air sur- 
rounding the gas, and it may be mixing with it somewhat, pass out, 
and the gas is ignited and combustion takes place, and we hâve a 
continued bright illuminating flame. It is not the burner, which, by 
reason of its peculiar construction, prevents the carbon from deposit- 
ing upon it, and which deposit prevents the burning of the gas and the 
illumination desired, but it is the process mentioned which prevents a 
deposit of the carbon. The défendant says that the air does not do 
anything to the gas. This may and may not be true. It passes into the 
same conductor with the gas, and is supposed to surround the column 
of gas, but, while it surrounds it, it may mix therewith to some extent. 
Nor is it necessary to make this process patentable that the patent 
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should describe just how much air is to be allowed to hâve access to 
the gas to envelop it, or how much air would be insufficient to cause 
combustion of ail the gas, etc. It is not sufficient, as has been dis- 
covered by the inventor of this process, that the gas corne in contact 
with the air after leaving the conductor at the point of ignition. The 
inventor of this process has discovered that it is necessary to hâve the 
column of gas surrounded by air previous to leaving the conductor. 
The inventor of this procesS described in the patent in suit has dis- 
covered something new and has patented it. Ail previous inventors 
failed to discover this proGess. Although they tried long and dili- 
gently, they failed to accothpfish the desired resuit, and the burning 
of acétylène gas was a failure. 

It has been claimed that this same envelopment of an acétylène 
stream of gas by air takes place in the Billweller burner, but it is 
shown by the proofs that this is not true. In the Dolan patent the 
burners hâve an air passage near the point of combustion for the pur- 
pose of efïeGtually surrounding the ascending column of gas, prevent- 
ing its contact with the extrême end of the tip, and preventing undue 
heating thereof and forming a deposit thereon. The défendants admit 
the theory set forth in the patent in suit just mentioned, but allège 
that this is not new, and allège that many prior patents produced in 
évidence would hâve produced the same results. They also contend 
that as the Shaflfer patent, No. 617,942, has an air duct at quite a dis- 
tance below the air duct near the extrême end of the tip, the envelop 
of air in the défendant»' burners surrounds a mixed column of gas and 
air instead of a volume of gas alone, as set forth in the Dolan patent. 
This may or may not be material, but the lower aii- duct of the défend- 
ants' burner is not made in accordance with the Shaffer patent. The 
lower air duct is a trifle lower than the air passage, and permits the 
air to curl around the mixed jet of air and gas, and so states défend- 
ants' witness. It is contended that the claims of the Dolan patent are 
limited to inclined air passages. This court is of the opinion that the 
claims are not so limited. Whether inclined or not would seem to be 
immaterial. The fact that one mode of making the air passages is 
indicated in the drawings or in the spécifications (an immaterial mat- 
ter) does not so limit the Dolan patent that another person may use 
the same process and the same invention substantially as described 
in claims 3 and 4, and by merely substituting air passages at right 
angles with the column of ascending gas escape the charge of infringe- 
ment or claim a new or différent invention. 

The Buhier patent and the Pellissier book, edited by Bullier, dis- 
tinctly claim a mixing of air and gas as their process. Experiments 
and trials and prior use demonstrate this to be a failure. The deposits 
occur, and there is no flame with illuminating power ; in fact, the gas 
does not burn except a short time. On the other hand, it is shown 
that the Dolan process, etc., is a success, and will burn months without 
clogging. The Dolan patent accomplishes the results desired. The 
complainants and the patent itseif claim that this resuit is accomplished 
by surrounding with air the column of gas in the manner and substan- 
tially at the points indicated, and by means of the enlarged chamber 
below the point where the gas is projected into the open air, and it will 
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be presumed (and there is évidence that such is the fact) that this is the 
resuit of the process described by complainants' patent, in the absence 
of évidence proving the contrary, inasmuch as the mixing theory is a 
failure and always has been. When a patented process or machine 
proves a failure, is inoperative, and another follows, and is a success 
in its opération, the latter is a new invention and patentable, even 
though we hâve the same machinery or parts of machinery, but they 
are combined or put together in a new way ; and this is true even if 
the latter combination closely follows and resembîes the first, provided 
there be a différence. In such case it is évident that the later pat- 
entée has succeeded where the other failed; that he has discovered 
or invented the desired thing to accomplish a new and a useful resuit ; 
that his change, however uniroportant it may seem to the observer, 
is the key to the whole situation. In such case the défense of antici- 
pation, of prior use, or prior invention is not made out. 

This court has diligently searched for (in the records of this case 
and among the exhibits), but has been unable to find, in the prior art, 
anything showing a jet of gas surrounded by an envelope of air at the 
discharge orifice for the purpose of preventing combustion at that 
point, or wliich does that, or showing a gas tip made from lava or 
other refractory material, with a minute gas orifice at the longi- 
tudinal center with air passages above. With thèse among other 
différences, and failure attending ail prior inventions and processes, 
and success attending the Dolan patent, the conclusion is inévitable 
that the Dolan patent is valid, and that the défense of anticipation, etc., 
is not sustained. 

This court is also of the opinion that infringement by the défend- 
ants is clearly made out. 

The défendants' burners, known as the Queen, Gem, and Cham- 
pion, clearly operate the patented process. 

The défendants use and appropriate, substantially, the Dolan patent. 
Why? Evidently because necessary to successfully burn acétylène 
gas. The Dolan patent says the tip is preferablv"made of lava or 
other similar material adapted to the purpose. The défendants can- 
not escape the charge of infringement, or make out a défense of prior 
use, etc., by showing that a tip made of tissue paper or cork or putty 
will not work or accomplish the desired resuit. Neither is it a dé- 
fense, in any aspect of the case or on any point in issue, to show that 
a tip made of brass is substantially inoperative. The case came on 
for argument with the proofs closed with an admission in open court 
as to the points in dispute, and no claim was made that title in the com- 
plainants as alleged was in issue or would be disputed. That, in 
effect, was admitted. It was sought to open the case for further proof, 
whereupon a certain stipulation on other points was entered into, and 
no further évidence was taken, and a day for final hearing on the issues 
then presented was fîxed. 

This court holds that the question of complainants' title as alleged 
is admitted, and that it was admitted in open court that ail the com- 
plainants are proper parties as such, and interested in the détermina- 
tion of the questions involved. This court holds that it is too late to 
raise that question. Ail the other questions raised and discussed hâve 
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been cohsidered, but it îs not necessary to discuss them Hère în détail. 
The conclusion is that the Dolan patent, No. 589,342, dated August 
31, 1897, is valid, and that claims l, 2, 3, and 4 hâve been infringed by 
défendants as claimèd, and that complainants are entitled to an ac- 
counting and to the injunction prayed for. A decree will be granted 
accordingly. 



BRILL V. NORTH JERSEY ST. RY. 00. 

(Circuit Court, D. New Jersey. August 29, 1903.) 

1. Patents— Invention— Utilitt dp Dbvicb. 

The faet that an Invention constitutes an important and désirable im- 
provement In an art, In the development of which many inventera hâve 
partieipated -without maklng such Improvement, afCords persuasive évi- 
dence of patentabillty. 

a Same—Infrinqembnt— Street Car Tbucks. 

The Brlll patent, No. 627,898, for a pivotai truck for electi-ic street 
cars, the essential purpose of the invention being to provide an improved 
flexible sprlng connection between the truck frame and the car bolster, 
designed to relleve the car body from shoek or jar, was not antlcipated, 
and covers a true combination, in which the several éléments, although 
old, separately consldered, co-operate to produce a new and useful resuit, 
and dlseloses patentable invention. Patent No. 627,900, granted on a divi- 
sion of the same application, and dlflferlng only in détails of construction 
shown, is also valid. Certain claims of both patents also helâ, infringed. 

In Equity. Suit for infringement of letters patent Nos. 627,898 
and 627,900, for pivotai trucïcs for electric street cars, granted to 
George M. Brill June 27, 1899. On final hearing. 

Francis Rawle, Joseph L. Levy, and Edmund Wetmore, for com- 
plainant. 

Charles H. Duell and Fred P. Warfield, for défendant. 

BRADFORD, District Judge. John A. Brill has fîled his bill 
of complaint against the North Jersey Street Railway Company, 
a corporation of New Jersey, charging infringement of letters pat- 
ent Nos. 627,898 and 627,900, and containing the usual prayers. 
Thèse two patents, the làtter being divisional in its relation to the 
former, bear date June 27, 1899, and were granted to George M. 
Brill by whom they were, prior to the fîling of the blll and the 
alleged infringement, assigned to the complainant, who has ever since 
continued the owner thereof. Both of them relate to improvements 
in pivotai trticks for eleptric street railway cars. The original applica- 
tion was filed July 3, 1897, and the divisional application November 9, 
1897. The charge of infringement as to patent No. 627,898, which 
contains orte hundred and eleven claims, has been restricted to claims 
I, 3, 6, 10, II, 13, 14, 15. 17. 18, 30, 32, 33j 80, 81, 87, 91, 92, 93, 
95, 96, 97, 98, 99, 102, 105, 107, 108 and iio. It is only necessary to 
consider claim 13. It is admitted on the part of the complainant that 
unless this suit can be maintained with respect to that claim it cannot 

112. See Patents, vol. 38, Cent. Dig. §§ 28, 29. 
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be maîntaîned as to any of the daims of patent No. 627,898. That 
daim is as follows: 

"13. The combination In a car-truck, of the side frames, the semi-elllptic 
springs movably and resiliently STispended from the side frames, and a bolster 
secured to said springs, substantially as described." 

The truck mechanism which is alleged to infringe was manufactured 
by the Peckham Motor Truck & Wheel Company, a corporation of 
New York, and was and is used by the défendant. If the above claini 
be valid, I am satisfied that the défendant must, on the évidence, be 
held liable as an infringer. The controlling question as tO' patent 
No. 627,898 relates to its validity. The combination of daim 13 
is "substantially as described" and that daim must be read in the light 
of the description in order that its real meaning and scope may be 
understood. When so read it essentially resembles daim 10 which is 
as follows : 

"10. The combination in a car-tracls, of the truck-frame, spring-links de- 
pending from the truck-frame, semi-elliptlc springs Connecting the links, and 
means for Connecting said latter springs with a car-body, substantially as 
described." 

The gist of the invention of this patent principally lies in the con- 
struction and arrangement of a flexible spring connection between 
the truck-frame and the car-bolster, so adjusted as to provide rela- 
tively to the truck-frame a vertical spring movement, and also a lon- 
gitudinal and transverse yielding horizontal movement, of the bolster 
supporting the car-body, thereby reHeving the car-body from shock, 
jerk or jar in the starting or stopping of the car or in its passage over 
inequalities or curves in the rails or track. The defence of anticipa- 
tion has been set up as to this patent and was urged at the hearing ; 
but I hâve failed to find any anticipation of daim 13 or, indeed, of any 
other of its daims in suit. The prior art is also relied on by the 
défendant to négative patentability in the invention described and 
claimed, and many patents and other exhibits hâve been produced 
in évidence in support of its contention. There can be no doubt that 
in a broad sensé ail the déments entering into the combination of 
daim 13 were old and well known. At the time the invention embodied 
in that daim was conceived there was, generally speaking, nothing 
patentable in such spring-links, semi-elliptic springs, or other dé- 
ments, separately considered, as entered into the combination claimed. 
But the several déments, though old, were so adjusted and combined 
in the mechanism covered by the daim as to co-operate in producing 
a joint resuit which could not be obtained from a mère aggregation 
or assemblage of the dififerent déments. By way of illustration, the 
spiral springs in the supporting links and the semi-elliptic springs are 
so associated that the action of the former is modified by that of the 
latter, and conversdy, the action of the latter by that of the former. 
Claim 13 covers a true combination in contradistinction to a mère ag- 
gregation or assemblage. The question remains whether such com- 
bination was patentable at the time of the invention. On this point 
much may be said on either side. I was much impressed at the hear- 
ing with the force of the defendant's contention. But it should be 
borne in mind that what may seem obvious in an invention after it 
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has beén reduced to practice must first be found out or discovered 
in order that its simplicity may be appréciât éd. Thei fact that an in- 
vention constitutes an important and désirable improvement in an art, 
in the development of which many inventors hâve participated without 
making such improvement, affords persuasive évidence of patent- 
ability. Especially is this truei where the improvement relates to mat- 
ters of such importance and widespread interest as ease, convenience, 
speed and safety in electric street railway travel. The truck mechan- 
ism of patent No. 627,898 has not only materially added to the ease, 
convenience, speed and safety of travel, but has proved economical. 
It has commanded a large sale and met with much success. There 
is, further, the presumption of vaHdity arising from the grant of the 
patent. This presumption is entitled to much force hère; for the ap- 
plication and claims were subject to much controversy and received 
careful and prolonged considération in the patent office. I hâve dis- 
covered nothing in the interférence proceedings between Brill and 
Charles F. Uebelacker or: other proceedings in the patent office to 
militate against the validity of claim 13, but, on the contrary, évidence 
strongly tending to support it. The patent, though not broad, is a 
meritorious one, and should be suataihed unless the objection made 
on the part of the défendant and now to be mentioned has been well 
taken. In its description it is said : 

"The location of the seml-elliptlc springs outside of the wheel-gage on 
each side of the truck, together with the location of the links for supporting 
the seml-elUptics closely adjacent to the axle-boxes and the swinging of said 
springs from the truck-frame from such points gives a better support for the 
car-body than does the usual link-hung bolster supported from the truck- 
transoms within the wheel-gage. Thèse gênerai features of construction, 
however, are embracéd in an application flled by Samuel M. Curwen and 
myself on the 3d day of November, 1896, Sériai No. 610,902, and therefore I 
do not claim the same l;ierein." 

It is insisted on the , part of the défendant that this statement 
amounts to a disclaimer of the combination of claim 13 and nullified 
that claim. But, in the absence of a clear and unequivocal déclaration 
to that eflfect, it would be unreasonable in the highest degree to im- 
pute to Brill an intention to disclaim the very gist of his invention 
embodied in so many carefully drawn claims. When the above state- 
ment by Brill is considered together with the description of the patent 
granted on the application referred to in that statement, it is évident 
that the contention by the défendant in this connection is not justi- 
fied. Patent No. 610,1 t8,bearing date August 30, 1898, for "Im- 
provements in Pivotai Trucks," was granted to George M. Brill and 
Samuel M. Curwen on an application fîled November 3, 1896, Sériai 
No. 610,902. In the description it is said : 

"It has been usual to hang the bolster construction, and primarily the 
'spring' or 'sand' plank; as it Is ordinarily termed, from the transoms, which 
are disposed acrOss the truek between the side frames, the ends of the tran- 
soms being secured to the side frames, the support for the bolster being from 
the transoms at points within the side frames and mainly within the wheel- 
gage. In those cases the support or base for the bolster was considerably 
shorter than the wheel-gage, and according to our expérience aided rather 
than decreased and in some cases considerably amplified the movements of 
the truck whiCh are cbmmunlcated to the car-body. According to our présent 
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improvements In thls regard we preferably dispense entlrely wîth this 'be- 
tween-gage' suspension for tlie bolster (altbough In some cases it may be 
désirable to otherwise dispose the suspension) and employ what we call 
'equalizing-bars,' suspended directly from tbe slde frames of tlie truck out- 
side of tbe wbeels, and secure the spring-planli solldly or flxedly to the 
médiate portions of the equalizing-bars on both sides, thereby materially in- 
creasing the span or base of tlie spring-support for the bolster, enabling it to 
resist transverse oscillation to a greater extent than under the old method of 
swinging the bolster. In addition to this we bave carried the physical con- 
nection of the equalizing-bars with the side frames close to the axles, whicli 
relieves the side frames from a large part of the strain which cornes upon 
them when the load is carried by the transoms, and suspended the ends of 
the equalizing-bars from the side-bars of the truck-frame, thereby vastly 
increasing the longitudinal base or support of the bolster," etc. 

The Brill and Curwen patent does not embody or disclose the 
combination of 'patent No. 627,898, but the above langiiage takeii 
from its description satisfactorily explains the meaning of the alleged 
disclaimer in the later patent. Ail that was meant was that the pat- 
entée did not claim that the mère location of the semi-elliptic springs 
"outside of the wheel-gage" and location of the spring-links "closely 
adjacent to the axle-boxes" involved novelty or patentability. The 
alleged disclaimer in nowise afifects the right of the complainant to a 
decree as to patent No. 627,898. 

Patent No. 627,900 is, as before stated, divisional in ks relation to 
patent No. 627,898. There is an intermediate divisional patent No. 
627,899, which it is unnecessary to discuss hère. Patent No. 627,900 
discloses truck mechanism for electric street railway service having 
the same gênerai éléments of construction and mode of opération as 
that covered by patent No. 627,898; from which it dififers, to use the 
language of the complainant's expert, Livermore, "only in the con- 
struction and arrangement of the links and springs which afford the 
movable and résilient connection between the bolster and semi-elliptic 
springs on the one hand, and truck frame on the other hand." The 
charge of infringement as to this patent, which contains 19 claims, has 
been restricted to claims 13, 14, 15 and 17. It is unnecessary to re- 
fer to more than claims 13 and 17. They are as follows : 

"13. In a ear-truck, tbe combination with the side frames, of the links 
comprising bolts pivoted between their ends, said links being pivotally sus- 
pended from the side frames, longitudinally-disposed semi-elliptic springs se- 
cured to the lower end of said bolts, a cross bolster resting ou said springs, 
and further springs included in the link suspension of said semi-elliptic 
springs, substantially as described." 

"17. The combination in a car-truck having an upper chord, of the longi- 
tudinally-disposed semi-elliptic springs, a transverse bolster supported upon 
said springs, links depending from and flexibly supported on said upper cbonl 
and passing through enlarged apertures therein, said links being articulated 
between their ends, the ends of the semi-elliptic springs being supported 
upon the lower articulation of said links, substantially as described." 

This patent, being divisional relatively to patent No. 627,898, relates 
back to the date of the original application on which that patent was 
granted. The latter patent, ther'efore, does not, with respect to the 
divisional patent, belong to the prior art ; and I perceive no reason 
why each of the above quoted claims should not be held validly to 
cover the combination comprising the particular éléments described 
and therein claimed, or why those claims should receive so narrow 
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a Construction, as to be limited to the précise form of the éléments as 
Shown in the description and drawings of the patent. The charge 
of infringement of thèse clâims cannot beavoided by any mère change 
in the form or location of an élément or part of an élément in the 
patented combination where the élément performs the same function 
in substantially the same manner as it would without such change. 
Accordingly, it must be held that the truck mechanism complained of 
includes, in addition to thé qther éléments of the combination of claim 
13, the "links comprising bolts pivotedbetween their ends, said links 
being pivotally suspended from the side frames," therein mentioned ; 
and, further, that it includèS, in addition to the other éléments of the 
combination of claim 17, "links depending from and flexibly supported 
on said upper chord and passing through enlarged apertures therein, 
said links being articulated between their ends, the ênds of the semi- 
elliptic springs being supported upon the lower articulation of said 
links," within the meaning of that claim. 

Let a decree for the complainant in aCcordance with this opinion be 
prepared. 



AMERICAN TT7BB WORKS v. BRIDGEWATER IRON CO. 

(Circuit Court, t>, Massachusetts. September 9, 1903.) 

Ko. 14. 

1. Patents — Soit for Infringement— Licensb Agreement Precluding 
Maintenance. 

A patentée made an agreement. for a considération pald, to assign liis 
patent for the term of an extension to complainant, and bound himself 
to make every efCort to secure such an extension "under the direction" 
of complainant, and to forfelt a.sum of money If he falled to prosecute 
his application "as directed by" complainant. His application for an ex- 
tension was opposed by défendant, Tvhieh employed counsel to defeat it. 
Afterward a contract was made between the patentée and défendant, 
by whlch the latter was licensed for a royalty during the term of the 
extended patent, and it withdrew its opposition, and thé extension was 
granted. Less than a inonth before the extended term of the patent ex- 
pired, complainant brought suit against défendant for its infringement, 
and obtained a decree with an order for an accounting. On the heariag 
before the master the facts In relation to the contract between com- 
plainant and the patentée and its terms were shown, and défendant filed 
a supplemental bill based thereon for a dismissal of the suit. Belil, that 
such évidence was suflîicient to warrant a finding that complainant was 
a party to the license contract with defeûdant, or at least had knowledge 
of it, and that its failure to object or to notify défendant of its interest 
therein was a ratification of the same, which precluded it from main- 
taining a suit in equity for infringement. 

In Equity. Suit for infringement of patent. On supplemental bill 
filed by défendant. 

George W. Estabrook, for plaintifï. 

Richardson, Herrick & Neave, and Clarence A. Bunker, for défend- 
ant. 

COLT, Circuit Judge. This supplemental bill, brought by the de- 
fendant, raises the question whether the complainant was a party to, 
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or had knowledge of, the contract of June i6, 1873, entered into be- 
twcen the défendant and Adams, the patentée. It is clear that the 
original bill must be dismissed if the complainant acted in concert 
with Adams in making this contract, or if it had actual knowledge of 
the contract, and did not repudiate it. 

At the time the contract was made, the complainant had a secret 
agreement with Adams for the assignment of the extended term of 
his patent, for which it had paid him a valuable considération. By 
the terms of that agreement Adams was to make every effort to se- 
cure the extension "under the direction" of the complainant, and was 
to forfeit the sum of $5,000 if he failed to make and prosecute the 
application for an extension "as directed by" the complainant. 

When Adams, in accordance with his agreement, made application 
to the Patent Office, the défendant filed objections to the extension, 
and employed counsel to defeat it. In this condition of affairs Adams 
began negotiations with the défendant, which resulted in the license 
and royalty contract of June 16, 1873, and the conséquent withdrawal 
of ail opposition to the grant of the extension. Under such circum- 
stances it is immaterial whether the complainant was an actual party 
to this contract, or whether, having knowledge of what Adams had 
donc, it failed to disavow his action. Adams was bound to conduct 
ail proceedings for the extension under the direction of the complain- 
ant ; and, if he made this contract without the complainant's direction 
or consent, the complainant should hâve notified the défendant as soon 
as it was informed of the fact. Failure to disclaim, in view of the 
existing relationship between the complainant and Adams, was a 
ratification of the contract. The complainant manifestly has no 
standing in a court of equity upon a bill for infringement if it con- 
cealed its knowledge of this contract from the défendant, and quietly 
waited until the extended term of the Adams patent was about to 
expire before bringing suit. 

The original bill was filed July 10, 1880. The extended term of the 
Adams patent expired August 2, 1880. The bill charged the défend- 
ant with infringement of the Adams patent, and prayed for an injunc- 
tion and account. The défendant, among other défenses, set up the 
contract of June 16, 1873. Proofs were taken, and, after full hearing, 
the court, on February 3, 1886, directed a decree for complainant. 
The case was then referred to John G. Stetson, a master of long ex- 
périence, high standing, and acknowledged capacity. The accounting 
before the master was not concluded until April 9, 1898. During 
thèse proceedings, which extended over a period of 12 years, the 
relations, in gênerai and in détail, between the complainant and the 
défendant, and between both thèse parties and Adams, were fully 
brought out, and thoroughly examined and sifted. As a resuit of 
thèse long and exhaustive hearings, the master, among other things, 
found that the complainant was a party to the agreement of June 16, 
1873. In support of this finding, the master reported, as follows : 

"The cireumstances under which Adams made the contract of June 16. 
1873, with the Brldgewater Iron Manufacturing Company, the wording and 
terms of the contract, the events closely following its exécution, and the 
omission of the complainant to bring this injunction suit till within less than 
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a month of the expiration o( the extended term of the Adatns patent, or, ea 
far as the évidence before me shows, to make any remonstrance agalnst, or 
to take any action to preyent, the défendant company's unaùthorized manu- 
facture of the cast copper cylinders of the Adams patent, support my finding 
that in making the contract of June 16, 1873, with the Bridgewater Iron 
Manufacturing Company, Adams, though appearing in the contract as prin- 
cipal, was the agent of and, acted under the direction of the American Tube 
Works, so far as said contract relates to the extended térm of the Adams 
patents. 

"Adams' agreement with the American Tube Works bound him to make ap- 
plication for an extension of hls patent, and to use ail means and make ail 
efforts in his power to obtain the same under the direction of sald American 
Tube Works, to which company he had agreed to assign his patent for tlie 
extended term, upon obtaining the same; having received from said company 
full payment therefor. Pursuant to this agreement, Adams had made on May 
2, 1878, the application for the extension, and the Bridgewater Iron Manu- 
facturing Company had appeared in the Patent Office in opposition thereto, 
and had flled on June 4, 1873, a statement of its reasons for opposing the 
application. Adams had no personal interest in arranging for a withdrawai 
of this opposition, except that he had contracted to prosecute his application 
by ail means and with ail efforts in his power, as directed by the American 
Tube Works. Under thèse circumstances the contract betweep Adams and 
the Bridgewater Iron Manufacturing Company was made June 16, 1873; and 
the opposition of that company to the extension of the Adams patent there- 
upon ceased, to the advantage of the American Tube Works. Notice of the 
taking of testimony in Boston to be used in the Patent Office was acknowl- 
edged by the Bridgewater Iron Manufacturing Company, by Nahum Stetson, 
treasurer, who signed the contract of June 16, 1873. The notice was dated 
Boston, June 25, 1873, the same day the taking of testimony commenced. 
So far as the évidence before me shows, Dickerson & Beeman, o£ New York, 
who appeared for the Bridgewater Iron Manufacturing Company In the Patent 
Office, were not notifled of the taking of the testimony. The magistrate who 
took the testimony certifled that no one was présent in behalf of the Bridge- 
water Iron Manufacturing Company. Adams, the patentée, was présent, and 
was examiûed as a wltness. The testimony was taken under the direction 
of the American Tube Works, and at its expense. 

"The Bridgewater Iron Manufacturing Company made no formai with- 
drawai in the Patent Office of its opposition to the extension of the Adams 
patent after the exécution of the contract of June 16, 1873, between it and 
Adams. It made no further opposition to the extension. It accepted service 
of notice, but did not appear àt the taking of testimony. It took no testimony, 
and did nothing further in the Patent Office to oppose the estension. 

"The facts stated in the two preceding paragraptis indicate clearly that a 
concert of action between Adams, the American Tube Works, and the Bridge- 
water Iron Manufacturing Company to procure the extension of the Adams 
patent was effected by the agreement as to license and royalty contained in 
the contract of June 16, 1873, and that this agreement was known by the 
American Tube Works as well as by the , parties appearing as principals in 
the contract. 

"The omission of the complainant to bring an injunction suit or to make 
any remonstrance against or to take any action to prêvent the défendant 
company's unaùthorized manufacture of the cast copper cylinders of the 
Adams patent is consistent with knowledge on the part of the complainant 
that the défendant company was entitled to a license from them under the 
extended term of the Adams patent upon the conditions stated in the contract 
of June 16, 1873, and is inconsistent with lack of such knowledge. 

"That the American Tube Works had knowledge of the contract as to 
license and royalty under the extended term of the Adams patent which 
Adams had made with the Bridgewater Iron Manufacturing Company, and 
understood it to be a bîndlng contract as between the two companies, is 
further shown by direct évidence contained in a letter sent from the Boston 
office of the American Tube Works, dated April 16, 1877, from E. B. Buck- 
ingham, président of that company, to Frank B. Ootton, a clerk in its employ. 
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then temporarlly in Washington, D. C. In this letter Mr. Buekingliam writes 
as follows: 

" 'Hâve retalned George L. Roberts, and I think him a very clear-headed 
person, and don't think he at first thought we had a very good case on tbe 
old patent, but he gave no decided opinion. Has now gone to New York. Will 
return this week. The point is, the patent is not on process, but on an ar- 
ticle made in "way specified"; and the article itself can be produced in other 
ways, regardless of cost (whlch does not alter the matter, if it cost $1 a 
pound). Further, it has no inhérent quality, making it obvious at sight that 
it is made in any spécial way, as Whltehouse has, by being différent in shape. 

" 'If we hâve to abandon the struggle on Adams, we hâve Guthrie left; but 
that places us in poor position, as they can say G.'s is infringement of Adams. 
Perhaps ail we can go for is the % c they promised to pay. I don't feel very 
"hunky" about it, but perhaps * • *.' " 

This finding by the master led to the bringiug of the présent supple- 
mental bill, charging that the complainant was a party to the contract 
of June l6, 1873, or that it had knowledge of such contract, which it 
wrongfully concealed from the défendant, to its great injury, and pray- 
ing that the original bill be dismissed, with costs. 

In défense of the supplemental bill the complainant introduced a 
stipulation as to the death of Adams, James F. Guthrie, and Edward 
Buckingham, former président of the complainant corporation, and as 
to the fact that both complainant and défendant were Massachusetts 
corporations. It ofifered no new évidence of material importance, al- 
though it appears that one or more witnesses are Hving, who could 
throw much Hght upon the relation of the complainant to the contract 
of June 16, 1873, and who could help to disprove its want of knowl- 
edge of the contract if such were the fact. The défendant, in support 
of the supplemental bill, brought forward substantially the same évi- 
dence as was before the master. Upon this state of proof, the ques- 
tion now presented is practically the same as if the court were revievv- 
ing the finding of the master. 

Upon a careful and independent considération of the évidence, I 
am satisfied that the finding of the master was right, and that he 
could hâve reached no other conclusion. 

Ail the presumptions, facts, circumstances, and acts of the parties 
are consistent with the complainant's knowledge of this contract, and 
inconsistent with any other theory. Such knowledge is consistent 
with the presumption that the secret agreement of December 8, 1869, 
was carried out in good faith by both parties; that Adams did not 
violate his duty in the performance of his part of the agreement; 
and that ail his efforts to obtain the extension of his patent were 
made under the direction of the complainant. This presumption be- 
comes very strong when we bear in mind that Adams had no personal 
interest in the extension, but a very strong pecuniary interest in not 
concealing any step he took from the complainant, since he was liable 
to a penalty of $5,000 if he failed to make application, "and by ail 
means and with ail efforts" prosecute the same in good faith "as direct- 
ed by" the complainant. Such knowledge is also consistent with the 
application which Adams filed in the Patent Office, and his accompany- 
ing sworn statement concealing the fact that he had agreed to assign 
the extended term to the complainant. This statement was made in 
the interest of the complainant, since, if it had come to the knowledge 
124 P.— 50 
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of thë Patent Office that the complainant was in fact the owner of the 
exteiii^ecj term, it woulcj probably haye defeated the grant. Sûch 
knbwieclge is also consistent with the close relation of Adams' coun- 
sel to the complainant, with the ternis of the contract of June i6, 
1873, and the circumstanCes under whiçh it was made, with the subsé- 
quent withdrawal of defendant's opposition to the extension, with the 
facts reiating to the taking of testimony on June 25, 1873, i" support 
of the extension, and with the failure of the complainant to bring suit 
for infringement until within a few days of the expiration of the ex- 
tended term. Such knowledge is alsp consistent with the direct évi- 
dence côntained in the Buckingham lietter of April 16, 1877, ^'^ which 
tlie président of the complainant company, after expressing doubts as' 
to thè success of a suit for infringement, said: "Perhaps ail we can 
go for is the ^ c they promised to pay" — this being the amount of 
royalty named in the contract of June 16, 1873 ; and with the letter 
from Frank H. Cotton, an employé of complainant company, to 
William Cotton, its treasurer, dated April 18, 1877, which said, "I 
find I am acquainted with R. K. Evans hère, one of the lâwyers who 
argued our case when applying for the extension." 

It is impossible to explain thèse facts and circtimstances upon any 
other theory than the full knowledge by the complainant of the con- 
tract in question. The improbabiUty, inconsistency, and confusion 
which attend the effort to show complainant's want of knowledge of 
the contract is illustrated by its attempted explanation of what the 
Buckingham lettêf might hâve meant. It is due, however, to the 
complainant, to say that it does not rely upon its forced explanation 
of the Buckingham lettër and other circumstances, but rests its dé- 
fense mainly upon the failure of the défendant to prove its case. An 
unbroken: chaîn of circumstantial évidence may be as convincing as 
direct proof ; and where, as in the case at bar, we hâve, in addition to 
such a chain, the direct évidence of the Buckingham letter, it may be 
said that a case has been made out which is free from reasonable 
doubt. It follows that the prayer of thé supplemental bill should be 
granted, and the original bill dismissed, with costs; and a decree may 
be enteréd acGordingly. 



In re EAPID TRANSIT PERRT CO. 

In re CENTRAL R. CO. OF NEW JERSEY. 

(District Court, S. D. New York. June 17, 1903.) 

1, Colmsion^S'tbam Vessels Crossing — Vessei, Leaving Slip. 

Evidence considered, ând held to establish the fàult of eacli of two 
ferryboats for a collision In East river as one was leàvlng lier slip and 
axe otheT was approaehing on a crossIng course to enter an adjoining 
slip; the flrst (1) for not remaining within her slip until the other was 
out of the way, (2) in proceeding forward at full speed when the vessels 
were In a position to be in danger of collision froni such movèment, and 
(3) In tibt reterslng when it became ObvIous that the other would not 
yield the right of way; the second (1) in f aillng to keep a good lookout, 
(2) in faillng to hear the signal of the other, (3) in failing to see that the 
other had gtarted from her slip until she was some distance, (4) in failing 
to give thé other a timely signal that she Intended to cross her bow, and 
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(5) In failing to reverse immediately, when It became apparent that the 
other was attempting to cross tier bow. 

2. Samb— Limitation of Liability— Privitt of Owner. 

The faet that a ferry company having control of two adjolning slips 
at a dock, one of whlch was used by its boats, leased the other to another 
Company operating a ferry Une, so that the boats of the two Unes were 
obliged to cross each otber's courses In enterlng and leavlng their slips, 
does not malîe It privy to a collision between boats of the respective lines 
brought about by négligent navigation by those In charge, so as to de- 
prlve it of the right to a limitation of liability under the statu te. 

3. Same. 

A ferry company Is not privy to a collision occurring through the fault 
of one of Its boats, so as to deprive it of the right to a limitation of liabil- 
ity because it did not promulgate spécial régulations for the navigation 
of its boats, such navigation being governed by the rules establlshed by 
law. 

4. Same. 

It Is the duty of the ov?ner of a steam ferryboat under Act Jtine 7,. 
1897 (30 Stat. 102, c. 4, § 2, 2 Supp. Eev. St. 1892-18S9, p. 626 [TJ. S. 
Comp. St. 1901, p. 2884], to post the Inspectors' rules in a place where 
they can be conveniently read; but the failure to do so does not render 
such ov^ner privy to a collision, and deprive him of the right to a limita- 
tion of liability on account thereof, where the collision did not resuit from 
the want of knowledge of the rules by the pilot, but from bis failure to 
observe rules of which he had knowledge. 

In Admiralty. Pétitions for limitation of liability for a collision. 

lycster W. Clark (Charles C. Burlingham, of counsel), for Rapid 
Transit Ferry Company. 

De Forest Brothers and Benedict & Benedict (R. D. Benedict, of 
counsel), for Central Railroad Company of New Jersey. 

Butler, Notman, Joline & Mynderse (F. M. Brown, of counsel), for 
Staten Island Railway Company, owner of the Northfîeld. 

J. Parker Kirlin and Eliot Tuckerman, for third party claimants, 
represented by numerous proctors. 

ADAMS, District Judge. On the I4th day of June, igoi, at about 
6 o'clock P. M., a collision occurred between the ferryboats North- 
fîeld and Mauch Chunk, in the vicinity of pier i East River, resulting 
in the sinking and total loss of the Northfîeld, the drowning of three 
of her passengers and serions injury to others and loss of property 
on board. The Mauch Chunk was very little injured and no lives 
or property of passengers on her were lost, nor was any one in- 
jured. 

On the 27th of June, igoi, the Rapid Transit Ferry Company, the 
charterer in control of the Northfîeld, filed its pétition herein for 
limitation of liability, alleging that the Northfîeld left her ferry slip 
at the foot of Whitehall Street, New York, at 6 o'clock P. M. on 
the day in question with a considérable number of passengers and 
some vehicles on board, bound for St. George, Staten Island, after 
blowing the customary long whistle to indicate that she was about 
to start; that the weather was clear and a strong flood tide pre- 
vailed; that as she was moving slowly out, the Mauch Chunk was 

If 2. Limitation of ehlpowner's liability, see note to The Longfellow, 45 C. 
C. A. 387. 
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seen on the Northfield's starboard beam, and distant a quarter of a 
mile or thereabouts, heading in aîi' easterly direction ; that thereupon 
the Northfield gave a signal of two whistles to which the Mauch 
Chunk replied with two ; that the engines of the Northfield were 
thereupon hooked up, her course directed to port and she continued 
on under a jingle bell; that notwithstanding the exchange of sig- 
nais the Mauch Chunk did not appear to check her speed or change 
her course to port and accordingly the pilot of the Northfield gave 
the Mauch Chunk a second signal of two whistles and blew alarm 
signais iri order to attract her attention ; that it would hâve been 
dangerous to hâve stopped or backed at this time and the Northfield 
accordingly kept on at full speed; that there was ample room for the 
Mauch Chunk to pass astern of the Northfield but instead of direct- 
ing her course to port, as her two blasts signaled, the Mauch Chunk 
came on ât full speed, apparently urider a port helm and struck the 
Northfield a. violent blow just forward of the Northfield's starboard 
paddle box, cutting herdown to the turn of the bilge and pene- 
trating the hull 6 or 8 feet at a distance of five or six feet below 
the water Une; that at the time of the collision, the Northfield's stern 
was a length and a half or two lengths clear of the end of the easterly 
ferry rack. Then followed allégations of fault against the Mauch 
Chunk in several particulars, which will be noticed hereafter, and the 
ordinary averments necess^ry to contest the petitioner's Hability and 
to sustain a pétition of this character, including a description of ac- 
tions brought and clairnspiade against the petitioner by parties who 
were on the Northfield and suiïered personal injuries and losses 
through the collision. 

On the 4th of October following, the Central Railroad of New Jer- 
sey filed its ;petition herein for a similar limitation of habihty, alleging 
that, on the day in question, the Mauch Chunk left her slip at Com- 
munipaw. Jersey City, New Jersey, with a considérable number of 
passengers and some vehicles on board, bound for the foot of White- 
hall Street, New York, where she was due to arrive at about 6 
o'clock P. M. ; that the weather was clear and a strong flood tide 
prevailed; that the Mauch Chunk was cast o£f from her bridge about 
5:54 o'clock P. M.; that she had clear sailing along her customary 
route and encountered nothing unusual until about two minutes after 
6 o'clock, when she was în a position fîve hundred feet or there- 
abouts from the Barge Office and about three hundred feet or Ihere- 
abouts from the spindle which séparâtes Whitehall Street ferry slip 
from the Rapid Transit Ferry Company's slip; that at that time the 
attention of thè pilot of the Mauch Chunk was attracted by two 
whistles from the Northfield ; that the latter boat was in her slip on 
the port side of the Mauch Chunk, moving along her rack and a 
distance of fifteen feet or thereabouts from the bridge ; that in such 
position, the courses of thé vessels were crossing and the North- 
field had the Mauch Chunk on her own starboard bow, in which po- 
sition it wàs the duty of the Northfield to keep out of the way of 
the Mauch Chunk; that the pilot of the Mauch Chunk, realizing it 
would be highly dangerous if not absolutely impossible for the North- 
field to continue coming out of her slip and' across the Mauch Chunk's 
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bow, thereupon immediately and in rapid succession signaled his en- 
gineer to slow down, to stop, to back and to back full speed astern ; 
that thèse signais were ail promptly obeyed by the engineer, who 
threw his throttle wide open and applied live steam on the last sig- 
nal; that at the earliest possible moment after giving thèse signais 
to his engineer the pilot of the Mauch Chunk gave his first signal 
in reply to the Northfield's two whistles by sounding the alarm sig- 
nal, consisting of four sharp blasts ; that disregarding this warning 
signal, however, the Northfield continued coming ont of her slip, 
apparently hooked up, and the pilot of the Northfield again blew two 
whistles ; that the Mauch Chunk immediately blew alarm whistles 
again which were answered by alarm whistles from the Northfield; 
that at the time the Mauch Chunk first blew her alarm signais the 
Northfield had ample time to heed them, reverse her engines and 
return to the bridge; that, furthermore, such a manœuvre was the 
only prudent one for her to exécute ; that the collision occurred im- 
mediately after the last exchange of alarm whistles, or about thirty 
seconds after the first two whistles of the Northfield; that at the 
moment of the collision the stern of the Northfield was lapped, on her 
dock about thirty or forty feet, so that it was impossible for the 
Mauch Chunk to hâve directed her course astern oï the Northfield ; 
that with her stern thus hinged upon the rack, the Northfield's bow 
was swung up stream at a slight angle by the strong flood tide, thus 
bringing the two vessels into collision in such a manner as to knock 
down the gales, stanchions, deck, sheathing and a portion of the hood 
on the port side of the bow of the Mauch Chunk and break in the 
planking of the Northfield just forward of her starboard paddle 
box. Then follows the charges of fault against the Northfield, which 
will also be noticed hereafter, and the ordinary averments necessary 
to contest as well as Hmit the petitioner's liability, as in the pétition 
of the Ferry Company. 

Numerous claims were filed to recover damages for the loss of 
lives, the personal injuries, and injury to property of those on the 
Northfield. Thèse claimants alleged fault for the collision on the 
part of both of the Northfield and Mauch Chunk and that both of 
the petitioners were in privity with the losses and damages caused by 
the collision and that neither of them was entitled to any limitation 
of liability. 

Answers were duly filed to the pétitions of the Ferry Company 
and the Railroad Company by each other and by the numerous claim- 
ants and issues were raised as to the faults of the respective vessels 
and as to the privity of the Ferry Company and of the Railroad Com- 
pany with the alleged négligence of their agents on the vessels. 

The faults charged against the Northfield by the Railroad Com- 
pany are: 

"1. The Northfield was not under command of a compétent person. 

2. She did not keep a good lookout. 

3. She left her slip wlthout blowlng a long whistle, commonly known as 
a slip whistle. 

4. She was started from her slip without her captaln ûrst ascertaining if the 
way was clear. 
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5. SUe was put under way at full speed before clearing her slip. 

6. While she waa wlthin fixe slip her pilot, or those in charge of her, slghted 
the Mauch Chunk and blew a blast of two whistles, signif ying her intention 
to cross the bows of the Màuch Chunk while the Mauch Chunk had the right 
of way. 

7. Danger of collision belng apparent she dld not stop and reverse season- 
ably. 

8. She dld not make due allowanee for the direction and force of the flood 
tlde. , - . 

9. ïnstead of waltlng in her slip untll the Mauch Chunk had crossed the 
same and made her landing she started f rom the slip at full speed, thus 
bringing about the collision. 

10. The Mauch Chunk having the right of way, the Northfleld, having her 
on her own starboard band, was bound to keep out of the way and dld not 
do so. i ' 

11. She dld not blow one whlstle and dld not pass astern of the Mauch 
Chunk, as she ought to hâve done." 

The faults charged against the Mauch Chunk by the Ferry Com- 
pany are : 

"1. The Mauch Chunk was not: under command of a compétent person. 

2. She did not keep a good lookout. 

3. She dld not direct her course to port, as by her assentlng signal of two 
whistles she. had indicated her intention of dolng. 

4. She was proceedlng at an excessive rate of speed in crowded waters. 

5. In coming round from the North Eiver she proceeded too close to the 
Battery. 

6. She dld not stop and reverse seasonably. 

7. She did not make due allowanee for the direction and force of the flood 
tide. 

8. ïnstead of starboarding her wheel, apd going astern of the Northfleld, or 
stopping and permitting the Northfleld to go oiJt of the slip, the Mauch Chunk 
came on at full speed, thus bringing about thè collision. 

9. The Match Chunk Insisted on attempting to enter her slip without walt- 
lng, as is usual and custpmary, for the Staten Island ferry boat to leave her 
slip on her voyage to Staten Island. 

10. The Mauch Chunk did nothing to avold the collision. 

11. After the collision the Mauch Chunk dld nothing to assist the Northfleld, 
but entered her own slip, raade her landing and depai;ted therefrom on a 
voyage to New Jersey witho,ut attempting to render any assistance to the 
vessel which she had run down." 

The faults urged against the vessels by the claimants are : 

The Northfleld. 

"1. In startlng from the ferry bridge, when her pilot was in a position 
behlnd a shed which eut ofC his view of the Mauch Chunk, at a time when 
that vessel was entering the East River from the westward, on her usual and 
known trip, and on a course nearly at right angles with that of the Northfleld 
In leaving her slip. 

2. In continuing on her course out of her slip, without having reached a 
deflnite agreement with the Mauch Chunk as to the manner in which the 
vessels should pass each other, under circumstances which left it doubtful 
that they could pass safely in pursuance of the signais which she gave; 

3. In faillng, after she had cleared her own slip, to keep out of the way of 
the Mauch Chunk by stopping and reverslng promptly, on seeing that the 
Mauch Chunk was not checking her headway, or navigating so as to pass 
under the stem of the Northfleld;" 

The Mauch Chunk. 

"1. In faillng to stand by after the collision; from thls fact a statutory 
presumptlon of her fault arlses; 
2. In not malntaining a good lookout; 
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3. In omittîng to gîve proper whistle signais seasonably, or to act properly 
on those that she did give; 

4. In failing to pass under the stem of the Northfield as she might and 
should hâve done; 

5. lu entering the East River and approaching the mouth of the North- 
field's slip, at an unlawful and excessive rate of speed, without using the 
least degree of caution, at a tlme v^hen It was known the Northfield was 
scheduled to start out of her sUp, and when, if a proper lookout had been 
kept, It would hâve been seen that she had started; 

6. In failing to slacken her speed, or stop, or reverse seasonably, In the 
présence of an obvions danger of collision; 

7. In that her navigation was in the charge and control of a négligent and 
reckless pilot" 

The Northfield was raised after the collision and valued at $5,000; 
but as such sum would only partly pay for the expenses of the rais- 
ing, she had no surrender value. The pending freight moneys re- 
quired to be surrendered, consisting of ferriage on passengers and 
horses and wagons, amounted to $25.45 which hâve been paid into 
court. 

The Mauch Chunk, together with her freight moneys, of the same 
character as the Northfield's, amounting to $25, was duly surrendered. 
Subsequently the boat was sold and produced, after deducting ex- 
penses of sale, the sum of $41,234.25, which sum, with the freight 
moneys, making altogether $41,259.25, is in court. 

The claims for damages that hâve been filed greatly exceed thèse 
sums. 

From the great mass of testimony taken in the cases, much of 
which is conflicting upon several material points, I gather the foUow- 
ing: 

The Northfield was a side wheel boat about 210 feet long, with 
three decks ; main, saloon and hurricane. Her two pilot houses were 
on the hurricane deck, about 22 feet above the water. They were 
about iio feet apart and about 50 feet from the bow at each end. 
Her full speed was about 10 miles an hour. The tide was the last 
of the flood and running to the eastward between 3 and 4 miles an 
hour. The easterly rack of the ferry slip running along pier i, was 
about 260 feet long and extended about 50 feet out in the river 
from the bow of the boat as she lay in the slip. The westerly rack 
was about 100 feet long and extended to about the paddle box of 
the boat. There was a clear view to the westward from the forward 
pilot house, embracing the slip of the Mauch Chunk, but from the 
rear pilot house, such view was obscured by buildings until the boat 
moved outward some little distance. 

When the Northfield was cast ofif from her bridge, a few seconds 
after six o'clock, the pilot went into the rear pilot house and sounded 
a long warning whistle indicating that the boat was about to start. 
He then started the boat slowly ahead under one bell. He could 
not see the Mauch Chunk from there, but as the Northfield moved 
out, and after she had gone 20 or 25 feet, he stepped forward and 
saw the Mauch Chunk as he left the pilot house. He estimated 
that she was then about 900 or 1,000 feét away and about 400 feet 
out from the Battery Wall, coming for the neighborhood of her 
slip, which was bounded on the west by pier l. The qtiartermaster 
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of the Northfield had been 5n the forward pilot house for severa! 
minutes before the boat started and from there had seen the Mauch 
Chunk léave her slip at Communipaw. He had put the hehn hard 
aport before the starting and fastened.the wheel in a becket. When 
the Northfield, under the starting bell given by the pilot, had moved 
out about 30 or 40 feet', so that her forward pilot house was beyond 
a pavillon, about 170 feet long, on pier i, and the quartermaster had 
a clear view up the river also, he blew a signal of two whistles to 
the Mauch Chunk and hooked his engine up. By this time, the 
boat was about 75 feet from the bridge and the pilot was then ap- 
proaching the forward wheel house, which he immediately after- 
wards entered and remarked to the quartermaster that the Mauch 
Chunk was not stopping or observing the two whistle signal and 
he changed the wheel to starboard to throw the stern of the North- 
field up the river to the eastward and the bow to the westward, and 
blew a second signal of two whistles, which was not answered, but 
both boats then blew alarm signais and they shortly afterwards col- 
lided, the Mauch Chunk striking, with her bow, the Northfield on the 
starboard side just forward of the paddle box. In the meantime, the 
Northfield had progressed so far up and out in the river that at the 
time of the collision her stern was clear of pier i and her bow had 
been carried by the tide about 50 feet above the starting place. 

The Mauch Chunk started as alleged in the pétition of the Railroad 
Company. She was a propeller, about 160 feet long, with two decks. 
The pilot houses were on the upper deck, about 25 feet above the 
water. Her full speed was about 9 miles an hour. As aided by the 
tidal current, she was making about 12^ miles, as she first approached 
the Northfield. 

She had no lookout. No one on her heard the warning signal of 
the Northfield or noticed that she was moving out of her slip until 
she blew the signal of two whistles. What signal was given by the 
Mauch Chunk in reply to the Northfield's signal of two blasts is 
greatly disputed. A number of witnesses on the Northfield and other 
boats in the vicinity testify that the Mauch Chunk blew a signal of 
two blasts in reply, indicating an intention to perniit the Northfield 
to go ahead, as the latter had requested. On the other hand, those 
on the Mauch Chunk testify that when they heard the signal from 
the Northfield, the Mauch Chunk immediately responded with alarm 
whistles, as the distance between the boats was not great enough 
to permit the Northfield's passage ahead. Usually more weight is 
to be given to the testimony of the \yitnesses on board of a vessel 
as to what occurred there than to that of witnesses elsewhere and 
I am indined to adopt the Mauch Chunk's contention that she did 
not consent to the proposed manœuvre of the Northfield. 

It is contended on behalf of the Mauch Chunk that she was only 
about 300 feet away when the two blast signal was given by the 
Northfield. This I doubt. The prépondérance of testimony shows 
that the Mauch Chunk was probably 600 or 700 feet to the west- 
ward from the Northfield on a Une from 200 to 300 feet to the south- 
ward, so that she was about 700 feet away when the Northfield's 
two blast signal was given and that after this, she approached nearer 
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her slip, under a starboard helm. But with this distance between 
the boats, the Mauch Chunk, going, with the tide, about 1,250 feet 
to the minute, was about a half a minute away from collision, un- 
îess she immediatcly took measures to bring herself to a standstill. 
She was still under considérable headway at the time the boats came 
together and it is évident that she did not take measures to stop 
in time which she should hâve done, as it was évident that the North- 
iàeld intended to try to cross her bow and that it would be impossible 
for her to do so unless the Mauch Chunk stopped her headway, 
I conclude that both vessels were in fault for the collision : 

The Northfield. 

1. In not keeping within her slip until the Mauch Chunk was out 
of the way. 

2. In proceeding forward at full speed when the vessels were in a 
position to be in danger of coIHsion from a forward movement of the 
Northfield. 

3. In not reversing when it became obvions that the Mauch Chunk 
would not yield the right of way. 

The Mauch Chunk. 

1. In failing to keep a good lookout. 

2. In failing to hear the warning signal of the Northfield. 

3. In failing to see that the Northfield had started from her slip 
until she was about 75 feet from her bridge. 

4. In failing to give the Northfield a timely signal that she in- 
tended to cross the Northfield's bow. 

5. In faiHng to reverse immediately when it became apparent that 
the Northfield was attempting to cross her bows. 

Considérable stress has been laid in the argument for an exonéra- 
tion of the Mauch Chunk, upon the fact that the Northfield had the 
Mauch Chunk on her own starboard side and that it was the duty 
of the Northfield to keep out of the way of the Mauch Chunk and 
of the latter to keep her course and speed. It would hâve been 
obvions to the Mauch Chunk, if she had fulfilled her duty of seeing the 
movements of the Northfield from the beginning, that the North- 
field was not navigating according to the starboard hand rule and 
that she intended to go ahead. She could not possibly go under 
the stern of the Mauch Chunk, as the force of the tide, notwith- 
standing anything the Northfield could do, necessarily carried her 
np the river and across the course of the Mauch Chunk, so that the 
Tule, if it applied to the case of the steamboat just leaving her slip, 
afforded no excuse to the Mauch Chunk hère. Moreover, if the 
Tules came into opération immediately upon the Northfield leaving 
her bridge, the Mauch Chunk was not navigating in conformity with 
them, as instead of keeping her course and speed, she starboarded 
her helm and changed her course to the port, after the Northfield 
started. The main cause of the collision, in my judgment, was the 
assumption on the part of the Northfield that the Mauch Chunk 
would give way to her and the failure on the part of the Mauch 
Chunk to observe what the Northfield was attempting to do and to 
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reverse în time to avoid the collision. It was a clear case of négli- 
gence pn fhe part of both of the boats. 

The principal difficulty in the caSe is to détermine whether the pe- 
titioners are entitled to limit thei;^ liability. 

The Act under which the petitioriçrs claim the right to limit pro- 
vides (Rev. St. [2d Ed.] p. 827, § 4283 [U. S. Comp. St. 1901, p. 
2943]): 

"Sec. 4283. The Uablllty of the owner of any vessel, for any embezzlemeut, 
loss, or flestructlon, by any persan, of any property, goods, or merchandise, 
shipped or put on board of such vessel, 6t for any loss, damage, or injui-y 
by collision, or for any act, matter, or thlng, lost, damage, or forfeiture, doue, 
occasloned, or Incurred, wlthout the privity, or knowledge of such owner or 
owners, shall In no case exceed the amount or value of the Interest of sucli 
owner In such vessel, and her frelght thçn pending." 

The object of the law has been authoritatively declared in Nor- 
wich Company v. Wright, 13 Wall. 104, 121, 122, 20 L. Ed. 585, as 
foUows: 

"In View of the fact that the limlted liability of shlp-owners vs^as, by the 
gênerai maritime law, extended to ail acts of the master except contracts for 
the benefit of the ship, and in most places even to thèse; and of the fact, 
that the EngUsh statutes expressly extended It to cases of collision as well as 
to injuries to cargoes; we see no reason why the falr and natural construc- 
tion should not be glven to the act of 1851, which makes an equally broad 
application of the rule, and there is nothing in the reason of the thing that 
should lead us to évade such a construction. The great object of the law was 
to encourage ship-building and to induce capitallsts to invest money in this 
branch of industry. Unless they can be Induced to do so, the shipping inter- 
ests of the country must flag and décline. Those who are wllling to manage 
and work ships are generally unable to build and fit them. They hâve 
plenty of hardiness and personal daring and enterprlse, but they bave little 
capital. On the other hand, those who hâve capital, and invest It lu ships, 
Incur a very large rlsk in exposlug their property to the hazards of the sea, 
and to the management of seafaring men, wlthout making them llable for 
additlonal losses and damage to an Indeflnlte amount." 

The gênerai expressions used by Mr. Justice Bradley, in thus stat- 
ing the objects of the law, referred particularly to the hazards in- 
curred in the use of ships and by sea ventures and the Act, as at 
first passed, exçluded from its benefits the owners of vessels of any 
description used in rivers or inland navigation, (Id. § 4289) but in 
1875 ^"d 1886 it was extended to ail vessels used on lakes or rivers 
or in inland navigation, including canal-boats, barges and Hghters 
(U. S. Comp. St. 190 1,. p. 2945) and the original Act always covered 
the vicinity of this collision, as the waters of the East River belong 
to the coast waters of the United States (The Garden City [D. C] 
26 Fed. 766). Corporations are regarded as individuals and the 
reason of the rule applies in a case of this kind. The petitioners are, 
therefore, as much entitled to the protection the Act gives as if the 
collision had occurred between ships in a remote place, provided it 
appears that there was no privity or knowledge on their part in the 
acts of négligence causing it. 

Such privity or knowledge on the part of the Ferry Company, is 
urged by the claimants in several particulars, viz. : 

"1. It voluntarily and wlthout lawful authority permitted the other petl- 
tioner to use and occupy, for ferry purposes, the easterly one of the two slips 
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■which it leased and controUed, under circumstances which made It necessary 
for its own boats to cross the course of the beats of the other petitioner at 
fréquent intervais, in a manner attended by danger of collision, without es- 
tablishing or promulgating, as it had tlte power to do, rules and régulations 
to avoid the danger which It knew resulted, and was liable to arise at or 
about the hour of the day when the collision oecurred; 

2. It knowingly permitted the pilot, in a négligent manner, to start the boat 
from the ferrybridge while he was standing on the stern of the boat behind 
a shed which eut off his view of vessels rounding the battery from the west- 
ward, and at a tUne when it was known the Mauch Chunk was due to arrive 
at her slip and was probably approaching it." 

1. It appears that the Rapid Transit Ferry Company had actual 
control of the slip next to its own and leased it to the Central Rail- 
road Company of New Jersey. There can be no question, as far as 
this case is concerned, of the lawful occupation of the slip by the 
Railroad Company. 

There was no authority on the part of the Ferry Company to make 
régulations for the government of the Railroad Company's boats. 
The navigation of the boats was governed by law, over which the 
lessor has no control. 

2. This question would be an important one, if it did not appear 
that the négligent act, which the company was alleged to be in 
privity with, was not a cause of the collision. The starting oî the 
boat by the pilot from the rear pilot house was undoubtedly négli- 
gent, and it is not clear that such négligence was not participated in 
by the company whose responsible agents on shore were, or should 
hâve been, cognizant of the method of proceeding which was usually 
employed— The Republic, 6i Fed. 109, 9 C. C. A. 386 — ^but the nég- 
ligent act which precipitated the collision, was not the starting of the 
boat, but her continuance, with an accelerated speed, out beyond the 
confines of her slip. Until the pilot reached the forward pilot house, 
the movements of the boat were under the control of the quarter- 
master. If instead of ringing up full speed, after the boat had pro- 
gressed a short distance from the bridge, he had stopped the en- 
gine, or if necessary reversed it, the boat would not hâve gone out 
into the waters where she coUided but remained within the protection 
of the slip. The négligence which brought about the Northfield's 
share in the disaster, was the négligence of those navigating the boat 
when she was entirely beyond the control of the petitioner 's agents on 
shore. 

It is also urged by the claimants that the Railroad Company was in 
privity with its agents in the following particulars : 

"1. It was operating a ferry to and from a slip next adjacent, to the east- 
ward, of Pier 1, East River, without lawful authority, by vlrtue of an agree- 
ment with the petitioner, the Kapid Transit Ferry Co., under which it was 
necessary for its boats to cross, at fréquent Intervais, the mouth of the siip 
used by boats of the Rapid Transit Company in circumstances of danger; and 
that it neglected to establish or promulgate needful rules or régulations to 
avoid the danger that it knew resulted, or was liable to arise, at or about 
the .hour of the day when the collision oecurred; 

2. It failed to bave the régulations for the prévention of collision posted 
np in the pilot-house in a place where they could be read by the pilots. 

3. It niaintained in the command and control of the Mauch Chunk a pilot 
whom it knew to be reckless and unfit for the position." 
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1. The question to be determined is not whether the ferry was be- 
ing legally operated. The company had a right to use their boats 
upon the public waters and to seek latidings for them at convenient 
places. The navigation of the beats was governed by law, as in the 
case of the Ferry Company, and the petitioner is not in fault for 
the absence of spécial régulations for its own boats. 

2. The Act of June 7, iS^y^—2,0 Stat. 102, c. 4, § 2, 2 Supp. Rev. 
St. 1892-1897, p. 626 [U. S. Comp. St. 1901, p. 2884] — provided for 
the furnishing of the Inspectors' Rules to ferry boats and steam ves- 
sels and for their posting in "conspicuous places" in such vessels. 

It appears that the ftiles were tacked up on the ceiling of the pilot 
house over the heads of the nàvigators. The pilot, in excuse for 
his failure to fuUy state the rules on his cross examination, testified 
that he had never studied them a great deal, because they were not 
posted where he could see them. 

It was the duty of the petitioner to provide for a compliance with 
the law regarding the posting of the rules and such a compliance 
involved posting them where they could easily be read but I cannot 
conclude that the pilot in this case was incompétent because of any 
inability td see the rules by reason of their position. He had been 
master of steamboats for 27 years and by his testimony showed a 
reasonable familiarity with the text of the rules. It was not because 
the pilot did not know the rules that he participated in the faults 
of the collision but because he neglected to apply those which he 
knew vèry well, requiring him to give a whistle signal of his proposed 
course and to stop and reverse the engines of his boat in time. 

3. There is no évidence that the petitioner knew the pilot to be 
reckless or unfit for his position, or that he was so. 

I must, therefore, hold that the allégations of privity or knowledge 
on the part of the petitioners are not sustained. 

Decfees will be entered limiting the liability of the petitioners, 
and holding both of them liable to the extent of the surrendered 
values of the colliding vessels and freight. An order of référence 
will also be entered to ascertain the extent of the claims of the par- 
ties who hâve suffered loss by the collision. 



WILLIARD V. SPARTANBURG, U. & C. R. CO. et al. 

(Circuit Court, D. South Carolina. August 17, 1903.) 

1, C0BPOKATION8— DissoLUTioif— Epfbct of 8ai.e of Propkrit and Fran- 
chises. 

A railroad company chartered by the Législature of a state, whose 
charter has not been repealed, and which bas not been dissolved by 
légal proceedings, exista as a légal entity, although ail of its property, 
including its franchise to operate a railroad, has been sold under a 
valid mortgage, and it has ceased to hold meetings or to elect officers 
or directors. 

f 1. See Corporations, vol. 12, Cent Dig. §§ 2403, 2404, 2409; Railroads, vol. 
41, Cent. Dig. § 6421%. 
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S. Parties— Action fok Injubt to Servant. 

A raliroad eompany, whose property and franchises hâve been sold 
under a valid mortgage, and who has (or years been out of possession, 
has no Interest in an action by an employé of a lessee of the purcliaser 
to recover for Personal injuries sustained in the performance of bis 
dutles throngh the alleged négligent opération of the road by sucli 
lessee, and is neither a neeessary nor a proper party. 

8. Raxlkoads— Injurt to Lbssbe's Servant— Liability op Lessor. 

Assuming that a raliroad eompany, so long as its corporate existence 
continues, cannot divest itself of the obligation to perform the duties 
to the gênerai public imposed by its charter by any lease of Its road, 
it stands in an entirely différent relation toward employés of its leissee, 
and cannot be charged with liability for an injury to such an employé 
through the négligence of his employer in operating the road. 

4. Removal op Caoses— Sbparablb Controvbksy. 

An action by an employé of a raliroad eompany operating a raliroad 
under a lease, against such eompany and its lessor, to recover for a 
Personal injury alleged to hâve been due to the négligence of another 
employé of the same employer, présents a separable controversy, and 
the cause is removable by the lessee eompany, where It is a corporation 
of another state. 

On Motion to Remand to State Court. 

V. E. De Pass and Stanyarne Wilson, for plaintiff. 
C. P. Sanders, for défendants. 

SIMONTON, Circuit Judge. This action was originally brought 
in the court of common pleas of the state of South Carolina for Union 
county, some time in the year 1902, apparently in the inonth of 
August. The défendant the Southern Railway Company answered 
the complaint, and at the same time filed its pétition, with bond, 
for removal into this court, upon the ground that it was the only real 
défendant in the suit; that the true controversy was with it; and 
that the plaintifï is a citizen and résident of the state of South Caro- 
lina, and it is a corporation of the state of Virginia. The cause hav- 
ing been removed into this court, it now cornes up on a motion to 
remand. This motion présents issues of fact and of law upon the 
détermination of which the resuit dépends. 

The plaintifif allèges that the. Spartanburg, Union & Columbia 
Railroad Company, one of the défendants, was and is the owner of 
the railroad extending from Columbia to Spartanburg, in said state, 
and passing through the town of Union ; that at the time hereinafter 
mentioned — the date of the cause of action — the Southern Railway 
Company, the other défendant, a corporation of the state of Virginia, 
was and is now a common carrier leasing and operating said line of 
railway together with the tracks, cars, locomotives, and other ap- 
purtenances thereto belonging; that the plaintifï was a brakeman of 
a switch engine train usually operated in or near the dépôt yards of 
the Spartanburg, Union & Columbia Railroad Company in the em- 
ploy of the défendants (in the plural), and was injured on the 5th 
August, 1902, by reason of the négligence of the conductor of said 

If 4. Separable controversy as ground for removal of cause to fédéral court, 
see notes to Kobbins v. Ellenbogen, 18 C. C. A. 86; Mecke v, Valleytowu 
Minerai Ce, 35 C. O. A. 155, 
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train, said conductor being then and there the agent and représenta- 
tive; of the défendants. He lays his damages at $i5,cxdo. The défend- 
ant the Southern Railway Company, in its answer, dénies the exist- 
ence of any such corporation as the Spàrtanburg, Union & Columbia 
Railroad Company, dénies that it held or operated this road under 
a lease frpm that company, admits that plaintifï was in its employ- 
ment at the date of this accident,, and dénies any UabiHty therefor. 
At the hearing of this motion the following agreed statement of facts 
was submitted and used in argument : 

"That several years prlor to the 5th day of August, 1902, the Spàrtanburg, 
Union & Columbia Eaiiroad Company mortgaged its entire property, including 
its franchises, railroad tracks, roadbed, rights of way, dépôts, angines, cars, 
and roUing stock of every description to. the Central Trust Company of New- 
York', and that thereafter, but prier to the 5th of August, 1902, the said 
Spàrtanburg, Union & Columbia Hallroad Company sold and conveyed ail of 
its property, Including its franchises, rights of way, roadbed and tracks, 
station houses, cars, enginès, and rolling stock, to the Asheville & Spàrtan- 
burg Railroad Company, which sale and conveyance was duly authorized by 
its stockholders; and that thereafter, and prior to the 5th day of August, 
1902, the Asheville & Spàrtanburg Eaiiroad Company consolidated wlth the 
South CaroUna & Georgia Railroad Company, the Carolina Midland Railway 
Company, and the South Carolina & Georgia Extension Railroad Company. 

and on the day of — , 1902, leased such consolidated property. 

including the roadbed, track, station houses, switch tracks, cars, engines, and 
ail rolling stock, belonging to such consolidated company, to the Southern 
Railway Company; and that prior to and on the 5th day of August, 1902, 
the Southern Railway Company, as lessee, was in the exclusive use, control, 
and opération of ail of such property. It Is further admitted that the Spàr- 
tanburg, Union & Columbia Railroad Company bas not been in the possession 
or control of any part of the tracks, roadbeds, switehes, station houses, or of 
any of its cars, engines, or rolling stock since the sale and conveyance to the 
Asheville & Spàrtanburg Railroad Company, nor wae it operating or con- 
trolling any of said tracks, roadbeds, switehes, station houses, cars, or engines 
on the 5th day of August, 1902^ It Is further admitted that there bas been 
no decree of court, or any légal winding up or dissolution of the Spàrtanburg, 
Union & Columbia Railroad Company, but that the organization of said com- 
pany has not been preserved by annual meetings and élections of offlcers. 
It is further admitted that the plaintiff and the conductor, by whose alleged 
négligence the plaintiff Is alleged to hâve been injured, were prlor to and at 
the time of the alleged injury in the sole and exclusive employment of the 
Southern Railway Company, and that tjiey were at work in the service of 
the said Southern Railway Conipany, and not in the service of the Spàrtan- 
burg, Uniop & Columbia Railroad Company, at the time of such alleged in- 
juries." 

The solution of this case will dépend upon thèse questions : . First. 
Is the Spàrtanburg, Union; & Columbia Railroad Company an exist- 
ing corporation? Second. If it is, is it a necessary or proper party 
in this case having any înterest in the issues involved therein? Third. 
If it has any interest in thèse issues, is that interest such that the 
controversy between it and the plaintifï is the same as that between 
the plaintiff and its codefendant the Southern Railway Company, or 
is the controversy between thèse two défendants separable? 

The Spàrtanburg, Union & Columbia Railroad Company was in- 
corporated by an act of the General Assembly of South Carolina. 
The act not only created the artifîcial being, the corporation, but it 
clothed it with certain franchises; among thèse, to operate its road 
as a common carrier of passengers and merchandise between its 
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terminî, to lease its road, and to mortgage ail its property, and to 
include therein its franchises. Pursuing its powers under its charter, 
this Company did mortgage its entire property, including its fran- 
chises, and by a foreclosure in pais in satisfaction of the mortgage it 
conveyed ail the property mortgaged to the Asheville & Spartanburg 
Railroad Company. This latter company consolidated with certain 
other companies, which consoUdation was approved by the General 
Assembly of South CaroHna. The Southern Railway Company, at 
the time of the accident complained of, under a lease from the con- 
solidated companies, was in the exclusive possession and opération 
of the track theretofore of the Spartanburg, Union & Columbia 
Railroad Company, and the sole owners of the rolling stock thereon. 
The act incorporating the Spartanburg, Union & Columbia Railroad 
Company has not been repealed, nor has this corporation been legally 
dissolved. As a légal entity, it exists. 

Under thèse circumstances is it a proper or necessary party to 
this suit, having any interest in the issues involved therein? The 
charter of this company gave to it the right to mortgage its entire 
property, including its franchises ; that is to say, certainly its fran- 
chise to operate its road between its termini. This right to mortgage 
involyed ail the incidents of a mortgage ; that is to say, the mort- 
gagor gave, and the mortgagee took, not only the security of the 
mortgage, but also the right to enforce it by foreclosure and sale. 
To this right was essential the power under sale to give clear title 
to a purchaser. The railroad company exercised this power of mort- 
gage. The mortgage was enforced and foreclosed. A sale was had 
thereunder, and ail of the property of the Spartanburg, Union & 
Columbia Railroad Company ; that is to say, its roadbed, side tracks, 
plant, and rolling stock ceased to belong to it, and passed to the pur- 
chaser, the Asheville & Spartanburg Railroad Company, long before 
this accident occurred. This Asheville & Spartanburg Railroad 
Company consolidated with others, and the consolidation leased to 
the Southern Railway Company. So at the date of this accident 
there was and could be no privity whatever between the Southern 
and the Spartanburg, Union & Columbia, no joint or other responsi- 
bility between them. The plaintiff was a brakeman on a shifting en- 
gine used in operating the road by the former company, operating it 
under a contract with that company, and none other. He had no con- 
tract with, owed no service to, the Spartanburg, Union & Columbia 
Railroad Company. The charter of that company, its mortgage there- 
under, the sale under the mortgage, the consolidation of the companies, 
and the lease of the Southern are ail matters of public record. The 
plaintifif himself knew with whom he contracted, and in bringing the 
Spartanburg, Union & Columbia Railroad Company into this con- 
troversy he had not a shadow of claim therefor. 

Let us assume, however, for the purposes of this discussion, and 
in déférence to the able argument of the counsel for the plaintiff, 
that by no act, either by way of lease or of mortgage, the Spartan- 
burg, Union & Columbia Railroad Company could divest itself of 
the duties assumed by it when it accepted its charter, certainly so 
long as that charter remains unrepealed. "A railroad corporation 
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cânnôt escape the peHormance of any duty or obligation imposed 
by its diàrter or the général laws of the state by a voluntary surlfen- 
def of its road into thé hands of lessees." Washington, etc., R. R. 
Go. V. Brown, 17 Wall. '445, 21 L,. Edi 675. And even when, by law, 
it îs authorized to lease its railway, so that howevér the lessee shall 
be liable to the same extént as the lessor, this will not discharge the 
lessor from any of its corporate liabilities. Chicago, etc., R. R. v. 
Crâne, 113 U. S. 424, 5 Sup. Ct. 578, 28 L,. Ed. 1064. And so it has 
been held that the public can hold the lessor company responsible 
for injuries resulting from defects in the roadbed, from insufficient 
plant, and in some states even from acts of négligence of the lessee. 
Natl. Bk. V. Railway Co., 25 S. C. 222; Harmon v. R. R. Co., 28 
S. C. 401, 5 S. E. 835, 13 Am. St. Rep. 686; Parr v. R. R.. 43 S. 
C. 197, 20 S. E. 1009, 49 Am. St. Rep. 826. But the présent action 
is brought not by one of the public injured by the opération of the 
lessee ràilroad, but by an employé of the lessee, injured in the per- 
formance of his duty through the négligence of an employé of thé 
lessee, and not from any structural defect in the road. The action is 
based on a tort quasi ex contractu, growing out of the contract of 
service and a breach of duty under that contract. There is no such 
contractual relation between the employé of the lessee with the lessor, 
and consequently no breach of duty upon which an action could arise. 
2 Elliott on Railroads, § 472. In Nugent v. Boston, etc., R. R. 
Co., 80 Me. 62, 12 Atl. 797, 6 Am. St. Rep. 151, this subject is elabo- 
rately discussed, and the position of the text-writer sustained. So, 
also, in East Line, etc., Ry. Co. v. Culberson (Tex. Sup.) 10 S. W. 
706, 3 L. R. A. 567, 13 Am. St. Rep. 807, the same subject is dis- 
cussed, and the same conclusion is reached. In this case the court, 
among other things, says : 

"It seems to us that tlie relation of the servant of the company operating 
the road to the owner is very différent from his relation to his employer, and 
that the relation of the owner of the road to hirn is différent from its relation 
to the gênerai public. His contract is not wlth the company owning the road, 
and It may be asked does the latter owe hlm the dnty of a master to his 
servant, or guaranty that the master with whom he has voluntarily contraeted 
will perfOrm Its obligations to hlm? It may be that, If the Injury had oc- 
curred by reason of a defect In the roadbed or track, and not by reason of 
a defect in the engine, the company charged with the duty of keeping the 
road would be liable. But, if It were true tnat the injury was caused entirely 
by another company operating the owner's road, and was Inflieted upon one 
of its own employés by reason of a defect in machlnery entirely under its 
control, it is dlfflcult to see upon what prlnclple of policy or justice the lessor 
should be liable merely because it owned the road." 

The court also says: 

"Where, in slmilar cases, a recovery has been permitted against a lessor, 
it has usually been allowed upon varions considérations of public policy: 
First, because the franchises granted are in the nature of a Personal trust, 
and Sound policy demands, so far as the gênerai public is concerned, that the 
corporation receivlng the grant should be held responsible for the proper 
exécution of the powers granted; second, for the reason that to deny the 
liability of the lessor would eriable a ràilroad to shirk its responsibility, and 
to Injure the public by placing its property under the control of irresponsive 
parties. And, third, l^ecause a pcrson who had recelved an Injury at the 
hands of the operating company, and was ignoj-ant of the relations between 
that company and the oWner of the road, might be at a loss to détermine 



WIIiLIAED V. SPARTANBTTRG, TJ. <k 0. B. CO. 801 

against which to bring hls action, and thereby be placed at a disadvantage 
in seebing redress." 

None of thèse apply to the case of a servant of a lessee who is in- 
jured through the neglect of his employer. He needs no protection 
as one of the gênerai public, because he can enter the service or not, 
as he chooses. He is under no compulsion to take employment from 
an irresponsible company, and he certainly knows whom to sue for a 
wrong inflicted through his employer's neglect, for the latter is cer- 
tainly liable to him in such case. The reason of the rule which holds 
the lessor liable fails in the case of an employé of the lessee, and we 
think that to follow it in a case like this would be to give it an arbi- 
trary, and not a reasonable, application. The same question is dis- 
cussed and the same conclusion is reached by the Circuit Court of 
Appeals of the Sixth Circuit (Taft and Lurt'on, Circuit Judges) in 
HukiU V. Maysville, etc., R. R. Co. (C. C.) 72 Fed. 752. The ques- 
tion, and the authorities bearing upon it, are elaborately discussed, 
and the distinction betvifeen the action of an employé of the operating 
company and that of one of the public is forcibly and clearly put. In 
its learned opinion the court uses this language: 

"A person entering the employment of the lessee company acquired no right 
against the lessee except by virtue of the terms of employment Such em- 
ployé came Into no privity of contract with the lessor company. No case has 
been cited to us in which it is held that the servant of the lessee company. 
even when operating under a void lease, can recover against the lessor com- 
pany for injuries snstalned by the négligence of the lessee company in the 
opération of the road." 

The agreed statement of facts conclusively states that at the time 
of this accident the Spartanburg, Union & Columbia Raiiroad was, 
and for a long period had been, out of possession and control of the 
raiiroad, and that the Southern Railway Company was in exclusive 
possession and opération thereof, and that the plaintiff and the con- 
ductor, by whose négligence in charge of the train plaintifï was in- 
jured, were both at work in the service of the Southern Railway and 
not of the Spartanburg, Union & Columbia Raiiroad. Under thèse 
authorities no sort of liability accrued against the last-named raii- 
road. The Southern Railway Company alone is liable. 

Apart from ail this, is there a separable controversy in this case? 
Judge Phillips, in Kelly v. Chicago, &c., Ry. Co. (C. C.) 122 Fed. 
291, in a case in ail respects like this, discusses this point, and holds 
the controversy separable. He says: 

"The issues apparent on the face of the pétition, in point of fact and law. 
are not identical as to thèse défendants. The one is not liable if there be no 
contract of lease or runnlng arrangement, no matter what was tlie négligent 
act of the other, and the other would be liable for its négligent act, no matter 
if there be no such eontractual relation between the two companies. The con- 
troversy, therefore, is separable." 

He concludes that they were not joint tort feasors, and for this 
quotes Bliss on Code Pleading {^d Ed.) § 83: 

"Persons are not jointly liable for a tort merely because they hâve some 
connection with it, even if it may give a several cause of action against them. 
There must be a coopération in fact." 
124 F.— 51 
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And, quoting Pomeroy's Civil Procédure: 

"There must be some community in the wrongdoing among the parties who 
are united as codefendants. The Injury must be in some sensé their joint 
work." ' 

Taking the complaint and the admitted facts, no other conclusion 
can be drawn than thatthe tort charged hère was committed by the 
agent of the Southern R,ailv\fay, alone, upon another agent of the same 
Company. ; , 

It is dear from ail that has been said that the Spartanburg, Union 
& Columbia Railroad Company has no interest whatever in the is- 
sues in this case; thatit is neither a necessary nor a proper party. 
This being so, and the Southern Railway Company, the only other 
défendant, being the only party against whom a cause pf action is 
stated, and a citizen of the state of Virginia, had the right to remove 
the cause; into this court. Wormley v. Wormley, 8 \Vheat. 451, 5 
L. Ed. 651; Wilson V. Qsweigo Township, 151 U. S. 64, 14 Sup. Ct. 
259, 381I!,. Ed. 70; Arrowsmithv. Nashville (C. C.) 57 Fed. 165; 
Thayer v.Xife Association, ,112 U. S. 717, 5 Sup. Ct. 355, 28 L,. Ed. 
864; Bacon V. Rives, iqô U. S. 99, i Sup., Ct. 3, 27 L. Ed. 69; Bar- 
ney v. L,atham, 103 U. S. 214, 26 L. Ed. 514. It is unnecessary to 
considerlwhether the Spartanburg, Union & Columbia Railroad Com- 
pany is à sham party, or that its name was inserted to defeat the ju- 
risdiçtion of this court — a proposition the court will not willingly 
entertain, and would be loath to beliéve. 

The motion to remand the cause is refused. 



TRIDELL V. MUNHALL. 

(Circuit Court, W. D. Pennsylvania. July 8, 1903.) 

No. 30. 

1. TKiiyii— Sehding Out Papbrs with Jukt— Peacticb. 

WHere the plalntltf' s statement of claim has been made the basis of 
the coTirt's instructions, ' àûd virtually incorporated into them, it Is no 
error to send it out -with the jury when they retire ta make up their 
verdict. 

3. New Triait— Excessive Verdict — Evidence. 

A verdict of $6,000 for board, room, and care In sickness, furnished 
during a perlpd of ten years, vrill not be dlsturbed as excessive, where, 
in addition td direct proof with regard to their character and value, the 
person to whom they were furnished had suggested $1,000 a year as 
that which he was wlljing to pay. 

8. Statdte of Limitations— Bab of, How Removbd. 

TJnder the Illinois statute pf limitation, which bars a simple debt after 
flve years, It is suiilciçnt, în order to, remove the bar, to show an express 
promise to pay, or a conditional promise, with a performance of the 
condition, or an uncondltional admission of the Justuess of the debt. 

t. Samk — AcKNOWLEDGMEKT— Conditional Promise to Pay 

An acknowledgment is only effective becanse of the promise to pay 
which Is implled in it, and the same is true of a payment on account. 
Where, therefore, either is accompanied by an express promise as to how 
the debt is to be paid, there can be no Implication outside of it. The 

H 4. See Limitation of Actions, vol. 33, Cent. Dig. § 609, 
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debtor, In walvlng the statute, is entitled to make hls own terms, and by 
thèse alone is he to be bound. A conditional promise to pay is not suf- 
ficient, tberefore, although accompanied with an express acbnowledg- 
ment and a payment on account, witbout proof that tlie condition bas 
been fuifllled. 

5. Same— Promise to Pat dut op Spécial Ftjnd. 

An Illinois debtor, whose debt was barred by the statute, after ac- 
kno-wledging that he had promised the plaintiff, if she would let him 
hâve a home with her, and hls board, room, and care, that he would pay 
her well when he got the property that was coming to him from his 
father's estate, promised payment of the debt in the following terms: 
"And now I am glad to say the time has come when I am about ready 
to do so, and I will be able to do It; for my father has died, and the 
estate is being divided. I will hâve my portion, and hâve it soon. If 
you will be perfectly satisfied with that, I will pay you $10,000 from 
this money which Is coming to me from my father's estate. I will pay 
you some of it now to go to Denver with, and the balance I feel sure 
that I will hâve by the time you get back.and I will pay it to you then." 
Eelé to be a conditional promise, on whlch the plaintifC was not entitled 
to recover, without proof that enough had been paid to him from his 
father's estate to make good his undertaking, or had at least been deflned, 
if not actually set apart to him, by an account. 

Rule for a New Trial. Also Rule for Judgment Non Obstante 
Veredicto on Reserved Point. 

Jno. B. Chapman and A. C. Gettys, for plaintifï. 
W. A. Way, for défendant. 

ARCHBALD, District Judge.* According to the Pennsylvania 
practice, it is largely for the trial judge to say what papers shall go 
out with the jury, and the sending out of a déclaration, and of a me- 
chanic's claim with a bill of particulars attached, which amounts to 
the same thing, hâve been expressly sanctioned. Hall v. Rupley, lo 
Pa. 231 ; Odd Fellows Hall v. Masser, 24 Pa. 507, 64 Am. Dec. 675. 
This may not be controlling on the fédéral courts, but it is at least 
suggestive, particularly as it is sustained by the gênerai practice. 
Thus, in Shulse v. McWilIiams, 104 Ind. 512, 3 N. E. 243, it was held 
permissible to allow the pleadings to go out; and in Bluedorn v. 
Pacific Railway, 121 Mo. 258, 25 S. W. 943, it was said to be within 
the discrétion of the court to do so; while in McGinty v. Keokuk, 
66 lowa, 725, 24 N. W. 506, it was considered no error where the 
jury had been correctly instructed on the issues; and in Smith v. 
Holcortib, 99 Mass. 552, the sending out of an amendment to the writ 
increasing the damages claimed was allowed. In the présent instance 
it was pecuHarly important that the jury hâve the plaintifï's statement 
before them, not only because it showed the spécifie items of her 
claim, but because the charge of the court was directly based upon it. 
Going over it item by item, attention was called to the évidence bear- 
ing on each, and the discrepancies between the amounts proved and 
those claimed pointed out. Certain of them also were directed to be 
entirely disregarded, as being without évidence to sustain them. The 
statement was thus virtually incorporated into the charge, and it is 
difficult to see how the jury could hâve followed and appHed their 

* Speeially assigned. 
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instructions without having it before theni. I am not convinced that 
the discrétion of the court in allowing it was wrongly exercised. 

The jury gave a verdict which aggregated $6,000. This covered 
whatever was furnished by the plaintiff to the défendant in the way 
of board and services for a period of about 10 years, and on an aver- 
age would amount to $600 yearly — an estimate which no doubt 
guided the jury, to a certain extent, in the verdict rendered. The 
question is whether this was warranted by the évidence. It must be 
confessed that the items of claim as set out in the déclaration are open 
to the criticism made of them by the défendant 's counsel, and, if there 
was nothing more in the case than the direct proof with regard to 
their character, extent, and value, the verdict could hardly be sus- 
tained. But in addition to this, such as it was, we hâve the testimony 
of several witnesses that the décèdent himself put an estimate on what 
the plaintifï had done for him considerably in excess of the verdict, 
speaking of $1,000 per year, and inquiring of the plaintifï if that would 
be satisfactory. It is also to be rèmembered that the décèdent had 
something more than his meré room and board ; and, while it is shown 
that he did some little work at times as a waiter, it does not appear 
to hâve been very much, and the plaintifï meanwhile, with little hope 
of recompense, not only supplied him with the necessities of life, but 
gave him a home, nursing him and caring for him, whether able and 
inclined to work or not. If the witnesses are to be believed, the décè- 
dent intended that ultimately she should be paid for it, and paid well, 
and in the Hght of their testimony it eannot be said that the verdict 
is excessiye. Six hundred dollars per year may be fuUy as much as 
the services rendered were worth, judged by what testimony we hâve 
with regard to them directiy, but, taking ail the évidence, I eannot see 
that it goes beyond ail bounds. The amount was for the jury, and I 
do not feel called upon to disturb their verdict. 

The rule for a new trial is discharged. 

The real question in the case is raised by the reserved point. The 
action was brought July 5, 1902, and according to the law of Illinois, 
where the case arises, ail of the plaintiiï's claim over five years old 
was barred by the statute of limitations, unless the bar was removed 
by a new promise or a subséquent unambi^uous acknowledgment 
or payment on account. tJnder the instructions of the court the jury 
separated that which they found due prior to July 5, 1897, from that 
which was subséquent, and their verdict as to the former was taken 
subject to the point reserved, whether as to that part of the claim 
there was any évidence sufïicient to toU the statute. This question is 
to be determined by the local law, and the décisions of the Illinois 
courts are controlling. : They are in a gênerai way in line with those 
of other states, but by no means hold to the stringent rule which pre- 
vails in Pennsylvania. It is sufificient, in order to remove the bar, 
to show "an express promise to pay the money, or a conditional prom- 
ise with a performance of the condition, or an unconditional admission 
of the justness , of the debt." Parsons v. Northern Illinois Coal & 
Iron Company, 38 111. 430; Carroll v. Forsyth, 69 111. 127; Kallen- 
bach V. Dickinson, 100 111. 427, 39 Am. Rep. 47. According to Wal- 
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dron V. Alexander, 136 111. 550, 27 N. E. 41, the acknowledgment and 
promise to pay, to be suffîcient, must arise out of facts which identify 
the debt with such certainty as will clearly détermine its character, fix 
the amount due, and show a présent unqualified willingness and in- 
tention to pay it. And in O'Hara v. Murphy, 196 111. 599, 63 N. E. 
1081, it was said that a promise by the défendant to pay the plaintiff 
every cent he owed him sufficiently identifies the debt in the absence 
of proof that there is any debt or account between the parties other 
than the one sued on. So in Ditch v. Vollhardt, 82 111. 134, where the 
debtor admitted that he owed about $1,500, but said he could not fix 
the précise amount until a settlement was had, and promised to pay a 
part at a date named, it was held sufficient. As to what is or is not to 
be regarded as a condition, the case of Horner v. Starkey, 2^ 111. 13 (s. 
c, sub nom. Sennott v. Horner, 30 111. 429), is instructive. It was there 
declared by the maker of certain promissory notes that if the payée 
would wait awhile he would pay them ; that he was not in a condition 
to pay them then, but when he made a raise he would do so ; and this 
was held to be an absolute promise. "If his language is properly re- 
ported," says Caton, C. J., "he meant to convey the idea that he would 
certainly pay the debt, but wanted further time to do so. * * * 
He did not intend to convey the meaning that he would pay only upon 
the condition that his circumstances should subsequently so improve 
as to place in his hands the means to do so." On the other hand in 
Mullett V. Shrumph, 27 111. 107, where the défendant said he would 
settle as soon as he got the money for certain work: "This," says 
the same learned justice, "was a conditional promise, and could neither 
serve for the foundation of an action itself, nor waive the statute of 
limitations, without at least proving that the défendant had received 
the money." So, in Boone v. A'Hern, 98 111. App. 610, a déclaration 
by the défendant that he would pay if he had the money, and that when 
he got it he would do so, is not good without proof that the latter con- 
dition has been fulfilled. 

Thèse views are in accord with the gênerai trend of the authorities. 
Thus, in Philips v. Philips, 3 Hare, 281, it is said by Wigram, V. C. : 

"If a debtor simply aeknowledges an old debt, the law implies from tliat 
simple acknowledgment a promise to pay for it, for wliich promi.se the old 
debt is a suffleient considération. But if the debtor promises to pay the old 
debt when he is able, or by installments, or in two years, or out of a pai-tieu- 
lar fund, the créditer can elalm nothing more than the promise ghes him." 

This is quoted with approval in Shepherd v. Thompson, 122 U. S. 
231, 7 Sup. Ct. 1229, 30 L. Ed. 1156, where the pledge of a claim 
against the government to secure a debt barred by the statute was 
held to exclude any implication of a personal promise to pay, pro- 
vision having been made for payment in a particular way. So, in 
Hanson v. Towle, 19 Kan. 273, where there was a promise to pay as 
soon as the money could be realized by the défendant, an administra- 
tor, out of the estate which he represented, it was held that he was not 
bound to pay until he had donc so. And in Shown v. Hawkins, 85 
Tenn. 214, 2 S. W. 34, a promise to pay when the debtor had coUected 
the amount due him from a specified source was held conditional, and 
not enforceable until it appeared that the contingency expressed had 
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bappeiied. Even in Stowell v. Fo-wler, .59 N. H. 585, on which the 
plaintif? relies, where the debtor declared that he expected his mbther 
tô die, and if she died he would Settle up the matter, the promise was 
regarded as at least conting-ent on his being in funds. 

Enlightened by thèse, lauthoritias, let ûs look at the case in hand. 
The testimony principally relied upon, by the plaintifï is that of C. J. 
Waring. He states, in substance^ that he was présent at a conversa- 
tion in which the décèdent, Harry Munliall, in June, 1901, eight 
months before his death, declared that he had had his board, room, 
care, and clothing from Mrs. Tridell for about ten years, and proposed 
to her to pay at the raté of $1,000 a year for it, if that would be satis- 
factory. In response to a question from the witness, he said that he 
had not paid her much during that time, because he had not been able 
to work, but that he had told her when they went into the house which 
she took on Paige street, Chicago, if she would let him hâve a home 
there, and his board and room and care, he would be able to pay her 
well for it, and would pay her when he got the property that was 
coming to him from his father's estate. "'And now,' [to use the 
words of the witness], l^esays, 'I hâve been promising you that ail 
along during thèse years, and * * * I am glad to say * * * 
the time lias corne * * * when I am about ready to do that, and 
will be able to do it, for my father has died and the estate is being 
divided. I will hâve my portion, and will hâve it very soon. * * * 
If you will be perfectly satisfied with that, * * * I will give 
you $10,000 from this money that is coming to me from my father's 
estate, I wil} pay you some of it now to go to Denver with, and the 
balance I feel sure that I will hâve by the time that you will get back, 
and will pay it to you then.' " The witness further says that within 
a few days after that he saw Munhall pay Mrs. Tridell $20, and a day 
or two later $20 more„stating at the time that it was on account of 
what he owed her. As an acknowledgment, this was certainly suf- 
ficiently spécifie and positive. The debt was '< identifîed, both in 
character and amount, and the intention of ultimately paying it was 
asserted, and in proof of that intention there was an actual payment 
on account. And while it is no doubt true, as declared in Hahn v. 
Gates, 102 m. App. 385, that something more than a mère acknowl- 
edgment is necessary, if the case rested on the sufficiency of it in the 
présent instance I should not hesitate to hold that the bar of thé 
statute of limitations had been removed. But an acknowledgment 
is only effective because of the promise to pay which is to be implied 
from it ; and the same is true of a payment on account. Where, there- 
fore, either is accompanied by an express promise as to how the debt 
is to be p^id, there can be no impHcation outside of it. The debtor in 
waiving the statute is entitled to his own terms, and by thèse alone is 
he bound. It was accordingly held in Gillingham v. Bçown, 178 Mass. 
417, 60 N. E;. 122, 55 L. R. A. 320, that, where the promise was to pay 
at the rate, of $10 a month, a subséquent payment of $5 on account 
did not make the entire debt due, the créditer being confined to the 
installments as they accrued. It does not matter, therefore, in the 
présent case how positive was the acknowledgment . if there was a 
promise at the time expressing the intention of the décèdent as to how 
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the debt was to be paid, and that there was, ît seems to me, is clear. 
Manifestly the thing that prompted him to what he said and did was 
the death of his father and the inheritance which he expected from 
that source. Even the promise which he declared he had made to 
Mrs. Tridell when they moved into the Paige street house was that 
he would pay her well when he got the property that would be com- 
ing to him from his father's estate, and the same condition was re- 
asserted in the conversation already detailed. "I hâve been promis- 
ing you that ail along during thèse years," he says, "and now I am 
glad to say * * * the time has corne * * * when I am 
about ready to do that [not entirely so, be it noted] ; for my father 
has died, and the estate is being divided. I will hâve my portion, and 
will hâve it very soon. * * * jf jq^ ^ju i^q perfectly satisiied 
with that [submitting the question to the plaintiflf], I will give you 
$10,000 from this money that is coming to me from my father's es- 
tate." This is not an absolute, but a contingent, promise, which can- 
not be enforced except upon proof that the contingency mentioned has 
happened. The référence to his father's estate is something more 
than an incident ; it was his sole reliance, and his undertaking is made 
with express regard thereto. He proraised to pay out of the money 
he was to receive from that source, and when he had received it. 
Neither his expectation of speedily getting it — as, for instance, by the 
time Mrs. Tridell had returned from Denver — nor the payment to her 
on account to assist her there, changes this phase of it. As reiterated 
by Waring at the very close of his testimony on cross-examination, it 
was to be paid when he got the money from his father's estate, and it 
could not be exacted from him, therefore, until he had. Were he 
living and suit were brought against him, he could well défend on this 
ground, and his administrator is not to be at any greater disad- 
vantage; in fact, the évidence is to receive a stricter construction, if 
any, than if he were alive to deny or give his version of the transac- 
tion. 

Nor is anything more favorable to be obtained from the plaintiff's 
other witnesses. According to Frank Wysox, her son, the decedent's 
déclarations amounted to no more than an inflated expression of his 
intended gratuity when he succeeded to his expectations ; while ac- 
cording to Mrs. Jenkins he merely said that "his father was dead, and 
he would soon come into his share, and would then pay her [the 
plaintifif] for ail the care of the last ten years." This rather strength- 
ens than relieves the contingent or conditional character of the prom- 
ise relied upon, confirming the view to that effect derived from the 
testimony of the principal witness, Waring. 

If, then,. the promise was conditional, as the contingency upon which 
it was predicated has not happened, the plaintifï is not entitled to re- 
cover in this action. The décèdent in his lifetime received but a small 
part of his inheritance, nor, so far as appears, has his administrator 
obtained any since his death, and until enough had come to one or the 
other to enable him to make good the undertaking neither he nor his 
estate could be held. It cannot be said that he got his money be- 
cause in a gênerai way it was due him or he had that expectancy. 
That was true in the same sensé that it is now when he made the 
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promise, and yet ît cannot be claimed' ithat he întended to bë theri 
presently ! held. His shâre must at least be defined by an account, 
if not actually set apart to him or his légal représentative before either 
can be charged with having got it, and this must be the case beîore 
suit is brought. 

Judgment is therefore directed to be entered on the verdict in favor 
of the plaintiff for $2,055, and in favor of the défendant non obstante 
veredicto on the reserved point as to ail over and above that sum. 



McKBE et al. V. OHAUTAUQUA ASSEMBLT et al. 

^Circuit Court, W. D. New York. July 20, 1903.) 

No. 184. 

1. JnmsDiOTiON op Fedebai. Courts— Amqtint in Dispute— Surr for Isjuno- 

TION. 

In a suit by a member of a nonatock corporation to reStraln alleged 
Illégal and ultra vires action by its governing body, the amount involved, 
for jurlsdlctlonal purposes, is the value of the rights sought to be pro- 
tected; and a fédéral court has jurisdiction where it is shown by the bill 
that the mismanagement complained of, if not restrained, will resuit in 
the création of debts, ftnd Inay resuit in the loss of the corporatlon's 
property, whlch largely exceeds in value the jurlsdlctional amount 
Z. Corporations— STOCKHOLDBiR's Suit— Ambndment of Charter. 

A législature, under power reserved in the grant, may lawfuUy amend 
the charter of a corporation by enlarging its powers in harmony with 
the purpose of its organization, by consolldating other corporations with 
It and repeallng thelr charters, and by changing the mode of electing 
its trustées; and a stoclfliolder, or member where it is a nonstock cor- 
poration, cannot malntain a siiit in equity, based on such législation, 
or the action of the trustées In procuring and actlng on the same, to 
restrain such action, where it is not shown that his contract or property 
rights are destroyed or impaired. 

In Equity. On demurrer to bill. 

S. Schoyer, Jr.,' Martin Garey, and Lyman M. Bass, for complain- 
ants. 

Frank W. Stevens and John G. Milburn, for défendants, 

HAZEL, District Judge. This is a suit in equity by a leasefiolder 
of Chautauqua Institution, a nonstock corporation, originally organ- 
ized as Chautauqua Assembly, pursuant to the New York statute 
passed April 12, 1848 (Laws 1848, p. 447, c. 319), against that corpora- 
tion, now called Chautauqua Institution, the Chautauqua University, 
and the Chautauqua School of Theology. AU of the corporations 
named are or were nonstock corporations, organized under the laws 
of the State of New York, and managed by boards of trustées. The 
suit is between citizens of différent states, and is brought by com- 
plainant, in behalf of himself and other leaseholding members of 
Chautauqua Assembly, not résidents of the state of New York, who 
are similarly situated, and who may wish to intervene or join the com- 

H 1. Jurisdiction of circuit courts as determined by the amount In con- 
troversy, see notes to Auer v. LonJbard, 19 C. C. A. 75; Shoe Co. v, Roper, 
36 C. C. A, 459. 
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plainant in this suit. No person, however, has intervened. The bill 
of complaint seeks, first, to hâve judicially declared unconstitutional 
and void an act of the Législature passed March, 1902 (Laws 1902, 
p. 496, c. 196), changing the name of Chautauqua Assembly to Chau- 
tauqua Institution, widening its scope, expanding the powers of its 
trustées, terminating the separate existence of Chautauqua Univer- 
sity and the Chautauqua School of Theology, and consolidating thèse 
corporations with Chautauqua Institution, and vesting in Chautauqua 
Institution the property of the constituent corporations. The com- 
plainant then asks protection against alleged ultra vires acts commit- 
ted by the trustées of Chautauqua Assembly or Chautauqua Institu- 
tion. Demurrers and pleas in abatement to the bill hâve been inter- 
posed by the défendants. The Chautauqua Assembly has demurred 
to the bill specially on the ground of want of jurisdiction, and gener- 
ally that the complainant is not entitled to the relief demanded, on 
the facts pleaded. Pleas of the other défendants are before the court 
on a motion to overrule. Argument upon the demurrers and pleas 
was heard at the same time. 

The spécial demurrer to the jurisdiction, upon which stress is laid, 
will be first considered. The argument of counsel for demurrant pro- 
ceeded upon the theory that the bill fails to disclose an amount in 
dispute exceeding the sum of $2,000, exclusive of interest and costs. 
The bill as originally filed did not allège specifically the amount in- 
volved, but an amendment to the bill, filed since the demurrer and 
pleas were interposed, asserts that the matter in dispute between the 
Chautauqua Assembly and the individual complainants exceeds in 
value the prescribed jurisdictional amount. It is contended, neverthe- 
less, upon the authority of Fishbeck v. Western Union Telegraph 
Company, 161 U. S. 96, 16 Sup. Ct. 506, 40 L. Ed. 630, that the 
amended bill is not conclusive, but merely declaratory, and that the 
facts therein alleged, and admitted by the demurrer, establish the 
absence of any pecuniary value whatever in the subject-matter for 
which suit is brought. A brief narration of the salient averments 
of the bill is necessary to a better understanding of the questions in 
controversy. Chautauqua Assembly was organized, as heretofore 
stated, pursuant to the provisions of the gênerai act of the Législa- 
ture passed in 1848, for the formation of nonstock corporations; and 
its object and purpose were to promote Sunday school interests at 
Fairpoint, in the county of Chautauqua, state of New York, and to 
promote the moral and reHgious welfare of its members. At the time 
of incorporation, it acquired a tract of land, subject to the leasehold 
interests of the members of another nonstock corporation, named the 
Chautauqua Lake Camp-Meeting Association. Subsequently Chau- 
tauqua Assembly acquired other lands and properties, situated at 
Point Chautauqua. Members of Chautauqua Assembly, by comply- 
ing with its rules and by-laws, might obtain a perpétuai leasehold 
interest in certain lots or parcels of land described in the lease. It 
was the custom for leaseholding members of Chautauqua Assembly 
to erect upon the lots cottages for temporary summer homes\ 
Other rights and privilèges were vested in the members by the rules 
and by-laws, among which was the right to vote for trustées annually. 
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In ail respects the rights of the itielBbefs were equal in the assets of 
thfe corporation. The objêcts and 'piirposes of the Chaiâtauqua School 
of Theology were tbinstruct its pstt^bns in ecclesiastical, theological, 
philosophical, and kindred subjectâ. Ghautauqua University was 
incorporated to teach the sciences, artS, languages, and literature, and 
its board of trustées wàs empowered to confer degrees. The bill 
sets forth thât the trustées of Chautàuqua Assembly for many years 
hâve arbitrarily deprived the complainant and other leaseholders of 
the right to vote for: trustées ; that such trustées perpetuated them- 
selvès in office, contrafy to the by4aws, rules, and régulations of the 
assembly, 'no élection having been hdd for many years. Numerous 
àcts by the trustées are alleged to hâve been ultra vires. It is as- 
serted that large surtis of money hâve been expended annually in con- 
travention of the objects of the assembly. Financial mismanagement 
by the trustées is charged, and generally that the original and pri- 
mary purpOse of Chautàuqua Assembly has been departed from by 
the trustées, and itâ scôpe expanded, by the Législature of the state 
of New York, without the assent of the corporate members, beyond 
the limits provided by the original, charter. The bill proceeds to 
allège that the net income in the yeSrs 1898, 1899, and 1902 was $11,- 
150, $6,700, and $7,500',' respectively, while the liabilities for the year 
current, of 1902, were $80,000. To meet such liabilities and expenses 
incurred, owing to this illégal departUrë from the primary objects and 
purpoSes of the assembly, 20-year 5 per cent, interest-bearing bonds 
hâve been issued, sécured by a mortgâgé upon the lands and assets 
of Chautauqùà Institution, amounting to $200,000. Ôut of this sum 
$50,000 was used, without authority by the bôard of trustées, to pur- 
chase the capital stock of another corporation, known as the Chau- 
tàuqua Prèss. The bill states that the business of printing and pub- 
lishing has become ah adjunct of the corporation, and that for the 
purpose of carrying oUt a plan of altering, modifying, substituting, 
and consolidating Ghaiftauqua Assembly, under and by the name of 
Chautauquai" Institution,' with Chautauqiia University and the Chau- 
tàuqua School of Theology, the trustées of Chautàuqua Assembly, 
who were also trusteeS'of Chautàuqua University and the Chautàuqua 
School of Theology, sètretly procured from the Législature of the 
state of New York an àCt terminating the existence of the two last 
named corporations, a:hd consolidating them in the manner herein- 
before stated. The demand for relief prays for discovery, that the 
consolidation and assumption of ail debts and liabilities of Chau- 
tàuqua Assembly (now Chautàuqua Institution) be declared null and 
void, that its bfficers be restrained from assuming any of the debts 
and liabilities of eithèf the Chautàuqua School of Theology or 
Chautàuqua University, that the recOrds and properties be conveyed 
back by the trustées to thé défendant corporations, that the élection 
of trustées 'under the consolidation act bé declared illégal, that the 
purchase of'the capital stock of Chautàuqua Press be set aside, that 
the issuancé ëf bonds secured by mortgaee be declared invalid, and 
for other relief. Such, in fact, are the salient features of the bill. 

Is this court without jurisdiction because of the failure of the bill 
to set forth sufficient facts sliowing that a sum in excess of $2,000 
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is involved? Does the broad rule contended foi' by demurrant apply 
to the case at bar? I am quite well satisfied that the authorities 
cited upon the point (Elgin v. Marshall, io6 U. S. 578, i Sup. Ct. 
484, 27 L. Ed. 249; Kurtz v. Moffitt, 115 U. S. 487, 6 Sup. Ct. 148, 
29 L. Ed. 458, etc.) hâve no application hère. It has frequently been 
held that the value in dispute in such an action as this is the object 
for which the suit is brought, and upon which issue is joined. This 
rule is firmly established by a line of cases. Mississippi & Missouri 
R. Co. V. Ward, 2 Black, 485, 17 L. Ed. 311 ; Sharon v. Terry (C. C.) 
36 Fed. 347, I L. R. A. 572; Whitman v. Hubbell (C. C.) 30 Fed. 
81; American Fisheries Co. v. Lennen (C. C.) 118 Fed. 872. A 
demand for a spécifie sum of money would seem to be unncces- 
sary where the remedy sought invokes the restraining power of the 
court. The pecuniary amount involved dépends upon the character 
and value of the relief which the court may deem proper to grant. 
The financial interest of the défendant personally, and of the corpo- 
ration in whose behalf he brings this suit, in the aiïairs of the as- 
sembly, may be gathered from the averments of the bill. The mis- 
management complained of, if unauthorized and illégal, may resuit 
in foreclosure proceedings, followed by dissolution of the corpora- 
tion and forfeiture of its franchise. This is a sufïicient showing that 
loss of property rights may be sustained, and that the corporation may 
be deprived of prospective financial gain. Hence the restraining 
power of a court of equity is properly invoked to enjoin résultant 
spoliation and damage, and the Circuit Court has jurisdiction of the 
subject-matter. 

I come now to a considération of the question presented by the 
gênerai ground of demurrer: Is complainant entitled to relief from 
a court of adéquate jurisdiction? This involves a considération of 
the merits as presented by the bill. The grievances hère complained 
of appear to be analogous to those which justify a stockholder in 
seeking redress because of improper acts by the board of directors 
of a stock corporation, where the directors wrongfully govern and 
control the afïairs of the corporatidh. If the facts as shown by the 
bill disclose ultra vires acts by the trustées, causing the afïairs of the 
corporation to be mismanaged, or furthering the individual interests 
of the trustées, this, manifestly, would be such a breach of the trust 
obligation as would give to the member suing in behalf of the cor- 
poration a right to invoke the aid of a court of equity. Such a pro- 
ceeding would be properly commenced by a stockholder against the 
trustées of the corporation for which they présume to act, provided, 
however, the corporation expressly refused to proceed, or the di- 
rectors by some overt act showed a disinclination to avail them- 
selves of the remedy open to the corporation. Davenport v. Dows, 
18 Wall. 626, 21 L. Ed. 938; Dodge v. Woolsey, 18 How. 331. 15 L. 
Ed. 401 ; Hawes v. Oakland, 104 U. S. 450, 26 L. Ed. 827 ; Grèen- 
wood v. Freight Co., 105 U. S. 13, 26 L. Ed. 961 ; Pomeroy on Eq. 
Juris. vol. 3, §§ 1094-1095. Furthermore, the allégation of bad faith 
set forth in the bill must be tested to some extent, at least, by the 
législative repeal of the charters of Chautauqua University and the 
Chautauqua School of Theology, by their merger by the act of con- 
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solidation, and by the amendment of the charter of Chautauqua As- 
sembly. Cqmplainant assests bfoadly that, by virtue of the alleged 
unconstitutional législation specifically referred to in the bill, contract 
rights are impaired, and his; property rights invaded and destroyed. 
The consolidation act changes the name of Chautauqua Assembly, 
and enlarges its scope, without, however, depriving complainant of 
his rights and privilèges of membership. Section 4 of the act passed 
March, 1902 (Laws 1902, p. 497,1 c. 196) expressly provides that the 
members of Chautauqua Institution shall be the persons named in 
the original and supplemental certifîcate of incorporation, and ail 
persons owning one or more lots on the land of the corporation. 
Sections 5-7 provide for the élection of 24 trustées, who are divided 
into Classes A and B. Annual meetings are specified. : The manner 
of electing 20 trustées belonging to Class A, by the hold-over trus- 
tées, and 4 trustées belonging to Class B, by the members of the 
corporation, is provided for in the act. This right to expand and 
amend the charter of the Chautauqua Assembly by altération or addi- 
tion to its corporate scppe eannot, in my view of this controversy, 
seriously be disputed. The right of réservation by the Législature 
to amend and repeal corporate charters, in my opinion, is broader 
than is contended for by complainant. The terms employed in ex- 
pressing the reserve power of the state include the right of consoli- 
dating corporations whose objects and purposes are similar. New 
obligations may be created; new duties may be prescribed for the 
trustées ; investments may be made ; and a stockholder eannot be 
heard to complain, unless such acts when done by the Législature, 
impede, destroy, or impair a cbntract and property rights. People 
V. O'Brien, m N. Y. i, 18 N. E. 692, 2 L. R. A. 255, 7 Am. St. Rep. 
684. The charter of Chautauqua Assembly was altered by inclusion 
and addition of privilèges and f eatures which were adapted to and 
supplemented those of the original charter. Such features seem to 
be in entire harmony with the purposes and objects which the orig- 
inal members had in view at the time of incorporation. The expan- 
sion of the gênerai powers of Chautauqua Assembly by the main- 
tenance of schools, proper facilities for récréation, maintenance of 
libraries and muséums, and publication of boolis on the grounds of 
the corporation, has been undertaken, to more efïectively carry ont 
the original purposes and objects of the Chautauqua Assembly. 
Thèse changes and developments do not, apparently, alter the pe- 
cuniary liability of complainant. : His property rights are not impaired 
or destroyed. No contract relations or obHgations are impaired or 
defeated. His status as a leaseholder remains undisturbed, with the 
right to enjoy the additional privilèges of the institution. True, the 
manner of electing trustées to manage the afifairs of the corporation 
is perceptibly altered; but this dpes not, in my opinion, operate to 
destroy the property rights of the minority leaseholders. The changes 
and amendments complained of with respect to the élection of trustées 
were entirely within the power of the Législature to enact. It is in- 
sisted, however, that no élection of trustées has beèn held for many 
years, and that in that respect the trustées bave exceeded their powers, 
and hâve perpetuated themselves in office from year to year. Such 
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acts of omission by the trustées, however, hâve been acquiesced in 
by the minority stockholders for many years. Furthermore, the act 
of consoHdation and reorganization of Chautauqua Assembly, as here- 
tofore pointed out, provides for a différent nnode of electing trustées. 
Since the passage of the act of March, 1902, an élection of trustées in 
accordance with the charter of 1902 has been held. The regularity of 
such élection in the manner provided by law cannot be successfully 
controverted, assuming the law to hâve been a valid enactment. It is 
undoubtedly the law, as contended for by the complainant, that per- 
sonal and real property acquired by a corporation, together with con- 
tract rights and choses in action, cannot be destroyed or impaired by 
législative interférence, and hence, the rights of a shareholder of a 
corporation, repealed by spécial act of the Législature, cannot be in- 
vaded and destroyed without adéquate and complète compensation 
to him. Greenwood V. Freight Co., supra ; People v. O'Brien, supra. 
Such, however, are not the facts hère presented. It appears that the 
corporate existence of Chautauqua University and the Chautauqua 
School of Theology were terminated by the state, by and with the 
assent of their members, who were also trustées of Chautauqua As- 
sembly. The authority of the Législature to repeal such charters, the 
législative intent reserving the power so to do being expressed in the 
grant, cannot be seriously disputed, when no property rights are inter- 
fered with. Without deeming it necessary to pass upon the point, 
I may say that it is difficult to perceive, from the allégations of the 
bill — no actual fraud or conspiracy being charged — how Chautauqua 
University and Chautauqua School of Theology can be proceeded 
against. In view of the foregoing, it will serve no useful purpose to 
discuss any other questions involved in this controversy. 

From the examination given to the questions argued and the au- 
thorities cited by counsel, I conclude, fîrst, that the ground of de- 
murrer that the court is without jurisdiction, is not well taken ; sec- 
ond, that the bill lacks equity, in that it does not appear that any con- 
tract or property rights are invaded or destroyed by reason of any of 
the acts of omission or commission charged in the bill. The court 
having come to this conclusion, it is unnecessary to pass upon the 
questions raised by the plea. The bill must be dismissed. 



CENTRAL TRUST CO. OF NEW YORK v. WASHINGTON COUNTY R. CO. 

(Circuit Court, D. Maine. July 6, 1903.) 

No. 562. 

1. RaILBOADS— MOBTGAGBS— PORKCLOSUKB— PabTIBS. 

In a suit by the holder of a mortgage given by a corporation to fore- 
close the same, stockholders and bondholders of the corporation may be 
permitted to intervene. Gregory v. Pike, 67 Fed. 837, 845, 15 G. C. A. 
33, 41, explained and applied. 

If 1, Foreclosure of mortgages In fédéral courts, see note ta Seattle, L. S. & 
E. Ry. Co. V. Union Trust Co., 24 C. O. A. 523. 
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8. Same— Answer bt Corporation— Adthoritt of Counshl. 

Where, In a suit to foreclose a corporation mortgage, the complalnant 
would be entitled to a de|fàult and à deeree pro conf esso, if np answer had 
been filed, any question as to the authority of the executive offlcers of 
. the: corporation to employ a solicltor toans-wer, conf essing the blU, Is im- 
materlal. It Seema th^it, ordlnaiily, an lans-wer under the . seal of a cor- 
poration, by one of the .principal offlcers, cannot be questioned. 

8. Same— Construction of Railroad—Ovbrpatment— Objection— Estoppel. 
Where, at the tlme a rallroad was constructed, no objectioil was made 
to the contract by whlch the company'a stocks and bonds were issued in 
payment therefor, , It could not subsequently be objected, after a long ac- 
qulescence, in a suit to foreclose a mortgage securing the bonds, that the 
actual cost of construction was only two-thlrds of the par value of the 
bonds issued In payment therefor, ànd that the bonded Indebtedness 
secured by the mortgage should therefore be scaled. 

4. Samb— Acquisition of Othek Line— Powehs. 

Where the charter of a rallroad company authorized It to construct its 
main line between certain terminl, and also "to build branches or extend 
its Une Into one or more tovç;ns," the rallroad v?as empowered to purchase 
a rallroad already constructed, and appropria te as a branch line; and it 
was not llmited to acquiring branch Unes by building them. 

6. Same— MoRTQAGKS- AfteR-Acqoired Property. 

Where a rallroad mortgage, In describing the property, contalned the 
language, "and also aU rlghts, powers, privilèges, and franchises relatlng 
to or usef jil for the said raUroad or branch, includlng the rlght to operate 
and maihtain the same, whether now held or acquired by the mortgagor," 
such mortgage covered a Une subsequently purchasêd by the mortgagor, 
whlch was an approprlate branch for the main Une mortgaged. 

6, Samb. 

Where, in a suit to foreclose a rallroad mortgage, it appeared that the 
rallroad at the tlme of forèclosure was capable of earning $100,000 an- 
nuaUy, applicable to Intérest or dlvldends, whlch would pay 4 per cent. 
on $2,500,000, the upset priée was flxed at $2,300,000. 

In Equity. 

Butler, Notman, Joline & Mynderse, and Chase Eastman, for Cen- 
tral Trust Co. 

Mr. Littlefield, for intervening petitioners. 

Curran & Curran, N. & H. B. Cleaves, and S. C. Perry, for Wash- 
ington County R. Co. 

Heath, Andrews & Dutton, for county of Washington. 

PUTNAM, Circuit Judge. This is a bill in equity brought by the 
trustée under a mortgage of the Washington County Railroad Com- 
pany, executed on the loth day of March, 1898, to foreclose the same 
by sale as provided in the deed. The entire amount of the bonds 
issued was $2,320,000, bearing intérest at 5 per cent, per annum. 
None of the coupons attached thereto hâve ever been paid, but no bill 
to foreclose was filed until this, on the i8th day of April, 1903. 

The only parties to the bill are the complainant and the Washing- 
ton County Railroad Company. The county of Washington, which 
holds ail the preferred stock of the mortgagor corporation, amounting 
to the par of .$500,000, and James Mitchell, holder of something over 
$70,000 of the mortgage bonds referred to, hâve severally asked leave 
to intervene. In Gregory v. Pike, 67 Fed. 837, 845, 15 C. C. A. 33, 
it was held th^t the chancelier has no power to make new parties de- 
fendant against the objection of the complainant. It was shown. 
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Iiowever, on page 846, &j Fed., page 41, 15 C C. A., that this rule 
does not apply to cases of the coming in of a cestui que trust, or a 
stockholder as stockholder, under circumstances like those at bar. 
It applies only where those who seek to intervene make issues which 
would not be disposed of so as to become res adjudicata provided 
they were not made parties. Under the circumstances, we deem it 
équitable to grant the pétitions for intervention on spécial terms 
expediting the litigation, as set out in the orders in référence thereto 
which we will cause to be entered. 

Previous to the pétitions to intervene the Washington County Rail- 
road Company had filed an answer admitting substantially ail the 
allégations in the bill, so that, on the face of the pleadings as they 
thus stood, the complainant was undoubtedly entitled to a decree. It 
is claimed by the county of Washington that this answer was put 
in by the président and the gênerai counsel of the défendant corpora- 
tion without spécial authority to either so to do. Ordinarily, an 
answer under the seal of the corporation by one of the principal of- 
ficers thereof cannot be questioned. However, it is not necessary 
for us to consider this contention, because, if the answer were invalid, 
as claimed by the county of Washington, the complainant would be 
entitled to a default and a decree pro confesso ; also, being the answer 
of a corporation, it is, in effect, nothing more than a pleading, and can- 
not préjudice in any substantial manner whatever propositions may 
be made by the interveners. Therefore we leave the answer to stand. 

Immediately on the filing of the answer, and before pétitions for in- 
tervention were filed, the parties to the record submitted to the court 
a draft decree. Thereupon the pétitions for intervention were pre- 
sented to the court. The court postponed the Considération of the 
pétitions until the coming in of the report of the spécial master, to 
whom the court referred the pleadings and the draft decree, with di- 
rections to hear the county of Washington, and Mitchell, as well as 
the parties to the record, and their proofs, and to include in his report 
his findings on the propositions which might be submitted by either of 
them to him, and to allow either of them to take exceptions, to be 
returned with his report. The report of the master has now been 
returned into court, with exceptions taken thereto by the county and 
by Mitchell, none coming from the parties to the record. Thereupon, 
as we hâve already said, we adraitted the county of Washington and 
Mitchell as interveners, thus giving us proper jurisdiction over their 
exceptions. 

It appears that the entire length of the railroad of the défendant 
corporation within the termini distinctly specifîed in its charter — that 
is, from a junction with the railroad of the Maine Central Railroad 
Company in Hancock county to its présent terminus in the city of 
Calais, and its branch to Eastport, also expressly described in its 
charter — is 119 miles., Of this, 3^^100 miles, constituting its terminus 
in the city of Calais, were acquired as hereinafter stated. The balance 
of the railroad thus expressly described in its charter, namely, 119 
miles, less 3^^100 miles spoken of, was constructed prior to the 30th 
day of June, 1899, by the parties who now hold ail of the bonds 
secured by the mortgage in question, aside from those owned by 
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Mitchell, ând otHers to the amount of the par of $4,000, with accumu- 
lated interest. The entire issue of bonds was $2,320,000, as aiready 
stated. In addition thereto, and to the preferred stock, there was an 
issue of 15,000 shares ofthe common stock of the défendant corpora- 
tion of the par value of $100 each. Tlie parties who thus constructed 
the railroad received in payment for the cost of construction 14,974 
shares of common stock and $2,142,000 of the mortgage bonds in 
question, and on receipt of the same they entered into the control of 
the défendant corporation, and hâve ever since remained in COntrol of 
it. No objection was ever made by the county of Washington, or 
by any person, to this arrangement, and the county, and every one 
concerned, acquiesced in référence thereto until the présent bill was 
fîled. - It is now maintained by the county that the bonded indebtedness 
should be scaled down, because it is clainied that the actual cost of 
construction was only about two-thirds of the par of the bonds issued 
in payment therefor. If the court were compelled to pass on the 
issue, it would probably find, as a matter of fact, that the arrangement 
as described was in truth consented to by ail the parties in interest 
and was satisfactory to them. However that may be, it is now too 
late to question the transaction in the fédéral courts. It is hardly 
necessary to cite authorities on this point, and therefore we will only 
refer to Pittsburg Railway Company v. Keokuk Bridge Company, 131 
U. S. 371, 381, 9 Srp. Ct. 770, 33 h. Ed. 157. The transaction was 
neither unusual nor ûnreasonable. The parties constrUcting the rail- 
road took their risk of gain and loss, and, apparently, if the court 
accepted the highest value which it has been suggested could be rea- 
sonably placed on the property, âfter making allowance for loss of 
interest, there has been neither the one nor the other to any sub- 
stantial amount. Therefore there is no reaSon which would justify us 
in sustaining the proposition of the county of Washington in this re- 
spect. 

In addition to the railroad, which was constructed as we hâve ai- 
ready said, thej ■■ défendant corporation acquired a Une, aiready in 
opération, extending from the présent terminus of the défendant cor- 
poration in the city of Calais tb Princeton. This was approximately 
20 miles in lengthi Deducting the portion used by the défendant 
corporation for its line within its expréssly chartered termini leaves 
the length of what was thus acquired approximately 17 miles. 

The terms of this charter, followed, as it was, by the subscription to 
the preferred stock, shows, what is also a matter of common knowl- 
edge, that the purpose of the undertaking was to accommodate and 
develop the county of Washingfton. The whole line from Calais 
to Princeton is within that county, and it is a natural feeder to the 
main railroad of the défendant corporation, and is naturally served by 
it, and the connection of the two and their practical union are ap- 
parently results which would naturally follow the gênerai purpose of 
tht enterprise and aid what it sought to accomplish. 

The acquisition of this line to Princeton, howeVer, was subséquent 
to the exécution of the mortgage iri question. Therefore, as we 
have said, the county of Washington claims that it should not be 
covered by this decree of foreclosure. The master found otherwise,. 
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and has put the case so clearly that we can hardly add anything to 
what has been said by him. We will, however, sélect Pennock v. Coe, 
23 How. 117, 16 L. Ed. 436; Branch v. Jesup, 106 U. S. 468, 486, 
I Sup. Ct. 495, 27 L. Ed. 279; Bear L,ake Company v. Garland, 164 
U. S. I, 15, 17 Sup. Ct. 7, 41 L. Ed. 327; Pardee v. Aldridge, 189 U. S. 
429, 23 Sup. Ct. 514, 47 L. Ed. 883, and Hamlin v. European & North 
American Railway Company, 72 Me. 83 — as illustrating how hberally 
the fédéral courts and the local courts in Maine support provisions in 
mortgages of franchises of railroad corporations with référence to 
property subsequently acquired, which is of appropriate use in con- 
nection with such franchises. Thèse cases, among other things, set- 
tle that with référence to realties and Unes of railway subsequently 
acquired, provided they are ineidental to the purposes of the franchise, 
it is entirely unimportant whether they are obtained by purchase or 
construction or by condemnation or deed. 

By the charter of the Washington County Railroad Company, it 
was not only authorized to construct a main line of road between the 
termini which we hâve named, with a branch to Eastport, but also 
"to build branches or extend its Unes into one or more towns, and 
operate the same with steam or other motive power." Of course, the 
words "one or more towns" leave the construction of this clause in- 
defînite. It may well be said that it was not intended to permit cor- 
respondingly indefînite authority to "build branches," or to "extend 
its lines," for indefinite distances, including the possibility of parallel- 
ing other railroads. Considering the gênerai purview of the charter, 
and especially the words "other motive power," which undoubtedly 
contemplated what are known as "trolley lines," which, at the date of 
the charter, extend ordinarily only short distances for local uses, it 
can hardly be questioned that the purpose of this provision was to 
enable this corporation to develop the county of Washington, as we 
hâve already suggested. Therefore, while we are not called on to 
détermine, and it might be impossible to theoretically détermine, 
the minimum or the maximum of the powers thus given to the Wash- 
ington County Railroad Company, yet we can hardly doubt that the 
building of branches within the county, no longer than the line to 
Princeton, not injurious to other enterprises, and natural feeders to 
the main railroad, is within the purview of this provision of its char- 
ter. Neither, in view of the authorities to which we hâve referred, and 
especially in view of the broad expression, "extend its lines," found in 
this extract from the charter, can we hâve any doubt that extension 
by purchase was authorized, as well as extension by construction, pro- 
vided, in either case, that no détriment was done to any other existing 
enterprise. That there was any détriment in this case is not claimed, 
and it is a matter of common knowledge within this state and district 
that there was none such. Therefore we think the acquisition of this 
line to Princeton was an exercise of the franchises which the Wash- 
ington County Railroad Company possessed at the time its mort- 
gage was executed. 

The mortgage, in describing what was embraced in it, contains the 
following language : "And also ail rights, powers, privilèges, and 
franchises, relating to or useful for the said railroad or branch, includ- 
124 F.-^2 
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ing the right to operate and maiiltaîti the same, whether now held or 
hereafter acquired by the mortgagor;" We hâve already shown 
thàit the acquisition of this line to Princeton was withinthe exercise 
of franchises possessêd by the respondent corporation at the time the 
mortgagé was executed; but a question is raised by Washington 
county ârising out of the two words, "relating to or useful for the 
said railrôad or brànch." The word "branch,'' in this connection, 
undoubtedly means the niain Une between the specified termini in 
Hancotk coùnty and the city of Calais ; but there can be no question, 
in view of the facts which we hâve stated, that the Une to Princeton 
was, as we hâve already said, a f eeder to the main Une, and was served 
by it, and therefore came within the words, "relating to of useful for 
the said r'ailroad." This is emphasized by the fact that a part thereof, 
some thrëe mUes in length, as we 'hâve already said, was properly, 
and we hâve no doubt economically; made a portion of the main line. 
Therefore we hold that the Une to Princeton should be covered into 
the decree. 

This disposes of ail the exceptions taken by the county of Washing- 
ton to the report of the master, and leaves for considération only a 
single eJîception taken by Mitchell. The master fîxed the upset price 
of the prbperty tobe sold under the decrée of foreclosure at $2,000,000. 
Mitchell claims thât it should be $2,500,000. By'the terins of the 
mortgagé the purchaser at a foreclosure sale has the right to make 
the major |)ayment in bonds, and the decree as reportée by the master 
prpvides therefor. Where there is nothing of that' Çhàraiçter in the 
mortgagé or the statufèsj and the court is appèaléd tô by «he parties 
to insert it, it may, of course, as incidental thereto, impose équitable 
conditions as to the upset price, or as tb any other topic a:s to which 
conditions càn reasonàbly be impOâeâ ; but in the présent casé there 
is nothing in this feature of the decree, nor in any other featufe there- 
of, which gives this court àt the présent time jurisdiction, on the mère 
suggestion of either party, to fix an upset price. NeVerthèless Mitch- 
ell appealâ to us to do so, and the complainant consente that we 
should. The complainant, perhaps, is wise in this, bëcalise, in the 
absence of ,ah upset price, the salé, being subjeclî to confirmation, 
might be set ïside on the gfoùrtd that the bids were inSufïïcient, and 
the final disposition qf the propérty be embarrassed and delayed. 
Conseqùently it is proper'tor the parties to agrée that the court should 
at the présent time déteirtaine the upset price. Therefore we accept 
the juris.dictibn in this respect which the parties désire us tp exer- 
cise. ' ■''■ ._ ■■'"''' ' ' ", 

A cg.réfùï'examination of the factà satisfies us thàt the propérty 
at the présent time is capable of èàfning at least $100,000 arinuany, 
appUcable, oh cOnservative rùles, to'interest or dîvidends. The past 
history indiCates that tlîe future will show larger net returns, but we 
are not justïned in speèulating on 'this. Eyents may occu'r which will 
diminish the net income notwthstàridirig the ejcp'ectation of its in- 
crease. We are, however, justified by the, continubus growth which 
the past Bas devélOped in taking the présent net earning capacity of 
the propertv as indicating the value whicb shall be set on it for an up- 
set price. This is to be estimated in view of thé fact that the propérty 
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can be made dividend earning as well as interest paying. As dividend 
earning, it would pay 4 per cent, on $2,500,000, which, on a fair basis, 
would justify a valuation at that figure. We should, however, allow 
for the fact that a purchaser would be expected to make a reasonable 
profit, and that there are embarrassments and difficulties often met 
with in converting an enterprise like this into a dividend paying prop- 
erty. 

We deduct for ail that $200,000, leaving the upset price to be fixed 
in the decree $2,300,000. 

This disposes of ail the questions which were left for us to consider. 

It is ordered that the upset price named in the decree for sale shall 
be $2,300,000, instead of $2,000,000, as reported by the master ; that 
ail other exceptions to the master's report are overruled; and that, 
subject to the modification as to the upset price, the master's report 
is confirmed ; and a decree will be entered accordingly. 



NORTHERN LTJMBER CO. v. O'BRIBN et al. 

(Circuit Court, D. Minnesota, Pifth Division. August 19, 1903.) 

l. Public Lakd— Actions— CouKTS—JcErsDicTioN. 

Since the disposition of public lands under the acts of Congress is 
excluslvely vested in the Land Department of the government, which 
must primarily détermine the rights of clalmants, courts bave no jurisdlc- 
tion to détermine controversles between elaimants of such land, the légal 
tltle to which has never passed from the United States by the Issuance 
of a patent. 

3. SaME— CUTTING TiMBER — InJDNCTION. 

Where, in an action to détermine confllcting claims to public land, It 
appeared that the claims of both complainant and défendants to timber 
thereon were made in good falth and on colorable grounds, and that the 
défendants threatened ^nd proposed to eut and remove the timber, it 
was proper for the court to restrain such removal until the land had been 
patented by the United States, though, by reason of the fact that it had 
not been patented, the court was wlthout jurisdiction to détermine the 
adverse claims of the parties thereto. 

James B. Kerr and M. T. Sanders, for plaintifï. 
J. N. Searles, for answering défendants. 

IvOCHREN, District Judge. This cause came on for final hearing 
June 15, 1903, upon the bill, the answer of défendants William 
O'Brien, Albert J. Lammers, and George A. Lammers, and the stipu- 
lation of facts on file ; the complainant appearing by James B. Kerr, 
its solicitor, and the answering défendants by J. N. Searles, their 
soliciter. The défendant Mary E. Coffin, though duly served with the 
subpœna on the 3d day of January, 1903, has never appeared in the 
suit, and is in default. 

From the admissions in the pleadings and the stipulated facts it ap- 
pears that by an act of Congress of May 5, 1864 (13 Stat. 64, c. "]()), 
there was granted to the state of Minnesota, to aid in the construction 

T 1. See PubUe Lands, vol. 41, Cent. Dig. | 307. 
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bf a railroad from St. Paul to the head of Lake Superior, every alter- 
nate section of public land of the United States, not minerai, desig- 
nated by odd numbers, to the amount of five alternate sections per 
mile on each side of said railroad on the Une thereof within said state. 
Other provisions of the^ act, and afïecting the terms of the grant, do 
not afïect the issues in this case. Said grant of land became vested 
in the Lake Superior & Mississippi Railroad Company, which on May 
7, 1864, filed in the office of the Commissioner of the General Land 
Office a map or diagram showing the projected gênerai route of its 
railroad from St. Paulto a point on Lake Superior. On May 26, 
1864, the said Commissioner transmitted a copy of said map or dia- 
gram to the register and receiver of the United States Land Office at 
Duluth, Minn., with his letter informing them of the fact that the Sec- 
retary bf the Interior hâd approved the withdràwal of the lands for 
the railroad, and directing them "to suspend from pre-erhption settle- 
ment and sale, a body of lands about twenty miles in width as indicated 
on the enclosed diagram 'A' marked Lake Superior and Mississippi 
Railroad." The land in dispute, the south half of the southeast quar- 
ter of section twenty-seven (27), township fifty-two (52) north, of 
range fifteen (15) west, of the fpurth principal meridian, was co- 
terminous with and within 10 miles' of the gênerai route of said rail- 
r*Dad, as shown by the said map or diagram. Afterwards, on the 25th 
day of September, 1866, said Lake Superior & Mississippi Railroad 
Company filed in the office of said Commissioner of the General Land 
Office its map of the definite location of its said railroad from St. 
Paul to Duluth on Lake Superior, whereby it appeared and became 
definitely settled that the land above described and hère in dispute was 
and is beyond and outside of any lands which could pass to or be 
obtained bythe said railroad company under any of the terms of said 
land grant. 

The Northern Pacific Railroad Company was created by act of 
Congress of July 2, 1864 (13 Stat. 365, c. 217), and authorized to con- 
struct and operate a continuons railroad and telegraph line from a 
point on Laké Superior, in Minnesota or Wisconsin, westerly, within 
the United States and north of the forty-fifth parallel of latitude, to 
Puget Sound, with a brâiich by. the valley of the Columbia river to 
Portland, Or. It was granted every alternate section of public land, 
not minerai, designated by odd numbers, to the amount of 20 alter- 
nate sections per mile, on each side of said railroad line, as the com- 
pany might adopt, through territories of the United States, and 10 
alternate; sections per rnile on each side of the railroad, whenever 
it passed through any state, "whenever on the line thereof the United 
States hâve fulî title, not reserved, sold, granted or otherwise appro- 
priated and free from pre-emption or other claims or rights, at the 
time the line of said road is definitely fixed and a plat thereof filed in 
the office of the Commissioner of the General Land Office." 

The Nortlierri Pacific Railroad Company afterwards definitely lo- 
cated its entire line from Ashland, *on Lake Superior, in Wisconsin, to 
Puget Sound, and constructed. and completed thereon its railroad 
and telegraph lines. In doing this, on July 6, 1882, it duly filed in 
the office of the Commissioner of the General Land Office a map 'or 
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plat, duly approved by the Secretary of the Interior, showing the line 
of definite location of ils said railroad from Thompson Junction, in 
Minnesota, to Ashland. On that same date the land hère in dispute 
was and is coterminous with and within 20 miles (10 alternate sec- 
tions) of that portion of said railroad so definitely located between 
Thompson Junction and Ashland, and was public land of the United 
States, not reserved, sold, granted, or otherwise appropriated, and was 
free from pre-emption, or other claims or rights, and nonmineral in 
character. The same land was also, at the date of said grant to the 
Northern Pacific Railroad Company, public land of the United States, 
and subject to that grant, unless the said withdrawal of lands by direc- 
tion of the Secretary of the Interior, for the benefit of the Lake Su- 
perior & Mississippi Railroad Company, as above set forth, operated 
to take said lands out of the category of public lands so granted to 
the Northern Pacific Railroad Company. 

On October 17, 1883, said Northern Pacific Railroad Company 
filed in the United States Land Office at Duluth its certain list, known 
as Duluth List No. 9, wherein, among other lands, was listed the land 
in dispute, to bring such lands before the officers of the Interior De- 
partment for examination and patenting to that railroad company, 
which had at the time of filing said list paid the sélection fées and 
fées for surveying said land. On April 6, 1901, the Commissioner of 
the General Land Office refused to approve said list No. g, and re- 
jected the same, for the alleged reason that at the date of said grant 
to the Northern Pacific Railroad Company the lands described in said 
list were reserved for the Lake Superior & Mississippi Railroad Com- 
pany by said order of withdrawal, and were therefore not included in 
the grant. Upon appeal to the Secretary of the Interior said ruling 
and décision of the Commissioner of the General Land Office was 
affirmed July 16, 1901. 

In the year 1893 said Northern Pacific Railroad Company became 
insolvent; and in a suit in this court to foreclose mortgages upon its 
land, property, and franchises, and for the séquestration and distribu- 
tion of its property for the benefit of its creditors, secured and un- 
secured, Edward H. McHenry and Frank G. Bigelow were by this 
court duly appointed receivers of ail the property of said railroad com- 
pany, and among other things authorized to sell the lands of said 
railroad company in Minnesota, and to make contracts and deeds 
therefor; and on November 4, 1898, said receivers sold and conveyed 
by deed to Frederick Weyerhauser and John A. Humbird ail the right, 
title, and interest of the Northern Pacific Railroad Company in said 
land hère in dispute ; and the said Weyerhauser and Humbird on 
March 4, 1899, conveyed to the Northern Lumber Company, a Wis- 
consin corporation, the complainant herein, ail their interest and estate 
thus acquired in and to ail the timber standing and growing on the 
land in dispute, which timber is of the value of more than $2,000. 

AU of section 27, township 57 north, range 15 west, being the sec- 
tion containing the land hère in dispute, was on November 3, 1859, 
offered for sale to the public, under proclamation of the Président, 
No. 643, and ever since has remained open to private sale or to entry, 
unless withdrawn by reason of the matters hereinbefore stated. 
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OnOctober 2, 1901, défendant Mary;E.'Cofïin applied at the United 
States Land office at Duluth to .sélect the land hère in dispute under 
the aCt of Congress of June 4, 1897, in lieu of lands relinquished by 
her within aforest réservation. Such sélection was accepted by said 
register, and received and transmitted by them to the Commissioner 
of the General Land Office for his examination and approval for 
patenting such land to said Mary E. Coffin; and the matter of said 
sélection is still pending before said Commissioner, awaiting such 
examination and approval. 

The principal value of said land is thetimber thereon. The défend- 
ants William O'Brien, Albert J. Lammers, and George A. Lararners 
hâve duly acquired from said Mary ,E. Coffin ail her rights in and to 
that timber, and intend to eut and remove the same as charged in 
the bill. 

It therefore appears that the title to the land hère in dispute is still 
in the United States, and while the légal title remains in the United 
States it cannot be adjudged, in a suit to which the United States is 
not a party, that any one else has a valid équitable claim to the land. 
The disposition of the public lands, conformably to the acts of Con- 
gress, is vested exclusively in the Land Department of the govern- 
ment, which must incidentally détermine the rights of claimants. So 
long as the land is not patented it remains under thé jurisdiction of 
the Land Department, which has still the only power to correct any 
errors it may hâve made in respect to any application or contest con- 
cerning the lands. It is only after patent is issued, and the jurisdic- 
tion of the Land Department has become exhausted, that a court of 
equity Wjill take any cognizance of the question of who is entitled to 
the land so patented, upon the facts found by the officers of the Land 
Department. Johnson v. Towsley, 13 Wall. 72, 20 L. Ed. 485 ; Sam- 
son v. Smiley, 13 Wall. 91, 20 L. Ed. 489; Marquez v. Frisbie, loi 
U. S. 473, 25 L. Ed. 800; Humbird v. Avery (C. C.) iio Fed. 465, 
471. Çomplainant's right to the timber on the land rests on the 
équitable claim of the Northern Pacific Railway Company to the land, 
and the right of the answering défendants rests on the équitable claim 
of Mary % Coffin to the same land, and thèse are matters still within 
the sole jurisdiction of the Land Department to détermine, and in re- 
spect to which this court can give no judgment. 

It appearing, however, that the claims of the complainant and of the 
answering défendants to the timber upon the land in dispute are made 
in good faith and upon colorable grounds, and that such défendants 
hâve threatened and propose to eut and remove said timber, it is 
proper, in, order to préserve the rights of complainant, that such de- 
fendants should be enjoined and restrained from cutting or removing 
such timber until patent for such land shall hâve been issued by the 
United States, and until the further order of this court. 

Decree will be entered accordingly, but without costs. 
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UNITED STATES, to Use of EOWLAND, v. GUEEBER et al. 
(Circuit Court, S. D. New York. June 9, 1903.) 

1. Contracts—Pekpoiimance— Extensions op Time— Consent— Findings. 

Plalntifl and défendant agreed jointly to perform certain work in the 
construction of a ligtithouse for tbe United States and share profits and 
losses. Plaintiff was to eontrlbute everything pertaining to tlie iron- 
work, and défendant agreed to furnlsli the concreting, masonry, carpen- 
tering, and painting. Wlien the caisson was nearly in place it was de- 
stroyed by a derelict hurled against it by the waves, after which the 
lighthouse was constructed on another site. An extension of time to 
complète the contract was obtained, to which plaintifï consented and, 
after a second extension had been obtained by défendant, plaintiff con- 
tinued his work with knowledge thereof. Held, that such facts war- 
ranted a finding that plaintiff also consented to the second extension. 

2. Samk— Partners. 

Where plaintiff and défendant agreed to enter into a contract with the 
United States for the construction of a lighthouse, défendant agreeing 
to furnish the ironwork and plaintiff the concreting, masonry, carpenter- 
ing, and painting, and it was agreed that if there was a profit over and 
above the cost défendant, in whose name the contract was taken, should 
pay plaintiff one-half of such profits, and if there was a loss plaintiff 
should be chargeable with one-half thereof, plaintiff and défendant were 
partners in the undertaklng. 
8. Samb — Agrbkmbnt— Construction — Act dp Gob. 

Where a contract between plaintiff and défendant for the construction 
of a lighthouse for the United States provided that they should share 
the profits and losses equally, and declared that each party should con- 
tribute particular parts of the work, a provision that each party should 
be responsible for any accident or damage resulting from his opération 
or neglect appUed only to losses accruing to third parties, and did not 
inelude a loss of the entire work by an act of God. 

Howard A. Sperry, for plaintiff. 

John Brooks Ivcavitt and Nadal, Smyth & Carrere, for défendants. 

PLATT, District Judge. This action is brought upon a bond exe- 
cuted by Guerber as principal, and Fidelity & Casualty Company of 
New York as surety, pursuant to chapter 280, Act Aug. 13, 1894, 28 
Stat. 278 [U. S. Comp. St. 1901, p. 2523], to recover for labor and 
materials furnished under a contract between Guerber and the United 
States, and, by stipulation, a trial by jury has been waived and the 
cause submitted to the court. 

Upon the hearing the court finds the following facts : Shortly prior 
to September 13, 1898, Guerber suggested to Rowland that they go 
in for the contract together to build a lighthouse for the United States 
governraent, and to this Rowland assented. They worked over the 
figures during several weeks to détermine what their bid should be. 
Having completed their figures, the bid, by agreement between them, 
was put in by Guerber. They agreed that Guerber was to contribute 
everything pertaining to the ironwork, and Rowland the concreting, 
masonry, carpentering work, and painting, afid that if the contract was 
awarded they would share the profits or losses equally. The contract 

T 2. See Partnership, vol. 38, Cent. Dig. § 27. 
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was awarded September 13, 1898. Guerber and Rowland then went 
to the Fidçlky & Casualty Company to apply for a bond, and the bond 
was executed by Guerber as principal and the Fidelity & Casualty 
Company as surety on tlife same dây.'- Gn the same date Guerber and 
Rowland, as parties of the first part, and the Fidelity and Casualty 
Corapâwy, as parties of the second part, executed an agreement, which 
recites : 

"Whereas, at the request of the s^id parties of the flrst part, and in con- 
sidération of this agreempnt-and of the security hereofv the company has 
executed, or is about to exécute, as surety, a certain bond or application in 
the sum of $6,000, to the United States of America." etc. 

Then foliows a description of the bond. Then follows an agreement 
that theyi (Guerber and Rowland) shall pay the company the sum of 
$60 per iartnum for the bond, and shall indemnify and save harmiess 
the company against ail loss, damages, costs, etc., which "it may at any 
time sustain, incur, or b,e put to" by reason of said bond. On Sep- 
tember 27, 1898, Guerber and Rowland entered into an agreement in 
writing, which practically coincided with their earlier verbal arrange- 
ment, and a copy thereof stipulated to be correct can be found in the 
pleadingS. They went to work upon the lighthouse, and after part 
of the work had been donc it was destroyed by a derelict, which was 
hurled against the caisson. The stipulated facts touching upon that 
point are as follows : 

"The reason for the excess of expendlture over the estimâtes, on the basis 
of which the contract to erect the lighthouse In question was taken, was 
that on October 25, 1898, when the caisson was nearly In place, a storm 
came up and drove the men away from the worlc; and on the evening of the 
next day, the storm continulng meantime, a derelict was hurled by the waves 
against the caisson, destroyed it, and the work had to be done ail over agaln. 
By the consent of the government the tlnxe for the completion of the light- 
house was extended, and Its site çhanged to a more available spot near by. 
At the time ot such destruction noné of the concrète work had been begun, 
and the carpenter work, hardware, and paintlng could not be done or utllized 
until àfter the concrète work was begun." 

The government gave two extensions of the date for finishing the 
contract^-one of two months and another of fifteen days. The first 
extension w^s beyond question obtained with the knowledge and con- 
sent of both Rowland and Guerber. As to the second extension, it 
is clear to my mind from ail the évidence, and I so find, that it was also 
obtained with the knowledge and consent of both Rqwland and Guer- 
ber. 

At the completion of the; contract there was a loss, due to the de- 
struction of the caisson by the derelict, which has been referred to 
above. A settlement was made upon the basis of each party's losing 
one-half. The plaintiiïf now claims that the défendant s'iould bear the 
entire loss occasioned by the derelict. If his contention prevails, it 
is stipulated that the loss is $1,653.12, with lawful interest. 

The évidence does not «support the contention of the plaintifiE that 
an accident causing damage resulted from Guerber's opération, and I 
find, as fact, that it did not. Neither was Guerber négligent in select- 
ing the time and maimer of plficing the caisson. Ap accident occurred, 
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and damage resulted, but the opération of Guerber in no sensé con- 
tributed thereto. 

The foregoing finding of facts practically éliminâtes any èxtended 
discussion of the law applying thereto, and what I shall say is, to some 
extent, a rather rough statement of my reasons for some of my find- 
ings. 

1. Was the contract of indemnity which Rowland and Guerber 
rtiade with the Fidelity Company abrogated, so far as Rowland is 
concerned, by the second extension of time granted by the govern- 
ment for the completion of the work? I hâve found as a fact that 
Rowland consented to that extension. He practically accepted the 
extension of time by going on and completing his work on the caisson 
during the extension. He knew of the extension, because he knew 
when the first extension expired, and Guerber discussed with him the 
second extension. From the outset he had gone into the entire mat- 
ter jointly with Guerber. The accident occurred during the joint 
undertaking. It was for their joint benefit to hâve the time extended, 
and it is a very strained and contracted view of the situation for Row- 
land, at the end, to try to take advantage of the fact that he did not in 
so many words inform the Fidelity Company that he consented to the 
second extension. He admits that he consented to the fîrst extension. 
What possible reason can exist which will explain his unwillingness 
to consent to a second extension without which the loss would hâve 
been very much larger than it actually was? In discussing this point 
I am looking at the matter from the standpoint that Rowland and 
Guerber were not partners in a joint undertaking. If they were part- 
ners, of course the consent of Guerber must be accepted as the consent 
of Rowland. In truth, if they were partners, and I think that without 
question they were, then there is nothing left of the case. From 
neither view of the matter, however, can I find any substantial footing 
for the plaintiflf. He would hâve been no worse off if he had been 
standing on the caisson during its interview with the derelict. 

2. Assuming that the relation of contractor and subcontractor ex- 
isted between Guerber and Rowland, what meaning must be attached 
to the clause in their contract of September 27, 1898: "Each party 
shall be responsible for any accident or damage resulting from his 
opération or neglect." This is the contract under which must be 
measured the value of the labor and materials which Rowland fur- 
nished, and to arrive at that the last paragraph must be taken into ac- 
count : 

"Should there appear a profit over and above the cost, then Louis A. 
Ouerber shall pay to John T. Bowland the balance of the amount proved to 
hâve been legitiniately expended by John T. Rowland and one-half (}/£) of 
the profits. Shoiild there appear a loss, then Louis A. Guerber shall pay to 
John T. Rowland the balance of the amount proved to hâve been legltlmately 
expended by John T. Rowland, less one-half (%) of the loss." 

Under Guerber's contract with the government Rowland has con- 
fessedly been paid in full, unless his rights are saved by the fîrst clause 
quoted. The clause cannot mean that in arriving at the profit or loss 
under the government contract each party shall bear cxclusively, as 
between themselves, the losses which arise from his opération oi' 
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neglect as affectiiig his individual 'work. ,It seems clear that it me^ns 
that each should bear any loss which he should be corapelled to pay tp 
third parties. 

The situation forces that rteaning into the words. Qne understood 
the sinking of the caisson and thte ironwork generally. The other 
was conversant with concreting, mason work, etc. When the caisson 
has been located, the mason workiwould follow. They were distinct 
undertakings, requiring différent' management, différent expérience, 
and différent employés. Néither , luhderstood the other's work. It 
was for that reason that they pooled their issues in figuring on the 
contract. Each respecteid the other's capacity and competency in his 
own line of work. They were williftg to speculate together, on the 
strictiy business end of the propctsition ; but when it came to what 
each might hâve to pay by way of damage, either to his own employés 
or to outsiders, each was. the best judge of that élément of expense, 
and each was content to bear alone his own risk. It is exceptionally 
unfair to endeavor to réad into that simple clause such a meaning as 
the plaintiff in the light of the developed facts, which were not at the 
time evien suspected, much less contemplated, now contends for with 
abundant strenuosity. If the plaintiff were permitted to occupy every 
position essential to his safety until this one is reached, he would find 
hère an impassable barrier. But, if we take the broadest possible con- 
struction of the clause, the accident was in no sensé due to the opéra- 
tion or neglect of Guerber. He was guilty of no négligence in sink- 
ing the caisson when he did sink it. I hâve heretofore found this 
fact. Under the stipulated facts thé destruction of the caisson was as 
surely due to an "Act of God" as if a thunderbolt from the skies had 
been hurled by an Omnipotent Power . against the luckless endeavor. 

The logical conclusion is that judgment should be entered for the 
défendants to recover their costs. It is so ordered. 



TATLOR et al. v. FALL RIVER IRONWOEKS (two cases). 
(District Court, a D. New York. September 10, 1903.) 

1. ShIPPINO— DeMURRAOE— ASSUMPTION OF tiIABILITY BY CONSIGNEE. 

Respondent contracted in England for two eargoes of coal, to be de- 
livered alongside the vessels at New York, and discharged at the rate 
of 1,000 tons per day. The sellera chartered vessels for carrylng the coal 
from llbelants, the charter parties contalning the usual cesser clavises 
providing that the eharterers' llability should cease when the cargo was 
shlpped, and that the owner should hâve a lien on the cargo for de- 
murrage, and also requiring the eargoes to be discharged by the con- 
signées. Bllls of ladlng were issued, which provided that ail the terms 
and conditions of the charter parties were incorporated therein, and drafts 
for the priée of the coal, with bllls attached, were presented to and paid 
by respondent before the arrivai of the vessels. Held that, whlle not 
bound thereto by the contract of purchase, respondent, by paying the 
drafts and acceptlng the coal under the bills of lading, was bound, as 
between Itself and lîbelant, by the provisions of the charter parties, and 

1Î1. Demurrage, see notes to Randall v.-Sprague, 21 C. C. A. 337; Hager- 
man v. Norton, 46 C. 0. A. 4. 
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became responsible for the discharge of tlie vessels and for demurrage, 
■where such discharge was not made at the stipulated rate. 

2. Sale— Construction ov Contract— Passing of Title. 

A contract made by cable for the purchase of a specified number of 
tons of coal to be shipped by the sellers from England is not one of abso- 
lute sale of any specified coal, so as to pass the title at once, but is 
executory, and the title did not pass in any event until the coal was 
laden for shipment. 

8. Bhipping— Demurrage— AuTHORiTT to Bind Cargo. 

Where, by a contract for the purchase of coal, it was to be shipped by 
the sellers from England, and delivered to the purchaser at New îork, 
the sellers were authorized to contract for the carriage of the coal either 
as owners from whom the title had not passed or as agents for the pur- 
chaser, and by such contracts to subject the coal to a lien for demurrage. 

4» SAME— ESTOPPEL TO Deny Liabilitt. 

Where, pending the discharge of cargoes of coal, the consignées ad- 
mitted their liability for demurrage, provided any was due, which, how- 
ever, they denied, and the shipowners, in reliance thereon, allowed the 
cargoes to be dlscharged wlthout asserting their lien, the consignées were 
estopped to défend a suit for demurrage on the ground that another was 
the proper party to be sued therefor. 

5. Bame— Evidence Considered— Responsibilitt for Delay in Discharging. 
Evidence held to shOw that delay in the discharge of cargoes was not 
due to any fault or lacU of equipment on the part of the vessels, but to 
causes which entitled them to recover demurrage therefor. 

In Admiralty. Suit for demurrage. 

Butler, Notman, Joline & Mynderse (Frederick M. Brown, of coun- 
sel), for libelants. 

Wilson & Wallis (William G. Wilson, of counsel), for respondent. 

HOLT, District Judge. Thèse are two suits, brought by the firm 
of Charles M. Taylor's Sons against the Fall River Ironworks, to 
recover demurrage for delay in unloading two cargoes of coal shipped 
from Cardifif to Nevir York on the steamers North Point and Mon- 
tauk Point. In the early part of October, 1902, the Fall River Iron- 
works purchased by cable from Mann, George & Co., of London, 
11,000 tons of Welsh coal. The contract provided that the coal 
should be delivered free alongside at New York. The Fall River 
Ironworks, therefore, imder its contract with Mann, George & Co., 
was under no obligation to discharge the cargo. AU it had to do was 
to receive it. After making this contract, Mann, George & Co. 
chartered from Charles M. Taylor's Sons, the Hbelants, two steam- 
ships, the North Point and the Montauk Point, to transport the coal 
to New York. The charter parties provided that the consignées 
should efïect the discharge of the cargo. The charter parties also 
contained the usual cesser clauses providing that the charterers' lia- 
bility should cease as soon as the cargo was shipped, and that the 
owner should hâve a lien on the cargo for demurrage or other claims 
arising at the port of discharge. The steamers were loaded at Cardifï 
with the coal, and a bill of lading was issued for each cargo, which pro- 
vided that ail the terms and conditions contained in the charter party 
were incorporated in the bill of lading. The two steamers, after being 
loaded, proceeded to the port of New York. Mann, George & Co. 
drew drafts, accompanied by the bills of lading, for the price of the 
coal, which were duly paid before the représentatives at New York 
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of the Fall River Ironworks saw a copy of the charter parties. As 
soon as they saw a copy, they wrote to the représentatives at New 
York of the Messrs. Taylor, declining to accept the clause of the 
chaftet^ parties requîring, the consignées to effect the discharge of the 
cargo, Consideralale correspondence ensiied, the substance of which 
was that the représentatives of the Fall River Ironworks insisted that 
by the contract with Mann, George & Co. the Fall River Ironworks 
was not obligated to sélect a berth, or employ stevedores, or do any- 
thing in relation to the discharge of the cargoes, while the représenta- 
tives of the Messrs. Taylor claimed thât by the provisions of the 
charter parties the consignées were to attend to the discharge of the 
cargo. The controversy having been brought to the attention of 
Mann, George & Co., they directed an agent at New York to obtain 
berths, employ stevedores, and do whatever was necessary to dis- 
charge the cargo, and the agent thereupon proceeded to do so. The 
North Point was sent to Pier 19, East River, New York, and the 
Montauk Point to the foot of Forty-Second street, South Brooklyn. 
The cargoes were there unloaded into barges provided by the Fall 
River Iroiiworks. Thé Fall River Ironworks made the application 
for the entry of the coal at the custom house, and in the papers filed 
there asserted that it owned the coal under the bills of lading. It paid 
the duties on the coal, and, as the owner of the coal under the bills of 
lading, received the custom-house permit under which the coal was 
discharged from the steamers. Neither of the cargoes was unloaded 
at the rate of 1,000 tons per day, and thèse actions are brought to 
recover demurrage for the delay. 

The contract under which the Fall River Ironworks purchased the 
coal provided that the coal should be discharged at the rate of i ,000 
tons a day, but it imposèd no duty On the Fall River Ironworks to 
obtain berths for the steaitiers, employ stevedores, or hâve anything to 
do with discharging the cargb, except to receive it alongside the 
steamers. It consisténtly refused to efïect the discharge. The char- 
ter parties, however, provided that the consignée should efïect the 
discharge of the cargb, and the terms and conditions of the charter 
parties were incorporated intb the bills of lading. The efïect of thèse 
provisions in the charter parties and the bills of lading was, in my 
opinion, that, as between the Messrs. Taylor and the Fall River Iron- 
works, the Fall River Ironworks was bound, if it received the coal 
under the bills of lading, to be responsible for demurrage under the 
provisions of the charter parties. The Messrs. Taylor were not 
obliged, under the charter parties, to attend to obtainîng berths for 
the steamers, or to hâve anything to do with discharging the cargo, 
except to furnish the necessary steam, and the winches and other 
standing appliances for unloading, and to aliow 25 cents a ton towards 
the expense. Undoubtedly, the Fall River Ironworks had not agreed 
to attend to the dischârgç, and was not under ariy obligation to 
do it, but, if it chose to accèpt the coal under the bills of lading, it was 
bound to comply with the provisions of the bills of lading. Neilsen v. 
Jesup (D. C.) 30 Fed. 138. 

The respondent's coutisel argues that the respondent never agreed 
to discharge the cargo ; that it persistently refused to hâve anything 
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to do with discharging it ; that Mann, George & Co. did discharge it ; 
and that, therefore, Mann, George & Co. are the parties liable for any 
demurrage due for delay in discharging. But the libelants, by the 
cesser clause in the charter parties, had agreed not to hold Mann, 
George & Co. for demurrage on unloading at New York, but to hold 
the consignée, through the lien on the cargo provided for in the 
charter parties. It is true that the respondent did not know the con- 
tents of the charter parties until after it paid for the coal ; but it re- 
ceived the bills of lading when it paid for the coal, and knew from 
them that by the terms of the bills of lading it took the coal bound by 
any conditions in the charter parties. Moreover, the cable contract 
between the Fall River Ironworks and Mann, George & Co. provided 
that the coal should be discharged at the rate of i,ooo tons a day. 
The respondent, therefore, vvould naturally expect that the charter 
parties would contain such a condition, with the usual provisions for 
demurrage and the usual cesser clause giving a lien on the cargo for 
demurrage. The respondent, therefore, in my opinion, took the fisk 
of being bound by any conditions of the charter parties when it paid 
for the coal, and took the risk of being held liable for any demurrage 
when it received the coal. 

On the merits, the évidence satisfies me that the steamers were fit- 
ted with ail the necessary appliances, and that each could hâve dis- 
charged at least i,ooo tons a day, even without breasting out the ves- 
sel, and without night work. The facts that the berths where the car- 
goes were discharged were narrow, that the barges employed were of 
an inconvénient size and were decked over, that frequently the work 
was necessarily interrupted to enable other vessels to use the slip, and 
that only a part of the hatches which could hâve been worked at one 
time were worked, sufïîciently account, in my opinion, for the resuit 
that much less than i,ooo tons a day were discharged. If the steamers 
had been breasted out, and night gangs had worked, i,ooo tons a day 
could certainly hâve been discharged ; and, if that was necessary to 
be donc, and was not donc, demurrage is due. Egan v. Barclay Fibre 
Co. (D. C.) 6i Fed. 527; McCaldin v. Cargo of Iron (D. C.) m Fed. 
411. 

The respondent's counsel argues that this was an absolute sale of 
spécifie property, so that the title to the coal passed to the Fall River 
Ironworks as soon as the contract was completed by cable; that, 
therefore, Mann, George & Co. had no right to subsequently impose 
any Hen on the coal without its authority; that no such authority 
was conferred by the contract of purchase or in any other manner ; 
and therefore that the provisions in the charter party attempting to 
impose a lien for demurrage were a nullity. I am not able to concur 
in this reasoning. In the first place, I think that this was not a pur- 
chase of any spécifie property. It was a gênerai purchase of a quan- 
tity of coal, to be selected out of a mass of similar coal. The coal 
which was shipped may not hâve been even mined when the contract 
was made. Although the contract of purchase by cable was complète, 
the contract was executory, and no title passed until the spécifie 
goods to be delivered to the vendee were set apart and appropriated 
to that purpose. Benjamin on Sales, § 352 et seq. I think, therefore. 
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that no title to the coal ia question passed to the Fall River Ironworks 
aèfOPé its 'âelivery on bôard the steamers at Cardiff ; and, in view of 
the facts that the contrâct provided that the coal was to be delivered in 
New York, aiid that Mann, George & Co. transported it to New 
York, on steamers which they chartered, instead of delivering it tb 
a common carrier for transportation, and thereby retained possession 
until delivery at New^York, I think it doubtful vvhether any title passed 
until the delivery of the coal in New York. But it seems to me 
that the question when the title passed is immaterial. If it remained 
in Mann, George & Co. until the coal was delivered on board the 
steamers at Cardiff, the Messrs. Taylor had a right to make any 
agreement with Mann, George & Co. in relation to its transporta- 
tion that they saw fit. Even if it should be held that the title to the 
coal passed before it was delivered on board the steamers, I think 
that, under the circumstanCes of the case, Mann, George & Go. would 
be held to hâve been agents of the purchasers for the purpose of 
making arrangements for the transportation of the coal to New York, 
and that the Messrs. Taylor had a right to make any agreement with 
them as such agents which they deemed necessary in regard to the 
terme and conditions of affreightment. Nelson v. Hudson River R. 
Co., 48 N. Y. 498; Jennings v. Grand Trunk Ry. Co., 127 N. Y. 438, 
28 N. E. 394. Mann, George & Co. would hâve had, as such agents, 
apparent gênerai authority, and the fact that their authority was re- 
stricted by the terms of their contrâct with the Fall River Ironworks 
could not bind the Messrs. Taylor. The Messrs. Taylor apparently 
knew nothing about the contrâct between the Fall River Ironworks 
and Mann,^ George & Co., and in chartering their vessels to Mann, 
George & Co. they of course had a right to insert such provisions in 
the charter parties and the bills of lading as they saw fit to require. 

If, however, for any reason, any party other than the Fall River 
Ironworks was liable for demurrage before the correspondence which 
took place between it and the libelants' counsel I think that by that 
correspondence it is now estopped from denying that it is liable, 
provided demurrage was justly due from anybody. The situation, 
when that correspondence took place, was this: Messrs. Taylor, 
by the cesser clause in the charter parties, had given up any claim on 
the charterersi for demurrage, but they retained a lien for demurrage 
on the cargo, which, but for the provision in the charter parties, they 
would not hâve had ; for the law gives no lien on cargo for demurrage. 
Abb. on Shipping (i4th Ed.) 346. When the first steamer was partly 
unloaded the libelants' counsel wrote to the respondent, offering, in 
substance, nOt to subject it to the inconvenience which would resuit 
from the arrest of the cargo, ànd asking it to agrée to appear in any 
action which might be brought for demurrage, and to admit that, if 
any demurrage were due, it was thé proper party to be sued. The 
respondent ànswered that it was the proper party. In the reply to the 
second letter, to the same effect, in relation to the cargo of the sec- 
ond steamer, the respondent said, "We do not admit in any way that 
we are responsible for demurrage, because, according to our under- 
standing, should there be any demurrage, it is the fault of the steamer 
discharging." In reliance upon thèse letters, the libelants allowed the 
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cargo to be discharged, and their lien on it for demurrage lost, and I 
think that the respondent is estopped by them from now defending on 
the ground that some other party is liable for the derriur rage. The 
respondent is entitled to défend on the ground that no demurrage is 
due from anybody, and particularly, as they stated in the second letter, 
on the ground that the delay was the fault of the steamer discharging ; 
but it is not entitled, in my opinion, to défend the claim on the ground 
that the demurrage, although justly due, is due from some other party 
than the respondent. 

My conclusion is that the libelants are entitled to a decree for the 
amount demanded in the libel, unless the respondent wishes to contest 
the amount due for demurrage, in which case the usual référence to 
ascertain the amount will be ordered. 



UNITED STATES v. HILLS. 

(District Court, W. D. New York. July 8, 1903.) 

1. Aliens—Chinesb— Exclusion— Criminal Law—Indiotment— Déportation 
Dbcreb— Evidence. 

A déportation decree rendered by the United States commissioner 
in proceedings instituted before hlm to détermine the status of a Ohinese 
person alleged to hâve been illegaUy brought into the United States is 
relevant and compétent évidence of the status of such person, and 
■was sufflcient to justify a grand jury in flnding an indictment against 
défendant for willfully brlnglng such person into the United States, 
in violation of Ohinese Exclusion Act May 6, 18S2, c. 126, 22 Stat. 61 
[U. S. Comp. St. 1901, p. 1307], as amended by Act July 5, 1884, e. 
220, 23 Stat. U7 [U. S. Comp. St. 1901, p. 1310.] 

Charles H. Brown, for the United States. 
Eugène h. Falk, for défendant. 

HAZEIv, District Judge. This is a motion to quash an indictment 
fouhd by the grand jury accusing the défendant of a violation of sec- 
tion II of the Chinese Exclusion Act of 1882 (Act May 6, 1882, c. 
126, 22 Stat. 61 [U. S. Comp. St. 1901, p. 1307]), as amended in 
1884 (Act July 5, 1884, c. 220, 23 Stat. 117 [U. S. Comp. St. 1901, p. 
1310]). That section prohibits a person from knowingly bringing into, 
or causing to be brought into, the United States by land any Chinese 
person not lawfully entitled to enter the United States ; and from 
aiding or abetting such unlavi^ful entry. It was admitted on argu- 
ment on behalf of the government that the sole évidence before the 
grand jury tending to prove that the Chinese persons alleged to hâve 
been brought into the United States by the défendant were not entitled 
to enter or remain in the United States was a judgment and decree 
of déportation rendered by the United States commissioner before 
whom the proceedings were instituted. The competency and rel- 
evancy of this évidence upon which the indictment was found, and its 
competency and relevancy upon the trial of the accused to establish 

Ifl. Citizenshlp of the Chinese, see notes to Gee Fook Sing v. United 
States, 1 C. C. A. 212; Lee Sing Far v. United States, 35 C. O. A. 332. 
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that such Ghinese persons were unlawfully in the United States, îs 
challenged by the accused. Other jnaterial évidence was considefed 
by the grand jury tending to show that the; accused knowingly brought 
into the United States' the Chinese pérsons specifically named in the 
judgment of the commissioner, or aided ând abetted their unlawful 
entry. The sole question, therefore, to be decided is whether the 
adjudication of the United States côttïtiiissioner declaring the persons 
thereifl nâmed to be Chinese laboters, and not entitlëd to enter or 
remain in the United States, is compétent and relevant évidence of the 
facts therein found. The theory of the attorney for the govérnment is 
that a judgment or decree of déportation; defines and estâblishes the 
status ôf a Chinese person alleged to be unlawfully in the United 
States, and therefore the adjudication is in rem, founded upon a pro- 
ceeding iiistituted to establish the status or condition of the persons 
proceeded against. I quite agrée with the District Attorney, although 
my attention is not called to any case where the précise point raised 
is expressly decided. The efïect of a proceeding before a United 
States commissioner under the exclusion act is to establish that a 
Chinese person, who has unlawfully entered the United States, be- 
longs to a class of persons whose entry into the United States is for- 
bidden by law, and that such person shall be déported or removed 
therefrom. The judgment of the commissioner authorized to hear 
the évidence estâblishes the status or relations between the United 
States and the person found to be unlawfully within its territory. 
It is not insisted hère, as I understand it, that it has been established 
that the accused wàs in direct privity with the parties to that proceed- 
ing. The argument solely proceeded upon the ground of the admissi- 
bility in évidence of the judgment of the commissioner defîning the 
status of the Chinese persons thçrein named, irrespective of any 
theory or proof of privity. No infërence of the commission of any 
wrongful act by the défendant can bè deduced from such decree and 
judgment alone. The accused was not a party to that proceeding. 
The évidence, however, was properly received by the grand jury as 
some évidence of the relationship or status between the persons named 
in the judgment ,and the United States. The judgment of the com- 
missioner, as shown by his record, is a public document, which, in 
efïect, recited a transaction had with others in the course of his of- 
ficiai duties. It is an independent itern of évidence, which may be 
controverted by the défendant. As to whether the évidence intro- 
duced by the govérnment is sufficient to establish the purport of the 
judgment, and the relation therein decreed between the persons there- 
in named and the United States, is entirely for the jury to décide. 
Corroborative circumstances may be shown upon the trial which may, 
by their character, be sufficient to constitute conclusre proof, or 
which may show privity of the défendant to this détermination. Such 
records, decrees, and judgments may; therefore, be received in évi- 
dence on the trial of the accused as prima, facie establishing. the status 
of relationship between the United States govérnment and the Chi- 
nese persons whom the défendant is charged to hâve assisted in en- 
tering the United States. The Government is required to estabUsh 
satisfactorily, first, the status of the Chinese persons^ who wera 
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brought into the United States by the détendant, or whose unlawful 
entry was aided or abetted by him; second, that the accused know- 
ingly brought, or caused to be brought, such persons into the United 
States, or knowingly aided or abetted the landing in the United 
States of Chinese persons not entitled to enter the United States. 
The generally accepted rule is that a judgment of a court of com- 
pétent jurisdiction upon a question directly involved in one suit is 
conclusive as to that précise question in another suit between the 
same parties and their privies. Patterson v. Gaines, 6 How. 550, 12 
L. Ed. 553. Thèse rules hâve application, not alone to civil actions 
in rem, but are aiso controlling in actions of a criminal nature, where 
a judgment of a court of compétent jurisdiction is rendered as to the 
status of some particular matter. It has been applied, for instance, 
where the issues relate to questions of marriage and divorce (see 
People V. Baker, 76 N. Y. 78, 32 Am. Rep. 274; Wottrich v. Free- 
man, 71 N. Y. 601), and in civil actions for criminal conversation, 
and vi'here the freedom of a slave was involved (Vigel v. Naylor, 24 
How. 208, 16 L. Ed. 646; Railroad Equipment Co. v. Blair, 145 N. 
Y. 607, 39 N. E. 962), or in decrees against habituai drunkards 
(Wadsworth v. Sharpsteen, 8 N. Y. 388, 59 Am. Dec. 499; Greenleaf 
on Evidence, § 528). A proceeding charging Chinese persons with 
being unlawfully in the United States is not a criminal proceeding. 
Fong Yue Ting v. U. S., 149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 
905. It is an authorized inquiry under the forms of law, to ascer- 
tain whether a Chinese person has a légal right to remain in the 
United States. Such an inquiry involves évidence of birth, citizen- 
ship, and whether the person proceeded against is a Chinese laborer. 
The burden is upon the Chinese person to establish his rights to 
remain, and not upon the government to show its right to exclude 
him. The judgment or decree of the commissioner, although not 
conclusive évidence of the facts found, may, nevertheless, in the ab- 
sence of better évidence, be received in the case at bar for the pur- 
pose stated, and as material and compétent to establish the relations 
between the parties to the former proceeding; for how otherwise 
could the nativity of Chinese persons and their status to the United 
States be established, assuming the order of déportation to hâve 
been obeyed, as in this case? In the absence of the party to the 
proceeding, the record alone in numerous cases can furnish the évi- 
dence of unlawful entry. To hold otherwise would probably render 
the statute forbidding the ofïense, and providing punishment for the 
commission thereof, entirely nugatory, for in many cases the persons 
excluded are deported before a trial under an indictment, such as 
this, can be had. The exclusion act requires déportation of the con- 
traband Chinese. The efïect of the enunciated rules applied by Chief 
Justice Marshal in Davis v. Wood, i Wheat. 6, 4 L. Ed. 22, cited by 
counsel for défendant, does not strictly apply hère. In that case it 
seems to hâve been broadly held that verdicts are évidence between 
parties and their privies only. The facts of that case disclose that a 
judgment in favor of a mother, establîshing her freedom, could not 
be given in évidence in a case against Swan, a third person, by the 
child of that mother, as tending to prove its freedom. The status 
124 F.— 53 
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ofthefreedom of thÊ:îïiothet of the cbild, as to Swan is attempted to 
be .esliaMished by this •ju'dgment. îihe ^co,u■rt heldithat a judgment 
which ' established the !^r dations : betwieeil .the., slave and the, master 
in thè jforther suit could nôt be admitted to: prove the relation exist- 
ing! ,b€tween. a I descendant ci thati slave- and a third party, A différ- 
ent state ofiacts hère présents itself; The status oithe Chinese per-' 
sons named in the indiétraent as toltheir.rights in theHriited States" 
is fixed by the commis'sioner's judgroents. -.Thosejudgfneiîts are now 
offered as évidence of tbeir status in the United States, and no relation 
of thèse Cbinamen to r-Hills is proven,î or sought ttj! be proven, by 
their réception in evidencie. In a later case decided in the Suprême 
Court of; the United States (Vigel v. Naylor, supra) the Davis Case 
is distinguished and explained. In the Naylor Case the petitioners 
also sought to establiah their^ freedom.: Petitioner proved that one 
Kirby had enland'pated- ail his slaves by will. It was theni attempted 
to be shown upon the trial rthat the petitioner had been the slave of 
one. Kirby, and. that her brother, mother,, and sister had obtained 
their fre,eddih under the .iwijl of Kirby by a suit against :George Nay- 
lor, whoâe administrator was Henry Naylor, the défendant in the 
suit on trial, and that it was unusual to separate from the mother a 
child sojyoung as the , petitiotier was at the time of Kirby's death. 
The Suprême Court held that the recoveries of the mother and sister 
against 'George Naylor- were properly Teeeived in évidence. True, 
th€ court -based its décision upon the ground that thèse judgments 
for petitioner, estabHshihg freedom, were not res inter aîios acta, 
but it is . .genérally statedr.in the opinion: that "the record could hâve 
proved: ithe.! existence of thc' Verdict and judgment as a fact and the 
légal içpnseiquetices fîowing from the fact. * '*' * ; This record 
évidence ctnaybe used irt any cuit by a third person where the évi- 
dence, is^pertinent, of which'the court must judge from facts and cir- 
cumstancés.appearing on the trial." And at the end. of the opinion 
the courticéays :' "In thchnext place, ; the record, opérâtes on the 
status! ofîthe perêon; it sets him free, or pronounces him a slave, 
and binds himi by the verdict either way." 

There are numerouslexceptions to the genejal rule that a judgment 
binds only parties andi privies. The- principle enunciated in Railroad 
Equipment Co. v. Blair,: supra, holds that the exceptions to the gên- 
erai rule areras firmly established as the rule itself. The language of 
the court in that case. clearly states the exception to. the gênerai rule, 
and T'think the exceptièinjapplies to the question under considéra- 
tion. The language of the court foUoîVs: 

"A gênerai and well-settled rule that a judgment biiwJp 'only parties and 
priyles ,1g unquestioned. Buf;there Is ap ^ exception to tlils rule, as firmly 
settled as the rule itself^ a,ad that ip that a former judgment establishing 
riglits and relations béfween the parties to 1;hat judgment, wbile it is never 
admissible to defeat or deyeSt any right ' èxîfiting in à péreoii not a party or 
privy theteto, Is admissible; against snch:. person, for thèpurpose of proVing 
that tbe'plaintifl 1» the fonifier judgineût sustalnedto the défendant tberein 
the relation ^stablished ,therehy." 

It wouldseerncthât the' cdnstitutional provision securing to the dé- 
fendant the right fo'be''eonfronted with the witnesses against him 
does not appl^' whefé the fâcts in controversy are. such as hâve been 
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establislied by the proof objected to hère. People v. Jones, 24 Mich. 
215: U. S. V. Bonner, i Bald. 234, Fed. Cas. No. 14,568; U. S. v. 
Lidcile, 2 Wash. C. C. 205, Fed. Cas. No. 15,598; U. S. v. Ortega, 
4 Wash. C. C. 531, Fed. Cas. No. 15,971 ; Cooley on Constitiitional 
Limitations, p. 387. 

I conclude that the évidence considered by the grand jury, and to 
which exception is now taken, was properly considered, and was suffi- 
cient iipofl which to base the indictment. 

Motion denied. 



KERE et al. V. UNION MARINE INS. CO., Limited. 
(District Court, S. D. New Yorlî. September 3, 1903.) 

1. Makinb iNsnnANCE — Action on Binding Slip— Jdrisdiction of Court op 

Admiralty. 

An accepted application for marine Insurance, or binding slip, con- 
stitutes a contract of Insurance which will support an action at law, 
and a court of admiralty has jurisdiction of an action thereon to re- 
cover for a loss. 

2. Samb— Repbesentations Avoidinq Contbact— Change in Date of Appli- 

cation. 

An application for marine Insurance on a cargo, niado on a printed 
form of the company, contained a provision that the Insurance was 
subject to the conditions of the printed forms of policy then in use by 
the company, which, among other provisions, insured sliips "lost or 
not lost." The application was datcd November 4th, and presented to 
the company on that day by a broker representing the applicants, and 
left for Inquiry respecting rates. It contained a statement that the 
ship had not sailed. December 12th, applicants having received a let- 
ter dated December 3d, stating that the ship would clear on that day, 
their broker applied to hâve the Insurance made binding; and the 
company's représentative changed the date of the application to De- 
cember 12th and signed the binding slip. The ship sailed December 
4th, and was wrecked and the cargo lost on the 7th, but such fact was 
not known to the insured. Eeld, that the statement in the application 
that the ship had not sailed was not a warranty or représentation that 
she had not sailed on December 12th, but that she had not on November 
4th. when the application was dated and presented to the company, 
and that, having made no inquiry whether she had since sailed, the com- 
pany must be deemed to hâve regarded the fact as immaterial, in view 
of the form of policy used, and was bound by the contract, the ship 
not being at the tlme overdue. 

In Admiralty. Action on contract of marine insurance. 

Butler, Notman, Joline & Mynderse (Wilhelmus Mynderse, of 
counsel), for libelants. 
Albert A. Wray, for respondent, 

HOLT, District Judge. This is an action upon a contract of 
marine insurance. On November 4, 1901, the libelants, John E. 
Kerr & Co., merchants, of New York, applied to the respondent, 
the Union Marine Insurance Company, Limited, for insurance -on a 
cargo of logwood on the brigantine A. Elida, from Black River, 

ni. See Insurance, vol. 28, Cent. Dig. § 210, 
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Jamaica, to New York. The application was made on a printed form 
used by the respondent. It contained a provision that the insurance 
was subject to the conditions of the printed form of policy used by 
the Company at its New York agency at that date, which form, among 
other provisions, insured ships "lost or not lost." The application, 
when filled out, stated the usual particulars of the vessel, cargo, and 
voyage. In the space opposite the printed words "Time of Sailing" 
were inserted the written words "Not sailed." The date "Nov. 4th, 
1901," was also written on the application. This application, so filled 
out, was submitted to an ofïicer of the insurance company by Mr. 
Woore, a member of the firm of McDowall, CarroU & Co., insur- 
ance brokers, representing Kerr & Co. Certain immaterial pro- 
visions in the application were changed. Mr. Woore then asked the 
rates of insurance, which were given, and written upon the applica- 
tion. Mr. Woore then wrote upon the application "Inquiry," to in- 
dicate that it was not a complète application, and left it with a rep- 
résentative of the insurance company, who placed it upon a file of 
pending inquiries. Mr. Woore reported the rates and terms to Kerr 
& Co., who thereupon endeavored to secure more favorable rates 
from other companies, and, among other inquiries, cabled to Eng- 
land. While thèse inquiries were being made, the matter slipped 
along until the I2th of December, 1901, when Kerr & Co. received 
a letter from Black River, dated the 3d of December, which stated 
that "the Elida clears to-day." Kerr & Co. immediately telephoned 
to McDowall, CarroU &. Co. to close the insurance at once. Mr. 
Woore went to the office of the insurance company, and ascertained 
from Mr. Whitlock, the représentative of the company, that the insur- 
ance company was reàdy to complète the insurance on the terms 
stated. He reported to Kerr & Co., and was directed by them to 
close the insurance regardless of rates. Mr. Woore thereupon re- 
turned to Mr. Whitlock, and told him that he wanted to make the 
risk binding, and Mr. Whitlock said that he would bind it for him. 
Mr. Whitlock then put his initiais on the application, under the 
word "Binding," struck out the word "Inquiry," and struck out the 
date "Nov. 4th, 1901," and inserted over it the date "Dec. 12/01." 
Thereupon McDowall, CarroU & Co. notified Kerr & Co. that the 
insurance was taken. This was about S p. m. on the I2th of De- 
cember. The next morning, December I3th, Kerr & Co. heard that 
the Elida and her cargo had been lost. She sailed from Black River 
December 4th, and was wrecked on December 7th on the south coast 
of Cuba, about 18 miles from Cape Corrientes. The ship and cargo 
were a total loss. The captain and crew made their way in a small 
boat around the west end of Cuba until they finally found a fishing 
vessel, which took them to Havana, a journey occupying five days. 
The captain reached Havana on December i2th, about 6 p. m. Un- 
til he reached there he had no means of communication with New 
York. He immediately cabled to the agents of the vessel at New 
York. The cablegram reached New York at 7:04 p. m. on the 
I2th of December. It was not delivered to the agents until the 
following morning, and the news reached Kerr & Co., through the 
agents, that forenoon. Kerr & Co. thereafter duly tendered the pre- 
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mium, filed proofs of loss, and demanded payment of the insurance, 
which was refused. 

This action is brought upon the binding slip to recover the insur- 
ance. The answer allèges three grounds of défense : That the libel- 
ants concealed the sailing and the loss, that the vessel was unsea- 
worthy, and that the statement in the binding slip, "not sailed," was 
a warranty or a représentation that the vessel had not sailed on De- 
cember I2th, which vitiated the insurance. On the trial the re- 
spondent's counsel suggested another défense — that this court has 
no jurisdiction. 

In my opinion, there is no' évidence that the libelants knew of the 
loss or concealed it. The évidence is clear and entirely uncontra- 
dicted that they did not know and could not hâve learned that the 
vessel had been lost until the day after the binding slip was initialed. 
The défense that the vessel was not seaworthy is also, in my opinion, 
unsupported by any satisfactory évidence. The défense that this court 
has no jurisdiction is based on the claim that an action at law can- 
not be maintained on the binding slip, but only an action in equity 
to procure the exécution of a policy, and therefore, as a court of ad- 
miralty has no purely équitable jurisdiction, that this action cannot 
be maintained. Some of the earlier cases went upon the theory that 
such a binding slip was merely an agreement to issue a policy, and 
that the remedy in such a case was a bill in equity, praying to hâve 
a policy issued. But it has long since been established that such a 
binding slip is itself a contract of insurance, and that a direct action 
at law will lie upon it, as well as a suit in equity. Ellis v. Albany 
Co., 50 N. Y. 402, 10 Am. Rep. 495 ; Angell v. Hartford Co., 59 N. 
Y. 171, 17 Am. Rep. 322. A court of admiralty, of course, has gên- 
erai jurisdiction of suits on contracts of marine insurance. Insur- 
ance Co. V. Dunham, 11 Wall, i, 20 L. Ed. 90. I think, therefore, 
that this court has jurisdiction. 

The serions question in this case is whether the statement on the 
application that the vessel had not sailed constitutes a warranty or a 
représentation which makes the contract void. When the application 
was fîled, on November 4th, the vessel had not sailed. When the 
binding slip was initialed, on December I2th, she had sailed. The 
information whçther a vessel has or has not sailed is usually material 
(Johnson v. Phœnix Ins. Co., Fed. Cas. No. 7,405) ; and if this appli- 
cation had been originally filed on December I2th, and had contained 
the statement that the vessel had not sailed, I think it would hâve 
vitiated the contract, for a contract of marine insurance is one of the 
strictest good faith, and a material statement in the application which 
is incorrect vitiates it, whether the person who made it knew that it 
was incorrect or not. But in this case the statement was true on 
November 4th, when it was made. If Mr. Woore had presented the 
application on December I2th, and had stated in it that the vessel 
had not sailed on November 4th, the statement would hâve been cor- 
rect, and I think that that was the légal meaning of the statement in 
the application as fînally accepted. That was the original statement, 
as Mr. Whitlock knew. No one in behalf of the libelants ever stated 
that on December I2th the Elida had not sailed. It was Mr. Whit- 
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.lock, and not Mr. Woore, who changed the date. Mr. Whitlock 
knevv that the vessel would sail some time, and as the binding sUp 
provided that the insurance was subject to the conditions of the 
printed form of policy used by the company, and the form then used 
insured ships "lest or riot lost," I think that the inference to be 
drawn from the act of Mr. Whitlock in initiaHng the binding slip as 
it stood, without inquiring whether the Elida had sailed since the 
application was filed, is that he did not care whether the ship had 
sailed or not. If he had cared, it was his duty, in my opinion, under 
the circumstances, to hâve inquired. Insurance Co. v. Higgin- 
botham, 95 U. S. 380, 24 L. Ed. 499. The ship at that time had not 
been out long enough to make her an overdue ship; She sailed on 
Decembêr 4th. The binding slip was signed 8 days after, and the 
ordinary period for such a voyage from Jamaica to New York was 
about 20 days. It would appear, therefore, to be in fact an imma- 
terial considération whether she had sailed or not, to a company is- 
suing a policy insuring the ship lost or not lost. The especial im- 
portance of information of saiHng is in the case of overdue vessels. 
Johnson v. Phœnix Ins. Ce, Fed. Cas. No. 7,405. 

I hâve examined the cases cited by the respondent. They establish 
the gênerai principle that any concealment of a material fact vitiates 
a contract of marine insurance. None of them présents the peculiar 
features of this case. In the case of Insurance Co. v. Higginbotham, 
95 U. S. 380, 24 L. Ed. 499, a written statement of the health of 
a person insured under a policy of life insurance, which was correct 
when made, was delivered to the company some time after, and a 
policy issuéd on the faith of it. It was claimed that the statement 
when delivered was false. The court held that it was a question of 
fact for the jury whether the company understood the statement to 
refer to the date it was made, or to the date it was delivered. I 
think that that principle applies to this case, and as, in my opinion, 
the respondent understood the statement that the EHda had not sailed 
to refer to November 4th, and not to Decembêr I2th, the fact that 
she had sailed on Decembêr I2th did not vitiate the contract of in- 
surance. 

My conclusion is that there should be a decree in favor of the 
Hbelants for the amount demanded in the libel, with costs, unless the 
respondent disputes the amount due, in which case the usual référ- 
ence will be ordered to ascertain the damage. 



BTJREILL et al. v. CROSSMAN et al. 

(District Court, S. D. New York. July 2, 1903.) 

1. Shippiîio—Demukragb— Dépense 01" Vis Majob. 

The answer of a charterer pleaded the défense of vis major to a libel 
to recover: deraurrage for the détention of the vessel for discharging In 
the port of Rio Janeiro, alleging the existence of a state of war in that 
City, and that the flring between certain vessels of war in the harbor 

Tf 1. Demurrage, see notes to Bandall v. Sprague, 21 O. 0. A. 337; Hager- 
man v. Norton, 46 C. C. A. 4. 
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and forts on the sbore made It impossible to discharge or receive the 
cargo any sooner than it was dlscharged or received. Held, that such 
del'ense was not sustained by évidence wliicb failed to establlsh that 
there was any flring in the vicinity where the vessel lay for discharging 
which dlrectly prevented such discharge, at least until after the time 
when, under the charter party, the discharge should hâve been com- 
pleted, and where it was shown witbout contradiction that during such 
time some portion of the cargo was discLarged nearly every day. 

In Admiralty. Action against charterers to recover demurrage. 

Black & Kneeland, for libellants. 
Wheeler, Cortis & Haight, for respondents. 

ADAMS, District Judge. This is an action which was brought by 
the libellants, the owners of the bark Kate Burrill, to recover 53 
days' demurrage at the rate of $59.46 per day amounting to $3,151.38, 
under a charter party dated March 7, 1893, from the respondents as 
charterers of that vessel. The provisions of the charter party with 
respect to demurrage, were: 

"Cargo to be furnished at port of loading at the average rate of not less 
than (20M) tn'enty thousand superflclal feet per running day, Sundays ex- 
cepted, and to be discharged at port of destination at the average rate of 
not less than (20M) twenty thousand superfielal feet per running day, Sundays 
excepted. 

Lay days to commence from the time the vessel is ready to receive or dis- 
charge cargo, and wrltten notice thereof is given to the party of the second 
part, or agent; and for each and every day's détention by default of the 
said party of the second part, or agent, ($5Î).4G) flfty-nine *8/i„d dollars U. S. 
gold, (or its équivalent), per day, day by day, shall be paid by the said party 
of the second part, or agent, to the said party of the first part, or agent. 

The cargo to be received at the port of loading, withln reach of ship's 
taclîles, and to be dellvered at port of discharge, according to the eustom of 
said port. 

Vessel to discharge at safe anchorage around in Eio bay deslgnated by 
charterers." 

The delay occurred between September 4th and November 28th, 
1893, in discharging the vessel, at Rio de Janeiro, and the defence to 
be considered is that it was owing to vis major, arising from a state 
of war which prevailed in Brazil at the time and directly prevented the 
discharge in conformity with the contract. 

A history of the case will be found stated in Burrill v. Crossman 
(D. C.) ïii Fed. 192, decided Octdber 21, 1901, on a question of 
an amendment to the answer. Since that time, some further testi- 
mony has been taken and it remains to be determined whether the 
defence has been established. 

The allégations in the answer, which it is incumbent upon the re- 
spondents to sustain, are: 

"Fifteenth. And further answering respondents allège upon information 
and belief that when said vessel arrived at Rio Janeiro, the owners of said 
cargo used ail reasonable diligence in and about receivlng the cargo shipped 
upon the said vessel and removing the same therefrom. That libelants were 
prevented from discharging the same, and respondents were proveuted from 
receivlng the same any sooner than they did, by reason of the act of the 
publie enemy, to wlt, certain vessels of war which were then In the harbor 
of Rio Janeiro, and were engaged in firing upon the forts in said luirijor and 
inaking war upon the Government of Brazil, and that the firing between said 
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vessels of v?ar and the said forts made it impossible to discharge the saîd 
cargo or to reeelve it from the said vessel, any sooner than it was discharged 
or reeelved. That the said cargo was delivered according to the custom of 
said port of Rio Janeiro, and that the détention alleged in the libel, if any 
such there be, was caused by said acts of the public enemy and not by any 
default of respondents. That the captain of the said vessel and Messrs. 
Phipps Brothers & Co., the agents of the libelants, acquiesced in said delay 
and recognlzed the necessity theref or," 

It is not urged by the respondents that there was any acquiescence 
on the part of the master of the vessel or the libelants' agents in Rio 
in the delay or récognition of the necessity therefor, and any consid- 
ération of such questions may be dispensed with. The contention of 
the respondents, as stated in their brief, is as follows: 

"The case made for the respondeiits is that owlng to the révolution whlch 
was golng on in Brazil at the time, and of the constant flring whlch was 
taklng place in the harbor, it was impossible for the vendees of the cargo 
to get men to work, or to do anything more than they did in the matter of 
discharging cargo. The place where the ship lay was In the part of Kio 
.Taneiro called Gamboa, and in the immédiate viclnity of the flour mllls. It 
is proven distlnctly that the revolutionists o'ceupied the harbor with thelr 
iron-clada, and got possession of some of the forts in the harbor, includlng 
Fort Villegalgnon; that the Brazilian Government, in order to protect the 
City, fortlfled the helghts to the west of it, aad made barricades along the 
shore at the foot of the varions streets leading to the water, that the in- 
surgent launehes and steam vessels were engaged in firlng from time to time 
at thèse barricades, and that the Brazilian Government was replying, not 
merely from behind the barricades with smaller artlllery, but from the forts 
upon the hills, that frequenUy they impressed workmen on the piers Into the 
military service, and that for thls reason it was almost impossible to get men 
to work. In short there can be no question, and it is proven and not denied, 
that the whole clty was in a state of war. It cannot be denied that thls dl- 
rectly or Indirectly prevented the consignées from dolng more than they did 
to take away the cargo." 

The testimony shows beyond a doubt that a state of demoraliza- 
tion prevailed in Rio during the time of the détention owing to a 
révolution having been attempted there, by certain insurgents who 
obtained control of several of the Brazilian Government's war ves- 
sels and turned their guns upon différent points in the harbor, but 
the indirect efïect of such a state of affairs is not available to the 
respondents. 

It was said by Mr. Justice Gray, writing for the Suprême Court in 
thiscase (179 U. S. m, 113, 114, 21 Sup. Ct. 41,42,45 L. Ed. 106): 

"It is to be remembered that by the tenus of thls charter-party it is only 
for 'détention by default of the charterers or their agent, that they agrée to 
pay the amount of demurrage speclfled In the charter. 

A détention whlch is caused, not by any act of the ship owners or of the 
charterers, but whoUy by the actual flring of guns from an enemy's ships of 
war upon the forts in the harbor, dlrectiy affecting the vessel and making 
the discharge of the cargo dangerous and impossible, cannot be considered as 
caused by 'default' of the charterers. In any just sensé of the word. 
**••**••«*• •* 

In the case at bar, the defence of vis major, as pleaded In the answer, 
was that the ship owners were prevented from discharging the cargo, and 
the charterers were prevented from receivlng it, any sooner than they did, 
by reason of acts of the public enemy, to wlt, certain vessels of war, then 
in the harbor of Rio Janeiro, were engaged in flring upon the forts in the 
harbor and in making war upon the Government of Brazil; that the flring 
between those vessels and those forts made it impossible to discharge or to re- 
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cetve the cargo from the vessel any soonear than It was dlscharged or re- 
ceived; and that the détention alleged In the Ubel was caused by those acts 
of the public eneœy, and not by any default of the charterers. 

The vis major, so pleaded, was, in the words of opinions above cited, a 
'superior force, acting dîrectly upon the discharge of the cargo;' 'a direct and 
immédiate vis major;' and 'unusual and extraordlnary interruption that could 
not hâve been anticipated when the contract was made;' 'a sudden and tm- 
foreseen interruption or prévention of the act itself of loading or discharging. 
not oecurring through the connivance or fault of the charterers,' and an 'iuter- 
ference on the part of an armed force, prev'enting the handllng or moving of 
the cargo,' " 

The inquiry is, therefore, confined to the resuit of the firing in 
the vicinity of this vessel, which directly afïected the discharge of her 
cargo. 

The libellants' évidence in this connection consists of the testimony 
of the master of the Burrill, who testified that the révolution broke 
out after his arrivai but that there was no firing or acts of hostility 
which prevented the discharge of the cargo or its receipt by the con- 
signées, that the wharf where the vessel lay was several miles from 
the scène of hostilities and was protected by foreign shipping and 
men of war which lay outside. He also proved the log book of the 
vessel which shows discharges of cargo: September 6th, çth, iith, 
i2th, I3th, I5th, i6th, i8th, içth, 20th, 2ist, 22nd, 23rd, 25th, 26th, 
27th, 28th, 29th, 30th, October i6th, i7th, 23rd, 25th, 27th, Novem- 
ber 6th, i6th, i/th, 2oth, 24th and 28th, 

On the other hand, the respondents hâve produced witnesses who 
testified to a state of war in Rio and say this particular locahty was 
afïected by the hostilities but the testimony is very gênerai in its 
character, uncertain as to its dates and does not seem to establish 
any firing in the vicinity in question which . directly prevented the 
discharge of the cargo. And this is especially true of the time during 
which the vessel should hâve been discharged, which, in the absence 
of vis major, expired on the 6th of October. Fort Villegaignon, for 
example, especially referred to in the respondents' brief, and the fort 
most likely from its position to hâve affected Gamboa, was neutral 
until the çth of October, when it went over to the insurgents and 
afterwards participated in the firing against the city. 

It is not disputed that discharging went on during September. On 
Wednesday, September 6th, some discharging took place although 
it was cloudy and rainy. The 7th was cloudy and rainy and no dis- 
charging took place. The 8th was suitable for discharging but noth- 
ing was done. The gth a small quantity was discharged. The loth 
being Sunday, nothing was done. The iith, I2th and I3th were 
partly employed in discharging. Up to the I3th, the vessel lay away 
from the wharf and lighters were employed. There was no log book 
record of the I4th, but it would seem from the master 's testimony, 
that the discharging was continued that day. After this date, some 
discharging took place every day, excepting Sundays, up to the 30th, 
when the discharging was suspended until October i6th, after which 
it proceeded irregularly until the cargo was finally discharged. Ail 
this time, however, it appears that the ship had a full crew and was 
every day in readiness to perform its part of the discharging. It also 
appears that the regular work of the ship went on every day with- 
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oût interftt^îon from'the Hostilit^è^'àîïçl that at/Ieastoné other vessel 
was àt the'wMrf whenthe BurrMÏ'4'eacji.'ed it and was,f)eing diâcharged. 
It may be, that after.,the time expjrgd ip which the vessel should hâve 
been discharged, the particular liâcaiîty was so affeeted at times by the 
insurrection, that the discharge oï the cargo was prevented by a su- 
perior force, but before that tîirif the respondents apparently had a 
full opport;unity to fulfill the réquirements of their contract free f rom 
vis major, as defined by the Suprême Court, and what occurred after 
their default, arose from their neglect and does not constitute any 
defence. Lindsay y, Cusimano (C. C.) 12 Fed. ,503, 504. 

The évidence does not show a; détention caused "whoUy by the 
actual firing of guns from an enemy's ships of war upon the forts in 
the harbor, directly afïecting the vessel and making the discharge 
of the cargo dangerous and impossible" and I conclude that the libel- 
lants should recover. 

A question of the allowance of interest has been raised in the event 
of a décision in favor of the libellante, and it is urged that as the Cir- 
cuit Court ôf Appeals disallowed interest — 91 Fed. 543, 545, 33 C. C. 
A. 663 — -this court should also do so. The situation, however, is quite 
dififerent from that which the case was in wheti presented on appeal. 
It was then decided upon exceptions and it was assumed that the 
merits were with the respondents though the law was against them 
and that they should not be made to siifïer unduly. But now, it is 
found that the merits are with the libellants and, if such décision is 
correct, the libellants should not be deprived of the ordinary légal 
compensation for being kept out of the money which was due them. 

Decree for the libellants with interest from November 28, 1893 



THE ENERGIA. 
(District Court, N. D; Washington. August 13, 1903.) 
-'; ' No. 1,720. 

1* Maritime Liens— Bbhàchoi" Exeçutoky Chabter— Washihgton Statxjte. 
While by tfie gênerai maritime law there is no lien on a sliip for 
breach of a chartçr party which is wholly executory, yet nnder tlie 
statuts of Washington' (Ballinger's Ann. Codes & St. §§ 5953, 5954), 
which provldes that' àll vessels Shall be liable for nonperformanee of 
any contract for the transportation of persons or property between 
places wlthin the state, or to Or from places withln the state, a charterer 
of a vessel, to carry' a, cargo from" a Washington port' has a lien thereon 
for her fallure or .refusai to load such cargo, which may be euforced 

" by a suit In rem in a court of admlralty. 

8, SaME— VALiniTT OF BTATE StATOTÉS— FoHEIGN VESSELg. 

Ballinger'è Ann. Codes & St. Wash. §§ 5953, 5954, in so far as they 
give a lien on ail vessels for nonperf orpaance- of a charter to carry 
cargoes to or from ports of the state, are reasonable and Just .provisions 
to sèeùre the performance of maritime contracts, which a court of ad- 
mlralty iu&y properly recognize and enforce against both foreign and 

If 1. Maritime llenS' created by state laws, see note to The Electron, 21 
C. C. A. 21., 1:-'. 
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doiBestic vessels, or vessels engaged in either domestîe or Interstate or 
foreign commerce, in the absence of législation by Congress on tlie sub- 
jeet. 
8. Same. 

Tbe o-wners of vessels, In mailing contracts for tbeir emplo.vment, 
must be présumée! to dépend to some extent for tbeir protection on tbe 
local laws of tbe countries or states to wMcb tbey are sent, and also 
to subject themselves to sucb laws, wbere tbey do not discrimiuate to 
tbe préjudice of foreign sbips. 

In Admiralty. 

Suit in rem against tbe steamship Energia, to recover damages for breaeb 
of an executory eontract, entered into at San Francisco, by wbieh tbe steam- 
sbip was cbartered to libelant by her owners to carry a cargo of lumber 
from Puget Sound to Australia. Heard on exceptions, alleging tbat tbe 
facts set forth in tbe libel are insufiicient to entltle tbe libelant to a lien 
upon tbe steamship upon wbieh to maintain a suit in rem. exceptions over- 
ruled. 

Struve, Hughes & McMicken, for libelant. 
Gorham, Brown & Gorham, for claimants. 

HANFORD, District Judge. The libel sets forth that a charter 
party was executed at San Francisco by the owners of the steamship 
Energia in favor of the libelant, which is a California corporation, 
whereby said steamship was chartered to take a cargo of lumber from 
one or more ports on Puget Sound, to be designated by the libelant, 
and to be delivered at a port of Australia, to be designated; that 
the steamship came to Puget Sound pursuant to the charter party; 
that the charterer was able, ready, and willing to furnish a cargo 
as provided in the eontract, but the owners and master of the steam- 
ship broke the eontract by refusing to accept the cargo, and thereby 
caused a loss to the libelant of $15,000. The claimants dispute the 
right of the libelant to maintain a suit in rem, on the ground that, 
as they say, the vessel did not become subject to a lien for the per- 
formance of the eontract. 

By the gênerai maritime law there is no lien in favor of either the 
shipowner or the shipper for the breach of a eontract wholly execu- 
tory. Such lien does not attach until the cargo, or a part thereof, 
has been loaded upon the ship, or delivered into the custody of the 
master, or some other person who is rightfully acting as tiie agent 
of the owner. 7 Am. & Eng. Encyc. L. (2d Ed.) 279 ; The Schooner 
Freeman v. Buckingham, 18 How. 182, 15 L. Ed. 341 ; Vandev,'ater 
V. Mills, 19 How. 82, 15 L. Ed. 554; King v. The Lady Franklin, 
8 Wall. 325, 19 E. Ed. 455; The Keokuk v. Robson, 9 Wall. 517, 
19 E. Ed. 744; The Eugène (D. C.) 83 Fed. 222; Id., 87 Fed. looi, 
31 C. C. A. 345; The Bella (D. C.) 91 Fed. 540; The S. E. Watson, 
118 Fed. 945, 55 C. C. A. 439. 

As the libelant has no lien under the gênerai maritime law, this 
suit cannot be.maintained, unless the lien statute of this state may be 
applied. The libelant insists, however, that the eontract is maritime 
in its nature, and cognizable in admiralty, and that the court has 
jurisdiction to enforce a lien given by a statute enacted by the Légis- 
lature of Washington territory, and continued in force as a law of 
this state. This proposition did not receive attention in the case of 
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The Eugène, supra, nor in other cases more recently decided by this 
court. The statute which is now invoked is contained in sections 
5953 and 5954 of Ballinger's Ann. Codes & St. Wash., and provides 
that: 

"Section 5953. AU steamers, vessels. and boats, their tackle, apparel and 
furniture, are Uable,— • ♦ * (5) For non-performance or mal-perform- 
ance of any contract for the transportation of persons or property between 
places wlthin this state, or to or from places within this state, made by 
their respective owners, masters, agents, or consignées. * ' ♦ * 

"Demands for thèse several causes constltute liens upon ail steamers, 
vessels, and boats, and their tackle, apparel, and furniture, and bave priority 
in their order herein enumerated, and bave préférence over ail other de- 
mands; but such liens only continue In force for the period of three years 
from the time the cause of action accrued. 

"Section 5954. Such liens may be enforced, In ail cases of maritime 
contracta or services, by a suit in admlralty, in rem, and the law regulating 
proceedings In admiralty shall govem in ail such sults; and in ail cases of 
contracts or service not maritime by a civil action In any district court 
of this territory." 

The allégations of the libel make a case within the law of this state, 
for nonperformance of a contract for the transportation of property 
from a place within this state, made by the owners of the vessel, is 
charged. This statute cannot be fairly construed so as to exclude 
executory contracts, because a lien is given for nonperformance of 
any contract for transportation of persons or property as well as for 
malperformance, and a total failure to perform such a contract by 
refusing to receive a cargo which the carrier has agreed to receive, 
at the place designated in the contract, certainly constitutes nonper- 
formance. For the true interprétation of section 5954 it is necessary 
to hâve in mind that the statute was originally enacted by the Légis- 
lature of Washington territory ; that the district courts of the ter- 
ritory had jurisdiction of admiralty and maritime causes (see The 
City of Panama v. Phelps, loi U. S. 453, 25 L. Ed. 1061) ; that the 
practice and forms of procédure of those courts in admiralty suits 
conformed to the practice and forms of procédure in admiralty causes 
of United States District Courts, and that in other civil actions the 
procédure was as prescribed by statutes enacted by the Législature. 
Section 5954 has référence to those difïerences in practice and modes 
of procédure, and was not intended to prescribe a rule of interpréta- 
tion which would nullify in part the preceding section by restricting 
the right to sue in rem to such cases only as by the gênerai maritime 
law are cognizable by suits in rem. Section 5953 gives a lien for non- 
performance of any contract for the carriage on a vessel of passengers 
or property, and the plain intent of section 5954 is to provide that 
such liens shall be enforceable by suits in rem. The facts alleged are 
similar in ail essential particulars to the facts in the case of The J. 
F. Warner (D. C.) 22 Fed. 342, in which case the court enforced a 
lien given by a statute of Michigan for nonperformance of an execu- 
tory contract made in New York for the carriage of a cargo from a 
port of Michigan to Bufïalo. 

In the argument in behalf of the claimants it is urged that the 
libel does not allège that the Energia is a domestic vessel, and that 
in fact she is a foreign vessel, and according to the récent décision of 
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thc Suprême Court in the case of The Roanoke, 189 U. S. 185, 23 
Slip. Ct. 491, 47 L- Ed. 770, liens given by state laws do not attach to 
fofv.-'rn ships. That was a suit in rem to recover compensation for 
work .:nd labor performed in this state by subcontractors in making 
repairs and altérations upon the steamship Roanoke, a vessel owned 
by an Illinois corporation. By the opinion it appears that the Su- 
prême Court gave particular considération to the fact that — 

"Neither the owner nor master nor other officers of the vessel had given 
an order for the material and labor set forth in the Ubel, wbich were fur- 
nished upon the order of a contracter, who, before the filling of the libel, 
and -without any knowledge by the owner of thèse unpaid claims, had been 
paid In full for thèse claims." 

And the court said: 

"The injustice of permitting such claims to be set up Is plainly apparent. 
• ♦ * The statute of Washington, however, provides for an absolute lien 
upon the ship for worlc done or material furnished at the request of the 
cortractor or subcontractor, and makes no provision for the protection of 
the owner in case the contractor bas been paid in full the amount of bis 
bill before notice of the claim of the subcontractor is received. The flnding 
in this case is that the contractor, who had agreed, in consonance with 
the usual course of business, to make the repairs upon the vessel, had been 
paid in full by the claimant. The Injustice of holding the ship under the 
circumstances is plainly manifest." 

The concluding part of the opinion is as follows : 

"Bearing in mind that exclusive jurisdletion of ail admiralty and maritime 
cases is vested by the Constitution in the fédéral courts, whlch are thereby 
made judges of the scope of such jurisdletion, subject, of course, to con- 
gressional législation, the statute of the state of Washington, in so far as it 
attempts to control the administration of the maritime law by creating 
and superadding conditions for the benefit of a particular class of creditors, 
and thereby depriving the owners of vessels of défenses to which they 
would otherwise hâve been entltled, is an unlawful interférence with that 
jurisdletion, and to that extent is unconstitutional and void." 

The décision, as I understand it, is an assertion of the independence 
of the national courts in the exercise of the admiralty jurisdletion 
conferred by the Constitution, and of their authority to refuse to 
give effect to unreasonable state laws in cases where the application 
of such laws will work an injustice. The opinion plainly indicates an 
intention to not lay down any dogmatic rule denying the power of 
state législatures to create liens to secure the just performance of 
maritime contracts which may be enforced against foreign vessels 
by courts having admiralty and maritime jurisdletion. With respect 
to the question whether liens created by state statutes may, in any 
case, attach to foreign vessels, the opinion contains only a suggestion 
that "the right to extend thèse liens to foreign vessels in any case is 
open to grave doubt." This leaves the question undetermined by the 
Suprême Court. Therefore other courts are left free to décide ac- 
cording to their own sensé of right in each particular case. 

In the opinion of this court in the case of The Robert Dollar (D. 
C.) 115 Fed. 218, I pointed out that the Suprême Court has in nu- 
merous instances upheld statutes enacted by state législatures creat- 
ing liens incidental to maritime contracts, not limited in their ap- 
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plication to Vfesséls eiïiployed only in local traffic upoii waters wholly 
within the'.boundaries of a single state;' and other statutes imposing 
burdens upon foreign vessels,: although conceded to be statutes pre- 
scribing régulations of ' Interstate and foreign commerce ; and other 
statutes subjecting impotted merchandise within a state, but owned by 
nonresidentSi to liens and judjcial process, for the protection of cred- 
itors, which statutes would necessarily hâve been condemned as un- 
constitutional if it were true that the subjects and carriers of inter- 
state ançl foreign commerce were held to be, like tlie' property and 
agencies of the national government, exempt from the exactions and 
burdens of state statutes, or if the grant to CongresS of specified 
powers is exclusive, and effective to nullify every state law which 
trenches upon the domain of congressional power. The Lottawanna, 
21 Wall. 558, 22 L. Ed. 654; The J. E. Rumbell, 148 U. S. i, 13 Sup. 
Ct. 498, 37 Iv. Ed. 345; The felide, 167 U. S. 606, 17 Sup. Ct. 930, 42 
L. Ed. 296; .Cooléy V. Bpard of Wardens, 12 Hpw.,,299, 13 L. Ed. 
996; Green v. Van Buskirk, 7 Wall. 139, 19 L. Ed. 109; Walworth 
V. Harris, 129 U. S. ■ 355, 9 Sup. Çt. 340, 32 L. Ed. 712; Ex 
parte McNiel^ 13 Wall. 2^6, 20 L. E)d. 624; The China v. Walsh, 
7 Wall. 53, ig^L. Ed. 67; Homer Ramsçlell Transp. Co. v. Compagnie 
Générale Transatlantique, 182 U. S. 406, 21 Sup. Ct. 831, 45 L. Ed. 
1155; Huus v. Steamship Co., 182 U. S. 392, 21 Sup. Ct. 827, 45 L. 
Ed. 1146; The Corsair, 145 U. S. 335, 12 Sup. Ct. 949, 36 L. Ed. '727. 
Mr. justice Story, in the case of The Chusan, Fed. Cas. No. 2,717, 
took an advanced position, which the Suprême Court has not sustained 
otherwise 'thari by referring to it With commendation, as was donc 
in the opinion qÎ the court written by Mr. Justice Brown in the Roa- 
noke Case. In the Chusan Case the Circuit Court for the District of 
Massachusetts held a statute of the state of New York, limiting the 
right to erifôrce a maritirtie lien, to be unconstitutional. The opinion 
was written by Mr. Justice Story, and therein be stoutly maintained 
that the power of Congress to regulate interstate and foreign com- 
merce is exclusive, and he denied the proposition that state laws 
prescribing régulations afïecting interstate and foreign commerce 
are valid until superseded by an act of Congress relating to the same 
subject. If his opinion onthis subject prevailed, there would be no 
doubt of the Unconstitutionality of ail state statutes creating liens 
upon vessels employed in carrying on interstate and foreign com- 
merce. But the décisions of the Suprême Court hâve established a 
différent rule. At a very early period in the history of the jurispru- 
dence of this country Chief Justice Marshall concisely stated the 
principle which has since controlled the décisions of the Suprême 
Court on this subject, as follows : "It is not the mère existence of 
the power, but its exercise, which is incompatible with the exercise 
of the same power by the states." Sturges v. Crowninshield, 4 
Wheat. 196, 4 L. Ed. 548. This is the identical proposition which 
was controverted by Mr. Justice Story in. the Chusan Case, and the 
same proposition was expressly affirmed by the Suprême Court, in 
an opinion written by Mr. Justice;Curtis, in the case of Cooley v. 
Board of Wardens, supra. The Suprême Court has in a number of 
later cases steadfastly adhered to the rule supported by thèse deci' 
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sîons- rendered by Marshall and by Curtis, and quite recently Mr. 
Justice Brown, in the case of Huus v. Steamship Co., supra, said: 

"Conceding it to be within the power of Congress to assume control of and 
regulate tlie whole System of pilotage, as appliéd tO Tessels engaged in foreigu 
or Interstate commerce, It bas, for obvious reasons, left to tlie several states 
the power to legislate upon this subject, and to pvescribe rules for the liceiis- 
ing and government of pilots, the collection of their fées, and such other inci- 
dental matters as the nature of their services in the particular localities may 
require. The power to do this was recognized by this court in Cooley v. 
Board of Wardens, 12 How. 299 [13 L. Ed. 996], though it was subsequently 
said to be subject to such restrictions as Congress might see fit to impose. 
Spraigue t. Thompson, 118 V. S. 90 [6 Sup. Ct. 988, 30 L. Ed. 115]." 

And, after quoting portions of sections 4235, 4237, 4401, and 4444, 
Rev. St. [U. S. Comp. St. 1901, pp. 2903, 3016, 3037], the learned 
justice makes the following observation: 

"The gênerai object of thèse provisions Seems to be to license pilots upon 
steam vessels engaged in the coastwise or interior commerce of the country, 
and at the same time to leave to the stàteS the régulation of pilots upon al! 
vessels engaged in foreign commerce." 

The Suprême Court has not yet marked the boundary limiting the 
power of State législatures to enact laws relating to subjects over 
which Congress has suprême authority to legislate, but they do recog- 
nize the right and authority of the states to legislate for the protec- 
tion of creditors, and tb provide security for the'enforcement of com- 
mercial contracts so long as Congress postpones the enactment of 
national laws covering those subjects. 

In this case the facts alleged in the libel afïord no basis for a re- 
fusai to give éfïect to the state lien law by assurning that an injus- 
tice would be donc, and in that respect the case difïers from thf, 
Roanoke Case; for, until the allégations of the libel shall be answered, 
the respondents will appear before the court as willful violators of a 
valid contract, and the libelant will appear to hâve suffered a pe- 
cuniary loss in conséquence of their default. It is my opinion, also, 
that there is a good answer to the suggestion that the contract sued 
upon was not entered into within this state. Ships are built to be 
wanderers, and in making contracts for their employment the owners 
must be presumed to dépend to a certain extent for their protection 
upon the laws and customs of the différent states and countries to 
which they, are sent; and,; on the other hand, the rule which requires 
travelers and sojourners to observe and obey the laws and customs 
of the countries and states which they visit for their, own profit or 
pleasure may be applied to visiting ships without afïording any ground 
for the owners to complain of ill' usage. This is especially true with 
respect to laws intended to insure performance of commercial con- 
tracts which do not discriminate to the préjudice of foreign ships. 
In the case of The Merrimac, 14 Wall. 203, 20 L. Ed. 873, the Su- 
prême Court expressly decided that: 

"Port régulations are supposed to be khown to the shipowner before he 
sends bis vessel on the voyage, and the gênerai rule is that in sending her to 
anv particular port he elects to submit to lawful régulations established at 
that port. • • ♦" 
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If the local régulations of a particular port are supposed to be 
known to the owners of ships. in ail parts of the world, knowledge 
of the gênerai laws of a state prescribing régulations of commerce 
for ail the ports of that state shquld also be presumed, and a contract 
of affreightment, although made elsewhere, should be presumed to 
hâve been made in contemplation of the laws of the state in which 
the cargo is to be obtained. 

The case of The J. F. Warner, supra, appears to me to be a sound 
décision, and for the reasons given by Mr. Justice Brown for his dé- 
cision in that case I overrule the exceptions. 



THE PECONIC. 
i ' THE LIGURIA. 

(District Court, S. D. New ïork, July 27, 1903.) 
1. Coi/LisioN — Stbamships Meeting— Violation of Rules and Inattention 

TO SfONAM. 

Tvro steamsUps, the Peconic, outward bound, and the Liguria, coming 
In, Both held In fault -fbr a collision when meeting in New York Bay, 
in thé daytime: The iPeconIc (1) for undertaking to pass starboard and 
starboard, and slgnallng to that effect, when she was requlred by pilot 
rule 1 to pass on the port hand ; (2) for continulng such course without 
diminiltlbn of speed à'fter her signal was unanswered, and when It was 
apparent that the Llgurla was not dlrectlng her course to port; (3) for 
not hearing the flrst signal of the Liguria; and (4) for not reverslng 
when danger of collision became apparent. The Liguria (1) for faillng^ 
to hear the Peconlc's flrst signal; (2) for insisting upon a cross-signal 
course after It was apparent that the Peconic was going to port, and 
there was manifest danger of collision; and (3) for not sooner stopplng^ 
and reverslng. 

In Admiralty. Cross-libels for collision. 

Wing, Putnam & Burlingham (Charles C. Burlingham, of counsel), 
for the Liguria. 

Butler, Notman, Joline & Mynderse (Lorenzo UUo and Wilhelmus 
Mynderse, of counsel), for the Peconic. 

ADAMS, District Judge. On the ,27th day of August, igo2, about 
4:30 o'clock in the afternoon, a collision occurred in New York Bay, 
a little below the Narrows between Fort Wadsworth and Fort Lafay- 
ette, between the steamships Peconic, bound out, and the Liguria, 
bound in, and libels were ifiled by the respective owners, to recover 
the resulting damages, claimed to amount altogether to over $100,000. 

The weather was clear, the wind light from the southward and the 
tide had ju^t cbmmenced to ebb. Each vessel was fully manned and 
was in charge of a Sandy Hook Pilot. The Liguria was 403 feet long 
and was proceeding at her full speed of 12 knots per hour. The 

If 1. Signais of meeting vessels, see note to The New York, 30 C. C. A. 630. 
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Peconic was 277.5 ^^^^ ^ong and was proceeding at her full speed, 
which on this occasion was about 8 knots per hour. The point of con- 
tact was the stem of the Peconic with the port bow of the Liguria, 
about 75 feet from the stem. The angle of collision was from thirty 
to forty-five degrees. 

The claim on the part of the Liguria with respect to the main facts 
of the collision and the faults of the Peconic, are stated in the libel 
against the Peconic, as follows : 

"As the Llgiirla approaehed the Narrows two steamships were seen coming 
down to the southward bound out to sea. One was the steamship AntlUa, 
which was a little on the Liguria's starboard bow. The other proved to be 
the steamship Peconic, which was on the Liguria's port bow. The Liguria's 
course would hâve taken her between the Antilla and the Peconic. The 
AntiUa, which was a Ilttle ahead of the Peconic, passed the Liguria star- 
board to starboard at a distance of a ship's length or more. 

When the Liguria and the Peconic were half a mile or more apart, the 
Peconic appearing to change her course somewhat to the eastward, the 
Liguria gave her a signal of one whlstle and put her engines at slow. The 
Peconic replled with two blasts, and undertook to cross the course of the 
Liguria. As soon as the Peconic blew, the Liguria repeated her signal of one 
blast and foUowed it immediately by three blasts and reversed full speed 
astern. When the Peconic blew her two blasts the Antilla was already abeam 
of the Liguria. 

The Liguria responded to the reversed engines and her stem swung to 
starboard. The Peconic came on and struck the Liguria a violent blow just 
forward of the fore rlgging on the port slde, staving a hole Into the Liguria's 
side 20 feet by 25. She then raked the Liguria's port sîde, striklng her at No. 
2 bulkhead and again abaft the englne-room. 

The Liguria continued backlng untll the Peconic had got clear of her, when 
the Liguria's engines were stopped, and after an examlnatlon of the damage 
had been made she proceeded to Quarantine; thenee to her pier at the foot 
of 34th Street, N. E." 

"Sald collision was not eaused or contributed to by any négligence on the 
part of the libelant or those in charge of the Liguria, but was due solely to 
the négligence of those in charge of the Peconic in the following respects, 
among others: She did not keep a good lookout; dld not answer the signais 
of the Liguria and keep to the rlght, blew a cross signal and attempted to 
cross the Liguria's course, dld not stop and reverse in time to avold a colli- 
sion, and did nothing to avold a collision." 

The claim on the part of the Peconic, in the same respect, and the 
faults of the Liguria, are stated in the libel against the Liguria, as fol- 
lows: 

"When In the Narrows those on the bridge of the Peconic sighted an 
Italian steamer which proved to be the Liguria whleh was then distant about 
one and one half mile someway off Craven's Shoal beil-buoy. As soon as the 
Liguria tumed round sald bell-buoy, she headed northward and showed her 
starboard bow to the Peeonic's starboard, and whlle so heading and point- 
ing at a distance of still over a mile the Peconic signalled with two blasts 
of her steam whlstle, meanlng thereby that she was directlng her course to 
port, and did therefore starboard slightly her helm to keep wldening the re- 
spective courses, but no answer was heard or came from the Liguria in re- 
tum. When the Liguria stlll heading and polntlng as aforesaid was about 
three-quarters of a mile distant, the Peconic again signalled with two more 
blasts of her steam whistle, but the Liguria again gave no answer, wherc- 
upon those on board the Peconic assumed that the Liguria would keep her 
Intended course towards the Quarantine Headquarters to which point she 
124 F.— 54 
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was bouiid.; WBen iat:a diatance of aljDiit flye ships' lengths f rom- eaob other, 
seeiDg, that "thé Jjlgiirla was npt opening out.as much as expected, again tke 
Peconic gaye two blasts of bçr sîeaip whigtlè ând starboardéd more, but tbë 
Liguria^^te iminédlàtelj one blast of her.WHistle and threw ïrérself across 
the' Peconîb's hévr, Kvhereùpon the Peconic imifièdiately stopped' and jevërsed. 
the engines full speed astern, but as botb steamers were then very clgse to 
each othec a collision was unayoidaWe and'tbe port stem of the Peconic 
glanced atjçnt forty-two feet aftof the Liguria and both steamers were 
greatly daniaged." ^ , 

* * * • • *'♦ «''♦* 

"The cOllIiBion was entlrely due to the carelèBsneSs and négligence of those 
on board the S, S. Liguria who were in chargé of the navigation, command 
and control thereof, princlpally aônong others for the reasons that 

Ist. She dîd not keep a gooà lookout. 

2nd. She dM not answer the Signais of "the Peconic. 

8rd. She aSd not keep to the léft so as to pass starboard to starboard In 
accordance with the signais giyenby the Peconic. 

4th. She blew a cross signal when a chanige of course would inevitably 
cause a collision. 

5th. Shéattémpted to crbK» the bows of the Peconic. 

6th.' Sheflid not slow, stop t)r reverse In time tO avoid a collision. 

7th. She stopped and reversed at a time when such stopping and reversing 
made a collision Inévitable. 

8th. She omltted due précautions to avoid the collision. 

In no way did those on board the Peconic contribute to the causes of said 
collision." ■ I 

I find from the évidence that the, Peconic blew the first signal of two 
blasts when she was in thé'Nârrqws, iiidicating her intention to pass 
to the right of the Liguria •vvliich )vàs thefl in the :viciniSy,,of Craven's 
Shoal. The Peconic did tbis-upon a supposition that as the Ligxiria 
would naturally be boand for the vicinity of the Quârantine station, 
which is situated on the Staten Island shore, about a half a mile above 
Fort Wads,wprth, she would, after sihe h%d passed theCravçn's Shoal, 
about a mii^'below Fort Wàdsworthl ctililge her course ip;the'port and 
approach the. Staten Island- ishore. Tlîe signal was not heard on the 
Liguria and the Peconic 'kept oh, still upou'thé same assumption, 
notwithstanding the fact th'àt'the Liguria ^yas not opening on thè Pe- 
conic's course' and had not 'tèspOnded^t'o hç.r signal. ;; The .Peconic's 
course was South by East, but she was pr'oceeding a little to the east- 
ward of such course under :a slightstàrbbard helm; . The -Liguria was 
not steering by compass, acbording to her pilot. She had come in by 
the Swash Channel and after turning into the Main Channel, her regu- 
lar course up.^ljie channel wasNorth.by East J4 E^^t tQ,,the Craven's 
Shoal Buoyi ."tSuch course would hâve cairPied her 1500 toiSoo feet to 
the eastward ofthat buoys whereit appëars she went, and she^couM not 
hâve deviated/much' froni. that coûirse. 'Those on thë Lîgùtia say that 
she did not , change at thé,,]i,Upy but kèpl; oh' the'sahie' courSe she had 
been on below,, but I hâve no doubt she did change towards the regu- 
lar course upifhe channel, Whieh AVas North by Westjbecause the col» 
li'sici'n happetied'tô the'AVëSt^ard of a' pfplongatiohï'bf'the Nprth by 
East J4, Êâsl^;;cp^rse.:,,Iî,ër change, àt t^lélbupy, hpyeyer, \yas not suf- 
ncient tQvjustify, the pilot pf :tbe Peconic i in i assi;unihg t^ was 

then goingto' Quârantine. If such had been the case>.«he would hâve 
opened her'Sttoboard side at once, and petieeptibly,iwhereas she did not 
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open it, and although many of those who testifîed for the Pecor.ic 
pers.isted in saying that the L,iguria was always showing her starboard 
side, till the last, vvhen she changed across the Peconic''s bow and 
showed her port side, I donbt if at any time before she showed more of 
her starboard side than was due to the Peconic's going sHghtly to the 
eastward under a starboard helm. In any event, the fact reniained 
that the Liguria kept approaching the Peconic, nctwithstandiiig tlie 
latter's change to the eastward from her regular course dowii the 
channel of South by East, which should hâve been a warning of dan- 
ger to those on the Peconic before it was recognized by them. It was 
évident from the Liguria's approach to the Peconic, that she was not 
taking the expected course to Quarantine, which would hâve been 
North by West 3^ West. The Peconic, under thèse circumstances, 
bîew two more signais of two blasts each and then, according to her 
story, getting a cross signal, her engines were stopped and reversed, 
but it was too late. 

It is obvious that the Peconic was in fault for the collision, and 
primarily so, for undertaking a two whistle course. The Liguria's 
course after she made the turn, was the one the vessels were bound to 
navigate by. The Velocity, L. R. Privy Council Appeals, vol. 3, p. 
44; The John S. Darcy (D. C.) 29 Fed. 644, 647. They were then 
within the provisions of Pilot Rule i (Act June 7, 1897, c. 4, 30 Stat. 
100 [U. S. Ccmp. St. 1901, p. 2881]), requiring them to give signais 
of one blast and to pass on the port side of each other. She was also 
in fault for continuing such course, without diminution of speed, until 
the cross signal of the Liguria. There was clearly a risk of collision 
when the bearing of the Liguria did not change appreciably, requiring 
the Peconic to check her speed or stop. The Maverick (D. C.) 75 
Fed. 845, 847; Id., 84 Fed. 906, 908-909, 28 C. C. A. 562. She was 
also in fault for not hearing the first signal given by the Liguria and 
for not reversing her engines when danger of collision appeared. 

The Liguria's claim is that there was about a quarter of mile of 
space between the Peconic and the Antilla, giving her ample room to 
go between them, and that she consequently blew a signal of one 
blast to the Peconic, to secure a port to port course, under the rule. 
In fact, there were but about 200 feet between those vessels and with- 
out a change of course on the part.of the Peconic to the starboard un- 
der a port Helm, navigation between them was attended with considér- 
able risk. Apart, however, from the narrow margin for safety, the 
difïiculty with the Liguria's position is, that before she blew her iîrst 
single blast, the Peconic had already initiated, and commenced to 
navigate upon, a two blast starboard to starboard course, and the 
proposed course of the Liguria was a dangerous one. The Liguria 
not only failed to hear the Peconic's first signal, which was an indica- 
tion of danger, in view of the Liguria's course, but after she blew her 
one whistle signal, porting slightly, and the Peconic responded with a 
signal of two blasts, she again blew a one blast cross signal. At this 
time, the vessels were only a few lengths apart and were coming to- 
gether at a combined speed of 2,000 feet per minute, rendering an 
avoidance of a collision by any movement of the helms of the vessels 
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impossible. I hâve very little confidence in the testimony of the navi- 
gator of the Liguria. It was said by him Ihat when the Liguria first 
signalled, the Peconic was three points on her port bow. This was 
evidently never the case after the vessels came in view of each other. 
Probably before the Liguria chahged to the westward at the Craven's 
Shoal Buoy, the Peconic was about two points on her port bow, but 
after that, the Peconic bore almost directly ahead, doubtless at first 
showing her starboard side to the Liguria somewhat more than the 
port. The actual turn of the Liguria at the Craven's Shoal Buoy prob- 
ably brought her nearly upon her proper course, of North by West, up 
the channel and the Peconic remained sHghtly to the port of the 
Liguria, but this bearing was only temporary, owing to the Peconic's 
starboard helm, and towards the last, the latter was more on the 
Liguria's starboard than port bow, until both vessels stopped and re- 
versed, throwing their heads to starboard, when the Peconic was again 
on the Liguria's port. The testimony is so confused and conflicting 
that it is almost impossible to work out exactly what the Liguria did 
and much is left for inference. The original détermination of the 
Liguria's pilot to go to the right was correct but he was wrong in 
persisting after the Peconic's action was, or should hâve been ob- 
served. It is clear that the Liguria must be held for failing to hear the 
Peconic's first signal, for insisting upon a cross signal course, and for 
not stopping and reversing when it became évident that the Peconic 
was endeavoring to cross her bow, in opposition to her signais. 
Decrees dividing the damages, with ordérs of référence. 



In re DELLINQ. 

(District Court, N. D. New York. June 29, 1903.) 

No. 1,307. 

1. Bankruptct— Allowance dp Claims— Préférences Which must bb Sur- 

rbndkhed. 

Under the law as It stood prier to the amendment of February 5, 
1903, ail of the indebtedness of a bankrupt to a partieutar creditor existing 
at the beginnlng of the four-months period preceding l^ls bankruptey is 
to be treated as one daim, and any payment made and reeeived during 
such period, and while the debtor was insolvent, even in good faith By 
both parties, eonstitutes a préférence, and must be stirrendered before 
the balance of the claim or any part of It can be allowed. 

2. Same. 

In cases arlsing since such amendment, the rule will be différent. 

In Bankruptey, On appeal by :the Third National Bank of Syra- 
cuse from the décision of C. L. Stone, référée, disallôwing its claim or 
claims, unless it shall first pay to the trustée certain alleged préf- 
érences, amounting to the sum of $4,100. 

Wilson, Cobb & Ryan, for appellant bank. 
Haight & Darling, for trustée. 
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RAY, District Judge. Myron C. Delling was adjudicated a bank- 
rupt on the gth day of January, 1903. The facts are agreed upon, and 
are as foUows : 

(1) Tbat Myron C. Delling, the bankrupt herein, was insolvent on the 9th 
day of September, 1902, and continued to be Insolvent from that date until 
and Including the 9th day of January, 1903. 

(2) That on the 9th day of September, 1902, the said Myron C. Deilinx 
was indebted to said Third National Bank by reason of several distinct loans 
of money made by said Third National Bank to said Delling prior to Septem- 
ber 9, 1902, each loan being secured by a distinct promissory note made by 
said Delling to said Third National Bank, or to L. H. Groesbeck, its cashier, 
which notes aggregated in amount, exclusive of interest, the sum of ¥9,500, 
and which are described as foUows: 

Amount. Date. When Due. 

Note "A," $1,000 00. May lÔ, 1902. September 21, 1902. 

Note "B," $1,000 00. June 2, 1902. October 5, 1902. 

Note "C," $1,000 00. June 13, 1902. October 20, 1902. 

Note "D," $1,000 00. June 20, 1902. November 5, 1902. 

Note "E," $1,000 00. June 30, 1902. October 30, 1902. 

Note "P," $1.000 00. July 8, 1902. November 20, 1902. 

Note "G," $1,000 00. August 21, 1902. December 5, 1902. 

Note "H," $1,000 00. September 3, 1902. December 15, 1902. 

Note "I," $1,500 00. September 3, 1902. December 31, 1902. 

(3) That on the respective dates hereinafter set forth certain of said loans 
were pald, and the notes representing the same were surrendered, as foUows: 
Note "A" was paid September 22, 1902; note "B" was paid on October 6, 
1902; note "D" was paid November 5, 1902; note "E" was paid October 30, 
1902; note "F" was paid November 20, 1902; note "G" was paid to the extent 
of $600 on December 5, 1902; and a new note for $400 given for the balance 
due upon the original note, said $400 note belng included in the claim fliled 
by the Third National Bank. 

(4) The notes marked "H" and "I," respectively, in paragraph 2, were not 
paid, and are Included in the claim filed by the Third National Bank. Tho 
note marked "C," in paragraph 2, was not paid, but on October 20, 190'2. 
when it became due, a new note for $1,000, due December 22, 1902, payable 
to the order of L. H. Groesbeck, cashier of the Third National Bank, was 
given as renewal of said note marked "C," and said renewal note is included 
in the daim filed herein by the Third National Bank. 

(5) That on November 17, 1902, said Myron 0. Delling became indebted to 
the TBlrd National Bank of Syracuse in the sum of $1,000, the same beiiis 
for money loaned by said bank to said Delling on that date, and for whieli 
the said Delling gave the said bank his promissory note, payable to tlu- 
order of L. H. Groesbeck, cashier, due one month after date thereof, whicli 
note Is included in the claim filed by said Third National Bank of Syracuse. 
and on the lOth day of December, 1902, said Myron C. Delling became in- 
debted to the Third National Bank in the sum of $.500, being for money 
loaned to him by said bank on that date, and for which he gave his promis- 
sory note, payÊTble to the order of L. H. Groesbeck, cashier of said bank, 
dated December 27, 1902, which note is Included in the claim of said bank 
filed herein. 

(6) The following is a summary of the facts covered by the foregoing para- 
graphs: On September 9, 1902, Myron C. Delling, the bankrupt, was indebted 
to the Third National Bank of Syracuse, N. Y., for money loaned, which was 
evidenced by nine promissory notes, each representing a distinct loan and 
debt, the sum of $9,500, exclusive of interest. Between September 9, 1902, 
and January 9, 1903, the said Delling paid, In settlement of flve of said notes, 
each being for the sum of $1,000, and $600 in part settlement of another 
note, the sum of $5,600, exclusive of interest. Of the loans made by said 
bank to said Delling, and the notes given therefor, prior to September 9, 
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1902, one of $1,500 and one of $1,000 were not paid or reuewed— $2,500. One 
note of $1,000 was renewed and one to the extent of $400 was renewed — 
$1,400. Between September 9, 1902, and January 9, 1903, two loans of $1.000 
and $500, respectlvely, were made by said bank to said Dellmg, for wliich 
notes were giyen— $1,500. Total indebtedness owiug by Myron C. Delling, 
bankrupt, to Thlrd National Bank of Sytacose, N. Y., on Jannary 9, 1903, 
$5,4(10, exclusive of interest. ' 

(7) ïhat the foregoing payments, and ail of them, were received by the 
Thirâ Natiojial Bank, and made by said Myron C. Delling, in tlie due and 
ordinary course of business, in the belief on the part of said bank and its 
offlcers atid said Delling that said Delling was solvent, and without any in- 
tention on the part of eithèr of said parties to create a préférence in behalf 
of said Thlrd National Bank, or to séCure a greater percentage of the debts 
of said Thlrd National Bank tban otlier creditors, and were received and 
paid wlthout knowledge or reason to believe on the part of either of said 
parties thât said payments were préférences, nor were they intended as such. 

The case of Pirie v. Chicago Title & Trust Company, 182 U. S. 438, 
21 Sup. Ct. 906, 45 L. Ed. 1171, must be considered as décisive of this 
case. In that case Mr. Justice McKenna, in giving the opinion of the 
court, ,says: 

"The question presented by this record is whether payments In money made 
by an Ijisolvent debtor to a creditor, the debtôf not intending to give a préfér- 
ence, and the creditor not having reasonable cause to believe a préférence 
was Intended, did nevertheless constitutie a préférence, within the meaniiig 
of the bankrupt act of 1898 (Act July 1, 189$, c. 541, 30 Stat. 544 [U. S. Comp". 
St. 1901, p. 3418]), and were required to be surrendered as a condition of prov- 
Ing the balance of the debt or other daims of the creditor." 

Later on .in the same opinion, and at page 447, 182 U. S., at page 
909, 21 Sup. Ct., and 45 L. Ed. 1171, the court says: 

"What a préférence is, Is plaln. What the effect of it Is, If taken under the 
conditions mentloned, Is equally plaln. So taken, it may be recovered back. 
If not so taken, it may bekept or surrendered. TJnless surrendered, he who 
received it cânnot prove his debt or other debts." 

The holding of the Supi-eme Court is plain, that where a creditor 
of the bankrupt during the period of insolvency held one or more 
claims against the bankrupt, and received payment of one or more, in 
whole or in part, such payaient constitutes a préférence, and such préf- 
érence must be returned, or the particular claim upon which the pay- 
ment was made cannot be allowed, nor can other independent and dis- 
tinct claims be allowed upon which no payment whatever was made. 
The holding is, in substance, that ail of the indebtedness of the bank- 
rupt to the particular credifbr existing during the period of insolvency 
is to be treated as bne claim, and any payment made and received, even 
in good faith by both parties during the period of insolvency, is to be 
treated as a préférence, and must be surrendered before the balance of 
the claim or any part of it can be allowed. 

Applying that décision, which this court is bound to follow, to the 
case at bar, it must hold that ail of the notes mentioned in the con- 
ceded statement of facts constitutèd the claim of the bank against the 
bankrupt, and that the payment of certain of such notes at the times 
mentioned constitutèd a préférence, and that such préférence, deduct- 
ing the amount of notes given for moneys borrowed after such pay- 
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ment, must be returned before the bank can be allowed the notes held 
at the time of the adjudication in bankruptcy. That this construc- 
tion of the bankruptcy law works injustice was generally conceded, 
and by the amendments of February 5, 1903, c. 487, 32 Stat. 797, 
subdivision "g" of section 57 has been amended to read as follows : 

"(g) The claims of creditors who hâve received préférences, voidaWe undor 
section sixty, subdivision b, or to whom conveyancos, transfers, assignments, 
or incumbrances, void or voidablo under section sixty-seven, subdivision c, 
hâve been made or given^ shall not be allowed unless such creditors shail 
surrender smch préférences, conveyances, transfers, assignments, or incum- 
brances." 

This case must, however, be decided under the law as it stood before 
the amendment, as it is provided that the provisions of this amend- 
atory act shall not apply to bankruptcy cases pending when this 
act takes effect, but such cases shall be adjudicated and disposed of 
conformably to the provisions of the said act of July i, 1898. 

The resuit is that the décision of the référée must be afïirmed, and 
the claim of the bank disallovved, unless it shall refund the amounts 
held to be préférences, and which are specified in the décision of the 
référée. 



BEITISH & FOREIGN MARINE INS. CO., Limited, v. PORTLAND FLOUR- 
ING MILLS CO. 

(District Court, D. Oregon. July 30, 1903.) 

No. 4,624. 

1. SniPPÏNG— LlABILITY FOK FbEIGHT — CONSIGNMENT "TO OkDEE. " 

Respondent sbipped a cargo of flour, consigned "to order," by bills of 
lading providing that f,reight should be deemed earned, vessel lost or not 
lost. The flour was shipped ùnder contracts of sale, and was insured 
by respondent in its own name for sufflcient to cover the invoice pricc 
and freight. Respondent then indorsed the bills of lading and policies 
in blank, and attacUed them to drafts drawi on the piu-chasers for the 
selling priée and cost of insurance. 'Held, the vessel havlng been lost. 
that respondent was , liable for the freight, whether its interest in the 
cargo after It was loaded Was that of owner or whether it raerely re- 
tained a lien, since the purchàsers were to hâve possession only on pay- 
aient of the drafts. 
3. Same— Défenses. 

The fact that the master on the wrecking of the vessel surrendered the 
cargo to the Insùrer without notice to respondent did not relieve the lat- 
ter of liabillty for the freight; the Insurer being rosponsible under its 
policy for the freight, as well as the value of the cargo. 

In Admiralty. Action to recover freight. 

Snow & McCamant, for libelant. 

Williams, Wood & Linthïcum, for respondent. 

BEIvLINGER, District Judge. In this case the Portland F'our- 
ing Mills Company shipped. by the Knight Companion, one of thî 
vessels of the Portland & Asiatic Company, in 1901, certain freight 
consigned "to order," — that is, to the order of the consignor, the 
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mills Company- The Ktiight Compaiiion was wrecked early in Feb- 
ruary, 1902, on the coast of Japan, and the cargo lest, except that 
there was salvage of the cargo to the value of about 62,000 yen, the 
équivalent of about $30,000 in our money. This salvage was under- 
taken by the underwriters, and the proceeds of the cargo were 
deposited with Samuel Samuel & Co. and one Playfair, as trustées 
for such underwriters. The Portland ç& Asiatic Company insured 
the freight on this cargo in the British & Foreign Marine Insur- 
ance Company, Limited, which company now brings this libel, in 
the right of the Portland & Asiatic Company, to recover the freight 
contracted to be paid on the cargo so shipped. Ail the flour of cer- 
tain brânds shipped to Hongkong by the respondent is handled by a 
Chinese syndicate. The sales are confined to the company's agent 
at Hongkong, through whom orders are made. The members of 
the syndicate receive the flour in certain fixed proportions, des- 
ignated by shares;. one firm having three shares, another two, and 
the third one. The shipments are divided into six parts, and dis- 
tributed in proportion to the shares held. On August 29, 1901, the 
Portland ' Flouring Mills Company received from its Hongkong 
agent what the président of the company characterizes as "a cable 
confirmation of a contract for an amount of flour, a portion of which, 
amounting to 129,868 quarter sacks, was shipped on the Knight 
Companion." This is explained to mean a cable ofïer for flour, 
understood from the course bf dealing to be intended for the mem- 
bers of the syndicate, with a request that the ofïer be confîrmed, 
which was donc, according to the shares of each. The flour was 
placed on board the Knight Companion. Bills of lading were is- 
sued by the carrier, and accepted by the miUs company; by which it 
was stipulated that the flour shipped was to be delivered "at the vessel's 
tackle unto the Portland Flouring Mills Company, or to his or tlieir 
assignSj freight on same as' per margin, to be collected in United: 
States gold coin or its équivalent; the several freight and primages 
to be considered as earned, steamer or goods lost or not lost at any 
stage of the entire transit." On the margin of each of the bills of 
lading were the letters "N' f y" or the word "Notify," followed by 
the name of.the firm on whose account the shipment is alleged to 
hâve been made. Policies of Insurance in the name of the respond- 
ent were taken out at the invoice price, and 40 per cent., which in- 
cluded freight, and drafts drawn at 60 days' sight on the members 
of the syndicate, in the proportion of their shares, for the selling 
price of the flour plus cost of Insurance. Thèse policies, one for each 
member of the syndicate, although in the name of the mills company,. 
and the several bills of lading, were indorsed in blank, so that they 
were available to the holder. The drafts, with the policies and bills 
of lading so indorsed, were delivered to Ladd & Tilton, bankers of 
respondent, and the amount placed to the latter's crédit. 

It is contended in behalf of the respondent that it was not the 
shipper of the flour in question; that it was sold, in pursuance of 
the course of business adopted by the mills company, prior to ship- 
ment f. o. b. at Portland; that the shipment, therefore, was not on. 
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account of the mills company, but of the purchasers at Hongkong; 
ihat, notwithstanding the terms of the bills of lading, the facts of 
the shipment were known to the Portland & Asiatic Company ; that 
that company knew that the shipment was not in fact being made by 
the Portland Flouring Mills Company, but was made by purchasers 
of the cargo in Hongkong, and was being shipped on their account. 
The président of the respondent company testifies that the flour 
stood as security for the drafts. Whether the interest of the re- 
spondent was that of ownership or lien, the parties for whom the fleur 
was intended were to hâve it when paid for, and not before. In 
whatever light the transaction i$ viewed, this is what it cornes to. 
The consignment in the bills of lading to the respondent's order 
and the insurance in its name were to this end, and the conclusion is 
unavoidable that the respondent was the shipper, and to it the car- 
rier's service, whether for receiving the freight and ag-reeing to carry 
it, or for in fact carrying it, was rendered ; and, as the case stands, 
the respondent is responsible for the freight agreed to be paid. 

The respondent complains that the master of the vessel abandoned 
the wreck to the underwriters without endeavoring to save the cargo, 
and without communicating with the respondent, as he should hâve 
done, if the respondent was the owner of the cargo; that the loss 
of more than enough flour to pay the entire freight is due to the 
master's failure either to salve the flour for account of the respond- 
ent, or, at the least, to notify it, so that it could protect itself; that 
the insurance is a matter wholly between the owner and the insurer, 
and the master had no right to dispose of the insured cargo to the 
underwriters. But the respondent has not been prejudiced by any 
of the matters complained of. Tlie insurers stood in its place. They 
were responsible to the latter for the price of the flour and freight 
charges, and for more, since the 40 per cent, insurance above the 
invoice price covers more than freight. They assumed to answer 
for the entire shipment, salved or otherwise, for the freight charges, 
and for such profits as were included in the 40 per cent, after paying 
such charges. The respondent had no interest to be served by notice 
of the wreck or other act on the master's part. It was assured of 
ail its interests and responsibilities in the flour shipped. If the 
freight covered by the insurance has been paid to the firms upon 
whom the drafts were drawn, it has been done through the re- 
spondent's act, and it is the respondent who must hâve recourse 
to that fund for indemnity for the obligation it is under to the car- 
rier, whose service it contracted for and received. 

The libelant is entitled to the relief prayed for, and there must be 
a decree accordingly. 
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,,,' '.,■■: THE BNDSLEIGH... ;j; ,,■ 

01strlct Court, S. D. New ïork'.' 'ïune 16, 1903.) 

1. SHiPPiN<>n-TitcB Charter— LiABiLiTY of Shi^i ib Uhabteiier for Acts of 
Offiobrs. ■,,,,'.., . , ■ . . 

tlinder a time charter whlch provides that the owners shall provide 
and paythe offlcers and erew, and the cliàrterer shall provide and pay 
for the coal,,and that thei captaiu, although'âppolbted by the owners, 
shall be under the orders and direction of the charterer as regards em- 
ployment, agency, or other arrangements, the charterer has no right 
of action agalnst the veêselfor the vaJùé of coal paid for \iy it as having 
been bought by the mîster, but aljeged not to hâve been delivtered to 
the vessèl, or to hâve beçn mlsappropriated by the vessel's offlcers. 
In their dealings; with: ïfspept to the, coal» the masteri engineer, and crew 
are to be regarded as agents of the charterer. 

In Adrtliralty. Suit by charterer to recôver the va:lue of coal sup- 
plied for the vessel's use. 

This wàs a libel by the charterer of the steamship Endsleigh to recover 
f rom the yessel's owners the value of certain quautitles of coal supposed 
to hâve bèen supplled to the steamer during the pendency of the charter 
party, and i açtually paid for by the charterer, but which if clalmed were 
either n©ver delivered on, hoard the vessel, or else were mlsappropriated 
by the vessel's offlcers after delivery on the steamer. There was an al- 
ternative clàim that thé steamer was ahle, when maintained In a fit con- 
dition, tô make her maximuin speed on a cbal consumption of 12 tons a 
day, but that, notwithstandlng, she açtually cônsumed over 14 tons a day 
for a consi(îerahle portion of the charter, according to the reports oï the 
vessel's offlcers. If ail the coal, paid for by the charterer was delivered 
to the vesael, the charterer claimed to be entitled to recover the value of 
the coal cônsumed by the vessel în escess of 12 tons per day. 

The charter party was for a perlod of twelVè months. The material pro- 
visions ofi the charter were; 

"(1) That the owners shall provide and pay for ail the provisions and 
wages and consular shipping and discharging fées of the captain, offlcers, 
englneers, flremen and crew, shall pay for the Insurance of the vessel ; also, 
for ail engiiie room stores and deck stores, and maintain her in a thoroughly 
efficient state, in huU and maehlnery for the service. 

"(2) That the charterers shall provide and pay for ail the coals, fuel, 
port charges, pilotages, agencies, commissions and ail other charges what- 
soever, except those before stated, and shall accept and pay for ail coal in the 
steamer's bunkers on délivéry, and the owners shall, on expiration of this 
charter party, pay for ail coal left in the bunkers, each, at the cuirent market 
price at the respective ports whén she is delivered to them. * ■" *" 

"(8) That the captain (?ilthough appointed by the owners) shall be under 
the orders and direction of, the charterers .as regards employment, agency, 
or other arrangement; and the charterers hereby agrée to indemnify the 
owners from ail conséquences Of liabilltiès that may arise from the cap- 
tain signing biJls of lading, or in otherwise eomplying with the sanie. 

"(9) That if the charterers shall hâve reason to be dissatisfled with the 
conduct of the captain, offlcers or engineers, the owners shall, ou reeelvlng 
particulars of the complaint, investigate the same, and, if necessary, make 
a change in the appointments. 

"(10) That the master shall be furnished, from time to time, with ail 
requisite instructions and sailing directions, and shall keep a full and cor- 
rect log of the voyage or voyages which are to be patent to charterers or 
their agents, and to furnish the charterers, their agent or supercargo, when 
requlred, a true daily copy of log, showing the course of the steamer and 
distance run, and the consumption of coal, and to take every advantage of 
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Viind by iising the sails, with a view to economize the expenditure of coal." 
"(12) That in the event of loss of tiine from deflcieiicy of men or stores, 
))reakdown of machinery, stranding, or damage preventing the working of 
the vessel for more than twenty-four running hours, ' the paymeut of the 
bire sball cease until she be again in. an efficient state to résume her service; 
and should she in conséquence put into any other port other than tliat to 
which she is bound, the port charges and pilotages at such port shall be 
borne by the steamer's owners, but should the vessel be drivcn into port 
or to anchorage by stress of weather, or from any accident to the cargo, 
such détention or loss of time shall be at the charterers' risk and expenso." 

Wheeler, Cortis & Haight, for libelants. 
Convers & Kirlin, for the Endsleigh. 

HOLT, District Judge. I hâve examined the briefs submitted 
for the libelants in this case. I see no reason to change the opinion 
expressed at the conclusion of the trial. It vvas the, charterers' duty 
to furnish the coal to the ship. They left that duty to the master. 
Therefore the master, in buying the coal, vvas the agent of the char- 
terers. The coal when bought was the property of the charterers, 
and it was the duty of the charterers to use it in the navigation of 
the ship, and the master, engineer and crew, being authorized to use 
it, acted in respect to whatever they did or omitted to do about the 
coal as the agents of the charterers. If, therefore, untruthful re- 
ports were made to the charterers as to the amount purchased, or 
coal actually purchased was misappropriated, those were fraudulent 
acts perpetrated by an agent against his own principal, for which he 
is responsible to the principal, but which, in my opinion, imposed no 
liability on the owners of the ship, and no maritime lien on the ship. 
I think it proper to add that no inference should be drawn from this 
décision that, in my opinion, there is any évidence establishing that 
the master or engineer or any of the crew were guilty of any misap- 
propriation of the coal, or misconduct of any kind in relation to it. I 
put the décision on the légal proposition that the libelants hâve no 
ground of recovery, on the évidence, against the ship. 

I think that the libel should be dismissed, with costs. 
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DBNISON T. SHAWMUT MIN. CO. 

(Circuit Court, W. D. New York. August 6, 1903.) 

No. 62. 

1. Rbmovai. of Causes— Pbocebdings aittbr Bbmoval— Bevibw op RuuNas 
OF Btate Court. 

A fédéral court to which a cause has been removed -will not review 
any Interlocutory question whlch was determined in the state court be- 
fore removal, at least uniess such a showing Is made as would entitle 
the party applying to a rehearing under the state practice. 

On Motion for Rehearing of a Motion to Set Aside an Attachment. 

Rogers, Locke & Milburn (John G. Milburn, of counsel), for plain- 
tiff. 

Bissell, Carey & Cooke (James McCormick Mitchell, of counsel),. 
for défendant. 

HAZEIy, District Judge. This is a motion for rehearing upon a 
décision of the state court setting aside an attachment prior to re- 
moval of the cause to this court. It is uniformly held that the Cir- 
cuit Court of the United States to which a cause is transferred from 
the state court will not review any questions determined by that 
court before removal; nor, indeed, will it listen to a motion for re- 
hearing of a similar motion in the state court, as such hearing is 
held to be merely another name for an appeal. Loomis v. Carring- 
ton (C. C.) i8 Fed. 97-99; Cleaver v. Traders' Ins. Co. (C. C.) 4a 
Fed. 711. AU interlocutory questions decided while the cause was 
in the state court are res adjudicata so far as this court is concerned. 
Brooks v. Farwell (C. C.) 4 Fed. 166, 2 McCrary, 220; Milligan v. 
Lalance & Grosjean Mfg. Co. (C. C.) 17 Fed. 465, 21 Blatchf. 407; 
Lookout Mountain R. Co. v. Houston (C. C.) 44 Fed. 449 ; Allmark 
v. Flatte S. S. Co. (C. C.) 76 Fed. 615. It is undoubtedly true that 
the power to entertain a motion for rehearing may be exercised by 
this court after a tran3fer of the cause from the state court (Garden 
City Mfg. Co. V. Smith, Fed. Cas. No. 5,217, i Dill. 305), but such 
power should only be exercised in strict conformity with prevailing 
practice of the state court from which the cause was removed. New 
it is quite clear from the preliminary discussion had upon this motion 
for leave to reargue that an exhaustive hearing was had upon the 
merits before Judge Childs. No new facts are disclosed hère. The 
entire claim to the right of rehearing is based upon the erroneous 
disposition of the motion in the state court. The prevailing practice 
in that court is not to allow a rehearing uniess it is m. lifest that ail 
the facts were not presented to the court upon the décision of the 
original motion, or uniess some facts were overlooked which through 
inadvertence or mistake led the court into error. Van Wagener v. 
Royce (Sup.) 21 N. Y. Supp. 191; The Matter of Crâne, 81 Hun, 
96, 30 N. Y. Supp. 616. 

No ground is hère shown which would justify this court in granting 
a rehearing. The motion is therefore denied. 
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THE JUNIATA. 

THE SOVEREIGN OF THE SEAS. 

(District Court, B. D. Virginia. August 1, 1903.) 

1. CoLMSioN— Vbsskls AT Anchor— Impropbb Anchokagk. 

A vessel anchoring when Ilght in a part of tlie anchorage grounds al- 
lotted to loaded vessels, which fact, however, was unknown to her 
captain, who was new to the port, is not thereby precluded from recov- 
ering damages for a collision which occurred witliout other fault on her 
part, where the anchorage grounds were not crowded, and she was 
permitted to remain in tlie same place for 10 days without objection 
from any one, 

2. Same. 

The duty is imposed on a vessel last anchoring to give another, previ- 
ously anchored, safe anchorage room; and, if a collision résulta from 
her failure to do so, she Is liable for the damages caused. 
8. Same— Safe Berth. 

A safe berth for anchorage, which a later vessel is required to allow 
to one previously anchored, should be construed to mean one in which, 
tabing into considération ail the exlgencies likely to arise, either by 
reason of the character of the harbor, the condition of the weather, or 
the season of the year, there should be no danger of collision, and ail 
doubts should be resolved with a view of securing safety, havlng in 
View the possible contingencles which might arise; and especially so 
where there was ample anchorage space. 

4. Same. 

A vessel anchoring without necessity in too close proximity to one pre- 
viously anchored is not in position to require the latter to Incur extracr- 
dinary risks during a storm in order to avoid a collision. 

5. Same— Evidence Considbued. 

Evidence considered, and held to establish that a collision between 
two vessels at anchor, one of which was light and the other loaded, was 
due solely to the fault of the latter in anchoring and remainlng during a 
high wind in too close proximity to the other, which was previously an- 
chored, when there was ample space vrithin the anchorage grounds. 

In Admiralty. Cross-libels for collision. 

Whitehurst & Hughes, for the Juniata. 

Bickford & Stewart, for the Sovereign of the Seas. 

WADDIIvL, District Judge. Thèse are cross-libels filed by the 
owners of the respective vessels — Messrs. Bartlett & Shepherd for 
the Juniata, and Lewis Luckenbach for the Sovereign of the Seas. 
The Juniata and the Sovereign of the Seas are each ocean-going 
barges, engaged in the coal trade, from the port of Newport News, 
Va., and on the night of the I7th of February, 1900, while anchored 
in the harbor of the said port, were in collision, and sustained the 
injuries for which they respectively sue. The Juniata is a barge of 
1,244 tons burden, gross, 260 feet long, 34 feet beam, i6>$ feet draft; 
the Sovereign of the Seas, of the burden of 1,300 tons, 200 feet long, 
40 feet beam, 24 feet draft. On the night in question the Juniata, 
being light, was, and had been for some 10 days previously, anchored 
about opposite to pier No. 8 of the Chesapeake & Ohio Railway, 
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and some 700 or 800 feet out from the pier ; and the Sovereign of 
the Seas, being loaded, was ânchôréà, as she had been for three da^'s, 
a short distance down the river, slightly further out in the stream, on 
the port quarter of the Juniata. 

The case of ^tlïé Jimiata is thàtitàè Sovereign of thë Seas anchored 
in too close proximity to her, and that upon tlie night in question 
a sudden and yioljent storm,arosëi'.'th,ç wind blovving from, the north- 
west, and the'course pf the rivàr 'pe'in^ at tliat point hortliwest and 
southeast; and: the Juniata beingilight, and the Sovereign of the Seas 
loaded, the^ Juniata became wind-rôde, and the Sovereign of the Seas 
tide-rode ; ' that is, the Juniata held'against the tide by tlie wind, and 
the Sovereign of the Seas, by i-ea'son of its improper anchorage, and 
the fact that it was heavily laden, and more susceptible to the influence 
of the tide,jand less to the wind, was swept around, by the flood tide, 
with her heiad-to the tide, and'into the Juniata, the two vessels coming 
into collision starboard to starboârd, whereby the damage sued for 
was sustained, „ On the other hand, the Sovereign 'of the Seas claims 
that she was properly anchored,, and a safe distance from the Juniata; 
that the latterwas improperly anchored within a space allotted by the 
harbor master of Newport "News to loaded vessêls, and, being light, 
did not hâve sufScient anchor to tiblç} her against the violence of the 
wind then ;prevailing, and that she .dragged her anchor and collided 
with the Sovereign of the Seas, causing the damage sued for. 

A mass of évidence was taken in the cause, some before the court 
orally, and â great deal by way of dépositions; and the case turns 
almost entirèl'y upon a correct détermination of the. facts, though two 
questions of law were presènted and argued at lehgt.h on the trial — 
one as to the,efifect of the Juniata being a,nçhored in the space allotted 
to loaded,:vessels; ,and the ' other, the duty of the Sovereign of the 
Seas, it beih^ the last vessél to a:nchor, to see that proper anchorage 
space was given to the Juniata, The Juniata was confessedly anch- 
ored -in the 'space allotted to loaded', instead of light, vessels, but it 
cannot be said that her place ;of anchorage was the proximate cause 
of the collision. It does not appear that the master knew the harbor 
limits. It was his fi'rst trip to the port, and his vessel had been allowed 
to remain at this anchoi*age grotmd for 10 days without disturbance 
or molestation on the part of any one ; and the Sovereign of the Seas 
seiected its anchorage ground with full knowledge of this fact, and 
that the'Juttiata^ was light. Thie latter vessel should not, in the ab- 
sence of ' other faiilt on her part, be hëld disentitled to recover by rea- 
son of her anchorage in this location, pârticularly in view of the fact 
that the harbor was not crowded, and the lax manner in which the 
harbor rules and régulations seemto hâve been enforced and ob- 
served at that port, The James Oray, 21 How. 184,' 188, 16 L. Ed. 
106; The Clara, 23 Walï. 1,14, 33 h. Ed. 146; The Severn (D. C.) 
113 Fed. 5785 580; The Northern Queen (D. C.) 117 Fed. 906, $14, 
915. ■■ ,'■;■'■■ 

In passinff,'it may be said that it would be better to abolish the har- 
bor rules: and régulations, if tbey are not to be reasonably observed by 
those who prescribe thern. ' To give literal effect to them, remain- 
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ing as they do în a dormant state, inevitably tends to catch the un- 
wary, and give advantage to those more favorably circumstaiiced as 
to the information of their existence. 

As to the berth room allowed, ,it may be conceded that, the Sov- 
ereign of the Seas having last anchored, the duty was imposed upon 
her of giving to the Juniata safe anchorage room, and that, if the dam- 
age resulted from failure so to do, the loss should fall on the vessel 
faihng in its duty in that regard. The Beaver, 2 Ben. ii8, Fed. Cas. 
No. 1,199; The Queen of the East, 4 Ben. 103, Fed. Cas. No. 11.506; 
The Lincoln, i Low. 46, Fed. Cas. No. 8,353 ; The Wallace (D. C.) 41 
Fed. 894; Humphreys v. Chas. Warner Co. (D. C.) 45 Fed. 270, 272; 
Spencer on CoHisions, 254; The Vivid, 42 L. J. 57, 28 L. T. 375, i 
Asp. M. C. 601 ; The Northampton, i Spinks, 152; The Volcano, 2 
W. Rob. 337. 

A "safe berth" should not be construed to mean one from which 
probable accident might not arise, but ample space; that is, taking 
into considération ail the exigencies likely to arise, either by reason of 
the character of the harbor, the conditions of the weather, and ,the 
season of the year, no danger of collision would arise, and close calcu- 
lations should not be made, and risks run in giving room ; doul^ts 
should be solved with a view of securing safety, having in view the 
possible contingencies that might arise, making it necessary for each 
vessel to take greater space than was apparently required at the mo- 
ment ; and particularly is this true where ample anchorage space ex- 
isted, as it did on this occasion. 

The évidence taken in the cause is very voluminous, and covers 
many questions and théories on différent phases of the case, ail of 
which will not be necessary to be passed upon in détail, further than to 
say that the same hâve been fully conàidered, and the conclusion 
reached by the court is that the facts as contended for by the Juniata 
are established by a great prépondérance of the évidence, and, indeed, 
with far greater certainty and clearness than is usual in collision cases. 
It is quite apparent from the évidence that, whatever may hâve been the 
précise distance at which the Sovereign of the Seas anchored from the 
Juniata — whether from 200 to 300 feet, as claimed by the latter vessel, 
or 900 feet, as claimed by the former — at least the anchorage as made 
by the Sovereign of the Seas was an unsafe one, and that her master 
failed to take into account the danger of collision likely to arise from 
the possible contingency of a storm coming against the tide, which 
reasonably might hâve been expected at that point and at that season 
of the year, and in which a northwest wind would hold a light vessel 
in one direction, and a flood tide sweep a loaded vessel in the opposite 
direction, and that this was the real cause of the collision hère, and tlic 
same did not occur by reason Of the dragging of the anchor of the 
Juniata, as claimed. The facts and circumstances ail tend to support 
the theory of the Juniata, rather than that of the Sovereign of the 
Seas, and in this the entire crew of the Juniata concur, vthereas only 
the master of the Sovereign of the Seas, and his wife, who was on ship- 
board, were examined to support the claim of the latter vessel. More- 
over, in the most material questions afïecting the collision the evi- 
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dence of wîtnesses from the two other vessels lying in the immédiate 
vicinity, who saw the vessels in collision, as well as the master of a 
tugboat which was at the pier at the time the collision occurred, and 
whose business required him constantly to pass in and but between the 
two vessels during the daytime, and who also observed the vessels in 
collision, fuUy corroborâtes the witnesses for the Juniata as to when, 
how, and under what circumstances the collision occurred. 

The contention of the Sovereign of the Seas thât the accident 
should hâve been avoided by the Juniata shortening heir anchor, and 
that it was her duty to do so, instead of the former tripping its anchor 
and dropping down river, is not Well taken, under the circumstances of 
this case, as it is quite clear from the évidence that it would hâve been 
very iniprudent for the Juniata to hâve attempted this expédient at the 
time, and that it would hâve been practicable for the Sovereign of the 
Seas to hâve removed from her dangerous location ; and it may be said 
that the évidente utterly fails to estabUsh the claim of the master of 
the Sovereign of the Seas that there was any vessel below the Sov- 
ereign of the Seas, and on her port quarter, that made it impracticable 
for him to hâve moved his vessel. And besides the Sovereign of the 
Seas was not in a position — having herself made an improper anchor- 
age — to call upon the Juniata to incur extraordinary risks in order for 
the Sovereign of the Seas to avoid the collision. The Vivid, supra ; 
Marsden's Dig. Ship. Cas. 694. 

It foUows from what has been said that the collision occurred solely 
by the négligence of the Sovereign of the Seas, and a decree will be 
enteréd so determining. 
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SOHURMEIER et al. v. CONNECTICUT MUT. LIFE INS. CO. 

(Circuit Court of Appeals, Blghth Circuit. May 12, 1903.) 

No. 1,855 

t. Fkderai. CoaBTS— Statb Laws as Rules of Décision— Action against 

EXECOTORS. 

An action by a citizen of another state against executors in Minnesota, 
to enforce a claim against the estate of the décèdent, cannot be main- 
tained in a fédéral court after the time limlted by the state statute for 
presenting daims to the probate court for aUowance bas expired, where 
the claim was not so presented, and no excuse is alleged for the fallure 
to présent it. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

This cause cornes hère upon writ of error to review a judgment of the Cir- 
cuit Court for the District of Minnesota in favor of the défendant in error, 
which was the plaintiff below, upon an order sustalning its demurrer to the 
answer of the défendants. This action, which was commenced February 7, 
1902, was brought to recover a balance due upon a promissory note given by 
the testator of plaintiffs in error to défendant in error, dated July 2, 1894, and 
due July 2, 1899. He died July 16, 1900. His will was admitted to prpbate 
and letters testamentary issued thereon December 27, 1900, and on that day 
an order was made allowing six months from that date for the présentation 
of claims against his estate, and fixing the flrst Monday in July, 1901, as the 
date of hearing thereon in the probate court. The state statute provides that 
at the time of granting letters testamentary or of administration the probate 
co'.irt shall flx a time within which claims may be presented, which shall not 
be less than six nor more than eighteen months. The answer alleged that no 
daim was presented there, by or on behalf of the défendant in error; nor any 
application made for leave to file, or for any extension of time within which 
to file, a claim; and that no ground existed for such extension. A demurrer 
was interposed to this answer, and was sustained, and judgment was en- 
tered thereon, from which plaintiffs In error appealed to this court. 

Hiram F. Stevens (John D. O'Brien, Haydn S. Cole, and Armand 
Albrecht, on the brief), for plaintifïs in error. 

George W. Markham (James E. Markham, on the brief), for défend- 
ant in error. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

PER CURIAM. It was claimed upon argument by counsel for de- 
fendant in error that, although the complaint failed to so state, the ma- 
turity of the note sued upon had been extended, during the Hfetime ot 
the testator, to a date subséquent to the expiration of the time allowed 
by the state court for the présentation of claims, and that the com- 
plaint was drawn in reliance upon the prior décision of this court in 
the case of Security Trust Company v. Dent, 43 C. C. A. 594, 104 Fed. 
380, wherein it was held that an action might be maintained against 
an exécuter or administrator in the fédéral court, notwithstanding the 
fact that the time for présentation of claims in the state court had ex- 
If 1. State laws as rules of décision in fédéral courts, see notes to Griffin 
T. Overman Wheel Co., 9 C. C. A. 548; Wilson v. Perrin, 11 C. 0. A. 71; Hill 
V. White, 29 C. C. A. 553. 
124 F.— 55 
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pired pripr to the commencement of the action, wîthout allegîng any 
excuse for not bringing the' action within the time so limited. That 
judgment was reversed by the Suprême Court by a décision filed De- 
cember i, 1902 (Security Trust Cp. v, Black River Nat. Bank, 187 
U. S. 211, 23 Sup. Ct. 52, 47 h. Ed. 14.7), after the trial of this action 
in the Circuit Court and the entry of judgment therein. 

As the record now stands, upon the authority of that case the judg- 
ment of the court l^elow must bè reversed, and the demurrer overruled, 
but with leave to the plaintif! to reply to the answer or to amend its 
complaint, stating its cause of action at law or in equity, as it may be 
advised, and with leave to the défendants to answer or otherwise plead 
to such amended complaint. 

The judgment of the Circuit Court is reversed, with costs, and the 
cause remanded for further proceedings in accordance herewith. 



AMEBIOAN BOKDING & TRUST CO. v. BALTIMOBB & O. S. W. R. CO. 

(Circuit Court of Appeals, Slxth Circuit, July 29, 1903.) 

No. 1,125. 

L AsSIONMEHTS-rt^ALIDITY— CONtKACTB ASSIGNABLE. 

The rule settled by thë décisions of the Suprême Court Is that a con- 
tract by -whlëh ùue pafty hecame obllgated to the otber Is assignable by 
the latter unless there is somethlng in the terms or nature of the contract 
whlch évidences an Intention bf the parties that it should not be assign- 
able. 

S. 8aMB— CONTKACT WITH ReOBIVBRS. 

Eeeeivers for rallroad property, appointed pendlng the foreclosure of 
mortgages thereon, under authority from the court entered into a contract 
for certain betterments to be pald for from the proceeds of reeelvers' 
certlfldates, which were made a flrst lien on the property and its earnings, 
and the contracter gave bond with a surety for the due performance of 
the contract. Pendlng the work the property was sold under the fore- 
closure decree, and conveyed to the purchaser, subjeet to ail contracta 
made and liablUtles incurred by the reeelvers, for the protection of whlch 
the court reserved jurisdjction over the property. The contract and bond 
were aliso âsslgned by the recelvets to the purchaser, whlch performed 
the contract on its part untll the work was abandoned by the contracter. 
ffeM, tliat there was nothlng In the nature of the contract Indlcatlng an 
intention that it should not be assignable by the reeelvers, but that, la 
View of tlie fact that they were known to be offlcers of the court tem- 
porarijy lu charge of the property, whlch was likely to be sold at any 
tlme, and that the court had power to protect the rlghts of the contraetor, 
as It in fact dld, it must be presumed, In the absence of any provision to 
the contrary In the contract Itself, that it was the intention that it should 
be assignable in case of a sale of the property; that the asslgnment was, 
therefore, valld, and vested the assignée with the right to malntaln an 
actlop on the bond glven by the contraetor. 
8. Samb. 

A clause of such contract, giving the reeelvers the rlght to cancel the 
Bame at any time at thelr option, did not indlcate an intention that it 
Bhould not be assignable, but should be canceled in case of a sale of the 
property. 

S 1. See Asslgnments, vol. 4, Cent Dig. { 25. 
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4 SaME— GUARANTY CONTRACT. 

The fact that the bond of the contractor was a contract of guaranty 
did not render its assignment by tbe obligées Invalid, since it was a 
guaranty of performance of a contract already in existence, and the tenus 
of tlie obligation were not changea, nor tbe surety's liability increased by 
the assignment 
6. Same. 

The fact that such bond was exeeuted by a bondlng company en- 
gagea in the business of making guaranty obligations for profit, and that 
such contracts are held to be in a certain sensé insurance contracts, did 
not render it nonassignable by the obligée. 

6. Contracts — Remedt for Brkach— Provisioît Giving Option to Cancel. 

A provision of a contract for the construction of railroad work, giving 
the engineer in charge power to annul the contract by giving notice 
in case the work was not performed by the contractor as required 
thereby, and that in such case the contract sbould become null and void, 
and any sums due the contractor should be forfelted as liquidated dam- 
ages, does not provide an exclusive remedy for breach of the contract 
by the contractor; and especially where a bond for the falthful per- 
formance of the work was also required and given, and where the power 
was not exercised, but the work was abandoned by the contractor, such 
provision does not preclude an action on the bond to recover damages. 

7. Same— Actions for Breach— Questions for Jury. 

The question whether a change in the plans and spécifications of rail- 
road work to be performed by a contractor under a right reserved to 
make changes was a materlal one, not within the contemplation of the 
parties when the contract was made, and one which so increased the 
burden of the contract as to justlfy the contractor in refusing to perform 
it, is one of fact, and not of law, and its décision was not Involved In 
a ruiing of the court refusing to direct a verdict for défendant in an 
action to recover damages for breach of the contract by the contractor, 
nor in one refusing to exciude évidence relating to that portion of the 
work. 

8. Same— RA1I4KOAD Work— Construction. 

Where a contract for railroad work provlded that the engineer in 
. charge might, in his discrétion, annul the same "as to any one or more 
sections of the work without releasing the contractor from his contract 
on other portions of the work," a change by the engineer In the plans 
and spécifications for the work on a certain section, which was of such 
a radical charaeter as to be outside the power reserved in the contract, 
and as to justlfy the contractor in refusing to do the work on such sec- 
tion, did not release him from the obligation to do the other portions of 
the work. 

9. Same— Action for Breach— Evidence. 

In an action against a contractor for damages for failure to perform a 
contract for railroad work, which provided that estimâtes of the work 
done should be made by the "engineer in charge of construction," subjeet 
to revision by the engineer "of maintenance of way," estimâtes made 
by a résident engineer in immédiate charge of the work under direction 
of the engineer of construction, and as such approved by the engineer 
of maintenance of way, were. In efifect, those contempiated, and are ad- 
missible In évidence. 

10. Same — Construction— Agreembnt for Carriage of Materials. 

A provision of a contract for railroad work, by which the company 
agreed to transport ail materials used by the contractor at a specifled 
rate of charge, in the absence of any express provision otherwise must 
be construed to require -the carriage of such materials only to the nearest 
station to the place where used. 

11. Same— Action for Breach- Instructions. 

Instructions and rulings of the court on the admission of évidence In 
an action to recover damages for breach of contract considered and 
approved. 
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12. Appeal—Review— Instructions. 

Where the charge of the court on a particular matter was net escepted 
to, and no furtlïer instruction was requested, it eannot be assigned for 
error. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

W. L. Oranger and J. W. O'Hara, for plaintifï in error. 
Judson Harmon, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge.. This writ of error is to a judgment 
of the lower court in an action brought therein by the défendant in 
error against the plaintifï in error to recover on a guaranty bond 
executed by the latter April i8, 1.899. At that date a suit was pending 
in said court, brought by the Farmers' Loan & Trust Company against 
the Baltimore & Ohio Southwestern Railway Company, to foreclose 
certain mortgages on the latter's railroad, extending from Belpre, 
Ohio, through that state and the states of Indiana and Illinois, to 
East St. Louis, 111., and its branches, one of which extended to Louis- 
ville, Ky., and suit» ancillary thereto were pending in the Circuit 
Courts of the United States for the districts of Indiana and Kentucky 
and the Southern District of Illinois. In those suits Judson Harmon 
and Joseph Robinson had been appointed receivers of said railroad 
and its branches, and they had taken possession thereof, and were then 
engaged in operating them. Prior to the institution of said suits 
said railway Company had made bénéficiai contracts for the purchase 
of a large number of cars, locomotives, steel rails, continuons rail 
points, and bridges, somë of whiçh cars and bridges had been delivered, 
in pursuance to plans which coptemplated also the laying of a second 
track from Cochran to Milan,i in the state of Indiana, and a change 
of grade at Skillet Fork Creek, near luka, in the state of Illinois. 
After their appointment, and prior to the date of the exécution of 
said guaranty bond, said receivers, with the consent of the holders of 
about 90 per cent, of the bonds secured by said mortgage, had been 
authorized by said courts to carry out said contracts, to make said 
improvements, to borrow sufïicient money for those purposes, and to 
issue certificates therefor, which should be a first lien on the property 
in their possession and its earnings. In pursuance of this authority, 
on said date, to wit, April 18, 1899, they entered into a contract with 
the Globe Construction Company, whereby said company promised 
to do the grading, masonry, and track-laying for said second track, 
and to change said grade, and prépare it for métal viaducts, bridges, 
and balla,sting, the workto be done under the immédiate supervision 
of an employé of the receivers, called "engineer in charge of construc- 
tion," in many particulars according to his directions, and in a few 
according to the directions of a superior employé, called "engineer 
of maintenance of way," tp be estimated monthly by the former, 
whose estimâtes were subjeçt to revision and altération by the latter, 
but were otherwise final and concluaive, to be begun in 10 days there- 
after, and to be completed December i, 1899; and whereby, further, 
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said receivers promised to pay said company certain priées for said 
work according to a certain classification, 90 per cent, whereof, ac- 
cording to said tnonthly estimâtes, was to be paid monthly, and the 
remainder at the completion of the work. At the same time, and in 
considération thereof, said Globe Construction Company and the 
American Bonding & Trust Company, plaintifï in error, and défendant 
in the lower court, executed to them a joint and several bond in 
the sum of $45,000, whereby they guarantied the faithful performance 
by said construction company of its part of said contract, which bond 
is the bond to recover on which the action in the lower court was 
brought. Subséquent thereto, on May 27, 189g, a decree of fore- 
closure and sale was entered in said suits, whereby the property cov- 
ered by said mortgages and in the possession of said receivers was 
ordered to be sold to pay the indebtedness secured thereby, subject to 
the payment by the purchaser of any indebtedness incurred by the 
receivers properly chargeable against said property, and such other 
claims as the court had theretofore or might thereafter decree to be 
prior and superior to said mortgages, or either of them, on said prop- 
erty, or any part thereof, to enforce payment of which jurisdiction 
over the property was reserved, and the purchaser to assume and 
carry out any contracts made by the receivers. A spécial master 
commissioner was appointed to make the sale. In pursuance of this 
decree sale was made of said property July 10, 1899, to Edward R. 
Bacon, George Hoadl}', Jr., and J. Chauncey Hoffman, which sale was 
reported July ii, 1899, and confirmed July 20, 1899. The decree 
of confirmation provided that the purchasers should hâve the right 
to assign their interest as an entirety or in parcels, and upon payment 
of the purchase price the commissioner of sale should exécute deeds 
of conveyance to the purchasers or the persons or corporations to 
whom they should assign their interest, and the receivers should de- 
liver to them possession of the property and business in their posses- 
sion and control, the purchasers or their assigns to take title and pos- 
session of the property subject to ail liens and charges which might 
thereafter be found and adjudged against it, and to the jurisdiction 
and power of the court at any time to retake and resell said property 
in case future orders for the payment of money by said purchasers 
or their assigns in discharge of said liens and charges should not be 
complied with. Said individual purchasers did not purchase said 
property in their own right, but in pursuance of a plan of reorganiza- 
tion formed by the bondholders of said railway company, and as a 
committee acting for them, which plan contemplated the vesting of said 
property in a new corporation to operate it. The machinery by 
which this portion of the plan was carried out was this : Separate 
corporations were formed in the states of Ohio, Indiana, and Illinois. 
Said purchasers assigned their interest in so much of said property as 
lay in the state of Illinois to the Illinois corporation, and in so much 
thereof as lay in the states of Indiana and Kentucky to the Indiana 
corporation. The commissioner of sale made deeds of conveyance 
in accordance with said assignments, and for so much of said prop- 
erty as lay in the state of Ohio, to said purchasers. The Illinois cor- 
poration conveyed the property so conveyed to it to the Indiana cor- 
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poration and the purchasfirs that so conyeyed to them to the Ohio 
corporation; and the Ifidliàïia; ànd Ohio corporations co.nsolidated 
and became a single cbfpOrâtjî^i^ under the nanie oï the Baltimore & 
Ohio Southwestern Railroad 'CÔmpany, plaintiff below, which thereby 
acquired title to the entiré property. Ail this was àccomplished by 
July 31, 1899, and theretipôn said receivers delivered possession of 
said property and ail th^ business in their possession and' control, in- 
cluding said. contract and bond, to said railroad compariy. August 
I, 1899, the receivers executed a iormal written assignment of the con- 
tract and bond to the company. It is by virtue of thèse proceedings 
and this assignment that, plaintiff assèrted title to said "bond and the 
right to sue on it. 

Before this, to wit, on May 28, 1899, the day after the entry of the 
decree of foreclosure and sale, the construction company began the 
Indiana work, and at the tinie when said railroad company acquired 
title and possession of the property and said assignment was made it 
had donc about loper centl of that work, It continued to work there 
after said transfer the satne as if no change had taken place. The 
persons who had been iti the ertiploy of the receivers as engineer in 
charge of construction and engineer of maintenance of way, respec- 
tiveïy, were employed by plaintiff in said positions, and so continued 
during the times hereinafter mêntioned. The work on said second 
track progressed, and rtibnthly payments were made to and on account 
of the construction Company uiitil atjout January 18, 1900. At that 
date the Indiana work was still uncompléted, and the lUinois work had 
never beèn begun, though the time wheh said company had promised 
to complète the work at both places, to wit, December i, 1899, had 
passed. The failure so to do wais due largely to the fault of the con- 
struction company, but also to an increase in the ampunt of work to 
be done over that in contemplation when the contract was made, but 
within its terms. A little ôver 50 per cent, of the Indiana work so 
contemplated was then dohe. In this condition of things the con- 
struction company abandonéd the work, and plaintiff, by reason there- 
of, was coihpelled to and did complète it at both places. The action 
brought by it against the défendant on the guaranty bond was to re- 
cover the damages sustained by it because of the failure of the con- 
struction company to comply with its contract, to wit, the increased 
cost of doing the work contracted for over the contract price. Plain- 
tiff claimed that the increased cost thereof exceeded the amount of 
the bond, and it therefore sued for the whole amount. The case was 
tried by a jury. It returned a verdict in favor of plaintiff for the sum 
of $36,427.98, upon which the judgment complained of herein was 
entered. Other provisions of said contract and other facts in relation 
to what was done undér it will be stated further on. 

Plaintiff in error assigna as error quite a number. of ruHngs of the 
lower court, and they may be cohvènièntly classified as those which 
involved questions affecting plaintiff 's right to recover at ail and those 
which involved questiofis afïecting the amount which it had a right 
to recover. 

I. Of the first class the principal one is the refusai of the court to 
give a peremptory instruction to the j^ry to fînd for the défendant 
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asked at the close of ail the évidence, and ît is unnecessary to refer to 
other rulings which involved the same question, or questions which 
it raised. It involved two questions. 

(a) One of thèse related to the assignability of the bond sued on. 
Plaintifif in error contends that it was not assignable, and that, there- 
fore, défendant in error had no right to sue on it. It is not contended 
by it that the proceedings in said suit subséquent to the exécution of 
said bond and said written assignment did not hâve the efifect of as- 
signing it to défendant in error, if it was assignable at ail. Indeed, 
there is no room for such a contention. Nor is it contended by it 
that, if such was the case, the défendant in error did not hâve a right 
to bring the action in the lower court in its own name as plaintifï. 
At common law it is true it would not hâve had such a right, Glenn 
v. Marbury, 145 U. S. 499, 12 Sup. Ct. 914, 36 L,. Ed. 790. But in 
the State of Ohio, where the assignment took place, if at ail, and where 
the action was brought, it is provided by statute that every action must 
be prosecuted in the name of the real party in interest. 2 Rev. St. 
Ohio (6th Ed.) § 4993. And it is the settled interprétation of this 
provision by the Suprême Court of Ohio that whenever a thing in 
action is assignable the assignée may sue on it in his own name. 
Allen v. Miller, 11 Ohio St. 374. This being so, défendant in error 
had the right to maintain the action in the lower court, though a féd- 
éral court, in its own name, if the bond sued on was assignable. 
Arkansas Valley Smelting Co. v. Belden Mining Co., 127 U. S. 379, 
8 Sup. Ct, 1308, 32 L. Ed. 246; Delaware County v. Diebold Safe & 
Lock Co., 133 U. S. 473, 10 Sup. Ct. 399, 33 L. Ed. 674; Glenn v. 
Marbury, supra. The contention of counsel for plaintifï in error re- 
lates solely to the assignability of said bond. 

In Pollock on Contracts, p. 201, it is stated that the origin of the 
rule that the benefit of a contract — i. e., the right of one party thereto 
to hâve the other perform an obligation on his part arising therefrom 
— could not be assigned at common law, so as to enable the assignée 
to sue in his own name for a breach thereof, was attributed by Coke 
to the "wisdom and policy of the founders of our law" in discouraging 
maintenance and litigation. In opposition to this the author states : 

"But there can be little or no doubt that It was In truth a logical consé- 
quence of the primitive view of a contract as creating a strictly Personal ob- 
ligation between the creditor and the debtor." 

According to this conception of a contract, the relation created by 
it cannot be severed by either party thereto, the creditor or debtor, 
without the consent of the other. It is as impossible for either to 
substitute another in his place as it is for him to change any other 
term of the contract. This primitive view of a contract prevails no 
longer. The treatment by courts of equity of such assignments, the 
judicial cognizance by courts of law of the usage of merchants in rela- 
tion to bills of exchange rendering it a part of the common law, the 
passage of statutes making certain contracts assignable, the construc- 
tion placed upon the statutes enacted in numerous jurisdictions requir- 
ing actions to be brought in the name of the real party in interest, 
and the conception of such rights as property and the possession 
thereof as ownership, account for its passing away. But, notwithstand- 
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ing thh, ît is, still possjîjlej t|iat a certain contract may çrea|;e such a 
relation l>etween thg pj^rtiestheretor^aifei^ition that çannot be severed 
by the creditor assigning to another , his right to havpthe debtor per- 
forai his obligation. Jt will dp, so ij| it contains an express stipulation 
prohibiting such an assigîiuiient. , In,,the case of Devlin v. Mayor, etc., 
of New York, 63 N. Y,;8, Judge Allen saïd: 

' "Parties may, In térms,'fjï<)bîbit the âsâlgament of any coàtract, and dé- 
clare that nelthér persbtiàl représentatives ûor assignées shall succeed to any 
right in virtue of it, or' be bound by its obligations." 

Such a stipulation in a contract with the state of Texas for the 
érection of its capitol building was upheld and enforced in the case of 
Burck v. Taylor,. 1 52 ij;' ^.; 63^, 14 Sup. Ct. 696, 38 L. Ed. 578. It was 
contetidedin that case, âccprding to Mr. Justice Brèwer, as follows: 

"The contract in the possession of the i contracter was his property, and the 
profits arising therefrom and any interest theijein were as much the subject 
of disposai AS any other ,proper^, and tjje pnjy liniitation was one for the 
benefit of the stâte, and cqulïd not be clalmed by any subséquent assignée 
from the contraotor." , ! 

In response to this contention he said: 

"That contract, however, Wàs as bïnding oh the one party as on the other. 
The contractor ' assentèd to Its terma preclsely as dld the state, and his 
promise was not to assign the contract in^ whole or in part, without the con- 
sent in wrltlng: of ,the state aùthorities. ' It was a promise which entered into 
and became one of the terms of the contract, and one which was binding, 
not only upon the parties, but tpon ail others who sought to acqulre rights 
in it. It may be conceded 'that, priinarily, it was a provision intended, al- 
though not expressed, for the benefit of the state, and to protect it from inter- 
férence by other parties In the performance of the contract, to secure the 
constant and sole service of a , contractor with whom the state was willing 
to deal, and to. relieve Itsell" frqm the annoyance of claims springing up dur- 
ing or after the completlon 6f the contract in favor of parties of whose in- 
terest in the contract It had no prevîous knowledge, and to the acquisition 
of whose Intereat it had not consented: Concède ail this, and yet it remains 
true that It was a stipulation which , v?as one of the terms of the contract, 
and binding upon the contractor, and equally binding upon ail who dealt 
with hlm." 

It will also do it if it is a bilatéral contract, and the counter obligation 
on the part of the creditor to the debtor is of such a nature that the 
reasonable inference therefrom is that it was the intention of the 
parties that it should be performed by the creditor, and no one else. 
Perhaps a more careful statement would be that in such a case the 
right cannot be. assigned so as to conipel the debtor to accept per- 
formance of that obligation from the assignée, and, if an attempt is 
made to so assign it, the assignment will be invalid. It is so stated 
in Bishop on Contracts, § 1182, where be says: 

"An agreemeiït involvlng Personal trust In the party, or to be carried ont 
by his Personal AUl, canncit be so asslghed as to ccimpel the other party to 
accept performance by the assignée, and pay hlm therefor." 

If the rule hère goes no further than this, there is nothing in the 
existence of such a counter obligation to prevent an assignment by a 
creditor of his right after he has performed that obligation, and thus 
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perfected his right, or, even before, if no attempt is made to shift 
the duty of performing it from himself to the assignée. Instances of 
where the counter obligation involved personal skill on the part of the 
creditor, and because of this it was held that the reasonable inference 
was that it was the intention of the parties that it be performed by 
him alone, and therefore he could not assign his right to another so as 
to compel the debtor to accept performance from the assignée, may 
be found in the récent cases of Sloan v. Williams, 138 111. 43, 27 N. E. 
531, 12 L. R. A. 496; Edison v. Babka, m Mich. 235, 69 N. W. 
499; Eastern Advertising Co. v. McGaw, 89 Md. 72, 42 Atl. 923. An 
instance of where it involved personal crédit, and the same significance 
and efifect was given to it, may be found in the case of Arkansas Valley 
Smelting Co. v. Belden Mining Co., supra. There a company en- 
gaged in the business of mining carbonate lead ore at Red Clifï, Colo., 
entered into a contract with two individuals engaged as partners in 
the smelting business at Leadville, in said state, whereby it agreed to 
sell and deliver to said individuals 10,000 tons of ore at their works in 
Leadville, at the rate of at least 50 tons a day, beginning on comple- 
tion of a railroad from Leadville to Red Cliff, the ore upon delivery 
to become at once the property of the purchasers, and whereby fur- 
ther the latter agreed to pay certain priées therefor at Leadville as 
each 100 tons of said ore so delivered was assayed by a disinterested 
and compétent party, if the parties could not agrée as to the proper 
assay thereof. Thereafter suid railroad was completed, and said 
company began to and did make deliveries of ore under said contract, 
and, when not one-tenth of the amount agreed to be delivered had been 
delivered, one of said individuals — the other having theretofore with- 
drawn from the partnership — -sold and conveyed the smelting works. 
and assigned the right under said contract to further deliveries to a 
corporation organized to carry on the smelting business at said works. 
Thereupon the mining company refused to make further deliveries to 
the smelting company under said contract, and an action was brought 
by the latter against the former to recover damages. It was held that 
no recovery could be had. Mr. Justice Gray, in delivering the opinion 
of the court, said: 

"During the time that must elapse between the delivery of the ore and 
the aseertainment and payment of the price the défendant had no securlty 
for its payment, except in the character and solvency of Billings and Biler. 
The défendant, therefore, could not be compelled to aecept the liability of any 
other person or corporation as a substitute for the liability of those witii 
■whom it had contraeted." 

And again: 

"The cause of action set forth in the complaint is not for any fallure to 
deliver ore to Billings before his assignment to the plaintiff (which might 
perhaps be an assignable chose in action), but it fs for a refusai to deliver 
ore to the plaintiff since tins assignment. Performance and readiness to per- 
form by the plaintiff and its assignors, during the periods for which they 
respectively held the contract is ail that is alleged. There is no allégation 
that Billings Is ready to pay for any ore delivered to the plaintiff. In short, 
the plaintiff undertakes to step into shoes of Billings, and substitute its 
liability for his. The défendant had a perfect right to décline to assent to 
this, and to refuse to recognize a party with whom it never contraeted, as 
«ntitled to demand further deliveries of ore." 
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It is apparenJ: that the groùhd upbn'which the assignaient was held 
invalid in this casç-was that it àttempted nbt only=to transfer the right 
to future deliverieisioé ore, but to shift the duty of payitig therefor to 
the assignée. As to the right o£; assignment by a créditer oî an 
agreement to pày ntoney and delîver goods, Mr. Justice Gray stated 
generally : 

"At the preseht dày, no dbùbtj an agreement to pay money or to deliver 
goods may be asslgned by the person to whom the money is to be paid or 
the goods are tp be delivered, if there is notljlng in the terms of the contract, 
whether by requirîng something to lae afterwards done by hlm, or by some 
other stipulation, which manifesta the intention of the parties that it shall 
not be assignable. But evety one hàs a right to sélect and détermine with 
whom he will contract, and cannot hâve another thrnst upon htm without his 
consent," 

Another case in which the Suprême Court of the United States 
has held that an assignment was contrary to the intent of the parties 
to the contract, and therefore invalid, is" that of Delaware County v. 
Diebold Saf e & Lock Gorripariy, supra. That was thé case of a par- 
tial assignment; but in Indiana, where the transaction took place 
and the suit was brought, the assignée, by valid assig'nment of a part 
of a contract, may sue thereon jointly with his assignor, or taay main- 
tain an action alone if no objection is tàkén by demurrer or answer 
to the misjoinder of the assignor. The question, therefore, was 
whether there hàd been ia valid partial: assignment Meyers & Son 
had a contract with the boafd of commissioners of Delaware county, 
in said state, fôr the construction of a jail for sàid côunty, for which 
they were to be paid the surri oî $20,000' ih monthly payments. On the 
architect's cèrtificate, reservirig on each pàyment 20 per cent., to be 
paid on thé completion and acceptance of the building. It was ex- 
pressly agreed that thé county should not in any inanner be answer- 
able or accountable for ariy materials used in the work, and that, if the 
contractors should fail t6 finish the work by the time agreed on, they 
should pày tb the commissioners, as and for liquidated damages, the 
sum of $25 for every day the work should remain unfinished. The 
statutes of Indiana reqûiréd the cbntractor in such a case to give 
bond, with sureties, for the faithful performance of his contract, aftd 
payment of ail debtS incurred by him in the prosecution of the work, 
and provided .tha:t any laborer or materialîrian havi'ng a claim against 
the contraC]tpi',,might sue tipbh the bond, which suit, Or bne against 
thé contrac^br alone, was the. pnlyremèdy they had according to the 
holding of the Suprême Court of Indiana. Meyers, & Son executed 
such a bond. Thereafter they made a subcontract with the Diebold 
Safe & Lock Company, to do the ironwork necessary in the construc- 
'tion of 'thé jà,il^ aftd assighed to it $7,700 of the sum coming to them 
under the cotitracti 'tta,ving done thfit: work according to contract, 
said Company brought an action against the board of commissioners to 
recover saidsum, and orne of the questions considered and determined 
by the Suprême Court of the United States when the case came before 
it was as tb the vâlîdity bf said assignment. It Was held to bé invalid. 
Mr. Justice .Ç^ray said : 

"This case does îièt require us to consider whether an assignment of the 
entire contract for the construction of the jàll would ihave been consistent 
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with the Intention ot the parties as apparent upon the face of the contract, 
or wlth the Intention of the Législature as manlfestecl by the statutes under 
which the contract was made. The plaintifC claims under no such assign- 
ment. Those statutes and the judlcial exposition of them by the Suprême 
Court of the state are qulte inconsistent with the theory that the original 
contractors can, at thelr pleasure, and wlthout the consent of the county com- 
mlssloners, spllt up the contract, and assign It In parts, so as to transfer to 
différent persons or corporations the duty of furnishlng différent kinds of 
material and labor, and the rlght of recovering compensation for such materiai 
and labor from the county commissloners." 

As to assignment of contracts to pay money, he said generally : 

"A contract to pay money may doubtiess be asslgned by the person to whom 
the money Is payable, If there is nothing in the terms of the contract which 
manlfests the Intention of the parties to It that it shall not be assignable. 
But where rights arislng out of contract are coupled wlth obligations to be 
performed by the contracter, and Involve such a relation of Personal confi- 
dence that it must hâve been intended that the rights should be exerclsed 
and the obligations performed by him alone, the contract, Includlng both his 
rights and his obligations, cannôt be asslgned wlthout the consent of the other 
party to the original contract." 

Thèse décisions of the Suprême Court of the United States are sûf- 
fîcient to furnish us with a rule as to the assignabiHty by a créditer 
of his right to hâve the obHgation of his debtor arising out of a bind- 
ing contract between them, which can be appHed to this case in deter- 
mining whether the guaranty bond in question herein was assignable. 
That rule is that such a right is assignable unless there is something 
in the ternis or nature of the contract, considered from the standpoint 
of the situation as it existed when the contract was made, that évi- 
dences that it was the intention of the parties thereto that it should 
not be assignable. For such a right to be assignable, absence of évi- 
dence of an intention that it should not be is sufïicient. If there is 
no évidence of such intention, it is to be presumed that it was the in- 
tention of the parties to the contract that it should be assignable — 
i. e. that the creditor could substitute another in his place in the right 
to the performance of the obligation by the debtor — and that in this 
way, and to this extent, at least, the relation thereby created between 
them could be severed. If, on the other hand, there is évidence in 
the terms or nature of the contract so considered which évidences that 
it was within the contemplation and the intention of the parties that 
it should be assignable, so much the greater reason for holding that 
it was. 

It remains to apply this rule to this case. It must be conceded at 
the outset that, if the application of this rule to the principal contract 
— i. e., the contract of construction — results in the conclusion that the 
right to hâve the construction company perform the work which it 
thereby promised to do was not assignable, then neither was the guar- 
anty bond assignable. There would be enough in this alone to show 
that it was the intent of the parties thereto that it also should not be 
assignable. It is in order, therefore, first to apply the rule so deduced 
to that contract. It is certain that it contained no express stipulation 
prohibiting the receivers from assigning the right which they had to 
hâve the construction company perform its obligations arising there- 
from. There is, however, a similarity between that contract and the 
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one involvei in the case of Arkansas Valley Smelting Co. v. Belden 
Mining Co., in this:' that in said-contract of construction there was 
a counter obligation on the paft ôf the^ receivers tô pay for the work 
which the construction company prômised to do after it was donc. 
That obligation may bè sàid, therefore, to hâve involved crédit; 
whether personal or not will be indioated further on. Besides, the 
receiver's employés had much to do with regulating and determining 
the détails ôf the Work, and ail to dô with adding to' or taking from 
that in contemplation when the contract was made, and with esti- 
mating the quality and quantity of ;that donc as abasis of payment 
therefor. The possession of this power by the receiver's employés, 
and of the right to sélect the persons who should wield it by the re- 
ceivers, may be regarded as involving considérable trust on the part 
of the construction company that neither would bê exercised unfairly. 
But, on thé pthef hand, thère are facts which tend to show that, not- 
withstanding thèse évidences of personal confidence in the receivers, 
it was the intent of the parties to the contract that the receivers should 
hâve the right to assign the obligation of the construction com- 
pany to do the work prornised.to be done by it, and the privilège 
of namihg the. persônS \yïio should occupy thosé positions, and at 
the same time of shiftihg to the assignée from themselves the duty 
of perfortniiîg the countef obligation of piaying therefor. In the first 
place, it was expressly proyided in the contract that the construction 
company should pèrform the "work jtself, ànd that no subcontractors 
reliéving it ôf the respor|5it)ility of a, prôper performance of the con- 
tract would be permiëéd, ùrifèss by thç written cotisent of the êngiheer 
gf niaih^enançe df way ; i^pdj.ftirther.'that the atriquntsof the monthly 
estimâtes should not in any manhèr be assignable or transférable, 
eithèr by 'fhe act çjf the çotripany or by opération of law, as a subsist- 
ing debt or liabîlity of the rçceivCrs, tUntil the final estimate should be 
made and bécome payable as thereïîlprovided. ' 

The présence- iii the contract pf thèse liraited prohibitions against 
the comp^i^y havirig tjiç Hght to shift tliè duty of performing its con- 
tract to Ôther8,,andofi^ssigning its' right to paymèht of the monthly 
estimâtes, makes the absence therefrôni, of ,à provision prohibitiii g an 
assignment by the recçiver pf^saidriglitând privilège, and a shifting 
of its duty tô pay tp àhotlièr, quite significant. It shows that the 
parties' minds were difëcted,t6 the mâtter of sevérance, in whole or 
in part, of the relation betwéén them growing but of the contract, 
and such seyerance vyas prohibited only to the extent stated. In 
addition toi thisjs the' façt j^^hât, whèh the contract was entered into 
the possessipii and coiitrol; qf the property by the court was only 
temporary; i." e., until it should, Ipe in position and.mjght déem it 
proper to setf arid deliver ppssession thereof to the purchaser. It 
must h^ve th'en been witHift thëvCorîtemplation ofthp parties at that 
time that it yi?às pp'ssibléi;if hôt probable, that long before the time for 
completiori or thë work àgreéd to be dpne (as in îact turned out to'be 
the case) the property'w6litâbë.sold,_4nd,possession- and control there- 
of delivered to the purchaser; or in other words,; that the property 
with which the contract had to do wOtild pass into other hands pend- 
ing its completion. This, in connection with the absence of a stipu- 



AMERICAN BONDING & TRUST CO. V. BALTIMORE & O. S. W. R. CO. 877 

lation prohibiting an assignment heretofore referred to, must be re- 
gardée! as sufficient to show that it was the intention of the parties 
that, if that event should happen before that time, the right to hâve 
the contract completed, with the privilège of naming the employés 
having such powers, if it would not pass with the property without 
more, should be assignable along with it to the purchaser, and to re- 
quire that the éléments of personal confidence heretofore referred to 
be denied the signifîcance that might otherwise in a différent state of 
case be given to them. It is at least siifïïcient to show that it was the 
intention of the parties that said right should be assignable to the pur- 
chaser, if no attempt was made, in connection with the assignment, 
to take away from the construction company that upon which it re- 
lied for payment when it entered into the contract. Or, coming to the 
actual requirements of this case, it cannot be said that it was the in- 
tention of the parties that, if no such attempt was made, said right 
should not be assignable to the purchaser. No such attempt was 
made. The contract on the part of the receiver was in reality the 
contract of the court. Judge Love, in the case of Farmers' L. & T. 
Co. V. Central R. of lowa (C. C.) 7 Fed. 537, said : 

"Keeeivers are like public offlcers wbo are not indlvidually responsible 
upon their officiai contracts, nor for torts committed by their subordlnates, 
but onlj- for torts committed by tbemselves, or contracts on which they as- 
sume to bind tbemselves personally." 

Mr. Justice Brown, in the case of McNulta v. Lochridge, 141 U. S. 
327, 12 Sup. Ct. II, 35 L. Ed. 796, said: 

"Actions against the receiver are in law actions against the receivership, 
or the funds in the hands of the receiver, and bis contracts, misfeasances, 
négligences, and liabilities are officiai, and not personal, and judgments 
against him as receiver are payable only from the funds in bis bands." 

The proper attitude of a court towards receiver's obligations, duly 
authorized, is thus stated by Judge Brewer in the case of Farmers' L. 
& T. Co. v. Burlington S. W. Ry. Co. (C. C.) 32 Fed. 805. He said: 

"ïhe court should be chary of promise, but eager of performance; careful 
not to burden property in its possession with obligations, and equally careful 
to see that every obligation is discharged before possession is fully sur- 
rendered." 

This was the attitude which the lower court in said suits maintained 
toward said contract of construction. In its decree of sale and order 
of confirmation it is provided that the purchaser and his assignée 
should carry out and perform said contract, and, not only this, but it 
reserved the power to thereafter order a compliance with said conr 
tract on their part, and to retake and resell the property for that pur- 
pose, and the purchasers and their assignées took the property sub- 
ject to such réservation. As to the efïect of such réservation, Judge 
Love said, in Farmers' L- & T. Co. v. Central R. of lowa, supra : 

"If the receiver had been discharged, and the property turned over to the 
new company unconditionally and without réservation, I am at a loss to see 
vchat légal remedy claimants, without established liens, would bave. But 
the court did not in this case so turn over the property. It would hâve been 
a most unwise and unjust proceeding to hâve done so, leaving just clalms 
and liabilities Incurred by a receiver of its own appointment, without any 
provision whatever to enforce them. On the contrary, this court, in the final 
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decree of May 20, 1879, retalned hère the case of the Farmers' Loan & Trust 
Company agalDSt tUe Central Railroad Company of lowa and others, and in 
express teriw resçrved its jurlsdlction of sald cause to enforce the payment 
of debts alid liabilities Incurred by Its receivers. For thls purpose, at least, 
that suit lias nevèt been dlsmiissed. It Is stlU pendlng, and any claimant with 
a demand agalnst the receiver, whlch he has a rlght by law to bave estab- 
lished as a lien against the rallway property, may, by leave of the court, 
intervene in. the foreclosure cause and assert hls clalm. It is not necessary 
that the plàintiff should make new parties to bis pétition. He Intervenes in 
the old chancerj case, whlch is still pending. He asserts his rlght to a lien 
upon the property whlch the court turned over with a réservation of jurisdic- 
tion to hear and détermine hls cause." 

It foUows from this that, after the sak of the property and delivery 
thereof, and assignment of said contraçt to the défendant in error, as- 
signée and vèndèe of the purchasers, the construction company had 
the same security for payment of the moneys which would become due 
to it undér the contraçt that it had before. The assignment of the 
contraçt of Construction to the défendant in error amounted, therefore, 
to no moré than an assignment of the right to hâve the construction 
company perfbrm its obUgations àrising therefrom, and to recover 
damages for failure to do so, and of the privilège of having its said 
employés supervise and estimate the work as stated. 

The contraçt contained a clause by which it was provided that the 
receivers might at any time, without fault on the part of the con- 
struction company, and for any reason that might appear sufficient 
to them, upon lo days' notice to it, cancel the contraçt, in which event 
it should be entitled to the full amount of the estimate for the work 
done by it up to that time, without déduction, and not be entitled to 
any damages oh àccount of the cancelment. Counsel for plaintifif in 
error contend that this clause évidences an intention of the parties 
that the right to hâve the contraçt completed should not be assignable 
by the receivers to the purchasers, in the. event of a change in the 
title and possession of the property, because of a sale before its com- 
pletion. We do not think that any such efïect can be given to it. It 
did not provide that upon a sale the contraçt, though uncompleted, 
should be annuUed. It simply conferred upon the receivers the right, 
for any reason appearing to them sufficient, to annul the contraçt 
in the course of its exécution. If they did not see fit to exercise that 
right, the contraçt was to be completed. There is no ground for say- 
ing that a sale of the property was to hâve any spécial bearing upon 
the exercise of this right. 

The conclusion in regard to the construction contract must, there- 
fore, be that it certainly does not évidence an intention that the right 
which it conferred on the receivers to hâve the work provided in it 
performed by the construction company should not be assignable to 
the purchaser in the event of sale before its completion, and that there 
is strong reason for holding that it shows affirmatively that it was 
within the contemplation of the parties thereto, and their intention, 
that it should bè so assignable. If, then, there was any intention on 
the part of the parties to the guaranty bond that the right of the re- 
ceivers to hâve tfie obhgation created' by it performed should not be 
assignable, it must be found in its terms or nature, considered as stated 
aforesaid. It i§ certain that it was their intention that it should not 
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be assignable apart from the construction contract. Was it their 
intention that it should not be assignable along with the right to hâve 
that contract performed in the event of a sale of the property with 
which it had to do before its completion? There was no express 
stipulation that it should not be. Was there anything in the nature 
of the bond which evidenced such intention? Upon the idea that 
there was, counsel for plaintifï in error cite a number of cases in which 
guaranties hâve been held not to be assignable. They involve mostly 
guaranties, which are often termed letters of crédit and guaranty pay- 
ment of future advances, crédits, sales, or payments. f he following 
cases cited by them involve guaranties of this kind, to wit, Holmes v. 
Small, 157 Mass. 221, 32 N. E. 3; Daube v. Philadelphia C. & I. Co., 
^y Fed. 713, 23 C. C. A. 420; Penoyer v. Watson, 16 Johns. loi ; 
Evansville Bank v. Kaufmann, 93 N. Y. 273, 45 Am. Rep. 204; 
Crâne Co. v. Specht, 39 Neb. 123, 57 N. W. ici 5, 42 Am. St. Rep. 562. 
To this class of cases belongs the case of King v. Batterson, 13 R. I. 
117, 43 Am. Rep. 13, not cited by them. The ground upon which such 
guaranties are held nonassignable is thus stated by Judge Potter, who 
delivered the opinion of the court : 

"Ordinarily a guaranty Is not negotiable. It may, indeed, be made so, if 
such appears to be the intention of the guarantor. It may not be addressed 
to any particular person. It may be an offer addressed to ail the world, as 
in case of a reward offered. But, if addressed to a particular person, as in 
this case, we think it cannot be transferred so as to enable another to sue 
upon it In his own name. There may be good reason? why the guarantor 
should be willing to deal with one person, and not with another; there may 
be equities or other deallngs between the guarantor and guarantee whlcb the 
former may désire to provide for." 

He said further : 

"But when the contract is such as to Imply peculiar confidence in the hon- 
esty, pecuniary ability, knowledge, or skill of the person to whom the guar- 
anty is addressed, there is good reason for holding it to be strictly Personal, 
unless its language implies the contrary." 

They cite other cases involving guaranty bonds or contracts of that 
nature that were held not to be assignable, because, for them to hâve 
been so would hâve permitted one party to the contract to change a 
term thereof other than the person who is entitled to performance as 
well as that term. They are the cases of Thompson v. Young, 2 
Ohio, 334; Bensinger v. Wren, 100 Pa. 500; Burgett v. Paxton, 15 
111. App. 379. 

In Thompson v. Young, the surety on a bond for the fîdelity of a 
cashier was held not liable for the cashier's défalcation after the bank's 
charter was extended, and in Bensinger v. Wren the surety on a bond 
for the fidelity of the cashier of a private banking association was held 
not liable for the cashier's défalcation, after the association had been 
merged into an existing corporation chartered as an insurance and 
trust Company, to the assignées of such corporation for the benefit 
of its creditors. The bond in the one case was to cover the acts of the 
cashier whilst such ofificer of the then existing bank, and in the other 
case as cashier of the then existing private banking association. 
There was no agreement in either case to answer for his acts as cash- 
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îér of ânother institution. ïti Burgett v. Paxton it was held that the 
sufety in an injunction bond given to obtain an injunction restrain- 
ing thé sale of land Undèr exécution brôught against the sherifï 
and judgment creditor wasnot liable to the assignée, after suit 
brought, bf the judgment creditor, made a codefendant with the sheriff 
and said creditor on his own pétition, no new bond being given, for 
the damages which he, the assignée, had sustained by reason of 
said injunction in a suit brought after its dissolution by the sheriff 
and original judgment creditor for themselves and for the use of the 
assignée of the judgment. It was so held because the bond was con- 
strued to'cover by its terms only the damage which the original plain- 
tifï might- sustain by reason of the injunction. To permit a recovery 
of the damages which the assignée had sustained would be to enlarge 
that term of the bond. 

In the case of First National Bank of Quincy v. Hall, ici U. S. 43, 
25 L. Ed. 822, cited by them, the question involved was not whether 
the party who was entitled to performance of the contract ûf guaranty 
(the guarantee) could assign the right, but whether the party who 
was under the obligation of performing it (the guarantor) could shift 
the duty of so doing to another. It was clairaed that a fîrm composed 
of three at Chicago had guarantied payment of drafts drawn on them 
by their agent at Quincy, conditioned upon stock to meet the drafts 
being in transit the same day or day after they were presented, to a 
bank at the last-named place, if it should advance money on them, and, 
drafts so drawn and advanced ugon, against which no stock had beeri 
shipped, having been paid by the firm, it brought suit against the bank 
to recover the money so paid. Between the making of the âlleged 
contract and said advances, there had been a change in the member- 
ship of the firm by the admission of two new membèrs without the 
knowledge of the bank, and after the transaction complained of. It 
was hejd that no recovery could be had because of this fact. It was 
in this sort of a case that Mr. Justice Swayne said : 

"The proof Is conclusive that the bank had no knowledge of the change 
until after the commencemeiit of this suit. The alleged cause of action arose 
more than eight months after the new partnership was formed, and nearly 
a year after the date of the letters by which the contract Is claimed to hâve 
been made. There was no prlvity betweèn the bank and the new firm. 
There wag no blndlng acqulescence by the bànk. There could be none with- 
out knowledge, and it is not claimed or pretended that such knowledge existed. 
A new party could no more be imported into the contract and Imposed upon 
the bank, without its consent, than a change could be made In llke manner 
in the othçr pre-existing stipulations. The bank might hâve been williug to 
contract with the flrm as It was origlnally, but not as it was subsequently. 
At any rate, it had the right to know, and to décide for itself. Without its 
asseht, a thing was wanting which was indispensable to the continulty of the 
contract." 

Then as tô the case of Dupée v. Blake, 148 111. 453, 35 N. E. 867; 
cited by thém. That was a case where art attempt was made to change 
the person whose fideHty had been guarantied, without the consent 
of the guàrantûr. It was there held that a surety who guarantied 
the performance of certain conditions by a firm is not liable for the 
default of the firm âfter it has been changed by the addition of a newf 
member. Judge Magrudér said: 
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"A party may be indueed to become surety for the indlviduals who compose 
.1 firm because ot his confidence In their integrity, prudence, aceuracy, and 
iiDility as business men, but be cannot be presumed to bave intended to be- 
come responsible for the possession of sucb quallties by some third person, 
wbo may be afterwards taken into the firm -without his knowledge or consent. 
It is often in the power of one partner by want of discrétion or integrity to 
ruin another." 

This case is certainly no authority in support of the contention for 
which it is cited. 

Now, the case in hand is like ail the cases so cited which hâve been 
se far considered in that the contract involved herein is a guaranty 
contract. In no other respect, though, is it like them. No attempt 
was made by the assignaient relied on to change the obligor or any 
term of the contract other than the person entitled to the performance, 
and the amount of liability did not dépend upon the future to any 
further extent than it would be affected by the action of the emt- 
ployés of the party entitled to the performance of the principal con- 
tract in the exercise of their libéral powers as to directing, changing, 
and estimating the work. It is the case of a guaranty of a contract 
already made, and within the knowledge of the gtiarantor at the time 
he signed the contract. It is a guaranty that, except as stated, is 
absolute in its terms, and definite as to amount and extent. It is held, 
in relation to absolute guaranties, in the state of New York, that they 
will pass by an assignment of the principal contract, without more, 
as an incident thereto. Craig v. Parkis, 40 N. Y. 181, loo Am. Dec. 
469; Claflin V. Ostrom, 54 N. Y. 581. 

Counsel for plaintifï in error urge further that the bond in suit is an 
Insurance contract, and is for this reason nonassignable. It is true 
that contracts of the kind involved herein hâve been held to be Insur- 
ance contracts ; i. e., contracts insuring a guarantee against loss by rea- 
son of want of fidelity of an employé or the nonperformance of a con- 
tract. It was so held in the cases of Jackson v. The Fidelity & Crédit 
Co., 75 Fed. 359, 21 C. C. A. 394 ; Guaranty Co. v. Mechanics' Bank, 
80 Fed. 766, 26 C. C. A. 146; Am. Crédit & Ind. v. Athens Woolen 
Mills, 92 Fed. 581, 34 C. C. A. 161 ; American Surety Co. v. Pauly, 
170 U. S. 133, 18 Sup. Ct. 552, 42 L. Ed. 977; Guaranty Co. v. 
Mechanics' Bank, 183 U. S. 419, 22 Sup. Ct. 124, 46 L. Ed. 253. But 
the sole eiïect given to this considération in those cases was to apply 
to such contracts the gênerai rules of construction applicable to ordi- 
nary Insurance poHcies. Companies like plaintifï in error, being in 
the business of guarantying for profit upon contracts whose pro- 
visions^ are prepared by themselves, those provisions are construed 
most favorably to the insured. No other effect has heretofore been 
given to the fact that thèse contracts are in their nature insurance con- 
tracts, Should that circumstance be given in this case the effect of 
rendering the guaranty bond sued on herein nonassignable? Not 
unless nonassignability is of the essence of an insurance contract. It 
is true that ordinary fire insurance policies are held to be nonassign- 
able. This, however, is due to some extent to an élément of trust in 
such a contract on part of the insurer in the insured, and also to the 
fact that, accompanying a sale of the property, for them to be assign- 
able without an express provision to that effect would be to permit 
124 F.— 56 
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the insurer to châhgë a térm bf the çontract without the consent of the 
insurei', wMçh term is other thaiti vthe pefson who is entitled to the 
performance, to wit, thàt term wtiiçh provides that it is the insured's 
interest in, the property which is covered by the çontract; , The law as 
to the assignment of fire insurance policies is thus stated in Joyce on 
Insurance, vol. 3, § 2304 : 

"A pollcy of fire Insurance Is a Personal çontract, and, in the absence of 
the consent of the Insurer, it cannot be asslgned so as to permit the assignée 
to sue tiiereoB in hls own ijanie. The cpntract Is that the Insured shall sus- 
tain no flaniage tp the extent of the amount named in the poliçy, and, though 
it is an insiirance on the property, stlil It does not pass with the sale thereof, 
and it is considered only as a çontract of iùdèmnity to the p'erson named in 
the policy." j 

But the \av! is not so as to life or marine insurance policies. As to 
life insurance policies, the law is thus stated in Joyce on Insurance, 
vol. 3,12346: 

"The rule that fire policies cannot be asslgned without the consent of the 
insurer does not control In the assignaient of policies of lifè insurance. 
* ♦ * With the graduai extension of the princlples controlUng choses in 
action, courts .of law now recognize an assignment thereof to the extent of 
vesting the assignée wlth an équitable interest and permitting him to recover 
for hls own bënefit in the name of hls assigner." 

And as to marine insurance policies the law is thus, stated in Joyce 
on Insurance, vol. 3, § 2350: 

"The strict rules controlllng the assignment of policies offlre insurance do 
not prevail in the assignment of marine policies. The latter Is not dlstlnetly 
a Personal çontract, as Is a flre ppllcy. • • * The rea«olJ^ for the distinc- 
tion betwèen flre and marine polïcles is due to commercial necessltles and 
convenience, aûd the fact, as wé hâve stated above, that mère personal con- 
sidération is nôt such an Important faetor In marine policies." 

There is? nothing, therefore, in the nature of the; l?ohd in question, 
which rendèrs it nonassighable. It is a guaranty oî the performance 
of a Çontract, which does not simply contain no évidence that the 
right to hâve it performed shall riot be assignable, but' shows that it 
was within the contemplation and intention of the parties, could, and 
in ail probability would, bé asslgned before the timefor its completion 
would arrive. It must be held that it was equally within the con- 
templation and intentioti of the parties to the guaranty bond that it 
should be assignable along With the principal çontract. And as to the 
libéral pdwèrs conferred dri thë eniployés of the party entitled to the 
performance by the construction cdmpany, hereinbefore referred to, 
the corttra'Ct did not provîdè îoi^ thé sélection of any particular persons, 
but left that éntirely to thé Tecèivéts. They had the right to change 
them as thé^ saw fit. Such provisions are usùal in such contracts. 
We do ttot think that the élément of confidence and trust co.ntained in 
those provisions is sufficient ô£ itself to warrarit'the conclusion that it 
was the intention df the parties either that the construction çontract 
or the guarâiity bond should not be assignable. And as a matter of 
fact the persdns who held thdse positions under the receiver were con- 
tinued theréîn by the plaintiflf during aU the time that the construction 
Company was at work under the çontract. 

The resuit of dur considération of the question as to the assign- 
ability of the bond sued on is that wC must hold that it was assignable. 
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(b) The other question involved in the refusai to give the per- 
emptory instruction asked for, and thereby decided adversely to de- 
fendant's contention, was as to whether or not the construction con- 
tract provided a remedy for its breach by the construction company, 
which was other than an action to recover damages, and was exclusive. 
Counsel for plaintifif in error state that the construction contract con- 
tained a clause providing that, in case the construction company 
should not, in the judgment oî the engineer of maintenance of way, 
well and truly, from time to time, comply with and perform ail the 
terms and provisions therein stated and stipulated on its part, in man- 
ner and form and within the time therein mentioned, or in case it 
should appear to said engineer of maintenance of way that the work 
did not progress with sufficient speed, or in case of interférence with 
said work by légal proceedings instituted against the construction 
company by other parties than the receivers, the engineer of main- 
tenance of way should hâve power to annul the contract, if he saw fit 
to do so, by serving notice in a certain manner. They state that it 
further provided that upon the serving of said notice "this agreement, 
and every clause and part thereof, shall become null and void, and the 
unpaid part of the value of the work done shall be îorfeited by the 
said contracter to the use of said receivers, in the nature of liquidated 
damages." It is the remedy thereby provided which they claim was 
exclusive. In support of their contention that it was they cite the fol- 
lowing extract from the opinion of Judge Cooley in Friedland v. 
McNeil, 33 Mich. 40, to wit : 

"It may be questionable whether the provision in the contract authorizing 
them, after three days' notice, to take the work in their own hands, and com- 
plète It at the contractor's expense, is not to be regarded, when acted upon 
as a remedy agreed upon, as a substitute for future damages." 

And the following extract from the opinion of Judge Lewis, in 
O'Connor v. Bridge Co., 95 Ky. 633, 2y S.'W. 251, 983, to wit: 

"In our opinion, the Henderson Bridge Company has no cause of action 
against O'Connor et al. by reason of their alleged failure to progress with the 
work according to an agreed program, or failure to comply with the contract 
in any respect. The remedy provided for the company in case of noncom- 
pliance with the contract by the contractors, and manifestly the only remedy 
contemplated by the parties was the right to annul the contract in either one 
of the three conditions stated therein, and in one of them to hâve the un- 
paid part of the earnings forfeited." 

But the concluding portion of said alleged clause, providing what 
shall be the eiïect of tlie engineer of maintenance of way serving the 
notice therein provided, and which portion we hâve given within 
quotation marks, is not contained in the printed record or original 
transcript. The sole authority we hâve for its existence is the state- 
ment of counsel for plaintiff in error in their brief, not denied by 
counsel for défendant in error. This omission is sufficient in and of 
itself to dispose of this contention of counsel for plaintiff in error, but, 
in order to relieve from appréhension that serious harm may hâve 
been done by this omission, we deem it proper to go further, and say 
that the point is not well taken. It may be that, even if this clause 
did provide an exclusive remedy in so far as the construction contract 
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was concerned, that the right to sue on the guaranty bond would net 
be affected. And the fact that a guaranty bond was taken is quite 
persuasive that the remedy thereby provided was not understood to 
be exclusive ; for, if so, why was the guaranty bond taken at ail ? 
But, coming to counsel's contention, the remedy thereby provided was 
not exclusive. It was entirely optional on the part of the engineer of 
maintenance of way. He was given power in either of the contin- 
gencies stated, if he saw fit to do so, to annul the contract. He was 
not bound to do this. Of course, if he exercised this power, and an- 
nuUed the contract, then it might be said that the sole remedy left 
was that contained in the latter part of the clause omitted from the 
record as before stated. In the extract from Judge Cooley's opinion, 
quoted above — from counsel's brief— it is said that the remedy therein 
referred to might possibly be regarded as a remedy agreed upon as a 
substitute for future damages "when acted upon." And it is only in 
that contingency that it is considered that said remedy might be such 
a substitute. In the Kentucky case relied on the clause considered 
seems to hâve been substantially the same as that in question herein. 
But there the power conferred had been exercised, and the contract 
annuUed, and it was only in view of that fact that the court held that 
the remedy provided was exclusive. It held, not that it was originally 
exclusive, but had become so by action taken under it. In this case 
no action looking towards an annulment of the contract was ever 
taken. In the original pétition it was alleged that the engineer of 
maintenance of way did exercise this power; but this allégation was, 
in effect, withdrawn by an amended pétition, and it was alleged that 
the défendant abandoned the work, and because of this abandonment 
plaintifï was compelled to complète it. 

(c) Counsel for plaintifif in error claim that still another question 
was involved in the refusai to give the peremptory instruction, and 
was decided by it against their contention, , and that, therefore, that 
ruling was érroneous. It grows out of the following facts, in addition 
to those that hâve already been stated: The contract between the 
receivers and the cbiistructipn conipany, as heretofore stated, called 
for work to be done by the latter at two distinct places— r^one between 
Cochran and Milan, in Indiana, and the other at Skillet Fork, near 
luka, in Illinois. The construction company agreed to' raise an iron. 
bridge and wooden trestl'é^ at the' latter place, in addition to changing 
and preparing the grade, and that without other compensation there- 
for than what it was to redêive for excavation done in 'connection 
with thegrading. Before thé contract was entered into, the company 
was furnished with plans jaTid spécifications of the work to be done 
at that place, on which tômake calculations for its bid. The contract 
contained a provision by which the receivers retained the right to 
change, at any time during the progress of the work, the alignment 
grades and widths of the road, or any part thereof, and also the limits 
of the sections, or to alter the character, vary the dimensions, or 
change the location of structures, or substitute one kind of material 
for another, or to omit entirely, when found necessary, or to require 
to be built where not then contemplated, without the contract prices 
per unit being thereby afïected. In June, 1899, whilst the work was 
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progressing in Indiana, and before any work was donc in Illinois, new 
plans and spécifications for the work to be donc in the latter state 
were furnished the company by the receivers, and it was required by 
them to do the work there in accordance therewith. Thèse plans and 
spécifications called for less excavation and for raising the iron bridge 
and trestles to a greater height than called for in the original ones. 
The receivers claimed that tliey had the right to make this change 
by virtue of the provision aforesaid. The company disputed this claim 
on the ground that the proposed change was such a material and 
radical one, that it was not within the contemplation of the parties 
when the contract was made, and it refused to and did not do any 
work in Illinois. After it ceased working at ail, plaintiff did the work 
there according to said new plans and spécifications, and part of the 
damages sued for in the action below was the différence between what 
it cost to do that work and the contract price, amounting to about 
$7,000. 

Counsel for plaintiiï in error contend that said change was a ma- 
terial one, and not within the contemplation of the parties when the 
contract was made, that the construction company, by reason thereof, 
was not only justified in refusing to go on with the work at Skillet 
Fork, but would also hâve been justified in abandoning the work in 
Indiana, and that, therefore, it was released from further liability on 
its guaranty. The question as to whether this position is correct, 
is the further question which they contend was involved in and 
erroneously decided by the refusai to give the peremptory instruction. 
But this ruling, in so far as it relates to this question, was right, for 
the reason, if none other, that the court could not say, as a matter of 
law, that the conceded change that was made in the plans and spécifica- 
tions as to the Illinois work was a material one, and not within the 
contemplation of the parties when the contract was made. That was 
a question of fact to be determined by the jury, if it was true that the 
conséquences claimed would indeed follow from it. For this reason, 
also, that ruling did not involve the question as to whether those 
conséquences would follow if that fact was as counsel for plaintifï in 
error claim it to hâve been, and was not disposed of by it. 

2. Other rulings are assigned as error on the ground that they in- 
volved this question, and disposed of it contrary to their contention. 
They are as follows : 

At the close of ail the testimony, défendant moved the court to ex- 
clude from the jury ail évidence in relation to the work in Illinois. 
This the court refused to do. It requested the court to charge the 
jury that, if they found from the évidence that the change made in said 
work "materially decreased the profit to be derived" by the company. 
and were "a departure from the plans" upon which it made its bid 
and entered into the contract, it was "justified in refusing to do the 
work as so changed, and in abandoning the same." This charge it 
lefused to give, but it was given substantially in other words. The 
jury were told that, if they found from the évidence that the change 
^vas "a radical departure from the plan, which would materially reduce 
the chances of profit, which the contractor had a right to expect, or 
involve loss to him," it was "an unreasonable exercise" of the discre- 
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tion which the receivers had to make changes, and they should not 
find for the plàintiff anything on account of the increased expense it 
was put to in doing said work. Thèse three rulings, to wit, the 
charge of the court, the refusai to charge as reqtiested, and the re- 
fusai to exclude said évidence, were duly excepted to, and are so 
assigned as errors. It is hard to see how plàintiff in error can com- 
plain of said charge. It is substantially that requested by it, and un- 
der it the jury seems to hâve found in favor of défendant, for it is 
agreed by counsel for bbth parties that the amount of the verdict 
shows that this is so. Nor can it complain of the court's refusai to 
give the charge requested by it, because it gave it in other words. 
Then as to the refusai to exclude said évidence. For it to hâve done 
so would hâve been to hâve decided as a matter of law that said 
change was material, and not within the contemplation of the parties, 
and therefore plàintiff was not entitled to recover any damages on 
account of that work. But thèse rulings did not involve the question 
as to whether, if said change was material, and not within the con- 
templation of the parties, the construction company would hâve been 
justified in refusing to go ahead with the Indiana work, and défendant 
was released from further liability on its guaranty; They simply in- 
volved the question whether, if such was the case by reason thereof, 
the défendant was justified in abandoning the Illinois work, and no 
damages could be recovered on that account. 

3. There was a ruling, however, that may be said to involve this 
question, and dispose of it adversely to défendant, which was duly 
excepted to by it, and has been assigned by it as error herein by plàin- 
tiff in error. It was the refusai of the court to give this request to 
the jury, to wit : "I charge you that, if you find that there was any 
material altération of the original contract, you must find for the 
défendant." Assuming that this ruling does involve, and so dispose 
of, this question, was it or not properly decided? At the outset we 
are met with the suggestion of counsel for défendant in error that 
défendant had no right to raise this question in the lower court, be- 
cause it had not pleaded said change as affecting plaintiff's right to 
recover for the damages which it sustained by reason of the construc- 
tion company's failure to complète the work in Indiana. It is claimed 
that it is pleaded only as a justification for the abandonment of the 
Illinois work, and as affecting plaintiff's right to recover damages for 
said company's failure to dô the Illinois work. There is some basis 
for this contention in relation to the amended answer, and it is pos- 
sible that a fact pleaded, though it is entitled to hâve a greater effect 
given to it, should be Hmited to the effect claimed for it in the plead- 
ing. But, however this riiay be, said change, as pleaded in the amend- 
ment to the amended answer, was not Hmited, and at any rate we will 
assume that the question is properly before us, and dispose of it on its 
merits, as we are of the opinion that from that standpoint the position 
is not well taken. 

The contract contained a provision to the effect that, if the receiver 
should détermine to build bridges, culvertsy walls, or other masonry, 
or do other work not therein enumerated, on the said section or sec- 
tions, the company would perform, build, and complète the same as 
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though it had been enumerated, and for the price stipulated to be paid 
for similar kinds of work, and upon the same terms and conditions, 
except as to time of completing the same, to be extended at the dis- 
crétion of the engineer of maintenance of way, and further in thèse 
words : "The engineer of maintenance of way may, at his discrétion, 
annul this contract as to any one or more sections of the work, 
without releasing the contracter from his contract on other portions 
of the work." Under this provision the engineer of maintenance of 
way had the power to annul said contract as to the work in Illinois en- 
tirely, and the exercise of that power would not release the company 
from its obligation to do the work in Indiana. It is not contended 
otherwise by counsel for plaintifï in error. Their position is that the 
engineer of maintenance of way did not exercise that power. Within 
the meaning of that provision nothing can be said to amount to an 
annulment of a portion of the contract that was not intended to hâve 
that effect. What the engineer of maintenance of way did in the par- 
ticular in question was not so intended. He claimed that the change 
made in the plans and spécifications was within the right retained to 
make changes, and hence that the company was bound to do the work 
in accordance therewith under the contract, and he and the receivers 
and their successors hâve at ail times since maintained the position 
that he was so bound; and part of the damages sought to be recov- 
ered was for the increased cost of doing the work over and above the 
contract price. But though what the engineer of maintenance of way 
did was not intended as an annulment of that much of the contract, if 
the position of plaintilï in error is correct, it was, in eftect, an annul- 
ment. It claims that the requirement to do the work according to the 
new plans and spécifications was a material altération of the contract, 
and because it was such the construction company was released from 
further obligation, not only to do the work in Illinois, but also in 
Indiana. A material altération of a contract is a destruction of the 
old provision in the matter altered, and an attempt to foist a new pro- 
vision on the other party to the contract. Certaînly a party to a con- 
tract is not released from an obligation to perfqrm some provision 
in it because the other party has attempted a material altération of 
another provision therein, when he has power under the contract to 
annul that provision altogether. If he had gone no further than to 
annul that provision altogether, no release would hâve taken place, 
but because he has gone further, and attempted to substitute ànother 
provision in its place, a release takes place. 

We cannot assent to this proposition. Nor do we think it makes 
any différence that the party is not conscious; that he is making a 
material altération, and does not intentipnally do so. The position 
is that because he was not consciously and intentionally making a 
material altération, a release takes place. The matter should be con- 
sidered from the standpoint of the ground upon which the release is 
claimed; i. c, there has been a material altération. Though a ma- 
terial altération should otherwise be a ground of release, it should not, 
where the party making the altération has the power to annul the pro- 
vision attempted to be altered, and that irrespective of the question 
wheiher he is consciously and intentionally making it. 
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4i The, Court wàs requestèd tô charge the jury that "a failure on 
the part'OjE the railroad company to make a payment of a rnonthly esti- 
mate at thetime specified isa breach which justifies the abiandonment 
of the work by the contracter." ■ And, again, that "any wrongful with- 
holding iof a' part of a monthly estîmate by the railroad company, 
when due^the contracter, amounts to a failure to pay the same, and 
justifies an abandonment of the. work by the contractor." The court 
refused to so charge the jury. The court did charge the jury tliat : 

"The failure to perform soïne provision of the contract, utiless accom- 
panied by acte Indlcating an intention on the -part of the party^ in def ault to 
renounee and abandon the contract, would not justify the othèr party in 
renouncing and .abandonlng it. Failure to pay the estimate at the tlme 
would not Jûstlfy the Globe Construction Company in abandoning the con- 
tract unles'a It was accompanied by conduct that would Inâicate that the 
railroad company itself was renouncing the contract." 

Thè defëiidant excepted to the ruling of the court in refusing to give 
to the juty eaich of the requests so made by it, and in so instructing 
the jufy and thèse rulings are assigned as errors. 

Counsel for plaintifif in ërrof contend that the défendant in error 
failed to pay the estimâtes for November and Decembër due under 
the contract Decembër loth'and January loth, and withheld from cer- 
tain, if not ail, of the other estimâtes certain illégal charges ; that this 
conduct 04 its part would hâve justified the' construction company in 
abandoning the contract entirely;, and that, therefore, thoUgfi it did 
not abandon the contract on eithër account, but because of inability to 
go ahead, there was no loiiger any respotisibility on the guafanty bond. 
In support of their contention that the mère failure to pay a monthly 
estimate or;wrûngful withholdihg of a part of one to pay illégal char- 
ges would havë justified the constructioil company in abaiidoning the 
contract entirely, they cite thè' following casés : Canal Çb. v. Gordon, 
6 Wall. 561, 18 L. Edi 894; Phillips Construction Co. v; Seymour. gi 
U. S. 646, 23 L. Ed. 341 ; Norrington V. Wright, 115 U. ^. 188, 6 
Sup. Ct. 12, 29 E. Ed. 366. We , do, not thihk that thèse cases sup- 
port this contention, but, without deciding whether they do or not, or 
the further question as to the eflfect of this contention being correct 
on the liability on the guaranty bOnd, we do not think that the judg- 
ment complained of should be reversed on account of thèse rulings. 
The construction contract cçntained a clause providing that the 
monthly and final estimâtes should not be payable until, the construc- 
tion company had paid in full ail persohs, laborers, and subcontractors 
in its employ in the work,, for ail work dône up to atid including the 
date for which prece,dingéstinîates had been made, and give évidence 
of such payment by Êling with either of said engineers. the pay rolls 
receipted in full, and that thë'éhgineer of maintenance of way should 
bave the ri^ht at any timë he saw fit to pay thèm the amounts 
due thenl, ând dedûct amoùçts so paid ft'om the anioiints payable un- 
der said estimate. The ëstiriià.tes for'Nôyémber and Decembër were 
not paid bécause of nuraeroUs unpaid clâîitis of such persons. The 
évidence wàs ' undisputed as tO this. T^e court, howeyer, in connec- 
tion with that portion of its change last refeired to above, called the 
jury's attention to said clause of the Cfintract, and left it to them to dé- 
termine whether said estimâtes wër'e Vvitlifield to pay haiids, and, if 
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1 hey were, such withholding would not hâve been a breach of the con- 
tract. 

So far as the claim of wrongfully withholding parts of the monthly 
estimâtes on account of illégal charges, there was no such withholding, 
as will be shown when we corne to consider the other class of rulings 
complained cf. 

Then as to the rulings which involved questions afïecting the 
amount of recovery which hâve been assigned as error. 

1. The permitting plaintifif's witness H. Devereux to testify as to 
the estimâtes made by him, and admitting those estimâtes in évidence. 
The ground upon which it is claimed that this évidence was not 
compétent is that under the contract Devereux was not the proper per- 
son to make those estimâtes. The contract provided that the monthly 
and final estimâtes of the work to be donc thereunder should be made 
by the engineer in charge of construction, should be subject to re- 
vision and correction by the engineer of maintenance of way, but 
should otherwise be final and conclusive. Devereux's title was rési- 
dent engineer. With assistants and a force of hands under him, he 
had immédiate charge of the work of construction in Indiana, and the 
estimâtes made and testified to by him were as to this work. He had 
r.othing to do with the Illinois work which the construction company 
refused to do, and which was done by plaintiff after it abandoned the 
work, and made no estimâtes in regard thereto. They were made 
by the résident engineer in whose district that work lay, and who had 
immédiate charge thereof. Over those two engineers was another 
officer, whose title was engineer of construction, who had gênera! 
supervision of ail the work of construction on the Mississippi division, 
extending from Cincinnati to East St. Louis, and who in turn was 
under the engineer of maintenance of way. The estimâtes made by 
the résident engineer were made under immédiate supervision of the 
engineer of construction, and were approved and so indorsed by the 
engineer of maintenance of way. We are of opinion that said esti- 
mâtes were properly admitted in évidence. lî the résident engineers 
were not the engineers in charge of construction within the mean- 
ing of the contract, the estimâtes made by them should be considered 
as made by the engineer of construction. But plaintiff in error is 
not in position to complain hère of the admission of said estimâtes 
in évidence and permitting Devereux to testify in regard thereto. Ail 
of the estimâtes for the work done at both places from the beginning 
until the completîon thereof were identified and read in évidence when 
the engineer of maintenance of way, who testified before Devereux, 
was on the stand as a witness ; and they were allowed to be so read in 
évidence without objection. And when Devereux testified he was 
permitted to state that he made the estimâtes for the Indiana work, 
and that the monthly estimâtes were reasonably correct, and the final 
one correct, without objection. The only objection made was as to 
his being permitted to give a description of the final estimate. 

2. Certain rulings which involve the question whether, under a pro- 
vision of the contract that the receivers should transport over their 
railroad ail m.aterials used in construction at the rate of three mills 
per ton for each mile the .same should be transported, required the 
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plaintiff to transport such materials to the place where same was in- 
tended to be used at that rate, or only to the nearest railroad station 
or side track. The court decided that it only required the latter. 
There was notshing said in that provision as to the place where same 
was to be delivered when so transported. It was silent on that sub- 
ject. There was another provision by which the receivers bound 
themselves to transport over the railroad the employés, tools, and 
equipment needed for the work of construction, once each way, free 
of charge; but it expressly stated that the place to and îrom which 
the transportation was to be made was "the place where the said sec- 
ond main trackiand change of grade is to be constructed." The con- 
struction Company billed ail its material used for construction to the 
nearest station where needed whilst it was at work, and was charged 
the contract price therefor, to wit, three mills per ton. From that 
point to the place where needed it was transported by a work traiiï 
hired by it from the receivers and plaintifï, used also for other pur- 
poses in connection with the work of construction. The construction 
Company was charged by them a certain price per day for the engine 
and crew usedupon this work train, and this, together with the 
charges for transportation to the nearest station, were deducted from 
the monthly estimâtes rendered, and paid to the construction Com- 
pany before it abandoned the work. Thèse same charges were made 
thereafter as a part of the cost of construction in completing the work. 
It was inconvénient, if not practically impossible, to get the material, 
such as heavy stone, to the place where used, in any other way by the 
railroad. We think that the court's construction of this provision 
was correct. 

3. The ruling in the original charge to the jury in regard to re- 
dressing the embankments between Cochran and Dillsboro, a dis- 
tance of about six miles, the embankments covering about one-half 
of that distance. The contract provided that cuts and embankments 
should be dressed up in a thoroughly workmanlike manner, brought 
to the true subgrade, and the drain ditches in cuts neatly and evenly 
finished, as the engineer in charge of construction might require, and 
that the construction company should not receive compensation for 
such dressing and finishing up of the work, as the price paid for exca- 
vation should cover that cost. Said company dressed said embank- 
ments, and brought them to a grade even with the top of the ties of 
the main track. Evidence was introduced by défendant to the effect 
that said company so did by direction of Devereux, the résident 
engineer, the évidence of plaintifiE being to the contrary. After thèse 
embankments were so dressed, the engineer of construction required 
them to be redressed to a grade even with the bottom of the ties, and, 
upon the construction company refusing so to do without extra com- 
pensation, the plaintifif put in a force of Italians to so redress said em- 
bankments, and the construction company, with its force, thereafter 
assisted in this work: The money expended by plaintifï in this work 
was deducted from the monthly estimate succeeding, and in making up 
the damages sought to be recovered it was put in as a part of the cost 
of construction. The court instructed the jury in its original charge 
as follows : 
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"If the Globe Construction Company's version of this matter is true, and 
if it involved a loss to the Globe Construction Company, tbe loss does not 
enter into the présent account, and cannot be striclîen from tlie account. 
There is nothing hère In pleadlng in the way of counterclaim or recoupment, 
and I am unable to see how It could be credlted upon this account, if any 
should be found." 

This is the ruling complained of herein. But this is not the entire 
charge of the court on this subject. The jury were recalled, and 
charged in substance that, if the résident engineer required said em- 
bankments to be leveled up to the top of the ties of the main track, 
and the engineer of construction thereafter required it to be reduced 
to the bottom of the ties, the subgrade, the amount which plaintiff 
had paid to the Italians should be deducted from plaintiflf's account. 
To this charge no exception was taken. It is true that it has no réf- 
érence to the expense which the construction company incurred on 
this account, in so far as its force was engaged in the redressing. 
This, however, should hâve been made the ground of a counterclaim 
or recoupment, if it could hâve fîgured in the case at ail, and was not 
so made. 

4. The admission in évidence of a certified copy of the record in a 
suit brought by certain subcontractors of the construction company 
in an Indiana state court against said company and plaintiff, in which 
suit said subcontractors obtained judgment for the amount of their 
claim, costs, and a $20 attorney's fee, which judgment was subse- 
quently paid by plaintifï, and the amount paid charged as part of cost 
of construction. The contract provided that the final estimate should 
be payable upon the construction company's giving a release, under 
seal, of ail claims and demands whatsoever growing in any manner 
out of the agreement. The ground upon which it is claimed that this 
record was inadmissible is that the construction company was not 
served with process in said suit, and plaintiff in error was not a party 
thereto. We do not think that the point is well taken ; but, whether 
so or not, it must be considered to hâve been waived by the agree- 
ment of the parties hereto ; that said record should be omitted from 
the transcript, which has been done. 

5. The refusai to permit certain witnesses of plaintiff to answer cer- 
tain questions asked on cross-examination in regard to the original 
estimâtes put upon the work to be done by the receivers and amount 
of money appropriated therefor. They were so asked with the view 
of showing that the cost exceeded those estimâtes, and thereby the 
ofïicers of plaintiff had a motive to treat the construction company 
unfairly in their classification and estimation of the quantity of the 
work done by it, and subsequently by plaintiff. The évidence was too 
remote, and the action of the court proper. 

6. The refusai to permit Col. C. B. Childe, an old civil engineer of 
much expérience in railroad construction, to testify as to the proper 
classification of the material removed from Spellzhaus' eut — work 
done by plaintiff after the construction company had abandoned the 
work. Col. Childe had not seen the material removed either before, 
during, or after its removal. He had seen the eut a short time before 
the trial, and with a view to testifying. The opinion which he was 
asked to give was drawn from an inspection of the sides of the eut at 
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thig time. In response to one question he stated that as much as 90 
per cent, of the material so removed should he classified as loose rock, 
and this opinion was excluded, and he was not allowed thereafter to 
give an opinion as to how it should be classified. The contract di- 
vided material înto three classes — earth, loose rock, and solid rock — 
and provided what should constitute each, The price to be paid dif- 
fered as to each, being lowest for earth, and highest for solid rock. 
The provision as to loose rock contained this clause: "When loose 
rock, as hère specified, is. handled by a steam excavator, although 
blasting may occasionally be resorted to, it will be considered and 
classified as earth excavation." By virtue of this clause what would 
otherwise be classified as loose rock should be classified as earth exca- 
vation if handled by a steam excavator. The sctual way in which the 
loose rock was handled, therefor^, determined its classification. In 
view of this, if the opinion of an expert civil engineer as to how ma- 
terial removed from a eut should be classified, formed from looking 
at the sides of the eut long after the removal of the material, is ever 
compétent, it was not compétent in this case. 

7. The ruling of the court in regard to interest. The court, in its 
charge, had said nothing on this subject. At its close a juror asked 
in regard to the matter. The court stated that the plaintifiE claimed 
interest from the ist of December up to the first day of the then term 
of court. The défendant exceptée to this statement. The court then 
said : "The court bas simply said, with référence to interest, that 
so much is claimed, and the jury will détermine from the facts how 
much should be allowed." No exception was taken to this, and plain- 
tifif in error is now in no position to complain of it. If it desired a 
more definite charge on the subject of interest, it should hâve re- 
quested it. T. & P. Ry. Co. v. Cody, 166 U. S. 606, 616, 17 Sup. Ct, 
703,41 L. Ed. 1132. 

Perceiving no error in the proceedings of the lower court, its judg- 
ment must be afifirmed. 



THIBODBAU V. HILDRETH. 

(Circuit Court of AppealSi First Circuit June 19, 1903.) 

No. 468. 

1. CancbMiAtion of Instruments— QR0UND8—tTNC0NsciONABi.E Agheement. 
An agreement by an employé, tn considération of his employment, ttiat 
tlie employer sliall bave the beneflt of ail inventions made by him while 
so employed, and that he will keep the same f crever secret, if required 
by the employer, is not unconscionable, nor against public policy, and 
the employé Is not entitled to hâve the same canceled on that ground after 
he bas left the employment 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 
For opinion below, see 117 Fed. 146. 

H 1. See Contracts, vol. 11, Cent Dig. f§ 552, 553. 
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John S. Richardson and William Quinby, for appellant. 
Causten Browne (Alexander P. Browne, on the brief), for appellee. 

Before PUTNAM, Circuit Judge, and BROWN and LOWELL, 
District Judges. 

LOWELL, District Judge. Hildreth brought a bill in equity 
against Thibodeau to enforce the provisions of the following contract : 

"Whereas, Herbert L. Hildreth, of Boston, candy manufacturer, is desirous 
of having perfected and manufactured a certain macliine or maclilnes for use 
in the manufacture of candy, and especlally for sizlng, shaping, cuttiiig, 
wrapping, and packing, also the pulling of molasses candy, and whereas 1, 
Charles Thibodeau, being a skilled mecbanic, and desirous of entering the 
omploy of said Hildreth for the purpose of constructing, improving, and per- 
fecting such machinery: Now, therefore, in considération of such employment, 
and of the payment of wages to me at the rate of ($3.25) three dollars and 
twenty-flve cents per day, I hereby agrée with said Hildreth to enter his 
employ, and that I will give him my best services, and also the full beneflt 
and enjoyment of any and ail inventions or improvements whieh I bave made 
or may hereafter make relating to machines or devices pertaining to said Hil- 
dreth's business. I also further agrée that should said Hildreth net désire 
to patent any of said inventions or improvements, but to keep the same secret, 
I wlll do ail in my power to assist him in this, and will not disclose any in- 
formation as to the same, or any of them, except at the request of the said 
Hildreth. 

"Signed at Boston, Mass., this 29th of May, 1897. 

"Charles Thibodeau." 

In particular the bill sought a conveyance by Thibodeau to Hildreth 
of a certain invention named therein, and of an application to patent 
the same, to which conveyance the bill alleged that Hildreth was en- 
titled by virtue of the contract. Thibodeau filed a cross-bill, asking 
for the delivery up and cancellation of the contract, on the ground 
that it was unconscionable, and obtained by fraud. The Circuit Court 
dismissed both bill and cross-bill, for the reasons set out in Hildreth 
v. Thibodeau (C. C.) 117 Fed. 146. 

Reasonably interpreted, the contract provided that Hildreth should 
take the benefit and enjoyment of ail those inventions and improve- 
ments relating to machines used in Hildreth's business which Thibo- 
deau might make while employed by Hildreth. The employment 
might be ended at any time, either by Hildreth or by Thibodeau, and 
inventions thereafter made by Thibodeau would belong to him, and 
would not be covered by the contract. By the contract Thibodeau 
further agreed, if required to do so by Hildreth, to keep secret forever 
ail the inventions which he made while in Hildreth's employment. As 
to thèse inventions, Thibodeau's agreement was perpétuai, and it con- 
tinues to bind him, notwithstanding his employment has been ended. 
This contract is neither unconscionable nor against public policy. 
Such an agreement is not uncommonly made by an employé with 
his employer, and it may be necessary for the reasonable protection 
of the employer's business. 

The évidence fails to show that the contract was obtained by fraud 
or misrepresentation, and the cross-bill cannot be supported on that 
ground. 

The decree of the Circuit Court is affirmed, and the appellee re- 
covers his costs of appeal. 
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SCRIVBN et al. v. NORTH et al. 
(Circuit court, D. Maryland. July 9, 1903.) 

1. Patents— Inpringkment—TJndbr- G arments. 

The Scriven patents, No. 378,465 and No. 472,555, each for Improve- 
ments in under-garments, cdnstrued, and held net Infringed. 

2. Tradk -M AiiKS— Descriptive Tbrms. 

Tî»e words "Elastic Seam Drawer," used to deslgnate a drawer hav- 
Ing a strlp of elastic knitted material Inserted at the seams, are wholly 
descriptive,' and cannot be inonopolized as a trade-mark. 
8. Bamb— Unfair Compétition— Imitation of Packages. 

Ttiirteen years after complainants had commenced the manufacture of 
a peculiar style of drawers, which had always heen put up and sold 
in a dlstinctive box, and after they had acquired a high réputation and 
a large sale, défendants commenced the manufacture and sale of draw- 
ers in ail respects slmllar in appearance, and put them up in boxes of 
the same slze, shape, colors, and style of letterlng and marking. iHdd 
that, while défendants had the légal right to imltate the manufacture 
of complainants, which waa not patented, the Imitation of the packages 
■was evidently with intent to deeeive purchasersi and constituted unfair 
compétition, against which complainants were entltled to an Injunction. 

In Equity. On final hearing. 

Briesen & Knauth and Frederick P. Fish, for complainants. 
Gans & Harman, for défendants. 

MORRIS, District Jùdge. Bill fér injunction for infringement 
of patents No. 378,465", February 28, 1888, and No. 472,555, Apfil 
12, 1892, to Jeremiah A. Scriven, for improvements in under-gar- 
ments, and for infringement of complainant's trade-marks, and for 
an injunction against unfair compétition by packing and selling the 
under-garments made by défendants in boxes imitating the boxes of 
the complainant, and for selling and causing the défendants' gar- 
ments to be sold as Scriven garments. 

I. As to the Patents. 

In 1885 the firm of J. A. Scriven & Co. began putting upon the 
market a spécial make of drawers, the body portion of which was 
of white Jean, and along the seams on the inside and outside ôf the 
legs and along the seam at the back of the upper portion there were 
longitudinal insertions of bufif-colored elastic knitted fabric, joining 
together the portions made of white jean. Thèse garments were 
made after the method of thè United States patent to C. A. Brown, 
No. 243,498, June 28, 1881 (now expired), of which patent Jeremiah 
A. Scriven was the owner, and they were so stamped. The spéci- 
fications pf that patent described an undershirt and drawers made of a 
woven material, with gores or gussets of an elastic knitted fabric 
inserted at placés where it was désirable to give the garment greater 
elasticity, and the claim was for the combination of the woven body 

112. Arbitrary descriptive or flctitiouB character of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 0. C. A. 323. 

fS. Unfair compétition, see notes to Scheuer v. Muller, 20 0. 0. A- 165; 
Lare v. Harper & Bros., 30 a C. A. 376. 
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fabric and the knitted insertions. The garmellts put upon the mar- 
ket by the complainants were called "Scriven's Patent," "Elastic 
Seam 50," and "Scriven's Elastic Seam Drawer-so," and since 1892 
hâve been put up in whîte paper boxes with gilt edges of the form 
known as a "télescope box," which had and continue to hâve printed 
in blue ink in large script letters on the front side and also on the 
top "Scriven's Patent Elastic Seam Drawer," and the number "50," 
and an illustration of a pair of drawers. The drawers originally sold 
by the complainants, and which, as to the elastic seam, are similar to 
those made by both the complainants and défendants, were marked 
by a stamp on the waist band as being made under the patent of 
1881; those made since 1892 are stamped "Scriven's Elastic Seam, 
patented Feby. 28, 1888; April 12, 1892. 50." The patents al- 
leged by the bill of complaint to hâve been infringed are the two 
patents last above mentioned. 

Patent No. 378,465, February 28, 1888, was granted to the com- 
plainant Jeremiah A. Scriven for an improvement on the kind of 
under-garments described in the expired Brown patent, No. 243,498, 
June 28, 1881, which was composed of a woven body with knitted 
insertions. This patent is for a similar under-garment, made of two 
différent kinds of knitted fabric. The insertions are, as in Brown's 
patent, of a knitted fabric; but, dififering from Brown's patent, the 
body was also of a knitted fabric longitudinally elastic, but less 
laterally elastic than the insertions. The claim is for the garment 
made of a knitted body longitudinally elastic with laterally and long- 
itudinally elastic knitted insertions, the insertions to be more elastic 
than the body. The sole novelty of this combination was the use 
for the body material of a knitted fabric instead of a woven material, 
as appears both from the spécifications and claim and by the file wrap- 
per and contents; and this is ail that differentiates it from the ex- 
pired Brown patent of 1881. As the material of which the body of 
défendants' garment is made is the woven jean of the Brown pat- 
ent, I find there is no infringement of the patent of 1888. 

It is urged by the complainants that in the Brown patent the inser- 
tions are shown only as gores and gussets at certain points in the 
drawer, and not as a continuons insertion along the whole length of 
the seams. Observing the drawing which illustrâtes the Brown 
patent and shows his invention, it would be difïicult to hold that it 
required invention to extend the insertions until they should be- con- 
tinv.ous. The construction that complainants put on the Brown pat- 
ent is evidenced by their making drawers similar to those no.w made 
by them, and marking them as made under that patent. If the con- 
tinuous insertion was not covered by the Brown patent, then it is 
not covered by any patent, for it is not claimed or indicated as an 
invention in any subséquent patent put in évidence. 

The other patent in respect to which the bill of complaint charges 
infringement is No. 472,555, April 12, 1892, to Jeremiah A. Scriven, 
for an improvement on the articles of underwear described in the 
above-mentioned patent No. 378,465, of February 28, 1888. The im- 
provement claimed is intended to be applied to drawers. The inser- 
tion for the inside of the legs is made continuous across the crotch, 
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and the insertion at the back is aiso ç<?(ntinued at rfght angles across 
the crotclîj.and the nbvelty consista ipjjot sewingdown the over- 
lying pièce of insertion to the underlying pièce. By leaving the up- 
per pièce unattached at îts edges to the under pièce, it iSiclaimed that 
thfi requisite strehgth is obtained at tîie crotch, wbile the desired 
elasticity is not lost, as it is claimed would be the resuit if the 
upper pièce was sewed down at its edges to the ui,ider pièce. The 
use of this deyiceby the défendants is denied, and the évidence leaves it 
at léast dpubtful. The défendants do stitch the upper strip of inser- 
tion toTthe undeir strip, but, the complainants charge that it is stitch- 
ed véry lightly at the edges, and with the .intent that, as soon as the 
garment is laundried, the stitches will break, and, the overlap com- 
ing loose at the edges, it attains the elasticity which is the purpose 
of the method described and cljiînied in patent No. 472,555. There 
is contradiction between witnesses as to whether in fact the edges of 
défendants* overlap, do break , a^yay in ordinary washing, and the 
proofs leave the question ,of fact so doubtful that I.could not base a 
decree upon it, even if ï held the patent vaHd. 

2., As to Trade-Mark. 

The complainants claim as their trade-mark the words and figures 
"Scriven's Elastic Seam Drawer 50." The words "elastic seam" do 
very precisely describe and express the peculiarity of the complain- 
ants' garment. The purpose of the introduction of the knitted inser- 
tion in patents Nos. 243,498, 378,465, and 472,555 is to give elasticity 
at the places where in the ordinary garment there is the least elasticity ; 
that is to say, at the seams. The insertion takes the place of the 
hard inelastic seam, and to describe a drawer of this make as an elastic 
seam drawer is to express in plain ordinary language its spécial 
quality and characteristic, and not alone its origin, make, or owner- 
ship. Such words cannot be appropriated as a trade-mark. 

The désignation used by the défendants and; imprinted upon their 
goods and the boxes in which they are put up for delivery is "Standard 
Stretchy Seam Drawer." Even if the words claimed by the complain- 
ants could be sustained as a valid trade-mark, I do not find that those 
used by the défendants are so similar.as to lead to confusion, if not 
displayed with an intentional similarity of design and lettering, 

3. Unfair Compétition. 

It appears that in 1898, which was about 13 years after the com- 
plainants and Scriven had been making the elastic seam drawers. and 
had estabhshed a good market and réputation for their goods, the 
défendants also took up the business of making a similar product hav- 
ing in ail respects the sàmé appearance. The body is made of white 
Jean with a bufif-colored elastic insertion, and the défendants put them 
up in boxes made and lettered so like the complainants' that they 
could easily be confused one with the other in appearance. The box 
and the lettering are peculiar and distinctive, and the similarity could 
not possibly be other than intentional, and the intention could not 
hâve any possible purpose except unfair compétition. The boxes of 
both are of the same size, both of the télescope kind, both white with 
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gilt edges, both printed with large script type in blue înk on a white 
ground and with the lettering similarly arranged, and with the same 
illustrative picture of a pair of drawers, and both with the figures 50. 
There is évidence that confusion has arisen very detrimental to the 
complainants' business and réputation. . The complainants hâve estab- 
lished a réputation for producing a high grade of goods, and hâve 
built up an extensive and valuable good will, and the défendants can 
hâve but one purpose in dressing the goods of their manufacture to 
look so precisely like the complainants', and that is to deceptively in- 
duce buyers to take an article which looks like the manufacture of the 
complainants, but v, hich is made by the défendants. The défendants 
make their drawers of white jean, and sélect a buff-colored insertion, 
which causes them to look precisely like complainants' ; and they im- 
print on the waist-band a stamp which, at a careless glance, is not at 
once distinguishable from complainants'. Thèse are imitations of the 
complainants' goods, which, no matter with what motive done, the 
court cannot enjoin, because, if the complainants hâve no patent which 
is infringed, any one may copy the complainants' make of drawers ; 
and the stamp imprinted is ©ne in common use, and, when examined, is 
différent ; but the shape, color, and lettering of the boxes in no way 
results from the manufacture, but is an intentional imitation of a style 
of putting up complainants' goods, by which they hâve come to be 
known in the trade, and which must hâve been designedly adopted by 
the défendants for the deceptive purpose of misleading as to the 
origin of the goods, and of causing their goods to be deceptively sub- 
stituted for the complainants'. 

I will sign a decree in accordance with the views expressed in this 
opinion. 



McOARTHT v. WESTFIELD PLATE CO. 

(Circuit Court, D. Oonneetleut July 8, 1903.) 

No. 1,083. 

i. Patents— Infringement—Casket Handles. 

The McCarthy patent, No. 478,168, for Improvements in casket handles, 
claim 1, construed, and held not Infringed by the device shown In the 
Klein patent, No. 559,898. 

In Equity. Suit for infringement of letters patent No. 478,168, 
granted to John McCarthy July 5, 1892. 

Howard P. Denison, for plaintiff. 
Harold Binney, for défendant. 

PLATT, District Judge. Suit for infringement of letters patent No. 
478,168, dated July 5, 1892, for improvements in casket handles. 
Heard on the merits on final pleadings and proofs. 

The issue is on claim i of the patent : 

"(1) The combination, with the handie, the arm carrying it, and the body 
plate to which sald arm is hinged, of a relief bar connected to said arm, and 
passing through a slot In sald plate, and provided on its inner end with a 
head." 

124 F.— 57 
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The défenses ate ;invalidity and, poninfrîngement. The former, 
however, is not serjowsly pressed. > : Our labors will be lightened if we 
dévote ourselves àssidwoûsly to the latter. The plaintiff insists that 
his patent is entitléd to a pioneericonstruction. The défendant dénies 
this in toto, and dainis that it.is rtierely one of a long séries qf im- 
provement patents rekting to a relief device, which are intended to 
lessen the strain on thehînge pin, and thereby reduce the probabiHty 
of unfortunate occurrences atfunerals. He also contends that claim 
I of the patent in suitis void both for lack of invention and for double 
patenting, under the doctrine of Miller v. Eagle Mfg. Co., 151 U. S. 
186, 14 Sup. Ct. 310, 38 L. Ed. 121. 

If the défendant is correct (and.Iam strongly disposed to agrée with 
him in ail his contentions, and especially in the first one), the case 
vanishes into thin air; Giving the iJlaintiff, however, the benefit of the 
doubt, and bringing to his aid the adv&ntages which can be afforded by 
thé bxoadest of constructions ever appUed by any court to the most 
complète pioneer invention, he still fails to sustain his contention. It 
is not disputed that défendant makes the alleged infringing handle in 
exact accord with its own patent assigned to it by Klein, dated May 
12, 1896, No. 559,898*. That the examiner did not recognize the 
similarity between the two patents is plainly évident. The silence of 
the Patent Office during the pendençy of Klein's application demon- 
strates thât fact. The court iç asked to find a similarity which escaped 
the observation of the trained observer at the Patent Office. I hâve 
searched for it in vain. The more one studies the situation, the clearer 
and more forceful become the very distinct and positive différences in 
the purposes, uses, and functions which are called into play by the two 
patents. The prior art Hes in the middle between the patent in suit 
and the Klein patent. The former départs in one direction, the latter 
in the other. The patent in suit is the outcome of a struggle to re- 
lieve the hinge pin. TheiKlein patent is the outcome of a struggle to 
so strengthen the handle as tq overcome the natural strain at the vital 
point. A careful reading of tfie spécifications of the patent in suit can 
leave no doubt as to what the patentée thought that he had discovered 
as new and asked to monopohze : 

"My Invefltlon relates to haoâles for boxes, trunks, caskets, and analogous 
réceptacles, In which the hândles are folded or shut down when not In use, 
and which are provlded with means to relleve the hlnge pin from part of the 
strain of the weight thereon. 

"My object Is to provide an Improved fold-down handle, provided with a 
relief bar hinged to the handle or handle arm, and adapted to slide freely 
through and under the body plate when the handle is folded down and pro- 
vided with a head larger than the opening through the plate, which Is brought 
into contact with the inner surface thereof when the handle is raised, and 
then said relief bar will become an auxiliary support to thè handle and to a 
certain estent relleve the binge pin in thç joint between the handle-bar and 
the body-plate from strain. 

"My Invention consists In the several novel features of construction and 
opération herelnafter descrîbed, ànd which are specifically set forth In the 
claims hereunto annexed. It Is constructed as foUows, référence being had 
to the accompai^ying drawings, in which 

"A is the body plate, preferably hollow Inside, and provided with ears, a. 
In which the hlnge pin, a', is mounted in the usual manner, and also provided 
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wlth an elongated slot, a", through Its outer face, as shown In Fig. 3, or as 
shown in Flg. 7, when I use the downwardly extending arm secured rigidly 
to the handle arm. 

"A relief bar, c, curved substantially concentric with the hinge pin, bas one 
end plvotally eonnected to the handle bar at c', passes through the slotway, 
a", and upon its inner end is provided wlth a head, c", larger than said slot, 
as shown in Flgs. 1 and 2; or I may use the arm shown in Figs. 5 and 6, 
rigidly secured to the handle arm. In either case, when the handle is folded 
down the bar will slide under the body plate, and be substantially concealed 
therein, and when it Is raised said bar is drawn out through said slot until 
the head engages with the inner face of the body plate adjacent to the edges 
of the slot, and said bar then becomes and is an auxiliary support to the 
handle and a relief to the hinge pin, and if the hinge pin breaks it will then 
receive and carry the whole strain. 

"I do not llmit myself to the hoUow plate having an opening or slot therein, 
as it will be évident that the plate can be made full, and the recess made in 
the outer face of the casket body." 

The English is plain and unambiguous. The only élément in the 
combination described in claim i which the patentée considered in 
the least novel was a "relief bar eonnected to said arm, and passing 
through a slot in said plate, and provided on its inner end with a 
head" ; and that head, by his own statement, must hâve been larger 
than the opening through the plate. If it were not larger, it could not 
hâve performed its function as an auxiliary support when the handle 
was raised and ready for use. The defendant's purpbse, on the con- 
trary, was, as expressed in the inventor's description, to get rid of the 
unsightly or expensive additional strengthening brace or supplemental 
handle. It used a sheet steel hinge construction throughout, placing 
the sheet steel strips on edge to obtain the greater résistance, and using 
the soft métal exterior partly for ornament and partly to support the 
steel sheets in position and to stifïen and support them against latéral 
strain. From any and every point of view, the defendant's handle arm 
produces ail the strain that exists and relieves none. It is a simple 
lever of the first order. The fulcrum is the hinge pin ; the force is 
applied at the long end of the lever when the handle is lifted ; and the 
short end of the lever is the shoulder or projection which engages with 
the inner surface of the body plate. Nothing else can be round. 
There is no diagonal tension brace, no auxiliary support. The steel 
arm is the only "arm." The slot, too small for the head through 
which the arm is adapted to slide freely under the body plate when the 
arm is folded down, seems to hâve disappeared. The head is not 
larger than the opening through the plate. The broadest application 
of the doctrine of équivalents would not permit the patent in suit to be 
so construed as to make the main arm its own auxiliary, and to con- 
sider a construction which actually increases the strain upon the hinge 
pin an infringement of one which is expressly designed to relieve the 
hinge pin. If the défendant were compelled to sustain its contention 
beyond a reasonable doubt, it has donc so upon the évidence presented 
in connection with the exhibit "Respondent's Exhibit No. lo, Strain 
Sheet of Handles." 

Let the bill be dismissed, with costs. 
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LITTLB GEM MFG. CO. t. STRAUSS et al. 

(Circuit Court, S. D. New York. July 18, 1903.) 

1. Patents^— Infringbmbnt — Pocket Safb fob Coins. 

The Brown patent, No. 450,210, (or a pocket safe for coins, construed, 
and, as llmited by the prlor art, ftèW not infringed. 

In Equity. Suit for infringement of letters patent No. 450,216 for 
a pocket safe for coins, granted to Fred. H. Brown April 14, 1891. 
On final hearing. 

Andrew Fowlds, Jr., for complainant. 
S. L. Moody, for défendants. 

PLATT, District Judge. This suit is brought for infringement of 
letters patertt No. 450,216, dated April 14, 1891, issued to Théodore 
M. Moe, assignée before issue of the inventor, Fred. H, Brown. 
Claims I, 2, and 3 of the patent in suit are at issue. The défenses set 
up are: (ï) Want of title in plaintif! ; (2) license to défendants; (3) 
license to manufacturer of the banks sold by défendants; (4) lâches, 
acquiescence, implied license, and équitable estoppel; (5) invalidity; 
(6) noninfringement. 

A careful reading of the record in this case leaves the candid mind 
quite indisposed to folio w the plaintiflf into the shadowy country 
whither one is compelled to travel if the narrow and technical views 
are adopted which its position renders necessary. The paper title 
may exist, but the method of fèachihg it is not too satisfactory. The 
license to the manufacturers may be technicaîly unsound, but in the 
forum of equity and conscience it has much merît. Lâches, acqui- 
escence, implied license, and équitable estoppel might be invoked to 
the discomfiture of the plaintifiE, if no other plainly trodden path ap- 
peared, but a situation remains which easily settles the contention. 
In the light of the prior art the patent in suit either exhibits no in- 
vention at ail, or if, after narrowing its construction, a shade of in- 
tention still remains, the defendant's device palpably fails to infringe. 
Let me, in ail brevity, set down a fraction of my reason for reaching 
such a conclusion. Claims i and 2 bf the patent in suit are : 

"(1) A pocket savings bank for coins, comprislng a tube, b, having a slot, 
0, for the Insertion of the coins, a rembvable bottom, a, at one end of the 
tube, and a thumb-screw, m, at the other, adapted to be brought to bear upon 
a column of coins within the tube, and thereby remove said bottom to open 
the bank, substantlally as descrlbed. 

"(2) lA pocket safe for coins, comprislng a tube, b, having a siot, 0, for the 
insertion of the coins, a removable spring-held bottom, a, at one end of the 
tube, and means at the other end adapted to be brought to bear upon a 
column of coins wlthln the tube, and thereby remove said bottom to open the 
bank, substantlally as descrlbed." 

Thèse are made quite spécifie by the letters of référence and draw- 
ings, and need to hâve been so, as will soon appear, after examining the 
prior art. The plaintifï is reduced to a single chance, viz., to stand 
upon its third claim, broadly and generically construed : 

"(3) A pocket safe for coins, consisting of a slotted tube, a détachable 
spring bottom, and a thumb-serew, which, by Impinglng against the colum i 



LITTLE GEM MFG. CO. V. STRAUSS. 901 

of money wlthin, forces out the détachable sprlng bottom of the tube, thereby 
openlng the bank, as descrlbed." 

To obtain a fair idea of the art as it existed when the inventer ap- 
plied himself to the discovery of the new and useful invention for 
which he daims a monopoly, it is unnecessary to dive deeper than the 
following patents: The Colby patent. No. 373,223, November 15, 
'87; the Brigham patent, No. 449,280, March 31, '91 ; the Goldsmith 
patent, No. 435,220, August 26, '90; the Hart patent, No. 449,852, 
April 7, '91. The Colby and Brigham patents were in Htigation, and 
can be followed in Colby v. Card (C. C.) 63 Fed. 462, and in Card v. 
Colby, 64 Fed. 594, 12 C. C. A. 319. The former is for a bank niade 
in the form of a locomotive or other toy. The latter is for a coin 
holder alone. Colby's invention consisted essentially of a slotted tube 
for the insertion of coins, with a détachable spring bottom, which is 
forced out by the weight of a predetermined number of coins overcom- 
ing the spring tension of the bottom. Thèse functions he combined 
with a toy, and for that reason his invention was held by the Circuit 
Court of Appeals to hâve been limited by himself. Judge Grosscup 
on the circuit, however, found that the Brigham device infringed. 
His reasoning was simple and plain : The plaintifï's construction was 
such as I hâve indicated. The defendant's device was the same, ex- 
cept that to the weight of a predetermined number of coins was added 
the pressure caused by introducing the last pièce. In the one case the 
operating force was weight, pure and simple; in the other it was 
weight plus the pressure furnished by a wedge on a solid column. 
Herein was no reasonable advancement upon or change from the 
plaintifï's idea. The patent in suit merely substitutes a screw press- 
ure for the wedge pressure, and the wedge and screw are well-known 
équivalents. The Circuit Court of Appeals sustained the reasoning 
of the Circuit Court, reversing the décision solely on the ground ad- 
verted to. If Brown lias not advanced on Brigham, and Brigham had 
not advanced on Colby, it is mathematically clear that Brown did not 
advance on Colby. Furthermore, the Brigham patent was used in 
divers ways to drive the Scoville Company, and perhaps others, into 
consenting to a decree sustaining the patent which was supposed to be 
infringed by the manufacture of the Little Gem banks. In a gênerai 
settlement the plaintifï company was organized, and everybody then 
connected therewith understood the situation and acquiesced therein. 
To put it mildly, it is at least indecorous for those novif interested to 
ask for a divorce of the Little Gem bank from the Brigham patent and 
from its associate and companion in arms, the Brown patent. 

It is unnecessary to analyze the Goldsmith and Hart patents. 

The four patents suggested show essentially the same means, com- 
bined in the same way for the same purpose, and operating in substan- 
tially the same manner, as the means employed in the patent in suit. 
When the patent in suit is narrowed, as it must be, to the spécifie con- 
struction shown therein, it requires no extended discussion to dem- 
onstrate that the defendant's construction does not infringe. The 
inclined slot of the patent in suit is absent. In place thereof is a 
straight slot and a spring lip, extending partly across the slot, which 
is displaced when the coin is inserted, and after the insertion immedi- 
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ately returns to act as a guard àgainst the removal of coins through 
the slot. In this regard the défendants' coiistruction is very much 
better than that of thç patent in suit. The défendants' construction 
has a removable bottom, with inwardly projecting spring prongs, pro- 
yided at their fore ends with outwardly extending heads, which can 
snap into an annular groove in the tube. A glance at the spécifica- 
tions and drawings of the patent in suit shows the marked distinction 
in this respect. As a compact, easily çonstructed, and cheaply manu- 
factured article, the défendants' bank is far superior to that of the 
patent in suit. Some of its superiority cornes from its doser approach 
to the prior art. To obtain a commercial success, it was certainly 
necessary to avoid those features of the patent in suit which difïeren- 
tiate that improvement from the prior art. I dispose of the case 
simply on the ground that there is no infringement. 
Let the bill be dismissed, with costs. 



WHEBL TRUING BRAKB SHOB CO. v. CAR WHBEL TRUBING 
BRAKB SHOE CO. 

(Circuit Court, W. D. New York. August 1, 1903., 

No. 169. 

1. Patents— Infringbmknt—Abhading Shob roR Car Whebls. 

The Hoffman patent, No. 605,056, for an abrading shoe for trulng up 
car wheels, held valid and Infrlnged. 

In Equity. Suit for infringement of letters patent No. 605,056, for 
an abrading shoe for truing up car wheels, issued to William M. Hoiï- 
man May 31, 1898. On final hearing. 

C. W. Parker (Parker & Burton, of counsel), for complainant. 
Cohn & Chormann, for défendant. 

HAZEI/', District Judge. This action was brought against the de- 
fendant for infringement of certain letters patent No. 605,056, issued 
to William M. Hofïman, assignor of Judson M. GrifHn, who after- 
wards assigned to the complainant. The invention described by the 
spécification is asserted to be an improvement in "abrading shoes for 
truing up car wheels." The patent has three claims. The first suf- 
ficiently sets them forth, and reads as follows : 

"(1) An abrading shoe adapted to be used for truing up car wheels, having 
in combination a metalliç shell and a filling of abrading material, and pro- 
Tided with clearance holes, substantially as described." 

The answer allèges noninfringement, anticipation, prior uses, and 
other défenses. The case cornes before the court upon a prima facie 
showing of infringement. No testimony was offered in behalf of the 
défendant, and none of the patents pleaded in anticipation are before 
me. The spécification shows a grinding brake shoe, which may be 
substituted, whenever the wheel needs smoothing, for the ordinary 
brake shoe, or may entirely displace it. The invention is adapted 
to brake the wheel and to simultaneously grind the circumference, 
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which is apt to become uneven or flattened by use, imparting to it a 
smooth and circular surface. It is practically admitted that abrading 
shoes having depressed pockets, such as the patent in suit, filled with 
abrading material, are old. The claim to patentability and novelty 
appears to consist in the combination of the filled dépressions or 
pockets and the cavities or openings between them. The form of the 
brake shoe is arched, the frame being of métal. The cavities are 
adapted to receive the détritus or fragments worn away from the sur- 
face of the wheel by the abrading shoe. The invention is not a very 
weighty one. Doubtless, however, it was an advance in the state of 
the art. There is nothing before me to remove the presumption of 
patentability and novelty to which complainant's patent is entitled. 
Lehnbeuter v. Holthaus, 105 U. S. 94, 26 L. Ed. 939. Complainant's 
Canadian patent for tliis identical invention was sustained in the 
Exchequer Court of Canada as to its validity and novelty. Although 
not an authority, the novelty of the invention is certainly strengthened 
by this décision. Except for a slight différence in the shapes of the 
pockets, which are oblong, with narrow openings in their sides, the 
defendant's brake shoe is practically the same as complainant's. 
A decree may be entered for complainant, with costs. 



CARTER CRUMB 00., Limited, v. A>IERICAN SALES BOOK CO. et al. 

(Circuit Court, W. D. New York. June 20, 1903.) 

No. 147. 

1. Patents— Infringement — Mantjpacturk op Inpringing Articlks. 

A patent secures to the patentée the exclusive rlght to manufacture, 
as well as to sell and use, the patented article, and Its manufacture by 
another without lleense constltutes an Infringement, although no sale is 
made. 
S. Same— Sales Bocks. 

The Lawson patent, No. 406,845, for a manlfold sales hook, claims 4 
and 5 construed, and held infringed. 

In Equity. Suit for infringement of letters patent No. 406,845, 
for a manifold sales book, granted to Thomas W. Lawson July 9, 
1889. On final hearing. 

Duell, Magrath & Warfield (Charles H. Duell, of counsel), for 
complainant. 

H. H. Rockwell, for défendants, 

HAZEL, District Judge. This suit in equity was brought for in- 
fringement of claims 4 and 5 of United States patent No. 406,845, 
granted July 9, 1899, to the Lawson Manufacturing Company. The 
complainant is now the owner of the patent. The défense is a déniai 
of infringement. The patent relates to sales bocks, which are ar- 
ranged to safeguard against peculation, principally by sales clerks 
or employés in retail stores. The sales slips are consecutively num- 

H 1. See Patents, vol. 38, Cent. Dig. § 397. 
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bered, and hâve between their f olds a manif old slip for duplicating 
the inscription made by the salesman upon the sales slips. Glaim 4 
substantially describes the sales slips as beihg zigzag folded, and then 
interîolded with the copy slip. Claims describes a, séries of zigzag 
folded sales slips, consecutively and intëgrally connected with a séries 
of alternatîng slips for receiving fac simile copies of entries made upon 
the sales slips. The arrangement of the slips appears to be quite 
simple. It wais skillfully contrived, and the utility has been estab- 
lished beyond dispute. The public gèherally appear to hâve ac- 
quiesced in thé validity of the patient. The proofs tend to show that 
the patent has been quite generally respected. The manufacture and 
sale of the manifold sales books has been carried on without any 
other person presuming to seriouâly question the complainant's ex- 
clusive right. Twice before, however, complainant's rights were 
questioned, but in neither instance, through submission to the ex- 
clusive right ôf the patentée, was it necessary to judicially détermine 
the validity of the patent or the scope of the claims. On the argu- 
ment it was conceded that the method employed in manufacturing 
the Peck and Owen books, so called, was quite difïerent from that 
employed in the manufacture of complainant's sales books, and there- 
fore tiie alleged infringement as to those books was not pressed. It 
was, however, contended that the Heydolph exhibit, printed and num- 
bered consecutively, with leaves zigzag folded in séries, infringed the 
involved claims. The leaves of this exhibit, without a cover, tech- 
nically may not constitute a manifold sales book as much as that man- 
ufactured and sold by the complainant, but I think that the arrange- 
ment of leaves in séries, zigzag folded, and numbered consecutively, 
bring them within the intent of claims 4 and 5. It is contended by 
the défendants that there was no infringement because there was no 
sale and no use of the infringing article, and, further, that the leaves 
arranged as stated were intended simply as a sample, to illustrate the 
manner of folding. It appears from the évidence that the sample was 
used to procure orders for this style of manifolding. On the whole, 
the évidence abundantly discloses the making and threatened sale by 
the défendants of the patented article. The law gives to the patentée 
the sole and exclusive right, for a period of years, to make and sell the 
invented article for which the patent was granted (Rev. St. § 4884 
[U. S. Comp. St. 1901, p. 3381]), and, therefore, a person who makes 
an article, the exclusive right to make the same having been granted 
to another, becomes an infringer. 

A decree may be entered with costs, but without an accounting, 
restraining the défendant from making and selling manifold sales 
books, or leaves in semblance of the sales book, as herein described. 
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'• THE APACHE (two cases). 

(District Court, E. D. South CaroUna. July 15, 1903.) 

1. Salvagk— What Constitutes Salvage Service. 

Any service lendered to a vessel in péril or distress which in any 
measure conduces to its safety is in the nature of a salvage service, and 
is to be compensated as such, unless the clalmant pleads and proves a 
binding contract that the work done should be paid for at ail e vents; 
and such service is none the less a salvage service because the péril ap- 
prehended did not befall, or because the labor expended was inslgnificant, 
and performed wlthout actual risk, such considérations affecting only 
the amount of the compensation, and not the principle on which it is 
awarded. 

2. Samb— Compensation— Services Considered. 

The steamship Apache, a neW vessel, worth from $200,000 to $350,000, 
and carrying a cargo valued at $50,000, was injured in a collision in the 
night when entering Charleston Harbor, having a large hole knocked in 
the side, which caused one hold to Immediately fill. She was beached 
by her master about 500 feet away from the main channel inside the 
jetties, and withln the harbor limits, but about 5 miles from the docks. 
In the mornlng two tugs went to her assistance. They assisted in pump- 
ing her out, and at high tide made an unsuccessful attempt to pull her off 
Into deep water. About five days later, a patch having been procured 
and put on, she was again pnnmped out and floated, and then taken to the 
city by the tugs. She was at no time in serious danger of siuking, hav- 
ing six water-tlght bulkheads, five of which were uninjured; nor did 
she settle in the sand. The weather was mild, and the sea calm, the 
highest velocity attained by the wind being 30 miles an hour for a short 
tlme only. She was protected from the open sea by the jetties. During 
the five days the tugs remained and were used In taklng the passengers 
to the city, going on errands, and doing such service as was required, 
but initiating no plans for relievlng the ship, and rendering no services 
which Involved danger. They were not equlpped for wrecking purposes, 
but were engaged In towlng, were worth from $20,000 to $30,000 each, 
and their ordinary hire was worth from $75 to $100 per day. Helck, 
that they were entitled to compensation as salvors, but, in view of the 
fact that the ship was not In great peuil, and that the service was not 
dangerous nor arduous, an allowance of $1,500 each was as large as 
could justly be made. 
8. Same^Suit to Recoveb for Services — Exorbitant Bemands. 

An award for salvage services will not be abated because of the exor- 
bitant demands of the salvors made before suit, where their libel de- 
manded no particular sum, and they did not attempt to hold the vessel, 
but permltted her to go, and agreed to accept a bond to be flxed by the 
court. 

In Admiralty. Suit to recover for salvage services. 

Nathans & Sinkler and Mitchell & Smith, for libelants. 
Bryan & Bryan, for respondents. 

BRAWLEY, District Judge. Thèse libels for salvage were, by 
order of the court, Consolidated for the purpose of taking testimony 
and entry of final decree, but the interests of the libelants remain 
distinct, and hâve been separately presented to this court. They are 
for services rendered to the Apache, a large and valuable steamship 

f 2. Salvage awards In fédéral courts, see note to The Lamington, 30 G. C. 
A. 280. 
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belonging to the Clyde Steamship Company, and plying regularly 
between the ports of New York, Charleston, and JacksonviUe. On 
the morning, pf October 9, 1902, on her way from JacksonviUe to 
Charleston, with about 20 passengers and two-thirds of a cargo, she 
was struck by the steamship Iroquois, of the same line, on her port 
side, aboùt 30 feet abaft her stem, and a hole about 20 feet wide on 
her main deck and about 10 or 12 feet wide at the water Une was 
driven into her, and her No. i hold was almost immediately filled 
with water. The colUsion occurred at half-past 2 o'clock a. m., at 
about high water, in the main channel, about two miles from the 
entrance of the jetties. Her, master, not then knowing the extent 
of his injuries, immediately thereafter ran her on the flats or sand 
bar to the north of the main channel, where she lay during the period 
covered by the services for which compensation is now sought. The 
Apache is an iron steamship, about three years old, about 350 feet 
in length, and testimony of libelant fixes her value at $350,000 and 
for the claimant at $200,000. It is agreed that her cargo, consisting 
of cross-ties, naval stores, and cotton, was of the value of fifty or 
sixty thousand dollars. Revel, managing owner of the Waban, was 
summoned by téléphone between half past 3 and 4 o'clock on Thurs- 
day morning, October çth, by Nickerson, the superintendent of 
wharves of the Clyde Company, to get the Waban ready, and render 
assistance. He immediately got up and went down to the tug, where 
he met Nickerson and Mansfîeld, the head stevedore of the Clyde 
Company, ■yyith some longshoremen, and they went down to the 
ship, arriving there between 5 and 6 o'clock. His testimony is that 
Nickerson, on the way down, said, "We will make no agreement for 
this work; we ^yill go down and render what assistance we can to 
the ship;" and that he replied, "Ail right." Nickerson's testimony is 
that he met Revel on the wharf, and told him that : "We would go 
out to the Apache; :that she was beached; and told him that we 
wanted to use the tug. , I told him it was not a question of salvage, 
but simply by the hour or by the day, as we needed him;" and that 
Revel replied, "Ail right." Igoe, the master of the Protector, heard 
of the disaster from Revel about half past 4 o'clock, and immediately 
went down on his tug to the ship, arriving about 6 o'clock, and asked 
Bearse, the master of the Apache, if he \yanted any assistance, to 
which he replied that he wanted some Hghters, but did not want the 
tug; that he would send the Waban for the lighters. The price for 
the lightersTr-$50 , each per day — was agreed upon. Shortly aîter- 
wards Bearse iiiformed him that he would take both the tugs, but noth- 
ing was said as to compensation for the, use of the tug. The Waban 
was sent up to the city with passengers, and the Protector was sent 
to bring down the lighters. Shortly. after the Waban returned.to the 
ship, she cômmenced pumping in the fire room, and continued pump- 
ing until about I o'clock. A more detailed considération of this 
service will bç had hereafter. The Protector did no pumping on that 
day, and ai ijO'çlock the pumping ceased, and, it being then about 
high water, an attempt was made to pull the ship oflf, both tugs puU- 
ing at the Stei;n and the ship using her own power. This efjort was 
unavailing. Tfte tugs are described as first-class towboats. . They 
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had no wrecking cables or kedges or other wrecking apparatus. 
The tugs remained in attendance upon the ship, carrying messages 
and officiais to and from the city, and tovving lighters whenever call- 
ed upon, which lighters were loaded by the stevedores of the ship 
until Sunday night. By that time Pregnall, who had been employed 
for that purpose, had made a shutter or patch, designed to cover the 
hole in the ship, and after this patch was applied both tugs and the 
pumps of the ship commenced pumping out No. i hold, but, after 
pumping about an hour, it was discovered that the patch was not 
sufficiently tight, and it was taken ofï, and some additional mattresses, 
furnished by the ship, were battened on it, and on Monday morning 
it was again put in place, and the hole so far made tight that pump- 
ing was again resumed. A large pump furnished by Pregnall, the , 
ship's pumps, and the pumps on the tugs succeeded at about half 
past 12 o'clock in pumping out the water from hold No. i, when the 
ship floated, and the tug Rescue, of the Merritt Company, which 
had been summoned from Norfolk (a large and powerful wrecking 
tug, equipped especially for wrecking purposes), and had arrived on the 
scène the afternoon before, towed the Apache up to the city, where 
she was put upon the sand bar near the Battery until she could be 
repaired so as to résume her voyage to New York. In coming up 
to that point the two tugs were lashed alongside, using their pumps 
and backing, the ship being brought up stern foremost. The serv- 
ices of Pregnall and of the diver employed by him and of the tug 
Rescue are not involved in this case. The lighters hâve been paie! 
for, and the sole question is as to the proper rémunération to be 
awarded to the libelants for services thus briefly related, and which 
will be considered later more in détail. 

The fîrst point to be determined is whether, as contended by th?, 
claimants, thèse services are to be considered in the Hght of mefc 
harbor service, to be compensated upon a quantum meruit with a 
bonus, or whether they should be considered in the light of a salvage 
service, where the award should not rest upon the narrow ground of 
mère compensation pro opère et labore, but upon the larger policy 
of the maritime law, looking to merit and efïort and péril in the duty 
of encouraging assistance in cases of distress. Any service or as- 
sistance apphed for or received by a vessel in péril or distress which 
in any measure conduces to its safety is in the nature of salvage serv- 
ice, and is to be compensated upon principles more libéral than or- 
dinary work. This rule of the maritime law is not established for 
the benefit of individuals, but rests upon the sound principle that it is 
to the gênerai advantage of ail interested in property exposed to the 
périls of the sea that sufficient inducements should be held out to ail 
who are in position to render aid to make extraordinary exertions 
to save such property from péril, To displace a claim for salvage, it 
is necessary that parties who seek the protection of any other rule 
of compensation should plead and prove a binding contract that 
the work donc shall be paid for at ail events. It is none the less a 
salvage service that the péril apprehended did not befall, or that the 
labor expended was insignificant, and performed without actual risk. 
Thèse considérations afïect the quantum of compensation, but not 
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the nature of the service, or the principles by whicli that compensation 
is to be raeasured. I am of opinion that the claimants hâve failed to 
prove a binding agreement Which would displace the claim for 
salvage, and that compensation for the services rendered must be 
tested and measured by the rules and principles which usually govern 
in salvage cases. 

H The case is not one which présents much difficulty. The wit- 
ïiesses were ail examined before me, and, while there was a disposition 
on the one side to magnify, and on the other side to minimize, the 
services and the dangers, which is always to be expected where the 
interest or basis of witnesses gives cûlor to their testimony, there is 
no room for any reasonable doubt as to the essential facts. 

1. As to the location of the ship. She was put ashore by her mas- 
ter on the sand bank, about 500 feet from the main channel, at a 
point about 2 niiles from the mouth of the jetties, and inside of the 
jetties, sheltered to the north by SuUivan's Island, to the east and 
northeast by the jetties, which were submerged at the SuUivan's Is- 
land end, with Morris Island to the southwest, and about 5 miles 
from the wharves of the city. The testimony is that fîshing boats 
and pilot boats were accustomed in bad weather to corne inside the 
jetties for safe anchorage, and to lie about that point. It is within 
the coast survey chart of "Charleston Harbor and its approaches." 

2. The gr«atest velocity of the wind at any time while she lay there 
«^as on Friday afternoon, as appears by the officiai weather report, 
and that was 30 miles an hour, with decreasing velocity Friday night. 
In the scale of wind printed in the officiai newspaper weather re- 
port every morning, which was offered in évidence, light wind 
is I — 10 miles an hour; fresh wind, 10 — ^20 miles an hour; brisk 
wind, 20-^30 miles an hour; high winds, 30—40 miles an hour; 
gale, 40 — 6ô miles an hour ; hurricane, 60 miles and upwards. The 
hurricane season in this latitude had passed, although there is one 
notable instance of a cyclone late in October. The testimony 
of ail the seafaring men aboard the ship is that there was at no 
time more than a brisk wind, and that was on Friday afternoon. 
The greater part of the time there was a hght or fresh wind. Two 
photographs were ofïered ' in évidence — one taken on Thursday at 
3:15 p. m., and the othef on Friday at 4 p; m. They hâve the ap- 
pearance of a ship lying in asummer sea; and in the photograph on 
Friday afterndOn, when the wind was 28 miles an hour, according 
to the cha:rt, and within 2 miles of the highest velocity, a small fishing 
boat appears near the shipj with full sail, standing up straight. It 
thus clearly appears that thé ship was in no actual danger from high 
winds at any time while she was açround. 

3. The ship had six iron bulkheads, extending to the upper be- 
tween-decks : First, the collision bulkhead, which was 24 feet from 
the stem, uninjured by the collision; the second 100 feet from the 
first; the thîrd 53 feet from the Second; the fourth 43 feet, the fifth 
28 feet, and the last 20 feet, from the stem post. The collision oc- 
curred in the channel in'deep wa;ter, and the blow, 20 feet wide on 
the main deck and 10 or 12 feet on the water line, câused No. i hold 
to fill immediately. That she did not sink at once is proof that her 
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other bulkheads were intact, and that «he had floating capacity 
enough to keep her from sinking. No i hold is loo feet in length, 
and the testimony is that at no time did the water rise to within 
more than 5 feet from the top of the forward bulkhead. There was 
a leak in the bulkhead separating No. i and No. 2 holds. No tes- 
timony was ofïered as to the cause of this leak, except that it was 
•supposed to be due to the starting of some rivets, and the water rose 
in No. 2 hold five to seven feet. Both holds, No. i and No. 2, were 
filled with cross-ties, naval stores, and cotton. The testimony of al! 
the experienced seafaring men is that the ship, with ail her other 
bulkheads intact, loaded, as she was, with lumber and other floatable 
cargo, would not hâve sunk if she had been in deep water. The most 
conclusive proof that such was their opinion at the time, and not a 
mère opinion formed after the fact, is found in the efïorts whicb 
were made on Thursday to pull her ofif into deep water and brin g 
her to the city, for it is not crédible that such efforts would hâve 
been made if there was any appréhension of her sinking. My conclu- 
sion, therefore, is that she was in no danger of sinking from the water 
which was in her, first, because, by the law of her construction, with 
five water-tight bulkheads unimpaired, she was designed to float 
notwithstanding the filling of one or two of her holds ; second, be- 
cause she did not sink immediately after the colHsion, when her No. 
I hold must hâve filled immediately; third, that is the testimony of 
ail the experienced seafaring men who were aboard of her, suppor^ed 
by the fact that her master, an intelligent and capable navigator, en- 
deavored to pull her off and put her in deep water; fourth, because 
the character of her cargo was such as to add to her floating capacit\ . 
The next danger to be apprehended in the position where she lay 
was that from defective bulkheads, or otherwise, she would take in 
more water. The testimony is abundant and conclusive that the high- 
est water in her was never nearer than five feet to the top of her 
bulkhead, going down when the tide was low and rising with the 
tide, and no witness has testified that there was any material change. 
As already stated, there was a leak from some unexplained cause in 
the bulkhead separating No. i hold from No. 2 hold, and the latter 
had five to seven feet of water. The testimony of the engineer of the 
Apache, an uncommonly intelligent witness, is that he attempted to 
pump out No. 2 hold with bis donkey pump, having two suctions 
there ; that, finding that this did not keep the water down, he opened 
the sluice gâtes from No. 2 hold into the tire room hold, so that he 
could use the other suctions from the donkey pump connected with 
the fire room bilge, in addition to the suctions in No. 2 hold ; that 
the water in the fire room was always under his control by the 
use of the sluicegates, which were worked from the main deck by 
a rod, and opened and closed at his pleasure, and that at no time was 
it higher than 23/2 feet from the skin of the ship. No other witness 
has contradicted this testimony, for no one else saw it, and he fur- 
ther testifies that there was no danger at any time of the water get- 
ting to the furnaces and tires, and that the ship's engines were always 
at work. That the ship's engines were at ail times working there is 
no doubt. In addition to the donkey pump, the ship had a circulât- 



910 124 FBDBRAt REPOETER. 

ing pump and a sanitary pump. Thèse had no direct connections 
with the fîre-room hold, and, in order to use them,: the sluices Con- 
necting the fire-room hold with the engine-room hold had to be 
opened ; but the engineer testified that he did not wish tô let the water 
by that method into the engine room, because he did not wish the 
dirt and slime in the engine room, but in case of any danger or neces- 
sity he could hâve done so, and controlled easily ail the water that 
could thus hâve entered. To avoid bringing the water into the en- 
gine room, he sent to the city on Thursday, and got a pipe through 
which he made connection for his sanitary pump through the fire- 
room bilge, thus being able tO use his sanitary pump, as well as his 
donkey pump, in pumping water from the fire room. The testi- 
mony is that the capacity of the donkey pump was 285 gallons per 
minute, and of the sanitary pump 117 gallons per minute. The cir- 
culating pump had a capacity of 4,200 gallons per minute, but it ap- 
pears that that pump was not used in pumping water from the ship. 
After the unavailing attempt to pull the ship ofï, commencing Thurs- 
day afternoon at i o'clock, high tide, Bearse, the master, who had in 
the meantime sent for a diver, determined that the only thing to do 
was to put a patch on the ship over the hole, and a ship carpenter 
was employed to make such a patch, and the tug Protector was used 
to put out one of the ship's anchors. On Friday night, on the high 
tide, when the wind veered, the ship swung around on her forefoot 
on the sand as on a pivot, and, from heading north, lay henceforth 
heading east by south, not pulling on her anchor, and lay henceforth 
in that position. Pregnall, the ship carpenter, finished the shutter or 
patch or coflferdam, as it is variously called, on Sunday, and on Sun- 
day afternoon it was carried down to the ship, and with his diver and 
the ship's crew the patch was put in position over the hole, and an 
attempt was made to pump out the No. i hold, the tugs assisting in 
the pumping; but when it was discovered that the patch was not 
tight, the pumping ceased until the next morning, when, the patch 
having been made tight, pumping was resumed. A large pump had 
been obtained from Pregnall with a capacity of 1,283 gallons per 
minute at 50 révolutions, doubled at 100 révolutions. The capacity 
of the ship's pumps, the donkey and the sanitary pump, has been al- 
ready stated. The pumps of the Waban and the Protector are of 
about the same capacity, and the testimony as to their capacity is 
somewhat confusing. 'The exigencies of the case do not seem to re- 
quire that this point should be determined with mathematical ac- 
curacy, and, although there is gome testimony that the Waban's 
pump was defective, because it had no air chamber, I am of opin- 
ion that the two tugs together were able to pump somewhat more than 
the two pumps of the ship which were in use, and somewhat less than 
Pregnall's pump. The pumping on Monday commenced at 10 
o'clock, and was continuons until 12:30, when the water in No. i 
hold was so far pumped out that the ship floated. This service was 
attended with no risk whatever, as the wind was light. The tugs 
remained by and lashed to the ship until she was pulled up to the 
hard ofï the Battery on Monday afternoon, the tugs pumping on the 
way up. During the remainder of the time the tugs lay by or 
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near the ship, carrying messages or officiais to and fro, and carryr 
ing lighters when called upon. It is not claimed in behalf of the 
tugs, or proved, that they devised any plans for the salving of the 
ship, or made any suggestions looking to that end. They obeyed 
ail orders that were given, and did ail that they were told to do. 

The case for the claimants is that the tugs, which had frequently 
theretofore been employed by the steamship company in harbor sery- 
ice, were hired for such services as were needful, with the understand- 
ing that they were to be paid for at the customary rates; that they 
were used in such services as were demanded of theip as a con- 
venience, and not as a necessity ; that the ship could hâve put her pas- 
sengers ashore in her own boats on Sullivan's Island, where there was 
a trolley line; that with her own pumps and with the pump hired 
from Pregnall she could hâve pUmped herself out ; that with her own 
boats she could hâve laid the anchor which was carried out by the 
Protector, and with her own steam she could hâve taken care of her- 
self where she lay, and corne to the city; and that the only service 
rendered by the tugs that she could not do herself was in towing light- 
ers to the city, which lighters were loaded by her own stevedores, 
at her own expense, and that she was at no time in actual péril. 

The case for the libelants is that on Thursday morning the ship 
was in danger of the water getting into her engine room and put- 
ting out her fires, and of thus being rendered helpless ; that she was 
at ail times in an exposed position, in danger from winds and seas : 
that she was in danger of sinking into the sand ; that she was in dan- 
ger of getting ofï into deep water, where the services of the tugs 
would be needful; and that their pumps materially contributed in 
getting the water out; and as material évidence tending to show 
that the ship was in danger they point to the fact that on Saturday 
a wooden bulkhead was erected on the main deck aft of the forward 
hatch, which could only hâve been done in the appréhension that the 
ship would sink to a point below that to which the iron bulkheads 
extended, and as further évidence of apprehended danger they point 
to the summoning of the Merritt wrecking tug Rescue. Thèse varions 
contentions will be considered in order. 

(a) As to the pumping on Thursday morning, I find nothing in 
the appearance or manner of the engineer, Tinnerholn, to lead to the 
conclusion that he was not truthful in his testimony as to the water in 
the fire room, which, as already related, is that this water was brought 
there by him from No. 2 hold, through the opening of the sluices, and 
for the purpose of pumping it out, and thus lightening the ship pre- 
paratory to the attempt to pull her ofif. It is hardly conceivable that 
there could hâve been any imminent danger from that quarter with- 
out Capt. Bearse being apprised of it, for he testifies that when 
he saw the Waban pumping he asked the engineer why he was 
doing it, and he said, "As the boat was lying there doing nothing, and 
he supposed she was employed by the ship, he used her pumps as a 
convenience to assist him in pumping the iîre room out." This pump- 
ing by the Waban did not commence until lo o'clock, and, if there was 
imminent danger, it is not to be believed that he would not hâve been 
put to work at an earlier hour, or that the Protector, which had equal 
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facilities with the Waban for pumping, and which arrîved at the ship 
about 6 o'clock, should not hâve been put to pumping, instead of 
being sent off to the city for lightèrs/ Àll thèse considérations tend 
to confirm the credibility of the erigineer. 

(b) The danger to the ship frorà seas and winds haà already been 
stated. 

(c) As to the érection of a wooden bulkhead across the forward 
hatch, this was donc under the direction of Selden on Saturday, when 
he arrived aboard the ship, and the reason given for it in his direct 
testimony was that "it was put there to guard against any possible 
danger that might arise from anything that we knew not of." In 
his cross-examination, in reply to questions evidently tending to that 
end, he gave some frivolous explanations of the possible uses of this 
wooden bulkhead; but it is évident that the witness, who was a nerv- 
ous old gentleman, and who, as he testifies, was finding fault with 
everybody and everything, in his anxiety to get the ship ofif, testified 
correctly in chief that this bulkhead was put there to guard against 
any possible danger that might arise from any unknown cause. It 
was removed the same day by Capt. Pennington, the port captain of 
the Une, aiweather-beaten mariner of large expérience, and who had, 
since his retirement from the command of ships, considérable ex- 
périence in the wrecking business. He regarded the bulkhead as un- 
necessary and useless, and it was removed. 

(d) As to the danger of the ship settling, this was not one of the 
dangers alleged in the libel, but some testimony has been adduced 
upon the point, mainly that of Smith, the diver, who says that he ex- 
amined the ship at the point of collisiofi on Saturday, and again on 
Monday; that on Saturday the rent or hole was 4}4 feet above the 
sand, and on Monday, when he put the patch on, the hole was about 
6 inches above the sand. He does not testify as to whether there was 
any accumulation of sand on the other side of the ship, or forward or 
aft the hole. The testimony of ail the witnesses on the ship is that 
she did not sink or settle in the sand, and the probability is that the 
deposit of sand described by Smith Was caused by the moving sands 
arrested by the current striking the side of the ship. As it has not 
been suggested or proved that the tugs did anything to ward ofï this 
danger, or could hâve done anything if it had supervened, it is difiicult 
to see how the fact, if fully proved, would enter as an ingrédient in 
fixing the value of the salvage service. That the ship did not settle 
was proved by the event, for, as soon as the water was out of the 
hold, she floated. The danger of the ship sinking has already been 
considered, and it has not been proved that the tugs did anything or 
could hâve done anything to prevent her sinking, and one of the in- 
grédients of the salvage services claimed is the attempt to pull her oflf 
on Thursday, when, if this contention is well founded, they would 
hâve moved her from a place of safety to a place of danger. The ship 
could not bave been in danger of settling in the sand and of slipping 
oflf and sinking in deep water both at the same time. 

(c) The sehding for the Merritt tug Rescue is adduced as évidence 
that the ofïicers of the ship considered it in péril. After the demon- 
strated inability of the libelant tugs to pull the ship oflf on Thursday» 
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•Jt was apparent to those on board that some greater and other facili- 
ties were needed in the salving of the ship than those which the two 
tugs would afford, as they had no wrecking apparatus, no cables or 
kedges, and had exhausted their efforts on Monday at high tide. If 
she was to be pulled off, a wrecking tug with ail of the wrecking ap- 
paratus would be needed. If she was to be patched and floated, 
something more was needed to enable her to make her voyage to 
New York than the temporary wooden patch provided by Pregnall. 
The wrecking tug Rescue was provided with ail of the needed appa- 
ratus for thèse two purposes, and, as a matter of fact, she did provide 
ian iron patch, which was put on after the ship was brought up to the 
city, thus enabling her to go safely to her home port. 

From the foregoing review, it clearly appears that none of the 
ingrédients which justify a large award entered into this service. 
There was no imminent péril from which the ship was rescued; no 
risking of lives to save property; no going out into tempestuous 
weather, for the thermographie record of the weather bureau shows 
that the weather was mild and balmy, the maximum température 82, 
minimum 59 ; nor was there any severe labor, any expenditure of skill 
or ingenuity in devising or suggesting plans for saving the ship; in 
fact, nothing to distinguish the services hère from ordinary harbor 
and towage services, except the fact that they were rendered to a ship 
in distress. That the Apache was a ship in distress, lying aground, 
with a gaping wound in her side, her main hold flooded with every 
tide, is a fact not disputed ; and that she was in some degree of péril 
is also clear, for, although the protecting arms of the jetty saved her 
from the tierce grip of the sea, and technically, perhaps, within the 
harbor limits, she was in an exposed position ; and although in some 
degree self-helpful, the fact that she kept the tugs near her indicated 
that she felt the need of them. In salvage, as in life, "they also serve 
who only stand and wait." It is the policy of the maritime law to 
encourage spontaneous services rendered in going to the aid of a ship 
in distress by giving some rémunération beyond the value of the work 
actually done, as an encouragement to induce the salvor and future 
salvors to incur risk in saving life and property; but this extra ré- 
munération is always proportioned to the risks encountered and the 
services actually rendered, and it is never the policy of the law, nor in 
accordance with justice, to allow a situation created by calamity to be 
converted into an opportunity for extortion. 

It remains only to fix the amount of the award. There is no pré- 
cise rule or criterion by which that is to be measured, and it rests 
largely in the conscience and légal discrétion of the court, enlightened, 
as far as it may be, by the décisions in other cases ; but, as no two 
cases are precisely alike, this is an uncertain light. Two cases hâve 
been pressed upon the attention of the court: The. George W. 
Clyde, 86 Fed. 665, 30 C. C. A. 292 — where a schooner, badly injured 
by a collision, was in apparent danger of sinking immediately in 
water 60 or 80 feet in depth. Two tugs, happening to be near, took 
her in tow, and safely beached her about a quarter of a mile away in 
less than a quarter of an hour, and a reward of $1,000 for salvage 
services was made by the District Court and confirmed by the Court 
124 F.— 58 
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of Appeals. ' In the case ofthe Apache she was safely beac&ed by 
lier own exèrtion before the tiigs came to her assistance. In other 
words, the service of the tugs commenced hère at the point where in 
the case of the Clyde the services ended; the imminent danger, if 
there was any, being over. In the case of The Flottbek, ii8 Fed. 
954/ 55 G. C, A. 448, the ship was driven by a gale to dangerous 
proximity to rocks and reefs near Cape Flattery, on the Pacific Coast, 
on the night of January I3th, and the steamship Mateawan, soon 
after daylight on the mornihg of the I4th, responding to signais of 
distress, attempted to take her in tow in a raging storm, but, finding 
that he could not rescue her without endangering his own vessel, her 
captain went on his way, promising to send relief, and on the night of 
he I4th the steam tug Holycike was dispatched from Seattle to her re- 
lief, and, being joined by the tug Wandérer, the two proceeded towards 
the cape, encountering heavy séas, which disabled the machinery of 
the Holyoke. The steam tug Tacoma joined the Wandérer, and 
arrived in the vicinity of tlie Flottbek on the morning of the i6th. 
By that time the mate and half the crew of the Flottbek had aban^ 
doned her, reaching the land in a lifeboat. The distress signais were 
flying when the tugs arrived. The wind had abated, but there was a 
heavy sea, The finding of the court below that the ship, when res- 
cued, was in a position of great péril, was sustained by the Court of 
Appealsj and the reward of $22,830 was reduced one-third by the 
Court of Appeals. The circumstances hâve no analogy to those now 
under considération. The case of The Excelsipr (D. C.) 19 Fed. 
436, has niore likeness to that now considered than any which has 
been brought to my attention. There a large passenger and freight 
steamer, after passing Sewell's Point on her way out of Norfolk, 
came into collision with a tugboat, which drove a hole into her hull 
some 8x10 feet in dimensions. Her master beached her on Hampton 
Bar. She hàd filled with water, the sea coming over her main deck. 
She was entirély helpless, and the court held that the danger of pos- 
sible destruction of her, though not certain, was imminent. The 
salvage service was rendered by the Baker Salvage Company with 
great energy', promptitude, skill, and success. The ship and ail of 
her cargo, of the value of $160,000, was saved. The award was $6,000, 
by Judge Hughes, who was noted for great liberality in salvage cases, 
and who repeatedly held that salvage services on the South Atlantic 
Coast ought to be more liberally rewarded than farther north, owing 
to the greatér dangers and fewer facilities ; and the fact that the Baker 
Company was the only fully equipped wrecking company available, 
and that it maintained at great expense an ample dutfît of divers, 
wrecking vessels and apparatus, is commented oii as an inducement 
to a larger réward. In the case of The Excelsior ail ôf the work of 
the moving the cargo, providing divers, patching the hole, and lift- 
ing the shipi 'ïi'hich wàs submerged, was dorie by the salving com- 
pany. In this case the tugboats had no spécial equîpment for salvage 
purposes, and earned their livelihood in their regular avocation as 
towboats. The value of the property hère is about double that in 
The Excelsior, but there is a much greater disproportion in the na- 
ture and value of the seirvices rendered. 
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I fincl the value of the tugs to be from $20,000 to $30,000 each, and 
that a fair rémunération for ordinary towage services would be $75 
or $100 per day. In view of the promptness with which they went to 
the assistance of a vessel in distress, of their abandoning ail other 
work, and standing by her, ready and wilHng at ail times to render 
such assistance as was demanded, I am of opinion that an award of 
$1,500 each would be a fair rémunération. The sum of $1,250 apiece 
was ofifered by the claimant, with an intimation that, for the sake of 
a settlement, they would pay $1,500 each. If that sum had been 
tendered or paid into court, costs would hâve been denied to the 
libelants. As it was not done, costs must follow the decree. 

I am asked to abate the award, in view of the exorbitant demanda 
of the libelants, and authority is cited in support of such request. 
The demand of $25,000 made by the libelants was unconscionable, 
and grossly exorbitant, and, if it had been followed by an attempt to 
hold the ship, I would not hesitate to dîminish the award on that ac- 
count; but the testimony shows that the ship was allowed to sail 
upon the written assurance of her proctor that he would give vvhat- 
ever bond was required, and the amount of the bond was fixed by the 
court at $15,000. This amount was fîxed by it upon the allégations 
in the libels, many of which hâve not been supported by the testi- 
mony, but, as no spécifie sum was demanded in the libels, I am of 
opinion that this is not a case where I would be justified in diminish- 
ing the amount, which I consider fair and just, because of demand 
made before the libels were filed. 



In re DRESSER et al. 
(District Court, S. D. New York. July 20, 1903.) 

1. BANKEtrPTCT— AKRBST OF BaNKRDPT— EXEMPTION— TiMB. 

Bankr. Act July 1, 1898, § 9a, subd. 2, 30 Stat 549, c. 541 [U. S. Comp. 
St. 1901, p. 3425], provides ttiat a bankrupt shall be exempt from arrest 
on civil proeess issuing from a state court except on a debt or claim from 
which his discharge in bankruptcy would not be a release, "when in at- 
tendance on a court of bankruptcy, or engaged in the performance of a 
duty Imposed by the act." General Order No. 12 (18 Sup. Ct. vi) provides 
that the bankrupt shall receive protection against arrest, to continue until 
final adjudication on his application for discharge unless suspended or va- 
cated by order of court. Held, that the bankrupt's exemption from arrest 
was not restricted to particular occasions when his physical attendance in 
court was required, or he was actually engaged in performing some re- 
quired duty, but that the court was authorized to release him from arrest 
on his furnishing bond to obey the orders of the court, and not départ 
from the jurisdiction during the continuance of such exemption. 

In Bankruptcy. Exemption of bankrupt from arrest upon civil 
proceedings in a State Court, while he is in attendance upon the bank- 
ruptcy court in the performance of his duties to the bankrupt estate. 

Morris J. Hirsch, for the motion. 
Cliflford W. Hartridge, opposed. 

ADAMS, District Judge. This is a motion on the part of the bank- 
rupt Dresser for the continuance of an injunction, heretofore granted 
upon his pétition, pending the return of an order for Mary R. H. 
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Mayer to show cause why she and her agents, and the Sherifï of the 
County of New York, should not be restrained from executing, or 
attempting to exécute, an order granted by the New York Suprême 
Court for the arrest of Dresser in an action brought therein by Mayer 
to recovér damages for the conversion of fifty $i,ooo bonds of the 
Mexican Central Railway Company, delivered to the bankrupt on the 
5th of November, 1902. 

The pétition allèges that on the 7th day of May, 1903, an involun- 
tary pétition was filed against Dresser and his partner and that there- 
after, on the pth day of July, 1903, they were duly adjudicated bank- 
rupts ; that the action in the State Court was instituted and the arrest 
threatened and that unless the court should intervene to stay the exé- 
cution of such order, the petitioner would be incarcerated in Ludlow 
Street Jail, the County Prison of New York County. The pétition 
further allèges that the petitioner is in attendance upon this court by 
reason of his adjudication as a bankrupt and is ready and will at ail 
times obey any and ail orders that may be made by this court; that 
he is informed that the référée in charge of the case is about to call 
a meeting of the creditors. He therefore asks that the plaintiff Mayer 
be restrained until a final adjudication be had upon an appHcation for 
discharge or until the time limited for such appHcatio'n has expired. 

The plaintiflf has fîled the fôllowing afifidavit in reply: 

"State of New York, County of >*ew York — ss. 

"Charles W. Mayer, being duly sworn, déposes and says that he is the 
attorney in fact for Mary ît. H. Mayer, the plaintiff in a certain action foi- 
conversion, In the New York Suprême Court, New York County, in which 
Daniel Le Roy Dresser, one of the Bankrupfs in this proceeding is défendant, 
iind in which an order of arrest has been issued, and that he i-esides at No. 
267 Fifth Avenue, in the Borough of Manhattan, New York City. 

"That he has personar inbwledge of all'the facts and etrcùmstanCes con- 
nected with thé transaction between Daniel Le Koy Dresser, and déponent, 
as attorney. in fact for Mary E. H. Mayer. Thsit ail the said transactions were 
conducted by déponent personally. 

"That although the formof action of said cpmplaint, stated simply, was one 
of conversion, }n addition to the faets therein stated, and upon information 
and belief, the défendant, Daniel Le Roy Dresser obtained the said bonds 
by false pretences, and under a trust agreément to keep the said bonds in his 
possession» subject to the order of the said Mary K. H. Mayer, with intent 
to defraùd the plaintiff In the action herelnbefore mentioned. 

"On Information and bejléf that, within two day s after déponent deposited 
said bonds w;itji said Daniel Le Roy Dresser, under said Trust Agreément, 
the said Daniel Le Roy Dresser disposed of said bonds for his own use, whlch 
was his intention at the time he indueed déponent to deposit said bonds with 
liim. 

"That being in, Ignorance of the above facts déponent on the 9th day of 
February, 1903, demanded of said Daniel Le Roy Dresser the return of the 
said bonds, which said I>resser refused although the said Dresser at said 
time stated to déponent that he had the said bonds in his possession or under 
his control. 

"That immediately upon deponent's leaming that the statement which 
Daniel Le Roy Dresser had made to him, to wit that he had in his custody 
the aforesald fifty Mexican Railway bonds referred to particularly in the 
affldavit of déponent herein, among the papers on which the order of arrest 
in the Suprême Court of the State of New York, was granted, that thereupon 
déponent demanded of Daniel Le Roy Dresser that he should repurchase the 
same bonds, or at any rate should ftirnlsh the money for them. This, Dresser 
promised to do Immediately. 
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"That déponent knew, and Dresser well knew that Dresser was not acting 
as any broker or agent, but simply lield thèse bonds snbject to the order of 
Mary R. H. Mayer. 

"That from the repeated promiise of Daniel Le Roy Dresser made from day 
to day, and the promise of his Counsel, Charles S. Mackensie, that theSe 
bonds, or their face value would be paid, déponent waited. 

"That instead of returning thèse bonds, or paylng their value, the bank- 
rupt made an assignment of ail his property to the aforesaid Charles S. 
Mackensie, although on the 20th day of February, 1903, the following telegram 
which Charles S. Mackensie admitted he sent to ClifCord W. Hartridge about 
thèse bonds, was received by Clifford W. Hartridge 

'February 20th, 1903. 

'Clifford Hartridge, 

'149 Broadway, 
'New York. 

'Will see you as soon as I reach New York, about twelve o'clock. Arrangea 
to deliver bonds. Charles S. Mackensie.' 

"That, as déponent is informed and believes, that within an hour after said 
bankrupt, Daniel Le Roy Dresser, made the assignment • to said Charles S. 
Mackensie, certain creditors brought through Messrs. Black, Olcott, Gruber 
& Bonynge, an action in this Court, to put said bankrupt, Daniel Le Roy 
Dresser, into bankruptcy. 

"That furthermore, on information and belief , thèse creditors, through the 
above mentioned firm, after said creditors had been called in consultation, — 
to which consultation your déponent was not invited, nor about which wa.s 
he ever notified, nor about which did he know anythlng except wliat lie 
afterwards saw in the public prints, and heard from varions people, — met and 
agreed to accept One hundred cents on the dollar for their claims, less teii 
per cent, for the above mentioned flrm of lawyers. 

"That thereafter, on information and belief, thèse creditors who were to be 
thus taken care of, adjourned thèse bankruptcy proceedings from time to 
time, wltb the understanding that they were to get their money on the 7th 
day of July, 1903. 

"That your déponent, through his Counsel, Clifford W. Hartridge, notified 
both Morris J. Hirsch, and Charles S. Mackensie, that if some provision wero 
not made for the returning of Mary R. H. Mayer's bonds, or the payment for 
the same, that Mrs. Mayer would be compelled to take some action to protect 
herself, and that the only proper protection by way of an action that said 
Mary É. H. Mayer had, was an action for conversion. 

"On information and belief deponent's counsel was informed by Messrs. 
.rlirsch and Mackensie that if any action was taken it would not only se- 
riously harass Dresser, but would interfère with his being able to pay any- 
body. 

"That déponent waited before serving or attempting to serve any order 
of arrest, or any papers in an action for conversion on the aforesaid Daniel 
I^ Roy Dresser until after the 7th of .Tuly, 1903. 

"That déponent is informed and believes that immediately after the 7rli 
of July, to wit on the 8th or 9th of July, said Dresser voluntarily either 
moved, or permitted himself to be adjudged a bankrupt. 

"That on the 9th day of July, 1903, deponent's Counsel obtained an ordor 
of arrest from one of the justices of the Suprême Court of the State of New 
York, and on the morning of the lOth of July, placed said order of arros! 
with its accompanying papers, to wit the aflidavit, complaint and summons 
In the hands of the sheriff, at the same time notifying Morris J. Hirsch thnt 
this was donc, in order that he should make any arrangements for bail that 
he wished. 

"That thereupon said Morris J. Hirsch obtained the order to show cause 
at bar. 

"That déponent bas shown every considération possible in the hope that 
ail creditors might be paid. 

"Déponent bas in no wise attempted to interfère with any adjustment thi' 
Bankrupt could make with hiâ creditors. 



918 124 FEDERAI* REPORTER. 

"Déponent Is Infonned and beHews that in tbe argument before your 
Honor, and ttae aflSdavlt at Dresser In this motion, it Is and was stated that 
there would be an Immédiate call for creditors made by the Référée. 

"Déponent Is Infonned and belleves tbat the Référée bas stated that there 
■would be no sueh call untll on or aftertbe 20th day of July, 1903, for the 
reason that the bankrupt bas failed so far to file the schedule of his assets 
and liabillties. 

"That the bail required in the order of arrest granted in the Suprême Court 
of the State of New York, is Flfty thousand dollars ($50,000.00). 

"That on information and belief, if this stay is not granted, and the bank- 
rupt Is kept within the reach of the orders of this Court, no possible harm 
eould come to the creditors. 

"On information and belief, that the fact that the déponent has made this 
a civil action, shows considération for the Interest of ail the parties concerned, 
and déponent respectfully requests this Honorable Court not to make him a 
sufCerer thereby, but that this application for a stay be dismlssed. 

"Charles W. Mayer. 

"Swom to before me, this 14th day of July, 1903. 

"Daniel C. Beermand, Notary Public New ïork County." 

The bankrupt lias not denied any of the facts alleged in the oppos- 
ing affidavit but relies upon the allegjations in his pétition and the case 
of In re Lewensohn (D. C.) 99 Fed. 73, affirmed in 104 Fed. 1006, 44 
C. C. A. 309. 

Although the facts in the two cases are dissimilar, the governing 
principle that the bankrupt should be exempt from arrest on civil pro- 
cess in order to be able to attend to, his duties in the bankruptcy court, 
is the same. 

In the Lewensohn Case, it was said by Judge Brown (pages 75, 76) : 

"3. By section 9a, subd. 2 [Act July 1, 1898, c. 541, 30 Stat. 549, U. S. 
Oomp. St. 1901, p. 3425], the bankrupt is declared entitled to be exempt from 
arrest on civil process, except upon a debt or clalm from which his discharge 
would not be a release. This imports that the bankrupt shall not be exempt 
from arrest where the debt or claim would not be released by his discharge, 
except to the limited extent provlded; namely, when the bankrupt is 'in at- 
tendance upon a court of bankruptcy or engaged in the performance of a duty 
imposed by the act.' 

"This latter exception Is new; there was no similar provision In the act of 
1867 [Act Marcb 2, 1867, c. 176, 14 Stat. 617]. How far does this exception 
extend? Is It to be construed as applylng to the whole period durlng which 
the bankrupt has duties to perform, or only to the partlcular occasions when 
he is aetually performing them? Section 7 [Act July 1, 1898, c. 541, 30 Stat. 
548, TJ. S. Comp. St. 1901, p. 3425], Inaposes numerous duties upon the bank- 
rupt which continue at least up to the tlme of the hearing on his discharge. 
In most important cases bis attendance for examination is required on nu- 
merous occasions from time to tlme, not merely upon his original examination 
and on his examination upon the application for a discharge, but on many 
other questions that frequently arise wlth référence to his assets or to dis- 
puted or doubtful liens or claims against the estate. 

"For the bankrupt it la contended that a libéral construction should be 
given to this exemption, in order to avoid the perpétuai embarrassments in 
the bankruptcy proceedings which would be caused by his incarcération 
uuder state procesSi Opposed to this It is urged, that the exemption should 
be limited to the partlcular occasions when the bankrupt is aetually in 
attendance in court, or aetually performing a required duty, differlng little 
from the ordinary right of a wltness to exemption while in attendance on 
the court, to which exemption he was held entitled under the act of 1867 
without any express provision. In re Kimball, 1 N. B. R. 193, 14 Fed, Cas. 
474. 

"In gênerai order 12 (18 Sup. Ot vi) the suprême court, in prescriblng the 
précise extent of the bankrupt's protection from arrest, seems vlrtually to 
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hâve given its own construction to thîs section, by provlding that the bank- 
rupt shall attend before the référée on a day named; 'and from that day shall 
be subject to the orders ot the court in ail matters relating to his bankruptcy, 
and may recelve from the référée a protection against arrest to continue until 
the final adjudication on his application for a discharge, unless suspended or 
vacated by order of the court.' 

"General order 30 (18 Sup. Ct vili), being presumably limited in its opéra- 
tion to the same period of time (Loveland, Bankr. 514), becomes thereby prac- 
tically compatible with section 9a, subd. 2. In the case of In re Baker (D. C.) 
96 Fed. 954, the exception in section 9a, subd. 2, is not considered. 

"The construction apparently glven to that section by gênerai order 12, 
does not seriously interfère with the creditors' right to arrest in cases where 
the dlseharge is not a bar. It merely suspends the exercise of that right for 
a certain limited period. The bankrupt is not entitled to postpone his ap- 
plication for a discharge beyond a year from the adjudication, and no exten- 
sion of time would be granted by the court merely to prolong his freedom 
from arrest. 

"As this court may suspend or vacate the protection from arrest provided 
by rule 12, the court may grant it on terms, and hence under section 2, subd. 
15 [Act July 1, 1898, c. 541, 30 Stat. 545, 546, U. S. Comp. St. 1901, p. 3421], 
may require security that the bankrupt during its continuance will obey ail 
orders of the court and not meanwhile départ from its jurlsdiction. Upon 
the bankrupt's giving a bond to that efCect, wlth approved seeurlty, the stay 
should be contlnued for a period not exceeding 12 months from the date of 
adjudication, unless an application for discharge be then pending, and in that 
case, until the final détermination of that application." 

No other discussion of the matter is necessary. 

The motion will be granted upon the bankrupt giving, within five 
days, approved security in the sum of $50,000 that he will during the 
continuance of the injunction obey ail orders of this court and not de- 
part from its jurisdiction. Order to be settled upon one day's notice. 



CTJRTIOE V. ORAWFOED COUNTY BANK et aL 

(Circuit Court, W. D. Arkansas, Ft. Smith Division. September 3, 1903.) 

No. 110. 

1. Clerk of Circuit Court — Commissions — Pkooeeds op Propkktt Sold. 

Rev. St. § 995 [U. S. Comp. St. 1901, p. 711], requires "moneys" only 
which are paid into court or received by the offlcers thereof to be deposit- 
ed -with a depositary so as to entitle the clerk to commissions thereon 
under section 828 [TJ. S. Comp. St. 1901, p. 635], and does not afCect the 
power of the court to permit payment for property to be made in other 
forms as may be most appropriate or convenient to the parties; and where 
a bidder is permitted to make a deposit with the master in the form of 
a check or certificate of deposit, and to pay for the property by crediting 
the amount on the decree in his favor, neither the deposit nor the pur- 
chase money is required to be deposited in court. 

In Equity. On motion by clerk to require master to deposit pro- 
ceeds of sale. 
See iio Fed. 830. 

Thomas Boles, pro se. 

James F. Read and J. B. McDonough, for Crawford Co. Bank and 
others. 

IF 1. See Olerks of Courts, vol. 10, Cent. Dig. §77. 
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ROGERS, District Judge. This is a motion made by Thomas 
Boles, clerk of this court, for an order requiring the spécial master ap- 
pointed to make the sale to deposit in this court the proceeds of the 
sales madé by him. The facts are as follçws: There was a decree 
of this court rendered in this cause at the June term, igoi> to wit, on 
the 2oth of September, 1901. By the terms of the decree it was pro- 
vided that : 

"In making sald sale sald spécial master sLall offer and sell separately 
sald note, Judgment, and each of sald certificates of stock. Upon the ac- 
ceptance of any bid for such property, or any part thereof, the purchaser 
or purehasers shall f orthwith deposit wlth the sald spécial master a sum equal 
to ten per cent, of the amount of sald bld In money or in check, satisfactory 
to the sald master; and, In the event the successful bldder shall fall to make 
good hls bld upon its acceptance by the said master, the master shall imme- 
diatély proceed to resell said property without further order of sald court or 
notice, or advertisement whatsoever." 

It is further provided that : 

"ïhe master shall make returri to the court of the sale made by him 
under this decree; and If the Court shall cbnfirm sald sale the purchastn" 
or purehasers shall hâve thirty days wlthln whlch to pay or settle for the 
balance due by him or them' Upon said purchase; and, In default thereof, 
the court may order a resale of said property, and said purchaser or pur- 
ehasers shall be liable for ail the expenses thereof, and for any deficiency 
of price realized thereon; and the money or check deposited by him or them 
on the acceptance of hls or thelr bid shall be applied thereto. It is further 
ordered, adjudged, and decreed that the fund arlsing from the sale of sald 
property shall be applied In the followlng order of prlority, to wit: (1) To 
the payment of the oosts in this cause, arising under the cross-complaint 
herein, and the expenses of said sale, ineludlng reasonable compensation to 
sald master. (2) To the payment of the Judgment rendered In favor of sald 
Crawford County Bank agalnst said E. B. Pelrce, administrator, as aforesaid. 
(3) If, after making ail the above payments, there be a surplus, then the same 
shall be paid into court, subjeçt to the further order of the court herein." 

The case was reserved for the purpose of making such distribution 
of such surplus fund. The case was taken to the Court of Appeals 
of the Eighth Circuit, and the decree was modified by that court as 
follows: 

"On considération whereof it Is now hère ordered, adjudged, and decreed 
by this court that the decree of the said Circuit Court in this cause be, and 
the same is hereby, modified so as to provide that the proceeds of the sale 
of stock certiflcate No. 108, after deductlng its pro rata of the eosts of the 
action in the Circuit Court, be applied, flrst to the payment of the indebtetl- 
ness due from the estate of Robert L. Hynes,; deceased, to the appellant, J. M, 
Curtice, and that any sum which may remain after such indebtedness and 
accrued interest If discharged, be applied on the clalm of the Crawford 
County Bank,: and as thus modified, that the decree of the sald Circuit Court 
be, and the same Is hereby, aflBrmed." 

On the filing of the mandate from which the last excerpt was taken 
at the January term, to wit, on the 2d of February, 1903, a decree 
was entered in this court, modifying its original decree in conformity 
to the provisions of the mandate of the Circuit Court of Appeals. 
It will be seen that the efifectof this, decree was to require (i) that ail 
the costs be paid, including a reasonable compensation to the master j 
(2) that the proceeds of certiflcate No. 108, which had been awarded 
by this court to the Crawford County Bank, was directed to be ap- 
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plied, first, to the payment of the plaintiff, J. M. Curtice, and the 
lesidue thereof to be applied to the debt of the Crawford County Bank, 
Ihereby nuUifying that provision of the original decree, which required 
the surplus to be paid into court. Afterwards, on the i6th of March, 
1903, by an assignment duly entered of record, the plaintifï, Curtice, 
sold and transferred his entire interest in said decree to the Crawford 
County Bank. On the same day that said assignment was made the 
spécial master made sale of ail the property described in the decree, 
and on the 26th of March, thereafter, filed his report, which was duly 
approved on April 11, 1903. At said sale the Crawford County Bank 
bought ail the property. In the order approving the sale it also ap- 
pears that the Crawford County Bank had become the purchaser of 
ail the interest in the decree which J. M. Curtice had and recovered. 
and that the debt of the said J. M. Curtice, and that of the Crawford 
County Bank were largely in excess of the sum realized from the sale 
of ail the property. Said order confîrming and approving the sale 
vested in the Crawford County Bank ail the property sold, except the 
sum of $17.50, allowed the master. On the day said sale was ap- 
proved the clerk fîled his motion hereinabove referred to to require 
the spécial master to pay into court the proceeds of the sale of ail the 
property, amounting in the aggregate to $17,410. 

As said by Mr. Justice Brown in Thomas v. Chicago & C. S. Ry. 
Co. (C. C.)37Fed. 548: 

"While this is nominally an effort to compel the performance of a duty 
«njoined by statute, viz., the deposit of money with a designated depositarj', 
it is in reallty a proceeding to collect the commission of the clerk upon tho 
moneys so deposited. By Bev. St. U. S. § 995 [U. S. Comp. St. 1901, p. 711], 
'ail moneys paid into any court of the United States, or received by the ofli- 
cers thereof, in any cause pending or adjudicated in sucli court, shall be 
forthwith deposited with the treasurer, an assistant treasurer, or a designated 
depositary of the United States, in the name and to crédit of such court: pro- 
vided, that nothlng herein shall be construed to prevent the delivery of any 
such money upon seeurity, according to agreement of the parties under the 
direction of the court' By section 996 [U. S. Comp. St. 1901, p. 711] moneys 
so deposited shall only be withdrawn upon the order of a judge entered and 
certified of record by the clerk. By section 828 [U. S. Comp. St. 1901, p. 635], 
the clerk is allowed 'for receiving, keeping and paying out money in pursu- 
ance of any statute or order of court one per cent, on the amount so re- 
ceived, kept and paid'; and by section 798 [U. S. Comp. St. 1901, p. 621] he 
is required to présent at each regular session of the court an account of ail 
moneys remaining therein or subject to its order, stating in détail in whnt 
causes they were deposited, and in what causes payments hâve been made." 

By the report of the master it is made to appear that the Crawford 
County Bank, immediately after the sale, deposited with the spécial 
master "a sum equal to ten per centum of its purchase price, to wit, 
the sum of $1,741." By an afïidavit of the spécial master, filed since 
the motion was made, it appears that the 10 per cent, of the amount 
paid at such sale was not paid in actual cash, but consisted of a cer- 
tifîcate of deposit issued to him by the purchaser, the Crawford 
County Bank, through its cashier, S. A. Pernot. It appears, there- 
fore, that no money or cash ever passed into the hands of the master. 
By the terms of the original decree it was a matter of discrétion with 
the master to require the money to be paid or receive a check satis- 
factory to himself. It will be remembered that by the terms of the 
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decree of the court Of appeâls (which this court would hâve to follow) 
no money was required to be paid into court at ail. It will be seen 
by an examination of the language of the statute that nothing but 
moneys paid into courts of the United States, or received by the ofïi- 
cers thereof, are required to be deposited with the treasurer, or assist- 
ant treasurer, or desighated depositary of the United States in the 
name and to the crédit of the court; and in the case last referred to 
Brown, J. (now associate justice of the Suprême Court of the United 
States), distinctly held that the statute referred to applied only to 
moneys, and not to properties of other kinds which came into the 
hands of the master. In that case he said: 

"The decree in tbis case seemed to contemplate a purchase and reorganiza- 
tlon of the road by the bondholders, and it accordingly provided, as is proper 
and eustomary in railway foreclosures, that the bonds and coupons whioh 
represented the mortgage debt in process of foreclosure might be used in pay- 
ment of the purchase price by any bidder at the sale, for their proportionate 
value, according to the amount so bid. It was obviously framed upon the 
theory that the road would not sell for enough to pay the principal or the 
face of the bonds. No provision was made for such bondholders as did not 
choose to partlclpate in the reorganizatlon of the road, but by the supplementai 
decree the master was directed to give public notice to the holder of such 
bonds to présent them to him for payment, in cash, of the pro rata amount 
to which each bond and coupon was entitled from the purchase money paid 
on sale. It Is now urged that by this arrangement the bondholders who par- 
ticlpated in the reorganizatlon réeeived by indorsement upon their bonds the 
full proportionate amount of their bonds, while the nonparticlpating bond- 
holders, who were paid in cash, received a llke amount, but wlth a déduction 
of the commission of 1 par cent, to the clerk. This is entirely tnie, but it is 
a distinction which arises from the language of the statute Itself. The 
statute requlres only that 'moneys' shall be. deposited with the désigna ted 
depositary, and makes no such provision with regard to bonds or other Per- 
sonal property that may be accepted in lieu of money upon the sale. If, for 
instance, the plalntlff In an exécution should direct the marshal to receive in 
payment of the property sold a railway or municipal bond at its face value, 
such bond would not requlre to be deposited, nor would the clerk be entitled 
to a commission upon it; but, if money is required to be collected In pay- 
ment, such money, by the express language of the statute, must be deposited. 
There Is undoubtedly some Inequality hère, but It is one which results solely 
from the language of the statute." 

In this case no money ever came to the master. The certificate of 
deposit which was placed in his hands was the property of the bank, 
subject to certain contingencies expressed in the original decree (which 
in this case never happened), and immediately upon the approval of 
the sale the certificate became the property of the bank without réser- 
vation, becausè the bank owtièd the Curtice judgment and its own judg- 
ment, but was, of course, bound for ail costs rightly taxable in the 
cause. Easton v. Houston & T. C. Ry. Co. (C. C.) 44 Fed. 719, was 
a case in which the sale was ordered, and the money directed to be 
paid into court. Afterwards, by consent and on motion, the decree 
was modified, and the commissioner was directed to receive, in lieu of 
money, bank checks or bank certificates of deposit. The clerk sought 
by intervention to modify the decree so as to hâve the inoney brought 
into court, and thereby receive his commission. Judge Pardee said: 

"The court had the right to modify the decree. The original decree pro- 
vided for modifications upon proper application, and the complainants peti- 
tioned for the one In question, and the défendants consented thereto. The 
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modification seems to hâve been a proper one under the circumstances of the 
case. The money affected by it was earnest or forfait money. In a con- 
tingency it was to be restored in its entlrety to the purchaser, aijd was un- 
doubtedly his money until tlie sale should be confirmed. If it had been de- 
posited in the registry of the court, as provided in the original decree, and 
the sale had been set aside, It could not hâve been restored in its entirety to 
its owner, because in that case the clerk's fee would hâve attached, and prop- 
erly so; for then he would bave had the responsibility of receiving, keeping, 
and paying out the money." 

That was the case hère. No money was received by the spécial 
master. He was not required to receive money unless, in his judg- 
ment, it became necessary. He had the hberty to accept checks, 
which he did accept, and, having accepted the checks, he was not re- 
quired to pay them into the depositary of the court, even if the decree 
had provided for it. But, as stated, the decree did not so provide, 
and, it being the decree of the Circuit Court of Appeals, this court had 
no power to alter or modify it, and no power to disobey or disregard 
it. The merits of this controversy, in the opinion of the court, are 
entirely with the bank. There are a number of cases which inci- 
dentally bear upon the subject; among others, Johnson et al. v. 
Southern Building & Loan Association (C. C.) 95 Fed. 922, afïirmed 
in Bowles v. Bowman, 102 Fed. 1000, 41 C. C. A. 675 ; U. S. v. Kurtz, 
17 Sup. Ct. 15, 41 L. Ed. 346. 

The motion in this case is denied. 



ENTERPRISE MFG. CO. OF PBNNSYL VANIA v. LANDERS, FRARY 

& CLARK. 

(Circuit Court, D. Conneeticut. July 1, 1903.) 

No. 993. 

1. Unfair Compétition— Copying Manufactuhkd ' Artici.e— Imitation op 
Drkss. 

Any manufacturer bas the right to eopy an article made by another 
which Is not protected by patent, but he bas not the right to so imitate 
It in shape, design, color, and number as to deceive purchasers of aver- 
age intelligence and cause them to mlstake his product for that of the 
prier manufacturer. 

8. Samk. 

Complainant for many years made and sold cofCee mills of différent 
sizes, each having a dlstingulshing number, but ail of a distinctive 
shape, design, and color by which they became known to the public and 
acquired a high réputation and a large sale. Défendant, later, began 
the manufacture of mills of exactly the same pattern, admittedly copying 
those of complainant In shape and design, and even in coloring, the only 
distinction being In the numbers used, which werf: also similar, and in 
the Initiais and address of the maker, which were not conspicuous. It 
was shown that purchasers had in fact been deceived, and had bought 
and used defendant's mills supposing them to hâve béer made by com- 
plainant. Beld, that such action constituted unfair compétition, against 
which complainant was entitled to an injunction. 

In Equity. Suit to enjoin unfair compétition. On final hearing. 

1[1. TJnfair compétition, see notes to Scheuer v. IMuUer, 20 C. 0. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376. 
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Howson & Howson, for plaintiff. 
E. D. Robbins, for défendant. 

PLATT, District Judge. Since 1866 the complainant and îts prede- 
cessor hâve been continuously engaged in the city of Philadelphia in 
the manufacture of hardware. The complainant succeeded to the 
business of'its predecessor, the Enterprise Manufacturing Company 
of Pennsylvania, in the year 1893. During the year 1874 its prede- 
■cessor commenced the manufacture and sale of a line of cofifee mills of 
varying sîzes, adopting therefor a certain characteristic shape, design, 
color, and ornamentation. Said cofïee mills, which hâve been con- 
tinuously and uniformly numbéred o, i, 2, 3, 5, 7, and 9, according to 
size, hâve since 1874 been manufactured by the complainant and its 
predecessor, and sold in large numbers, reaching about $75,000 during 
the year just prior to this suit. The characteristic shape, design, 
color, and ornamentation originally adopted for said cofïee mills hâve 
been retained without change to the présent day, other sizes, with 
dififerent nUmbers, being added from time to time. Neârly ail of the 
mills are of the same type, ând hâve the same characteristic shape and 
appearance, varying only iri size, the mills having fiy wheels of a par- 
ticular design, and being finished in red ând blue, with décorations in 
gilt and colors. Nos. o and i are without fly wheels, and are finished 
in black, with décorations in gilt and colors. Samples of Nos. o to 9, 
inclusive, are in évidence. In 1876 the complainânt's predecessor also 
commenced the manufacture of a set of mills, numbéred 2^2, 4, 6, 8, 
10, 14, 16, and 18, whose shape, design and color, décoration and gên- 
erai appearance, dififer in no wise from the mills heretofore mentioned, 
save that a nickle-plated hopper is substituted for the hopper of the 
other mills. The sale of this line of mills has been continuons, and the 
appearance has remained the same throughout. Other sizes, with 
other numbers, hâve \ikewise been added. A spécimen of No. 2j^ is 
in évidence as a sample of this line of mills. The spécimens of com- 
plainânt's mills introduced in évidence are the important selling sizes, 
and they show the shape, design, coloring, and décoration of the entire 
line of complainânt's cofïee mills. The complainânt's mills, which are 
known throughout the trade as "Enterprise" mills, hâve attained a 
very high réputation, and are the leading cofïee mills on the market. 
The long-continued and uninterrupted use by complainant and its 
predecessor, without change, of the characteristic shape, design, color- 
ing, and décoration of said mills, has caused the characteristic appear- 
ance of the Enterprise mills to be well-known to the trade, and Enter- 
prise mills are recognized by the trade by reason of their unique ap- 
pearance. 

Défendant, shortly before the filing of the bill in this case, after 
examining complainânt's line of cofïee mills, concluded to enter for the 
fîrst time upon the manufacture of the same line of hardware, and sell 
in compétition with complainant. The défendant, therefore, com- 
menced the manufacture of cofïee mills, using parts of mills sold by 
the plaintifï as patterns wherever it was convenient or profitable to do 
so. It is now making and selling cofïee mills which in ail substantial 
respects are the same goods as those made and sold by the plaintifï, 
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and intends to make other mills with the later style of hopper, which 
will be substantially the same goods as those* made and sold by the 
plaintiff. Défendant has placed upon its mills, so produced and sold, 
the numbers oi, li, 20, 30, 50, 70, and 90, in every case affixing the 
number to a size of mill which corresponds with the mill of the plain- 
tiff which bears the numbers o, i, 2, 3, 5, 7, and 9. On the mills num- 
bered o and i the plaintifï places its initiais and address upon the base, 
and in the other sizes its name and address upon the periphery of the 
fîy wheel, through which power is furnished to the mechanism of the 
mill. The défendant at one time failed to place any name upon any 
part of the mills which it produced of the type of plaintifï's numbered 
o and I, but it soon avoided that error, and has for the most part al- 
ways placed its initiais and address upon that type at the base, and his 
always placed its name and address upon the periphery of the fly 
wheels of the mills of the other type. The address in either type of 
mill would be hidden from the view of a purchaser looking at the mill 
from the front, and his first impression would necessariiy be gained 
from the distinctive appearance of the mil! itself. 

Upon thèse facts, there really seems to be no room left for serions 
contention. The plaintifï's case comes perilously near to being one 
of trade-mark law, pure and simple. For many years it has, without 
déviation, so prepared its cofïee mills, by the use of varions devices 
constantly employed, that they had corne to be generally known as 
the "Enterprise" mills, and of the plaintifï's manufacture. If it had 
adopted one distinguishing and identifying mark or device for that 
purpose, and had succeeded with the one as it has with the many, a 
trade-mark case would be hère, and the equity jurisdiction would be 
undisputed. If any mistake has been made, it grows out of the 
abundance of devices adopted; but, multitudinous as they are, their 
constant use as an identifying collocation of devices is admitted. Any 
possible weakness from the standpoint of a technical trade-mark case 
renders the situation exceptionally strong when we corne .to consider 
the facts from the standpoint of unfair trade and compétition. 

The boldness and évident sincerity exhibited by the défendant, 
which may be gathered from its answer and from the brief of counsel, 
is a refreshing combination. In the answer it says that it is doing 
what the plaintifï says that it is doing, and that it has an inhérent 
natural right to do so, and proposes to do the things which it is al- 
leged that it threatens to do, and that such action also is right and 
proper and defensible. In the brief the position is further emphasized, 
as, for example : 

"PlaintlfE's grievance is that the défendant is showing to the trade tbîit 
it is making a Une of goods of which the plaintifï has enjoyed a monopoly, 
and which it desires without a patent to still monopolize." 

"The plaintiff seelis to secure by a decree of this court .a monopoly of the 
manufacture of a certain set of unpatented coffee miils. The défendant, ou 
the other hand, claims the right to make and sell goods exactly like those 
which the plaintiff has been making and selling." 

"The défendant judged that it was wiser to ofCer to the public a coffee 
mill of a form and appearance such as they were known to like. The mills 
made by the plaintiff evidently met with public favor, both on account of 
their mechanical efficiency as grinding machines, and also on account of their 
pleasing appearance as articles of furniture. The défendant accordingly 
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determlned to make Its mlUs Uke tirose of the plalntlff both In effectiveness 
of meçbaQical construction and attractiveness of appearance." 

The fallacy of the defendant's contention is évident, and I am entitled 
to no particular crédit for pointing it out, because numerous judges 
hâve callêd attention to a like fallacy heretofore. The plaintiff claims 
no monopoly in the manufacture and sale of cofïee niills. The world 
'at large and its products are open to the défendant. It can ransack 
the universe, and, avoiding possible patents, put tûgether and market 
what it will in the way of coffee mills, with this one exception, it shall 
not so arrange its materials and so dress its goods as to produce and 
market a coffée mill which will be liable to be mistaken for the mills 
upon which, by long and persistent efifort, the plaintiff has been en- 
abled to obtain a distinctive réputation. The very cases cited — and 
I assume that no stronger ones exist^ — fail obviously to support the 
contention. 

Fairbanks v. Jacobus, 14 Blatchf. 337, Fed. Cas. No. 4,608, very 
truly says that, apart from patents and designs, any One may make 
anything in any form, and may copy with exactness that which another 
has produced, "unless he attributes to that which he has made a false 
origin by claiming it to be the manufacture of another person" ; and 
further, "what is not freé is to prétend that a scale is made by one 
person which is in fact made by another." 

Flagg Mfg. Co. v. Holway, 178 Mass. 83, 59 N. E. 667, is equally 
impotent. In that case the master laid down this principle "that no 
one shall by imitation or any unfair devicé induce the public to be- 
lieve that the goods he ofifers for sale are the goods of another, and 
thereby appropriate to himself the value of the réputation which the 
other has açquired for his own products or merchandise." The 
master furthér found that there was no évidence of actual deceit, or of 
an actual attempt to deceive. He recommended a decree in a certain 
form; the trial court wént beyond his recommendation ; and the Su- 
prême Court, speaking through the now Mr. Justice Holmes, sustained 
the master. The master had sustained the infringement, although in 
respect of the zithers in côntroversy there were minor dififerences in 
dress, and althoUgh one bore the name "Régent" on a plate, and 
the other bore the name "Germania," and although one was marked 
"No. 5," and the other "No. 7." He found that they would be mis- 
taken one for the other, and also that it is not necessary that the 
imitation should be so close as to deceive people when they are placed 
side by side. 

And, to clench his contention, counsel in the case at bar cites Globe 
Wernicke Co. v. Fred Macey Co. (C. C. A.) 119 Fed. 696. This is 
from the Circuit Court of Appeals of the Sixth Circuit, and is one of 
the latest deliverances upon the question of unfair compétition. The 
décision is âuthoritative as a fédéral décision, and peculiarly so by rea- 
son of the high character and learning of the members composing the 
tribunal, and I am at a loss to know why my attention has been di- 
rected thereto. If counsel will read page 704 again, he must see that 
the authority is controUing against him. Let me quote for his 
benefit: 
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"It is not alleged that the défendant represents to the public that the book- 
cases are of the complalnant's manufacture, but only that It makes bookcases 
and sections in the same sizes, styles, varieties of woods, and finish as the 
uomplainant, and that by reason thereof the public are misled." 

And again: 

"Without doubt a party may adopt distingulshing marks to dénote the 
origin of production as being his own, or he may adopt some other peculiar 
method of distingulshing his own goods, and thus retain the benefit of the 
good réputation which he had acquired for them." 

And again : 

"In the présent case the complainant does not rest upon the adoption of 
• • * spécial characteristics of any kind, but upon the use of the com- 
mun features whlch pertain to the articles made and sold." 

Let me suggest that the reason so few cases are found from which 
earnest ingenuity can even claim to find countenance for such action as 
that which is herein divulged is because experienced business men do 
not as a rule attempt such a thing. The courts are constantly endeav- 
oring to uphold and enforce commercial morality, and afford protec- 
tion to honest enterprise and skill. Justice would be sadly misnamed 
if, through her équitable arm, she was unwilHng or unable to protect 
the plaintifif in a case Hke the one at bar. It is unavailing for the de- 
fendant to hold aloft the white fiag of peace, and, under its supposed 
protection, to invade and lay waste the plaintifï's well-earned terri- 
tory. On the question of actual intent to deceive, the law is positively 
clear that the intent may be inferable from the circumstances of the 
case. In other words, every one is held to be accountable for the 
natural and probable resuit of his acts. 

I shall now make my last quotation from authoritative and con- 
trolling law— N. K. Fairbank Co. v. R. W. Bell Co., "jj Fed. 877, 23 
C. C. A. 554. The Circuit Court of Appeals for my own circuit, speak- 
ing through Judge Lacombe, says : 

"Business men of ordinary acuteness who wish to establish a dlstinctive 
réputation for their goods with the gênerai public, who seek to hâve such 
goods so arrayed that they will always be unmlstakably recognized by the 
public, certainly do not begln by assimilatlng the éléments of their design 
to those of some competing manufacturer; when they are found doing this, 
it must be assumed that for some reason or other they prefer to bave the 
goods arrayed, not in a distinctive dress, but in one resembling their com- 
petitor's." 

What will that court say, if a case cornes before it in which, on the 
confessed facts, the défendant not only assimilâtes the éléments of 
the plaintifï's design, but, with an air of bold défiance, imitâtes the 
plaintifï's goods with painful minuteness, and asserts an inhérent right 
to do so. 

The whole case résolves itself down to this : Has the défendant, by 
placing its name in some instances, and in others its initiais, uoon its 
coiïee mills in the manner shown, sufîîciently distinguished them so 
that likelihood of misconception by the ordinary purchaser, acting in 
the ordinary way, is eliminated? It failed to prevent one customer 
from sending the defendant's mill to the plaintifif for repair, and such a 
démonstration of fact is worth any amount of hypothesis. If the de- 
fendant was excessively anxious to keep ofif the plaintifï's territory, 
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why did it not make some change itt color.configlirattiGn, or design? 
The confusion could hâve been avoided with ease. Hè prepared thë 
couch with eyes.wide opeh, and he ought to bccupy it riow with grâce. 
The absolute similarity of the mills in an almost endless variety of 
ways is so marked, the finger directing the purchaser to the plaintiff 
is so imperâtive, that it cannot be possible that the letters on the 
periphery of thè wheèls coûld blot f rom the ordinary mind the forcef ul 
évidence of plaintifï's production which the extremely attractive collo- 
cation of colors, shape, and design présents. When the first glance of 
the eye fixes the idea of origin firmly upon the mind, a minor détail 
must in the Ordinary case pass ûnnoticed. By dint of comparison 
and constant répétition in the quiet of the courtrôom, such a détail 
may grow distinct and exceedingly luminous, but in the crowded store, 
in the rush and hurly-burly of everyday business lifcj it would fade 
into nothingness when opposed to the gênerai attractiveness of the 
entire structure. That the défendant puts into the hands of the re- 
tailer or jobber the means of deceiving, whether with or without in- 
tention, is too obvious to deserve further discussion. 

It is well also to keep in mind the way défendant treated the mat- 
ter of numbers. The explanation is unsatisfactory, and does not con- 
vince me that their use was such as to leave no doubt about the 
defendant's motive. If the défendant had made its côffee mills so con- 
structed and dressed that their appearance had marked them ' as dis- 
tinctively its product and prevented any confusion with the plaintifï's 
goods, it might perhaps hâve used the numbers which it did use, with 
propriety, and with equal propriety could hâve used the exact num- 
bers applied by the plaintifif to its goods; but, as the case stands, the 
use of the numbers with such slight change only intensifies the injury, 
since it furnishes an additional means of creating confusion, misappre- 
hension, and déception. Their use also furnishes a strong reason for 
doubting the absolute good faith of the défendant, the immaculate 
purity of its motive. And on this branch of the inquiry let me ofïer 
this last word : If the' défendant had the courage of its conviction, 
why should it hâve stopped the exhaustive simulation of the plaintifï's 
goods when it reached the point of placing thereon certain usually 
harmless numbers which are understood by the trade to be used for the 
sole purpose of indicating size ? 

The only question open is as to the extent of the relief to be granted. 
The injunction should be broad enough so that, while not interfering 
with the inhérent right of the défendant to make cofïee mills of such 
design, shape, and dress as it may please to employ, it will prevent said 
défendant from marketing a mill, not only such as it now markets and 
threatens to market, but any mill which, by reason of its shape, de- 
sign, and arrangement of color and number, shall so resemble the 
cofïee mills of the plaintifif as to be likely to create a misapprehension 
in the minds of the purchasing public of average intelligence, and to 
tend to lead the ordinary consumer to mistake the mills of the défend- 
ant for the mills of the plaintiff. 

Let an injunction issue in accordance with this opinion, and let the 
matter go to a master for an accounting. 
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KEDFIELD v. BALTIMORE & O. K. CO. et al. (two casM). 

(Circuit Court, S. D. New York. July 29, 1903.) 

Nos. 24, 25. 

t. JtmiSDicTioH OF Fbdebal Court— Soit by Stockholder— Aliqnmbnt of 
Parties. 

In a suit by a stockholder of a corporation of the same state against 
sueh corporation and a foreign corporation to charge the latter as trustée 
because of acts which as majority stockholder it caused the former to do 
in fraud of its other stoekholders, the domestic corporation is not a party 
in the same interest as complainant, and cannot be aligned with him for 
the purpose of givlng a fédéral court jurisdiction on the ground of di- 
versity of citizenship. 

2. Samb— Indispensable Parties. 

To a suit by a stockholder in a domestic corporation to charge a foreign 
corporation as trustée on the ground that as the owner of a majority of 
the stock of the domestic corporation it caused such corporation to do acts 
whlch were in fraud of its other stoekholders, the domestic corporation 
is an indispensable party, and a fédéral court is without jurisdiction of 
such suit where complainant and such corporation are citizens of the 
same state. 

In Equity. On demurrers to bills. 

Wm. G. Guthrie, for demurrers. 
Edw. R. Andrews, opposed. 

PLATT, District Judge. In No. 24 the substantial allégations are 
thèse: The Baltimore & Ohio Railroad Company, having in 1883 
acquired 51 per cent, of the capital stock of the Staten Island Rapid 
Transit Company in return for its guaranty of the latter company's 
bonds, in 1898, with ulterior motives, defaulted on its own guaranty, 
and likewise caused the Staten Island Company to default in the pay- 
ment of the interest upon its bonds, although earned ; that it thereup- 
on, in furtherance of its design to acquire an undivided title to the 
property of the Staten Island Company, entered into an arrangement 
with the Staten Island bondholders to foreclose their mortgage ; and 
that at the foreclosure sale, thus brought about, the Staten Island 
property was in fact acquired in the interest of the Baltimore & Ohio 
by the new Staten Island Rapid Transit Railway Company, substan- 
tially ail of whose stock it owned. The relief prayed for is that a 
number of shares of the capital stock of the Staten Island Rapid 
Transit Railway Company équivalent to the Baltimore & Ohio Rail- 
road Company's holding in the old Rapid Transit Company, to wit, 
2,550 shares, be assigned by the Baltimore & Ohio to the old Rapid 
Transit Company. The défendant the Baltimore & Ohio Railroad 
Company is characterized as a trustée for the défendant the Staten 
Island Rapid Transit Railroad Company, and the injuries said to hâve 
been sustained by the plaintiff are conceded to be injuries sustained 
by him as a member of the corporate body. 

In No. 25 there are minor différences. The insolvency of the Balti- 
more & Ohio Company appears as a reason for default on its guaranty. 

T 1. Diverse citizenship as ground of fédéral jurisdiction, see notes to Shipp 
V. Williams, 10 C. C. A. 249; Mason v. DuUagham, 27 C. C. A. 298. 
124 F.— 69 
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The relief sought is that the défendant transfer loo shares of stock" 
in the néw Staten Island Company to the plaintifï. The défendant is 
alleged to be a "trustée, for the mi^ority stpckholders çind the bond- 
holders and for the Stateri Islàrid Rapid Transît Railroad Company." 
The violation of this trust coflstifutes the gravamen of the bill. In 
both suits the demurrers challenge the jurisdiction of the court. 

In No. 24 the first ground of demurrer filed by both défendants is 
as foUowS: 

"(1) That this court haa no jurisâictlon of tbe sald bill because It appears 
that tUeplatotlffi and the défendant Staten Island Rapid Transit Railroad 
Company, an indispensable party défendant, are both citizens of the state of 
New York.'' 

In No. 25 the iîrst ground of demurrer filed by the défendant is as 
foUpws: 

"(1) That it àppears fronJ the plalntifFs own showing by the sald bill that 
the Stàte& Island Rapid Transit Railway Company and thei< Staten Island 
Rapid Transit Railroad Company are necessary and Indispensable parties to 
this suit ànd shoBld be joined as parties défendants." 

Since my décision is based upon the points raised in the quotations 
made, it is unnecessary to state the other grounds set forth in the de- 
murrers. 

Let us first take up suit No. 24. The parties are so àrranged here- 
in that citizens of New York appear upon both sides of the case. If 
they belong there, the Circuit Court has no jurisdiction. Amory v. 
Amofy,'^5 U. S. 187, 24 L. Éd. 428; Cont. Ins. Co. v. Rhoads, 119 
U. S. '240i 7 Sup. Ct. 193, 30 L. Ed. 380; Mex. Railway Co. v. Eck- 
man, 187 U. S. 433, 23 Sup. Ct. 211, 47 L,. Ed. 245. The court is 
asked to' extricate the pleader from the sad plight into which his own 
logic carried him. That the Staten Island Rapid Transit Railroad 
Company is an indispensable party does not appear to be in conten- 
tion. Daveiiport v. Dows, 18 WaJl. 626, 21 L. Ed. 938 ; Swan Land 
& Cattle €0. V. Frank, 14B U. S. 610, 13 Sup. Ct. 691, 37 h. Ed. 577. 

We côine at once, thén, to the vital question, shall that company 
be aligned as a coplaintiff ? That dépends upon the answer to another 
question, is there such àh antagonism between the parties as to forbid 
such aligninënt? In détfermining whether such an antagonism does 
or does not exist there afe two views of the case which demand dili- 
gent and thoughtful examination. 

The plàîtitifï has invoked the benefit of equity rule 94. He sets 
forth thâit he had asked the Staten Island Company to bring suit in 
its corporatë' capacity, and had told it that failure to do so would be 
considered a refusai, and the company^ being under the control of the 
Baltimore & OTiio, has neglectèd to bring the suit, just as he supposed 
it wouldj knd he therefore makes it a défendant. He assumes to sue 
"àt the spécial instance and request of the majority stockholders?' 
The défendant cohtends thât under the fédéral décisions such a refusai, 
after request, in and of itself créâtes such an antagonism as to make its 
alignmerit as coplaintiff impossible. A linç of cases is cited, begin- 
ning îvvith Dodgè v. Woolsey, i& Hovf; 346, 15 E^ Ed. 401, then 
Memphis City v. Dean, 8 Wall. 73, 19 E. Ed. 326, and Greenwood v. 
Frdght R; ;;Co., 105 U. S. 16, 26 L. Ed. 961 ; Détroit v. Dean, 106 
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U. s. 537, I Sup. Ct. 560, 27 L. Ed. 300, is considered inferentially 
favorable; Bowdoin Collège v. Merritt (C. C.) 63 Fed. 215, is espe- 
cially referred to as controlling. In their brief counsel for plaintiff 
seem to appreciate the force of the Bowdoin Collège Case, and cite, as 
against it, Barry v. Mo., K. & T. Ry. Co. and another (C. C.) 27 Fed. 
I. If it were necessary to foUow the défendant to the limit in his 
contention on this view of the case, it is not impossible to distinguish 
the Barry Case from the Bowdoin Collège Case, but such a distance 
my view of this matter does not compel me to travel. 

When we look at the facts which are admitted by the demurrer, the 
antagonism impresses itself quite as forcibly upon me as it evidently 
did upon the pleader when he told his story of trick, artifice, and fraud. 
The chain of reasoning by which counsel métamorphoses an an- 
tagonism which seemed really self-evident then into a harmonious and 
friendly relation now is not well forged. He contends that the Balti- 
more & Ohio Company, the wicked partner or master, or whatever 
it may seem best to call that company, owned and controlled a ma- 
jority of the Staten Island Company's stock, and through that domina- 
tion was enabled to bring about the lamentable situation so dolorously 
portrayed. He argues that an antagonism is legally impossible by 
reason of that continuons domination. I think that the antagonism 
is emphasized and accentuated by that fact. 

The position of the Baltimore & Ohio is certainly an anomalous 
one. It had a corporate entity of its own, and also controlled the 
corporate entity of the Staten Island Company. So controlling the 
latter's corporate entity, it was enabled to perpetrate a fraud upon the 
minority stockholders and the company. Apparently such action 
placed both corporate entities in antagonism to the complaining mem- 
ber of the minority of the Staten Island Company. It would seem 
necessary for both corporate entities to appear in court with an "op- 
portunity of explanation and défense." Taylor v. Holmes (C. C.) 14 
Fed. 507. A wrongdoer, be he slave or whatever you please, cannot 
be expected to request the injured owner of 100 shares of the stock 
to haie him into a court of equity and expose his shame to the world 
at large. To align the Staten Island Company as coplaintifif would 
be exceptionally inconsistent in this case, since it was necessarily a 
party to the injuries complained about, and it would eut a sorry figure 
in court as a confessed wrongdoer. N. J. Central R. R. Co. v. Mills, 
113 U. S. 256, 5 Sup. Ct. 456, 28 L. Ed. 949; East Tenn., etc., R. R. 
V. Grayson, 119 U. S. 244, 7 Sup. Ct. 190, 30 L. Ed. 382 ; MacGinniss 
v. B. & M. Cons. Copper, etc., Mining Co., 119 Fed. loi, 55 C. C. A. 
648. 

The antagonism, after the last analysis, is obvious, inhérent, funda- 
mental, and jurisdictionally necessary. We may admit, for the sake 
of argument, that the Baltimore & Ohio Company by its major owner- 
ship became trustée under an express trust for the minority stock- 
holders and for the company. That does not change the face of af- 
fairs so far as the corporate action of the company which it controls 
is concerned. If that company was a slave at the beginning, it is still 
a slave. Slavery would render it legally incapable of antagonizing its 
master. It would be compelled to raise its voice at least in support 
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of the mast€r's policy. It may hâve become necessary for the plaintiff 
to JElee îrpra the wrath to come. I do net offer my views upon that 
point. I hâve only the word of his éloquent counsel tp. support the 
suggestion. But when during that expédition he reaches the gâtes 
of this forum, they are, in my opinion, hermetically sealed against him. 
Whatever the resuit,, he must stand or fall upon the équitable con- 
sidérations of another tribunal. 

Leius glance for a moment at No. 25. Hère the plaintifï insists 
that tne Staten Island Company is not an indispensable party. But 
the very Une of reasoning which he adopts to sanction the élimination 
of that CQmpany carries him beyond the power of equity also. Under 
the décisions, if he can çome hère at ail, he must come as a stock- 
holder representing his stock, as a fractional portion of the corporate 
entity, demanding relief against the major holder, who has done him 
and the company to which he belongs a wrong which equity can 
remedy.. Qbviously the corporate entity ought to come in and défend 
itself, explairiing its action if it can be explained, and is just as indis- 
pensable as the party who^jControIled that entity. With the record as 
it stands, the court could nbt furnish adéquate and ample relief. Its 
power wpuld be seriously hampered. Equity will never permit herself 
to be so placed. If the corporate entity had become extinct, a différ- 
ent situation would présent itself ; but the plaintifif is eyidently of the 
opinion that the old Staten Island Company is stiU quite vigorous and 
hearty, and I see no reason for taking a dififerent view of the matter. 

I hâve purposely refrained from a discussion of the other interesting 
points rajgçd by the demurrers, but they hâve been carefuUy examined. 
The suggestions that the new Staten Island Company is an indis- 
pensable party, and that there is a lack of equity in the bills as framed, 
are not without merit. 

And now both cases can,properly be disposed of at the same time. 
Let the bills be dismissed, with costs to each défendant in No. 24, and 
with çosts to the défendant in No. 25, and let both dismissals be with- 
out préjudice. 



TAMPA WATEEWOEKS CO. v. CITY OF TAMPA. 

(Circuit Court, S. D. Florlda. July 15, 1903.) 

1. JuDGMBNTS— Case Pending on Appeal— Res Judicata. 

Plaintiff brought suit In the state court to restraln défendant from 
enfordng a certain elty ordlnance flxlng the maximum rates which plain- 
tiff should charge for water supplled to patrons in défendant dty, on 
the ground that the passage of the ordlnance was a violation of plain- 
tiff's contract rights. A demurrer was flied to the bUl, which was over- 
ruled, and a final decree of Injunctlbn rendered. On appeal the Judg- 
ment was reversed, and the trlàl court directed to sustaln the demurrer 
and permit further proceédings. On remand of the casç the bill was 
dismissed, and a final decree rendered, from which plaintiff appealed, 
In order that the^ Suprême Court might render a final décision, from 
which a writ of error might be proseeuted to the Suprême Court of 
the United' States. PeMlng such appeal plaintiff sUed in the fédéral 
court to restraln the dty from enforcing such ordlnance, on the ground 

ï 1. See Judgment, voL 30, Cent Dlg. S 1025. 
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that the rates flxed were unreasonable, and operated as a taking of 
eomplainant's property without due process of law. Eeld, that the prior 
suit, wliUe stlll pending, was not res judicata or a bar to the second. 

8. SaUB — POBLIC SKRVrCE CORPOKATION — WaTBKWORKS— RaTBS — ESTABLISH- 
MENT — ReasonabijEness — Injunction Pendeste Lite. 

Where, in a suit to restrain the enforcement of a city ordlnance es- 
tablishing maximum water rates, which the city was authorized to fix 
under législative authority, the bill and aflidavlts of plaintiff water- 
worlis corporation showed that the rates flxed were so low that, if en- 
forced, plaintiff would barely be able to pay operatlng expenses, it was 
entitled to an injunctlon restraining the enforcement of such ordinance 
pendente lite. 

In Equity. Heard on motion for injunction pendente lite. 
Sparkman & Carter and P. B. Knight, for complainant. 
Glenn & Wall, for défendant. 

PARDEE, Circuit Judge. The bill charges that a certain ordinance 
of the city of Tampa, passed under authority of the laws of the state 
of Florida, prescribing maximum rates that the complainant water- 
works Company may charge for water furnished the city and citizens 
of Tampa, is unreasonably low, and, if put in force and opération as 
ihreatened, will be confîscatory of the eomplainant's property, and will 
be a taking of eomplainant's property without due process of law, in 
violation of the Constitution of the United States. The facts stated 
in the bill and afifidavits submitted show a decided prima facie case in 
favor of this contention of the complainant company. It is also 
charged in said bill that the ordinance in question is an impairment of 
the original contract of the complainant company with the city of 
Tampa, and in violation of the Constitution in that respect. 

The city of Tampa, appearing on this hearing, shows no facts or 
circumstances in déniai of the matters set up in the bill, and contends 
merely that a certain suit brought by the complainant in the state 
court of Florida in relation to the same ordinance is a bar to the eom- 
plainant's bill. 

The proceedings in the state court relied upon by the city of Tampa 
are set out in the bill and otherwise admitted to be as follows : The 
city of Tampa, on the 20th of December, 1901, without notice, passed 
Ordinance 274, undertaking to fix the water rates of the water com- 
pany. This was donc under and by virtue of charter 5070, the same 
being an act of the Législature passed in 1901 (Act May 31, 1901, 
Laws 1901, p. 240), providing that cities and towns of the state of 
Florida were empowered by ordinance to prescribe maximum rates 
and charges for the supply of water furnished by individuals or corpo- 
rations to cities, towns, and villages, provided such charges were just 
and reasonable, and provided also that the act should not be construed 
to impair the validity of any valid contract heretofore entered into 
between any city, town, or village and any person or corporation for 
the supply of water to such city, town, or its inhabitants. Immedi- 
ately on the passage of the said ordinance the Tampa Waterworks 
Company fîled its bill in the circuit court for Hillsborough county, 
Fia., claiming that in 1887 they had made a contract with the city 
of Tampa for the érection in said city of a waterworks plant; that 
in said contract the city had agreed for a term of years, to wit, 30 
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years, to take water from the Tâmpa Wâtérworks Company, and to 
pay said company a certain stipulated sum for hydrants, and aiso fix 
the rates that the company coula charge the inhabitants of said city ; 
that the enforcement of said ordînance would be in violation of said 
contract, and hence in violation of the contract clause of the Consti- 
tution of the United States, prohibiting any state from passing any 
law impàiring the obligation of çontracts. Upon the bill being pre- 
sented tO; the circuit judge a temporary injunction was issued, restrain- 
ing the city of Tampa from enforcing the ordinance. There was no 
allégation in the bill of complaint that the rates then charged by the 
company were reasonable, or that the rates fixed by Ordinance 274 
were unreâsonable ; the company resting its case solely and entirely 
upon the grdund that the enforcement of the ordinance in question 
would be in violation of its contract with the city. Th»reafter the city 
of Tampa iîled its answer, setting forth at length the fact that the 
rates cljaj-ged by the Tampa Waterworks Company were unreâson- 
able, and that the rates fixed by Ordinance 274 were reasonable. It 
also set forth other facts not necessary now to be stated. It also fîled 
its cross-bill, praying the court, for reasons therein stated, to annul 
the contract altogether, upon the ground that the city of Tampa had 
no right to make the contract in question. Thereafter, and upon mo- 
tion of the city of Taqipa.the circuit judge permitted the withdrawal 
of the answer and the cross-bill fîled in said case by the city, and in Heu 
thereof said city filed a dernurrer to the original bill of complaint. 
The circuit judge overruled the demurrer, and (the city declining to 
answer) rendered a final decree making the injunction before that 
time granted perpétuai. -The city thereupon appeakd the case to the 
Suprême Court of the state, and the sole question before that court 
was as to whether or not the action of the city of Tampa in passing 
the ordinance in question was in violation of the contract rights of 
the complainant. 

Section 30 of article 16 of the Constitution of the state of Florida 
provides as follows : 

"The Législature Is Invested wlth full pOWer to pass laws for the correction 
of abuses; and to prevent unjust discriminations and' excessive charges by 
persons and corporations pngaged as common carriers In transporting persons 
and property, or performlng otljer services of a public nature, and sliall pro- 
vide for enforcing such laws by adéquate penalties or forfeitures." 

This clause of the Constitution was in force at the time the contract 
between the city of Tampa and the waterworks company was made, 
and the Suprême Court held that it became a part of the contract as 
much as if it had been written into it ; that their construction thereof 
was that the Législature had the right at any time that it saw fît to 
invest cities and towns^ with the power to fix water, gas, electric light, 
téléphone, or street railrpad rates, and that when the Législature by 
chapter 5070, the same being the act of 1901 above alluded to, invested 
cities and towns with the power to fîx maximum water rates, and 
when the city of Tampa thereafter, in pursuance of said grant or 
power, did pass Ordinance 274, the -passage of such ordinance did 
not, and the enforcement thereof would not, violate any contract 
rights of the Tampa Waterworks Company. 
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The court stated plainly in its décision that there was no question 
of the reasonableness of the rates involved in said cause, and there- 
upon reversed the decree of the lower court, and directed the lower 
court to sustain the demurrer and remanded the cause for further pro- 
ceedings. The Suprême Court having remanded the cause for fur- 
ther proceedings, the décision was not final, and although a fédéral 
question was clearly involved no writ of error to review the same in 
the Suprême Court of the United States was permissible. See Tele- 
graph Co. v. Burnham, 162 U. S. 341, 16 Sup. Ct. 850, 40 L. Ed. 991 ; 
Clark V. Kansas City, 172 U. S. 334, 19 Sup. Ct. 207, 44 L. Ed. 392. 

When the mandate of the Suprême Court of the state was sent 
down, the circuit court rendered a decree dismissing the bill of com- 
plaint and dissolving the injunction before that time granted. There- 
upon the waterworks company appealed from said décision to the 
Suprême Court of the state of Florida, in order that the Suprême 
Court of the state might render a final décision in the cause, and, if 
adverse, a writ of error sued out to review the same in the Suprême 
Court of the United States. Pending the appeal from the circuit 
court to the Suprême Court, an application was made by the water- 
works Company to one of the justices of the Suprême Court for a 
supersedeas ; but on the 30th of June, 1903, the said Suprême Court 
declined to grant complainant such supersedeas. Said appeal was 
taken to the January term, 1904, of the Suprême Court of Florida, 
so that the cause is now pending on appeal from the décision of the 
circuit court. 

While conceding that an appeal in the case was a matter of right, 
and necessarily that the cause is now pending in the state courts on 
such appeal, counsel for défendant still contends that the decree of 
the Suprême Court of the state of Florida rendered on the first appeal 
is absolutely conclusive, and cuts ofif ail right on the part of the com- 
plainant to relitigate the matters there and herein involved. 

The decree of the Suprême Court on the former appeal was as fol- 
lows: 

"The interlocutory decrees granting the primary injunction and overruling 
the demurrer to the bill, as well as the final decree perpetuating the injunction 
and awarding costs against the city, are reversed, and the cause is remanded 
with directions to sustain the demurrer to the bill and for such further pro- 
ceedings as may be agreeable to equity practice and consistent with this 
opinion." (Italics mine.) 

It is not necessary to cite further authority to the efïect that a de- 
cree of an appellate court remanding a cause for further proceedings 
is not a final decree, and cannot be sustained as res judicata in any 
other court. Certainly, the views of judges, as expressed in opinions 
and not embodied in a decree, are not res judicata. Such views may 
be conclusive on the court which announces them, and on inferior 
courts of the same jurisdiction, but they are subject to doubt and 
déniai in other courts. 

It appears that the Suprême Court of Florida upon a second ap- 
peal from the inferior court déclines to reconsider any question of 
law decided upon the first appeal. Hart v. Stribling, 25 Fia. 445, 6 
South. 455; Doyle v. Wade, 23 Fia. 90, i South. 516, 11 Am. St. 
Rep. 334; Reynolds v. Fia. Cent. & Pen. R. R. Co., 42 Fia. 451, 28 
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South. 86i ; Sanderson v. Sanderson, 20 Fia. 298; Wilsonv, Friden- 
berg, 21 Fia. 386; State v. White, 40 Fia. 318, 24 South. 160. It 
also appears from the above cited caseS that when a second appeal 
is taken the court does not dismiss that appeal for want of jurisdiction, 
but, on the contrary, entertains jurisdiction and gives judgment. In 
Hart V. Stribling and Doyle v. Wade and Reynolds v. Fia. Cent. & 
Pen. R. R. Co. the court not only entertained jurisdiction of the ap- 
peal, but reversed the judgment of the court below. In Sanderson 
V. Sanderson the court afïirmed the judgment. In Wilson v. Friden- 
berg the court rendered a new decree. Lis pendens in a state court 
does not bar proceedings between the same parties on the same cause 
of action in the fédéral courts. Stanton v. Embrey, 93 U. S. 548, 
23 L. Ed. 983; Bryar V. Campbell, 177 U. S. 654, 20 Sup. Ct. 794, 44 
L. Ed. 926. 

I art well satisfied that the decree and proceedings in the Circuit 
Court ûf Hillsborough county, now pending on appeal in the Suprême 
Court of the state of Florida between the parties hereto, wherein the 
constitutionality of Grdinance 274 of the council of the city of Tampa 
is involved, constitute no bar to the proceedings herein, where is 
mainly involved the reasonableness of the maximum water rates pre- 
scribed in said ordinance. 

On the facts stated in the bill, and affidavits in support thereof, it 
is clear that the maximum rates imposed by the said Ordinance 274, 
if forced upon the complainant, will be practically confiscatory of the 
complainant's property. It is clearly shown that with said rates in 
force the complainant would barely be able to pay operating expenses. 
It seems to me, therefore, that an injunction pendente lite should issue 
to protect the rights of complainant; but, as this conclusion is based 
entirely upon the facts presented by the bill and afifidavits in support 
thereof, I think it proper to require a bond to cover the contingency 
that the complainant's case may not be established on contradictory 
hearing and final decree. 

It is therefore ordered that an injunction issue enjoining and re- 
straining the défendant, the city of Tampa, from enforcing said Ordi- 
nance 274, or any provision thereof, until the further order of the 
court, upon complainant's giving bond in the sum of $5,000, with 
security to be approved by the clerk, in favor of the city of Tampa, 
in its own interest, and in trust for water consumers of said city, con- 
ditioned that, if complainant shall not obtain relief under the présent 
bill, the said complainant will refund on demand to the said city of 
Tampa ail amounts collected for water during the pendency of this 
suit in excess of the rates prescribed in said Ordinance 274. Should 
the litigation be unduly prolonged, and said bond be fo.und insufficient 
in amount, another bond in a further amount may be required. 
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NEW RUPERRA S. S. 00. v. 2,000 TONS OF OOAL. 

(District Court, D. Massachusetts. July 20, 1903.) 

No. 1,399. 

1. Shippinq— Construction of Chabtbk Partt— Time for Discharsing, 

A provision o£ a charter party that lay days for unloading shaU com- 
mence "when steamer is ready to unload and written notice given, 
whether in berth or not," must be given effect; and delay in waiting for 
a berth is chargeable against the charterer, although the lay days do not 
commence merely by notice given of the steamer's arrivai in port, but 
only when she is actually ready to unload, so far as sïïe can be made se 
by those in charge. 

2. Samb— Exception in Casb of Stbikeb. 

A delay in obtaining a berth at a port because of the large number of 
vessels unloading eoal brought from foreign countries, owing to a do- 
mestic shortage caused by a strike of miners, was not caused by strikes. 
within an exception in the charter party. 
3- Same— Causes Beyond Charterer's Control— Waiting Tcrn at Dock. 

Where a charter party required the vessel to be discharged at a fixed 
rate after she was ready to unload, whether in berth or not, a provision 
that, "in case of strikes, • * * or any other causes or accidents be- 
yond the control of the consignées, which prevent or delay the dischar- 
ging, such time Is not to count," does not exempt the charterer from 
liability for delay caused by the vessel waiting her tum. 

In Admiraltj. Suit for demurrage. 

Carver & Blodgett, for libelant. ' 

Tower, Talbot & Hiler, for claimant. 

LOWELL, District Judge. The steamer Roath, carrying about 
5,400 tons of coal, was chartered in Cardiiï October i, 1902. She 
sailed in cargo from Wales November 2d, and arrived at Boston No- 
vember i8th. The cargo had already been sold to varions persons on 
the Une of the Boston & Maine Railroad, and so could be most con- 
veniently discharged at the Mystic dock. In conséquence of the 
anthracite coal strike, an unusually large amount of foreign coal was 
brought into Boston in November and December, 1902, and ail vessels 
engaged in the foreign coal trade were much delayed in their dis- 
charge. Many vessels were waiting their turn to discharge at the 
M3stic dock. The Roath drew too much water to be berthed safely 
without some lightering. About December ist she was lightered of 
500 tons, and on December 5th she was berthed in her turn at 
Mystic dock, and thereafter was discharged at the rate of about 700 
tons a day. The charter party provided: 

"That the said steamer, • * * being so loaded, shall thereafter proceed 
with ail possible dispatch to Boston, U. S. A., or so near thereanto as s^e can 
safely get, and there deliver her cargo alongside any wharf anà/gr vessel 
and/o^ craft, as ordered, where she can safely deliver, always aâoat; but if 
required to shift, the expense of so doing to be paid by consignées, and the 
time to count, on being paid freight, at the rate of «/«, say elght shillings 
and slxpence. (8) The cargo to be taken from alongside by consignées at 
port of discharge, free of expense and risk to the steamer, at the average rate 

^1. Demurrage, see notes to Randall v. Sprague, 21 C. C. A. 337; Hager- 
man v. Norton, 46 C. C. A. 4. 
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of 750 tona per day, weather permittlng, Sundays and holldays excepted, pro- 
vided steamer cah delïvèr'lt àt'this lâtè; if longer detalned, consignées to 
pay steamer ^emurrage at the rate of fourpence per net register ton per 
running day, Or pro rata for part therèof, time^ to cdmOiènce when steamer 
is ready to unload, and wrltten notice given, whetlier in berth or net. In 
case of strikes, loclcouts, civil comiiiotions, or any other causes or accidents 
beyond the control of the consignées, which preyent or delay the discharging, 
suçh time is nôt to count, uhless the steamer is already on demurrage. 
Chàrterers to effect the discharge ôf the cargo, steamer paying one shilling 
(25 cents) per ton of 20 cwt, or 1,015 kilos, and providing only steam, steam 
wlnches, winchmen, gins, and, falls." 

The claimant has contended : 

(i) Tfiat the lay days did not begin before the steamer's arrivai 
at her berth in Mystic dock. The ^EngHsh cases seem to sustain this 
contention, where the charter partydoes not contain the phrase 
"whether in bferth or not." Murphy v. Coffin, 12 Q. B. D. 87. What- 
ever may "be the rule in the absence of thèse words, they are plainly 
intended to settle the controyersy. which might otherwise arise between 
charterer and owner, Whether this settlement is eiïected by fixing 
the period when the voyagé is ended, or by fixing the time when the 
lay dayS begin, irtespectivë of the etid of the voyage, need not be 
determine;d hère. That i%'é, lay days began when the vessel was in 
port ready to discharge, 'jv^hether in berth or not," is clear. The 
American cases are not more favorable to the claimant than are the 
English. ■ : I 

(2) That the lay days did not begin until the vessel was really ready 
to unload, having come to the wharf, or as near it as she could get, 
with hatches off, winches ready, etc.; that the time should not be 
reckoned from the notification given to the charterer just after 
the vessel had come tô anchor in the lower harbor. This is true. 
"Ready to unload" means actually ready to discharge, so far as the 
vessel can be made ready by those controlling her.; In this case the 
steamer was ''feady to unload" November i8th, 

(3) That the vessel must deliver alongside the wharf, and that 
demurrage did not begin until she was ready to dô so. This conten- 
tion is ânswered under i and 5. If the charterer undertook, in efifect, 
to find the steamer a berth, he is liable for the delay caused by her not 
getting one; ;' 1 

, (4) That the delay was caused by "strikes." The connection of 
the strike with the delay was too rémote. This has 'been held in cases 
where the connection was. doser than hère. 

t (5) That the delay was due to "ôther causes or accidents beyond the 
control of the consignées:." In Davis v. Wallace, 3 Clifï. 123, the 
charter gave the vessel "quick discharge," and made the charterers 
liable "provided détention should happen by their own or their agent 's 
default." It was held that the charterers were Hable for the delay 
caused by the vessel's waiting her tilrn. This case is an authority for 
the libelant. It is not disputed' that an agreement to discharge at a 
fixed rate is at least as absolute as one to discharge with quick dis- 
patch. Liability for delay happening by the charterer's default is not 
more extensive than that for delay not arising from causes or acci- 
dents beyond the charterer's control. Libelant's counse-1, indeed, did 
not seriously contend that he could prevail if Davis v. Wallace were 
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followed Hère. He urged that the language there used concerning 
the charterer's default was overlooked by the court, and that the 
case has since been overruled, or at least doubted. But Davis v. 
Wallace has been cited and approved many times, and the décision 
has never been called in question. In some opinions the default 
clause was specifically mentioned. See Futterer v. Abenheim, Fed. 
Cas. No. 5,164; Gronstadt v. Withoff (D. C.) 15 Fed. 265 ; Id. (C. C.) 
21 Fed. 253 ; Sleeper v. Puig, Fed. Cas. No. 12,940 ; Mott v. Frost 
(D. C.) 47 Fed. 82, 84; Hagar v. Elmslie, 107 Fed. 511, 46 C. C. A. 
446; Moody V. Five Thousand Laths (D. C.) 2 Fed. 607; Williams 
V. Theobald (D. C.) 15 Fed. 465; Fish v. 150 Tons (D. C.) 20 Fed. 
201; Thacher v. Boston Gas Co. 2 Low. 361, Fed. Cas. No. 13,850; 
Keen v. Audenried, Fed. Cas. No. 7,639; Davis v. Pendergast, Fed. 
Cas. No. 3,647; Carbon Co. v. Ennis, 114 Fed. 260, 52 C. C. A. 
146. If there be anything to the contrary in Flood v. Crowell, 92 
Fed. 402, 34 C. C. A. 415 (which is not asserted), it is opposed to ail 
other authorities. In Crossman v. Burrill, 179 U. S. 100, 21 Sup. Ct. 
38, 45 L,. Ed. 106, the court assumed that Davis v. Wallace was cor- 
rectly decided, and was at pains to show that delay caused by bom- 
bardment was not analogous to delay caused by crowded wharves. 
Cases like The Viola (D. C.) 90 Fed. 750, are concerned only with 
the discharge of vessels in the absence of express agreement. If 
there be material différence between American and English law on the 
question hère presented, the former must prevail, as it is the lex loci 
solutionis ; but by English law the resuit would probably be the same. 
Thus in Re An Arbitration, 8 Asp. M. L. C. 330, the words in ques- 
tion, which are commonly used in English charter parties, were held 
to mean causes ejusdem generis with those previously mentioned. 

Following Davis v. Wallace, I hold that the libelant is entitled to 
recover. 



T3E PRUDENCE et al. 

(District Court, S. D. New York. July 13, 1903.) 

1. CoLMSioN— Sailing Vesskl and Baroe in Tow— Padlt of Tua. 

A tug with three barges in tow on a long hawser held In (ault for a 
collision in the nlght in Delaware Bay between the rear barge, which 
was 460 fathoms behlnd, and a meeting schooner, which was at the 
tlme tacking, and on a crosslng course, for her failure to keep a lookout, 
and for not taklng any measures to avoid the schooner, rendered espe- 
clally necessary by the length of her tow. The schooner, which had a 
vigilant lookout, and held her course until collislou was inévitable if 
It was contlnued, held not In fault 

In Admiralty. Suit for collision. 

Owen & Sturges, for libellants. 

Carpenter, Park & Symmers, for the Prudence. 

ADAMS, District Judge. This action was brought by the libel- 
lants, the owners of the Schooner William D. Marvel, against the 
Steamtug Prudence, to recover the damages sufïered by them from a 
collision, which occurred in Delaware Bay about 1.30 o'clock in the 
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morning of the I4th of August, 1902, between the schooner and the 
barge Crifton in tow of the Prudence. The schooner was bound 
irom Boston to Philadelphia, laden with empty barrels, and the 
Prudence, with three barges in tow tandem, laden with coal, was 
bound from Philadelphia to New York. The first barge was about 
300 fathoms astern of the Prudence, the next about 130 fathoms 
astern of the fîrst barge, and the last, the Drifton, was about the same 
distance astern of the second barge. The night was clear. The tide 
was ebb. The wind was strong from the north northeast. The exact 
place of the collision is in dispute but it admittedly occurred a short 
distance above the Breakwater. The schooner's gênerai course was 
north northwest and the tug's south southeast. 

The libel allèges that the tug's three towing lights were discovered 
bearing off the schooner's port quarter while the schooner was on 
her port tack ; that when the schooner had reached the Over Falls, 
on the Gape May side of the Bay, it became necessary for her to 
tack and the tug's lights then bore ofif the starboard bow; that the 
tug's red light and the red lights of two barges were discovered 
but no lights were seen on the other barge until shortly before the 
colHsion; that when the tow had approached in such close proximity 
to the schooner as to make ^ collision inévitable if the schooner con- 
tinued her course, the schooner's wheel was hove hard to port and 
the head sheets raised, those being the only things that could be 
donc to prevent a collision, but as the sea was choppy and the wind 
was bafflingi the schooner failed to come around but lay head to the 
wind, making no headway ; that the tilg ' continued on until iînally 
the Drifton came into collision with the schooner; the latter's jib- 
boom being carried away by the foremast of the barge and some 
slight damstge done to the Darge: The schooner chargea the tug 
with fault in not having a vigilant lookout, in not altering her course 
and that of the tow to pass under the schooner's stern on her star- 
board side and in making no attempt to avoid the collision. 

The answer of the tug «Sièges that wlieii she was about half way 
between the Brandywine Flash Light and the Lightship and steering 
for the latter^ the schooner was observed croçsing the bow of the 
Prudence àbô^t'a half, a mile' away and headihg apparently about 
east; thât at ,tliisi time, the speçd of the Prudence: did not exceed 
three miles pep hour over thebottom; that thè schooner was then 
on her port tack and was upon â course away from and clear of the 
course of thé Prudence; that'tfie schooiïèr then disappeared from 
view; that shOrtty,thfrçâft|er,; the schooner's red light was seen three 
or four points upon the port bow of the Prudence and it was ob- 
served that she had come about upon her starboard tack, and vvas 
apparently heading in about the opposite direction from that of the 
tug and tow, so that the courses of the vessels were not such as to 
involve any risk of collision: if the schooner maintained her course; 
that after the tug had passed the schooner, the latter was seen to 
come into 'tHejivind but failed to go' about and paid oiï under full 
sail towards the last barge in the tow and shortly thereafter they 
came tbgether; that when it was observed by those on the tug that 
there was danger of colhsion between the schooner and the Drifton, 
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the engines of the tug were slowed ; that previous to the collision the 
Drifton changed her course to the starboard so that àt the time of 
the collision, her red light only was in view to those on the tug; 
that at the time of the collision the schooner was still paying off and 
headed for the barge at nearly right angles. The tug charges the 
schooner with fault (i) in not beating out her starboard tack, instead 
of going about on her port tack ; (2) in not casting anchor when she 
missed stays ; (3) in not having an efficient lookout ; (4) in failing 
to observe the red light of the Drifton, which was a régulation light 
and burning brightly. 

The testimony substantially supports the contention of the libel- 
lants. It appears that the schooner had a compétent lookout prop- 
erly stationed and that the lights of the tug and of the first two 
barges were duly seen and reported. The lights of the Drifton were 
not seen until the vessels were almost in the jaws of the collision and 
as a vigilant watch was kept on the schooner and no testimony has 
been produced from the Drifton, or the other barges as to the light, 
I conclude that it was defective. In any event, it only bears upon 
the question whether the schooner should be held in fault so as to 
effect a division of the damages. 

There can be no doubt about the fault of the tug. She was bound 
to keep her tow clear of the schooner's course and it was the duty 
of the schooner to keep her course until it could be plainly seen that 
by doing so she was running into a collision. The Maverick (D. C.) 
75 Fed. 845; Id., 84 Fed. 906, 28 C. C. A. 562. Admittedly, thé 
tug did not change her course to avoid the schooner, nor reduce her 
headway until a collision was imminent. The schooner was seen to 
cross the course of the tug on her port tack some distance away 
and then passed out of view. When again seen from the tug, she 
was on her starboard tack, showing her red light and about three 
fourths of a mile away. The navigator of the tug incorrectly siip- 
posed that the schooner was not approaching the tow and that by 
keeping her course, she would avoid it. The tug contends that the 
schooner was three points on the tug's port bow when she was seen 
on her starboard tack but this is doubtful. The wind was not ex- 
actly steady but was in a gênerai north northeasterly direction. The 
schooner could not sail nearer the wind, than five or six points, and 
necessarily proceeded on a course northwest by north or northwest. 
As the tug was going south southeast, the courses were somewhat 
Crossing, instead of being opposite, and a collision would ensue if 
both vessels kept their courses, unless the schooner was a considér- 
able distance to the windward of the tug and tow, especially in view 
of the length of the tow and of the fact that the tide set the schooner 
somewhat to the westward. The testimony on the schooner's part 
shows that when on the starboard tack, she was sailing by compass, 
as steadily as practicable, on a course between, northwest and north- 
west by north, until the Drifton was'made out and there was dan- 
ger of colHsion. The circumstances show that the schooner was not 
far enough to the windward of the tug and tow to avoid the latter. 
by keeping her course. There; certainly can be ho just criticism 
upon the schooner for not beating out this tack. As for the port tack, 
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• the testimony o{ the schppner shows that she went as: far as slie pru- 
dently çouîd ioward^ the Over Falls Shoals befo're islie went about 
on her'starboard tack. Then, as I hâve said, the starboard tack 
course was kept until danger appeared from the third barge. In 
cndeayqring to avoîd this da^iger, and when in extremis, the schooner 
attempted; to tack again and; missed stays, apparently without any 
remissness on her part, as the wind was baffling; certainly without 
légal fault being attributable io her in view of her situation. While 
in this condition, she was set towards the tow by thé wind and tide 
and the collision occurred. The primary cause of the coUision, was 
the neglect of the tug tp shape her course so that the schponer would 
not colliçje with the tow. This the tug could do in any way she 
wished, s6 that the resuit should be accomplished, but apparently the 
prudent , way for her to navigate was to starboard her helm when 
the schooner was made out on her own port bow and pass the 
schooner starboard to starboard. 

The tug had no lookout especially assigned to that duty. It is 
claimed that the mate, who was in charge of the navigation, was 
standing outside the pilot house acting as lookout but his other duties 
absorbed his attention to a certain extent and it is évident from the 
fact that he did not observe the schooner when she first came about 
on her starboard tack, not very. far distant, that he was not vigilantly 
performing a.Jookout's duty. 

The tug was in. fault for not avoiding the schooner, for not hav- 
ing a lookout and for not stopping and reversing in time to avoid 
the collision. There is no évidence that if the schooner had anchored, 
the collision wôUld hâve been avoided, and I find no fault upon her 
part. 

Decree for the libellants, with an order of référence. 



THE ISOLA DI PROOIDA. 

ipistrict Court, S. D. New York. June 29, 1902.) 

1. SHitTiNo— Falsb Bill of Ladiko^Powebop Mastek to Bind Bhip. 

Under the rule of the fédéral courts a master has no power to blnd 
the owners or the ship by a (aise bill of lading, •whether the falsity 
Is In relation to the amount of goods shlpped or the date of the shlpment, 
and this role Is not changea by the provisions of the Harter act (Act 
Feb. 13, 1893, e. 105, 27 Btat. 445 [tf. S. Comp. St. 1901, p. 2946]). Sueh act 
subjects a person gullty of a violation of Its provisions respectlng bllls 
of lading to a fine, whlch Is made a lien on the vessel, but does not make 
the vessel llable for the damages occasloned thereby. 

In Admirait)^. Suit in renti to recover damages for issuance of 
false bill of lading. 

Martin A. Ryan, for libelant. 
UUo & Ruebsamen; for claimant. 

lïOLT, District Judge. Thiis libel is fîled agaîrisï the steamshîp 
Isola di Procida, to recover damages for issuing a false bill of lad- 
ing. In August, 1901, Solon J. Vlasto, of New York, the libelant's 



THE ISOLA DI PROCIDA. 943 

assigner, agreed with the Banca Mobiliare Societa Anonîma, a bank 
doing business in Fiume, Sicily, to purchase from it 800 tons of 
brimstone, to be shipped during September. Vlasto thereupon ar- 
rangea with John Munroe & Ce, of New York, for a crédit with that 
house for the payaient. The letter of crédit provided that the bills 
under it should be drawn on Munroe & Co., of Paris, prior to Octo- 
ber I, 1901, accompanied by bills of lading. The bank drew a draft 
on Munroe & Co., at Paris, for the price of the brimstone, which, 
upon présentation, was duly accepted and paid in the regular course 
of business. The draft was dated September 30th, and had annexed 
a bill of lading, dated at Girgenti, Sicily, September 30th, acknowl- 
edging the receipt upon the steamship Isola di Procida of the 800 
tons of brimstone. This bill of lading was signed, "For the Master, 
per pro. Munzone, Mineo & Co., Agents." No brimstone had been 
received on the steamship on September 30th, the date of the bill of 
lading. The steamship at that time was at Marseilles. She reached 
Girgenti October I2th, took the 800 tons of brimstone on board, 
sailed from that port October i6th, and arrived in New York No- 
vember 19, 1901. Between the time when the brimstone would hâve 
arrived in New York, if it had been shipped in September, and the 
time when it actually arrived, there was a fall in the price of brim- 
stone, and the libelant sues to recover the damage caused by such 
fall in price. 

The principal défense pleaded in the answer is, in substance, that 
the persons who signed the bill of lading had no authority from the 
owners of the ship to do so. Upon this point I think that the proof 
of the ratification of the bill of lading by the master and owners of 
the steamship is such that the bill of lading signed for the master by 
Munzone, Mineo & Co., as agents, is of equal légal effect as if it had 
been signed by the master personally. But, in my opinion, if it 
had been signed by the master, it would not hâve bound the ship, so 
far as the incorrect date is concerned. The gênerai rule, under the 
décisions in the fédéral courts, is that the master of a vessel bas no 
power to bind the owners of the ship by a false bill of lading. Schooner 
Freeman v. Buckingham, 18 How. 182, 15 L. Ed. 341 ; Bulkley v. 
Cotton Co., 24 How. 386, 16 L. Ed. 599; Pollard v. Vinton, 105 U. 
S. 7, 26 L. Ed. 998; The Loon, 7 Blatchf. 244, Fed. Cas. No. 8,499; 
Robinson v. Memphis, etc., Co. (C. C.) 9 Fed. 129; Id., 16 Fed. 57; 
American Sugar Refining Co. v. Maddock, 93 Fed. 980, 36 C. C. A. 
42; Missouri, etc., Co. v. McFadden, 154 U. S. 155, 14 Sup. Ct. 990, 
38 L. Ed. 944. Varions state courts hold that common carriers are 
estopped from denying their liability upon a false bill of lading given 
by the master or agent. Armour v. Michigan, etc., Co., 65 N. Y. 
m, 22 Am. Rep. 603; Bank of Batavia v. New York, etc., Co., 106 
N. Y. 195, 12 N. E. 433, 60 Am. Rep. 440; Brooke v. R. R. Co., 108 
Pa. 529, I Atl. 206, 56 Am. Rep. 235 ; Wichita Savings Bank v Atch- 
ison, etc., Co., 20 Kan. 519; Sioux City, etc., Co. v. First Nat. Bank, 
10 Neb. 556, 7 N. W. 311, 35 Am. Rep. 488. But this is not the 
rule in the fédéral courts. Most of the cases in which the rule has 
been applied hâve been cases in which either no goods were shipped, 
or a less amount was shipped than stated in the bill of lading; but 
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the rule is ba&ed on the principle that a maçter has no împlied au- 
thority to give a false bill of lading of any kind, and I think that the 
principle would hâve the same application to a bill of lading which 
is false in, the date as to one which is false in the araount. I think, 
therefore, that in this case, sp far as it is governed by the gênerai 
rule of W estabhshed by the cleGisions in the fédéral courts, the libel- 
ant cannot recover damages against the steamship because of the 
false date, of the bill of lading. 

The question, arises, however, whether the fourth section of the 
Harter act, (Act Feb. 13, 1893,0. 105, 27 Stat. 445 [U. S. Comp. St. 
1901, p. 2947]) has modified the gênerai rule. That section requires 
a bill of lading to be issued to shippers stating the various partic- 
ulars usually -contained in a bill of lading, and provides that such 
document shall be prima facie; évidence of the receipt of the merchan- 
dise therein described; and section 5, 27 Stat. 446 [U. S. Comp. St. 
1901, p. 2947], provides thât for a violation of any of the provi- 
sions of the act the agent, owner, or master of the vessel guilty of 
such violation, or who refuses to issue on demand the bill of lad- 
ing therein provided for, shall be liable to a fine not exceeding $2,000, 
and that the amount of the fine and costs for such violation shall be 
a lien upon the yessel. I think that thèse sections impose no new 
duty upon the master. It lyas always the duty of the master to issue 
a bill of lading, and it was always his duty to issue a true one. The 
provision }n the Harter act that such document should be prima 
facie évidence of the receipt of the merchandise therein described adds 
nothing to t}ie gênerai rule of law previously existing. A bill of lad- 
ing was always prima facie évidence of its contents. The légal ques- 
tion in respect to which the contrariety of view in différent jurisdic- 
tions has arisen has been whether the receipt contained in the bill 
of lading was çonclusive, or only presumptive, évidence of its con- 
tents. The true construction, in my opinion, of the' provisions of 
the Harter act in regard to bills of lading is that the rule previouslv 
established in the fédéral courts thât a false bill of lading is not 
binding on the owner or the ship still remains the law ; but, if a false 
bill of lading is given, the pefson giving it is liable to a fine not 
exceeding $2,000, and the amount of that fine is made a lien on the 
vessel. But any damage caused by the falsehood does not create 
any lien on the ship. The true remedy of . the party injured in such 
a case is an action against the person who actually issued the false 
bill of lading. Schooner Freeman v. Buckingham, 18 How. 182, 15 
L. Ed. 341 ; Stumpre v. Breen, 12 App. Cas. 698; Relyea v. N. H.,, 
etc., Co., 42 Çonn. 579. 

My conclusion is that the libel should be dismissed, with costs. 
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In re STUDEBAKER. 

(District Court, S. D. New York. March 19, 1S03.) 

1. Bankruptcy—Uischargb— Destruction of Books and Records. 

Where It was shown that a bankrupt Inheritsd stocks from hls father 
of the value of $150,000, which, according to bis testimony, he sold, and 
the proceeds of whlch he spent in stock spéculations and gambling within 
three years preeedlng hls bankruptcy, the destruction of his bank cheek- 
book and passbook wlthln a year prior to his bankruptcy, unexplained, 
justifies an inference that it was with fraudulent intent to conceal hls 
true financial condition, and is sufficient ground for refusing hls discharge. 

In Bankruptcy. On application for discharge. 

To the Honorable George B. Adams, Judge of the District Court of the United 

States in said District: 

I, the undersigned, référée in bankruptcy, to whom as spécial commis- 
sioner the Issues of spécifications herein were duly referred, to ascertain and 
report the facts, respectfuUy report: 

"That the said Issues were brought on for hearing, and I was attended 
upon said hearing by the counsel for the opposing créditer and the counsel 
for the bankrupt, and that testimony was adduced thereon, the sténographie 
minutes of whlch are herewith flled, marked 'Schedule A.' That the spécifi- 
cations were filed on behalf of Max Bleiman, a créditer, and whlch are sub- 
stantially as follows: 

"First. That the said bankrupt knowingly and fraudulently concealed from 
his trustée, etc., property belonging to his estate in bankruptcy, to the 
amount of about $150,000, alleged to bave been reallzed by hlm from the 
sale of stock bequeathed hlm by his father. 

"Second. That he knowingly and fraudulently concealed, etc., other prop- 
erty belonging to his said estate in bankruptcy, consisting of his salary of 
.$"3,600 per year, paid to his wife, and alleged to hâve been held by her for 
said bankrupt. 

"Third. That he knowingly and fraudulently made false oath in thèse 
proceedings in omlttlng from hls schedules the above-mentioned property. 

"Pourth. With fraudulent intent to conceal his true financial condition, and 
in contemplation of bankruptcy, he destroyed certain records, etc. 

"Fifth. That with llke Intent and In llke contemplation he falled to keep 
books of aecount, etc. 

"Sixth. Knowingly and fraudulently made false oath in omitting from his 
schedules $5,000 alleged to hâve been in his possession or under hls control. 
The testimony shows, in substance, that in about 1897 the bankrupt received 
by bequest from his father, who died October, 1897, 1,000 shares of stock 
in the Studebaker Carriage Company, besldes some real estate; that he dls- 
posed of said stock from tlme to time, and received therefor about $150,000. 
The bankrupt testified that the whole of the sum received from the sale 
of the said stock he has spent; that it was lost in gambling — cards, faro, and 
horses — and that no one holds any of said stock In trust for hlm (see ex- 
aminatlon before U. S. commlssioner, pp. 3 and 9); that he was never engaged 
in any trade or business, and never kept any books (page 4); that he ran 
through the above-mentioned sum of money In a period of about three years; 
that he had memoranda of the purchase and sales of stock, but he does not 
know what became of them (page 9); that he is employed now by the Stude- 
baker Manufacturing Company, whlch has a place of business In thls city, at 
a salary of $300 per month, which employment began about March, 1901; 
that this salary is paid over to his wife. It seems that the payment is made 
by checks either payable to her order or payable to his order and indorsed 
for hlm by her (see page 12; also stenographer's minutes of testimony before 
peferee, page 2), and that the checks or their proceeds are deposlted in her 
bank aecount, or applied by her to the payment of family expenses. The 
bankrupt testifles (testimony before the commissioner, page 14) that about 
f30,000 of the proceeds of this stock was used in paying debts previouslj 
124 F.— 60 
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contracted, and that some of thèse shares of stock was disposed of by hlm 
in Chicago. It aiso appears thiat af ter ^ eoinlng from Chicago he opened an 
account in the Second National , Bank in this clty. It aPpears Irom the 
transeript of 'said account in évidence, ànd filed herewlth, that the account 
was opened February 23, 1^9, and closed October 23, 1901, the total amount 
of deposlts„during that Interval belng $70,032.50, and the account belng 
closed wiïh an overdraft of $1.47. 

"The only wltnesses pro'duced were the banjirupt and hjs wife, and thelr 
testimony is uncontradicted. There is, therefore no direct évidence that any 
other disposition was made of the prpceeds of the Studebaker stock than to 
which the ,bankrupt testifled, and the clalm that that amount or any con- 
sidérable part of it is stiil in the bankrupt's possession seems to rest chiefly 
upon the Improbabillty that any man could dissipate in the course of three 
or four years the sum of $150,000 in stoclj spéculation and gambling. No 
attempt was made to contradict the statement of losses in stock spéculation 
by caUlng the broker through whom said spéculations wère had, ' ànd, whlle 
such ImproTident and reckless spéculation is not, it is hoped, a fréquent 
occurrerice, there is nothing Impossible, or even improbable, in the story that 
so large a sum was dlssipated in stock spéculations, especially when to such 
spéculations is added betting on horse races and gambling at faro. The 
bankrupt's account in the Second National Bank tends to corroborate his 
testimony, showing, as it does, that he expended over ?70,000 between Feb- 
ruary 21, 1899, and October 23, 1901, durlng whlch perlod he had no source 
of Income èxcepting this bequest and his stock spéculations and gambling. 

"I recall nothing in the testimony before me which would Justlf y a findlng 
of fact that any part of the proceeds of this stock is in the hands of the 
bankrupt, and concealed froiû his trustée; and the same remark applies to 
the sum of $5,000 or less which the bankrupt received as the proceeds of real 
estate devisedto him by hlg father. 

"I am conflrmed in this opinion by the statement in the sehedules in which 
of the $9,304.54 total liablUtles over $7,600 appears to hâve been for money 
borrowed by the bankrupt; and with the exception of $332.40 borrowed by 
the bankrupt- during the year 1902. It is hardly concelvable that a man, if 
he had concealed $150,000, or anything like that sum, would bave borrowed 
in that year over $7,000 in varions sums and from various people, and then 
sought relief from thèse comparatively small debts by flling bis pétition in 
bankruptcy. - ' ;.' ' 

"In regard to the payment of the bankrupt's salary to his wlfe, the testi- 
mony of both the bankrupt a.nd his wlfe agrée that it was pàid to her prac- 
tically directly, and that it was applied, so far as it goes, to the livlng ex- 
penses of the family; and there appears to be no proof thàt any of this sum 
is retained or concealed by the bankrupt's wife, or applied for any other 
purpose than the support of the family, the expenses of which would, as 
appears from the testimony,' be fuUy equal to, if not in excess of, the amount 
of such salary. Especially It does not appear that any df the salary re- 
ceived by the bankrupt prlor to flling his pétition herein remains undlsposed 
of, or retained by anybody for the bankrtapt's use. No concealment was made 
of the fact that the salary was paid to the bankrupt's wife, and, although 
I do not recall !any évidence' as to the reason why such payment was made 
to her rather than tô hlm, the prevîous actions of the bankrupt, in connec- 
tion with the large legaey received from Ms father, wbùld seem to afford a 
reasonable explanation and Justification of the somewhat unusual method of 
pajlng the bankrupt's salary to his wife. 

'^Thé bankrupt dld not, it appears, keep books of account, but, inasmuch 
as the testimony shows that prlor to hift présent ettfploymènt he Was in no 
business, and that in his pj*esent employment on a saiaty there seems to be 
nd occasion for keeping a set of mercantile books, I dd not tbink his failure 
to keep such books can be consldered aS mîlitating agEilnst his discharge. 

''So, also, as to the alleged destruction of the books refeired to In the 
fourth spécification, while the bankrupt admits that he deSttoyed soïàe meto- 
orandaof stock transactions, I see no évidence from that fàct or elsewhere 
in the testimony before me of any fraudulent intent on bis part to conceal his 
true-fiDançjal condition byso doing; ' 
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"For the foregoing reasons, I am of the opinion that the speclflcations hâve 
not been sustained, and that the bankrupt is entitled to his discharge. 
"Ail of which Is respectfully submitted." 

Maurice Meyer, for bankrupt. 
Lesser Brothers, for créditer. 

HOLT, District Judge. This is an application for the bankrupt's 
discharge. One of the grounds of objection is that the bankrupt, with 
fraudulent intent to conceal his true financial condition, and in con- 
templation of bankruptcy, destroyed his bank checkbook, passbook, 
and vouchers. The évidence shows that the bankrupt inherited from 
his father, in 1897, property of the value of $150,000. He testifîed 
that he sold this property, and in the three years before bankruptcy 
lost it in stock spéculation and gambling. He now has a salary of 
$3,600 a year, which is paid by arrangement to his wife. He lives on 
a libéral scale in an apartment for which he pays a rent of $2,000 a 
year. His scheduled debts amount to about $9,000, about $7,000 of 
which is for money borrowed within a year before his bankruptcy. 
He admitted, upon examination, that he had destroyed his bank check- 
book and passbook during the year before the adjudication. He gave 
no explanation for such action. He testifîed that he never kept any 
other books. The objecting créditer claimed, and, on the facts, was 
justified in suspecting, that some of the $150,000 claimed to hâve been 
lost in speculating and gambling was concealed ; but he was unable to 
prove it. If the bankrupt had not destroyed his checkbook, the 
créditer might hâve had some basis for investigating the truth of his 
statement. 

Under the circumstances, I think that the inference is justified that 
the bankrupt destroyed his checkbook and bankbook with fraudulent 
intent to conceal his true financial condition and in contemplation of 
bankruptcy. The application for his discharge is therefore denied. 
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THE WAIXACB B. FLINT. 

(District Court, S. D. New York. July 7, 1903.) 

Coiiiiisiow— TuGS WITH Tows Meeting— Violation op Rule for Passino. 
Two tugs held In fault for a collision between their respective tows 
In Bast river for violation of article 18 of the Inland rules (Act June 7, 
1897, c. 4, § 1, 30 Stat. 96 [U. S. Comp, St. 1901, p. 2281]), which required 
them when meeting to pas» port to port, and one with two barges lashed 
together In tow on a short hawser, havlng a comblned wldth of 85 
feet, for the further reason that, after maklng the agreement for passlng, 
8he falled to comply with it by changlng her course untll the two vessels 
were so close together that her tow could not foUow In tlme to avoid the 
collision. 

In Admiralty. Suit for collision. 
James T. Kilbreth, for libellant. 
Peter S. Carter, for Luckenbach. 
Carpenter, Park & Symmers, for Flini 
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ÂDAMS, District Judge. The libel herein was filed by the Coast- 

wise Steamship Company against the tugs Edgar F. Luckenbach 
and Wallace B. FHnt, to recover the damages it suffered from a col- 
lision which occurred in the East River, about 9 o'clock p. m., on the 
9th of November, 1901, between its barge Chalmette, in tow of the 
Luckenbach on hawsers and a car float, which was being towed by the 
Flint on her starboard sidé. 

The Luckenbach, with the Chalmette and another barge, both of 
them light, was bound from Providence, Rhode Island, to Newport 
News, Virginia. She had brought the barges through the Sound 
tandem, on long hawsers, but when the vicinity of Riker's Island was 
reached, they were placed alongside of each other, bow to bow, the 
Chalmette being on the starboard side,, and made securely fast. A 
short hawser, of 25 or 30 fathdms, was then run from the bow of each 
barge to the bitts of the Luckenbach. 

The Flint, with a car float on each side, backed out of the slip, be- 
tween piers 45 and 46, East R.iver, and straightened up the river, bound 
for the Harlem River. The whole tow was about- 90 feet wide. The 
Luckenbach and tow vyere then coming down the river, at the rate of 
6 or 7 miles per hour, and; showed the Flint her red and her green 
light, as well as her toWing lights. Tti.ere was also another tug, with 
a car float on, each side, coming do^yn the river^ showing both of her 
colored lights and her towing lights. She was abput abreast of the 
Luckenbach and their courses were parallel. Th?re were about ï 00 
feet of clear water bétween the tows, After thé Flint had straight- 
ened up the river, she showed both of her colored lights, as well as 
her towing Hghts, tp the other vessels. 

The tide was ebb. . Ail the lights were clearly made out by. the 
respective vessels. Thèreis some référence in the Flint's testimony 
to the Çhalmette's lights being dim, but such fact îs not established, 
It was clearly recognized froril the begirming that the Luckenbach 
had a tow astern. 

In this situation, the Flint undertook to go between the other tows. 
She blew a signal of one whistle to the No. 12, which the latter an- 
swered with a similàr signal and kept her course and speed. After the 
response of the No. 12, the Flint blevv a signal of two whistles to the 
Luckenbach, which the, latter ans wer.ed.:with a similar signal. She 
was then, about a half a mile away from tlie Flint. As the Luckenbach 
djd not immediately cprif6r,th to thé ;âgreement, the Flint repeated the 
signal ,when they had approached each. other to within 300 or 400 feet 
and the Luckenbach again replied with a signal of two whistles. The 
No. 12 and the Flint passed port to port, about 15 or 20 feet apart. 
"mmediately béfofe reàching the Flint, the Luckenbach stopped , her 
engine and sheered to port and passed the Flint's starboard float 
about 20 or,25 feet away. She then sheered baçk; but left the tow 
to take care of itself. The tow came on with the impetus alrèady 
given to it by the Luckenbach, aided:by the tide,, and the Çhalm.e|te 
brought up with her starboard bow against the starboard corner ,of 
the starboard float and suflfered sevçre injuries. ' 

The libellant contends that both the Flint and the Luckenbach were 
in fault, the former principallybecause she initiated à starboard to star- 
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board course of navigation, when tlie ruies required that the vessels 
should pass port to port — Inland RuIes art. i8 (Act June 7, 1897, c. 
4, § r, 30 Stat. 96 [U. S. Comp. St. 1901, p. 2281])— and the latter, 
because she consented to the proposed course, and did not conform to 
it. The Luckenbach at first joined in other charges made by the 
libellant against the Flint, viz. : in that she did not maintain a proper 
lookout ; in that she did maintain an improper rate of speed ; in that 
she did not reverse when danger of collision was imminent, etc. The 
Luckenbach denied ail faults on her own part and finally relied upon 
a charge against the Chalmette that she permitted her hawser to 
become slack and in that way caused both herself and the Independent 
to sheer into the Flint's tow. The Flint urges that the Luckenbach 
and the Chalmette were both in fault, the first because the Luckenbach 
did not change to port as indicated by her signais, and the Chalmette 
because she did not hâve a lookout, and failed to change her course 
to port. 

The part of the river in which the collision took place is much in dis- 
pute, those on the Flint and the master of the Luckenbach contend it 
was in about the middle of the river. Numerous other witnesses say 
it was close to the Brooklyn shore. After the collision, the barges 
were very close to the Brooklyn shore but they had swung around 
then so that they were heading up the river and had doubtless been 
somewhat set over by the tide. It is probable that the collision was 
on the Brooklyn side of the river but not so close to the shore that 
there would hâve been any difficulty in the tows passing port to port. 

I consider that the libellant's principal charges against the tugs 
should be sustained. It is not necessary to pass upon the minor ones. 
It is urged by the Flint that she was just starting after getting her 
heading up the river and that she was practically under no headway. 
As I find that the place of collision was about opposite pier 50, at the 
foot of Montgomery Street, Manhattan, and she had proceeded to that 
point from about opposite pier 45, she had actually proceeded up the 
river, against the tide, about 1,200 feet, while the Luckenbach had 
probably corne down the river in the same time, more than double 
the distance. There was, therefore, ample opportunity for the vessels 
to conform to the rule and no adéquate reason has been given for 
adopting a course at variance with it. Such course should not hâve 
been initiated by the Flint, but having been consented to by the 
Luckenbach, the latter should hâve been vigilant to conform to the 
agreement, in which diity it failed, no change of course having been 
made by her until the second set of signais when the vessels were in 
such close proximity that collision was imminent.' 

I do not find any fault on the part of the Chalmette. She had no 
lookout stationed forward but that omission did not in any way con- 
tribute to the collision. With respect to the alleged sheer of the 
barges to the starboard, the testimony shows that the Chalmette and 
the Independent were respectively 34 and 51 feet wide or a combined 
width of 85 feet. The Luckenbach was probably about 30 feet wide. 
With the barges following directly behind, the Chalmette's starboard 
side would hâve been about 30 feet nearer the Flint's course than the 
starboard side of the Luckenbach. The starboard bow of the Chai- 
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mette struck: the starboard corner oi the float and as the Luckenbach, 
by changing tp port, ,onIy passed 20 or 25 feet away frorn the float, it 
is évident there was no sheer by the barges but merely a failure on 
their part tp jmmediately follow thç tug. There is , uncontradicted 
testimony that the Chalmette's helra was starboarded as soon after the 
Luckenbach ehanged as practicable but that it did not hâve any effect 
because the Independent did npt follow, and the Chalmette, being so 
much the smaller, could not steer both vessels. There were no wit- 
nesses examined from the Independent. She belonged to the owner 
of the Luckenbach and it must be presumed in the absence of any ex- 
planation of their non-production: that if any witnesses favorable to 
the Luckenbach could hâve been produced they would hâve appeared 
on the trial. 

Decree forthe libellant against the Luckenbach and the Flint, with 
an order of référence 



MANNHBIM INS. CO. v. CHIPMAN. 

(DistEict Court, S. D. New îork. July 14, 1903.) 

1. Marine INbdbance— Premiums— Patmént to Broker. 

Défendant negotlated an opén policy of marine Insurance wlth plain- 
tifC, throughv certain brokers, to whom plaintifC paiâ a commission. Tlie 
preminms were paid BiontMy by défendant to the brokers, but the 
latter falled to pay over the sum to plaintifC. This course of dealing 
was contintted for some tlme, and various, letters were written by plain- 
tifC to the brokers, requesting payment, and ttireatening that if payment 
was not made to notify the insured that payments to brokers would 
not be acknowledged. HeM» that plaintifC recognized the brokers as its 
agent for the collection of the preraiums, and hence was not entitled 
to recover payments made to such brokers, and not remitted. 

8. Same— EstoppIii.. 

Where an insurer permitted the insured to pay monthly premlums on 
open marine ' policies to brokers by whom the Insurance was efCected, 
and received such premiums from the brokers without objection, it was 
eatopped from thereafter resorting to insured for premiums paid to the 
brokers which they had falled to pay over, though the original arrange- 
ment did not contemplate collection of premiums by such brokers. 

Eustace Conway, for libellant. 
Tyler & Durand, for respondent. 

ADAMS, District Judgç. This is an action brought by the libel- 
lant, the Mannheim Insurance Company, to recover from the respond- 
ent, William A. Chipman, the sum of $507.96, claimed to be due for 
premiums incurred during November, 1901, upon an open policy of 
marine insurance, dated May i, 1901, covering cargo shipped by the 
respondent to Australia. There is no dispute as to the policy having 
been issued by the libellant, or as to the non-payment of the premiums 
to it. The premitims w'ere actually paid by the respondent to a firin 
of insuranCe brokers^ who did not, however, pay the premiums over, 
and, in January, 1902, made a gênerai assignment for the benefit of 

U 2. See Insurance, vol. 28, Cent Dlg, S 897. 
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their creditors. The question to be determined is, whether the pay- 
ment to the brokers was a payment to the underwriter. 
The policy, among other things, provided : 

"Premiums payable monthly in cash. The assured hereby warrants and 
agrées to report to the insurers as soon as practlcable after they bave knowl- 
edge thereof, ail their above described risks and to pay premiums thereon 
when due." 

The libellant contends that under this provision the respondent was 
not justified in paying the premiums to the brokers excepting at his 
own péril, and that the brokers were, the respondent's agents in ail 
respects and not the agents of the libellant in any respect. 

The respondent, on the other hand, contends that the brokers were 
the agents in fact of the libellant for the collection of ail of the pre- 
miums due under the contract, but that in any event, under the cir- 
cumstances of the case, the libellant is estopped from denying that 
the brokers acted as its agents in coUecting the premiums sued for. 

The évidence shows that the Insurance contract was the outcome 
of negotiations had between the agent of the underwriter and one of 
the brokers who represented the respondent. The policy was de- 
livered to the brokers as the agents of the respondent and subse- 
quently was received by him. The respondent's risks under the pol- 
icy were reported by him to the brokers and by them to the under- 
writer. The bills for the premiums were made out in the name of 
the respondent and sent to the brokers for collection. The brokers 
were entitled to a commission of ten per cent, from the underwriter 
on the amount of the business and when they paid the premiums 
they had collected to the underwriter, they deducted the commission. 
This had been going on for several months. The premiums were 
always paid by the respondent to the brokers, who were expected 
by both parties to remit them to the underwriter. This course of 
business continued up to the time of the failure of the brokers and 
thereafter the respondent paid directly to the underwriter. Similar 
transactions had also taken place between the underwriter and the 
brokers with other parties with whom the underwriter was dealing. 
The payments of the premiums collected by the brokers were slow 
and the agent of the underwriter, on October 3, 1901, threatened 
the brokers in writing that if he did not receiye a check at once, 
he would notify ail insured parties that the premiums had not been 
paid over and take steps to Secure payments from them direct. On 
the 8th of October, 1901, a similar threat was made and on the iith 
of December, 1901, he wrote to the brokers that unless he received 
a check for ail outstanding premiums he should notify the insured 
that payment of premiums to the brokers would not be considered as 
exonerating the insured from their obligations to pay the premiums 
direct to the underwriter. The efïect of thèse threats was that ail of 
the premiums collected up to November were paid by the brokers 
to the underwriter. Although the underwriter made a gênerai claim 
that it was entitled to receive the full amount of premiums, without 
regard to the brokers, yet it appeared that in ail of the transactions 
with the respondent, the brokers collected the premiuJms from the 
insured and paid them over tb the underwriter, less the brokerage 
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or commission. The underwriter recognized the brokers as its agents 
for the collection of the premiums and only looked to the respondent 
when the brokers failed. 

But even if the original arrangement did not contempla: te such col- 
lection by the brokers, the conduct of the underwriter in allowing 
the respondent to regularly pay the premiums to the brokers and its 
receipt of them from the brokers, precludes it from now resorting to 
the respondent for the premiums which he paid the brokers as usual 
but which they failed to pay over. fhe underwriter had notice that 
the brokers were withholding cbllected premiums but never noti- 
fied the respondent, although there was opportunity to do so before 
the November premiums were paid to the brokers. The premiums 
were due monthly and had been paid every month by the respondent, 
who had always taken the brokers' receipts as vouchers for the pay- 
ments and had no reason to believe that there could be any claim 
upon him after he had made the usual payments. The libellant, for 
its own purposes, was indulgent with the brokers and, omitting to 
advise the respondent of the situation as it existed, permitted him 
to go on paying them. As the underwriter had established agency 
relations respecting the premiums with the brokers, it cannot be per- 
mitted to repudiate them for the purpose of collecting the unpaid 
premiums from the respondent. 

Libel dismissed. 



THE J. C. AUSTIN. 

THE McDONALD. 

(District Court, S. D. New York. Junç 26, 1903.) 

L CoiiiiisioN— Tows Mebtihg in Hodson Rivbr— Fatlcbb to Keep Long Tow 
m LiNB, 

A steamer engagea In towlng about 70 canal boats down the Hudson 
river, arrangea In 14 or 15 tiers on hawsers, and extending to a length 
of 2,200 feet; which, altbough havlng two helper tugs, allowed the tail 
of the tow to Bwlng close to the eastem shore, while she was on the 
western slde of the river, thus Occupylng practlcally the entlre channel, 
was In fault for a collision between one of the tows near the end of the 
Une and a meeting boat which was being pushed up the east side of the 

' channel by a Bteam canal boat. The latter, which had started to pass 
the steamer and tow before knowlng of Its extraordlnary length or posi- 
tion across the river, held not In fault where, after dlscoverlng the 
, danger, she stopped and reversed, and did ail that was possible to avoid 
the collision. 

In Admiralty. Suit for collision. 

James J. Macklin, for libellant. 

Carpenter, Park & Symmers, for the J. C. Austîn. 

Amos Van Etten, for the McDonald. 

ADAMS, District Judge. This action was brought by the owner 
of the canaî-boàt Thomas I^ohard against the steam canal-boat J. C. 
Austin, to recoyer the damages caused to him by a collision on the 
4th of July, 1990, between the L,eonard and a boat being pushed ahead 



THE 3. C. AUSTIN. 953 

of the Austin. The Léonard was in tow, with about 70 other vessels, 
on hawsers, of the steamboat McDonald, bound down the Hudson 
River from Albany to New York. The tow was altogether about 
2,200 feet long and consisted of 14 or 15 tiers of four or five boats 
abreast, the Léonard being the outer port boat in the third hind tier. 
The Austin, with tow, was bound up the river. The collision occurred 
at daybreak, a short distance below Coxsackie, close to the eastern 
bank of the river. The tide was flood. A strong wind was blowing 
from the west. 

The libel charged the Austin with fault in not keeping a proper look- 
out, in proceeding at a dangerous rate of speed, in not stopping and 
backing in time to avoid the collision, in not giving any signais and in 
being on the wrong side of the channel. 

The claimant of the Austin brought in the McDonald by pétition, 
alleging that she was in fault for not having a proper lookout, in not 
keeping the Léonard away from the easterly side of the river and in 
not having a helper tug on the leeward side of the tow to keep it 
straight. 

The claimant of the McDonald, answering the pétition, admitted 
the collision but denied that there was any fault upon the part of the 
McDonald and alleged that the Austin was in fault in the respects 
charged by the libellant. 

The testimony shows that the channel at the place of collision was 
from 500 to 600 feet wide. Before reaching this point, the tow, in 
following the channel, had passed a bend in the river which gave it a 
heading to the eastward, and caused the tide to strike the starboard 
side of the tow, setting it, in connection with the strong westerly 
wind, over to the eastward. After the bend was turned and a compara- 
tively straight place in the river reached, the tail of the tow, on ac- 
count of the tow's extrême length, remained on the easterly side and 
at the place of collision was within a few feet of the wharves on that 
side while the tug was on the westward side of the channel. It was 
usual for tows coming down the river to keep over to the westward of 
the channel, in conformity with légal requirements, and the pilot of 
the Austin when he fîrst saw the tow, supposing it to be of ordinary 
length and that there would be room for his boats to pass to the east- 
ward, kept going until it became apparent that the tail of the tow was 
so near the eastern shore that a collision was imminent, when he en- 
deavored to avoid it by stopping and reversing, but as the tow occu- 
pied practically ail of the channel, the collision could not be avoided. 
Those on the McDonald were not aware that the collision had oc- 
curred until some time afterwards when it became necessary to care 
for the Léonard. 

The McDonald was in fault for the collision in failing to properly 
manage her tow so as to avoid danger to other craft, which were en- 
titled to navigate the river without being imperiled by the McDonald's 
usurpation of ail of the channel. She had two helpers, one alongside 
of herself and one which, when not engaged in picking up boats for 
the tow, was assisting to tow and at the time of this collision was on 
the starboard side of the tow about the third tier. There was no tug 
aft to keep the tow as straight behind the McDonald as the channel of 
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the river would permit and the tow was allowed to sweep along the 
eastern shore without an,y regard to other vessels which might be 
there. Under the circumstances, it was the McDonald's clear duty 
tp see that a helper was sent to the "rear of the flotiUa to assist in keep- 
ing the end of the tow in Une." The Richmond, 63 Fed. 1020, 1022, 
12C. C.A. I. 

I find no fault upon the, part of the Austin. She was on the right 
side of the channel and the only way she could hâve avoided the col- 
lision was by waiting below until the tow passed and it is urged on the 
part of the McDonald that she should bave done so, citing: Scots 
Grays v. Santiago de Cuba (D. C.) S Fed. 369; Id. (C. C.) 19 Fed. 
213; The Marshal (D. C) 12 Fed. 921. Thèse cases were decided in 
conformity with The Galatea, 92 U. S. 446, 23 L,. Ed. 727. It was 
there held that where in order to avoid a collision, it was necessary for 
one of two coUiding vessels to stop, it was the duty of that one to do 
so which was proceeding against the tide, as her movements could be 
controlled with less difïiculty than those of the other vessel. The doc- 
trine evidently bas no application against the Austin, as she was going 
with the tide. The évidence shows that those on the Austin pro- 
ceeded upon a reasonable expectation of finding necessary space to 
pass to the eastward of the McDonald's tow and were disappointed be- 
cause of its extraordinary length. Moreover, the fault of the McDon- 
ald sulBciently accounts fjor the collisiori without resorting to a possi- 
ble delinquency on the part of.the Austin. 

Decree fpr the libellant against the McDonald, with an order of 
référence.. The libel is dismissed as to the Austin. 



THE NEWBTJRGH. 

(District Court. S. D. New York, July 8, 1903.) 

1. Collision— Stbambr and Anchorbd Vbbsel— Excessive Spebd in Fog— 
Anchorinq in Channel, : , 

A steamer which camé Into coîUslon with an anchored lighter In the 
Hudson river in a dense fog, whllé proceeding at a speed of eight miles 
an hour, Tield In fault for the collision because of excessive speed; the 
lighter bXso Mld in fault for deliberately anchoring in the channel during 
the fog when in the vicinity of the anchorage grounds, which could easily 
hâve been reached. 

In Admiralty. Suits for collision. 

Carpenter, Park & Symmers, for libellants. 

Boardman, Platt & Soley and Wing, Putnam & Burlingham, for 
clainiant. 

AD AMS,, District Judge. A libel was filed by Warren A. Davis, 
an engineer on the steam lighter Clififord, against the steam pro- 
peller Newbûrgh to recover damages for personal injuries suflfered 
and Personal effects lost by reason of a collision, which occurred on 

If 1. Collision rules as to speed of steamers in fog, see note to The Niagara, 
28 C. C.A. 532. 
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the Hudson River, about opposite I04th Street, Manhattan, about 
9.30 o'clock A. M., on the 29th of December, 1901. A libel was also 
filed by Eugène S. Belden, managing owner of the Clififord and of 
the lighter Christine, which was in tow of the Clififord, on behalf of 
the owners to recover injuries sufifered by reason of damages to the 
Clifford and the Christine, and on behalf of the crew of the Clifford, 
who lost some personal efïects. Answers were fîled by the claimant 
of the Newburgh and upon the issues raised, testimony was taken to 
be used in both actions. 

It appears that the Clififord, with the Christine on a hawser, was 
bound from Hammond's Flats to I33rd Street, Hudson River, to load. 
After rounding the Battery, a fog shut down, which became dense, 
and the Clififord after proceeding up the river to the vicinity of goth 
Street, Manhattan, took the Christine on her port side and anchored. 
The tide was flood. The fog was so thick then that the master could 
not détermine just where in the river the vessels were, but it is con- 
ceded by the claimant of the Clifïord that they were somewhat to the 
eastward of the anchorage grounds, and it is claimed on her behalf, 
that at the time of the collision, she was about opposite looth Street. 
Before the vessels swung to the Clififord's anchor, and while heading 
across the channel, the Clififord was struck on the starboard side 
by the Newburgh. Immediately upon letting the anchor go, the 
Clifford had commenced ringing her fog bell, and continued ringing 
it at intervais of less than a minute each, for several minutes before 
the collision. The blow was a severe one and the Clififord sank from 
its efifects in a few minutes. 

The Newburgh, a passenger and freight steamer, bound from Man- 
hattan to Newburgh on the Hudson, left her wharf at foot of Frankhn 
Street, about 9 o'clock. According to her story, it was foggy when 
she left and she proceeded under one bell until about opposite 23rd 
Street, Manhattan, when the fog lightened up and her engine was 
hooked up to full speed, which was about 16 miles per hour. When, 
the vicinity of 6oth Street was reached, the fog shut down again and 
the speed was reduced to one-half, or about 8 miles per hour. Short- 
]y afterwards, the bell of the Clifford was heard a little on the star- 
board bow of the Newburgh and her course, which was about up the 
centre of the river, was changed J4 point to port, but her speed was 
maintained. Suddenly the Chfiford appeared ahead, less than 200 
feet away, heading to the eastward and the Newburgh stopped and 
reversed lier engine but she could not avoid the Clifford nor mate- 
rially reduce her headway and the severe collision resulted. 

Upon the facts of the collision, both vessels were in fault: the 
Clifford for anchoring in the channel, when the anchorage grounds 
were available, and the Newburgh for navigating at an immoderate 
speed in a fog. 

It is urged on behalf of the Clifford, that as the Newburgh was ob- 
viously in fault for excessive speed, the Clifford should be excused 
for not being on the anchorage grounds, and The A. P. Skidmore 
and The City of Lawrence, 115 Fed. 791, 53 C. C. A. 287, is cited in 
support gf the contention. That was a case of collision where the 
City of Lawrence, at anchor just outside of the anchorage grounds 
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in the East River, was run into by the Skidmore, which was a moving 
vessel and heid in fault for the absence of lookouts. The City of 
Lawrence was also held in this court by Judge Brown for not being 
on anchorage grounds — io8 Fed. 972-^but was relieved on appeal, 
as the évidence showed that her pilot did everything he could in the 
fog to find the anchorage grounds. The Court said: 

"With so dense a fog, ta a locallty frequented , by so many vessels, it was 
bazardous for the steamsMp to proceed at ail, and we are not prepared to 
say that it was not good jUdgment on the part of the master to bring her to 
anchor at the earliest practicable moment after he had satisfied hlmself that 
he had reached the anchorage ground." ^ 

This case is quite différent. The master hère deliberately anchored 
his vessel in the channel, when in the vicinity of the anchorage 
grounds, which he could èâsily hâve reached, because, he said : 

"I didn't think It safe to get on any anchorage ground there — it was a 
good place to get In collision." 

In other words, the pilot substituted his judgment for the mandate 
of the law, with the resuit of contributing to a collision, and the vessel 
must be held. 

The évidence indicates that the Newburgh was going much faster 
than 8 miles per hour but that is more than sufficient to condemn her. 
The fog was so dense that a vessel could not be seen at a greater 
distance' thaii 200 feet and yet, having knowledge of there being a 
vessel a short distance ahead, the Newburgh proceeded without any 
précaution other than slightly changing her heading, with the resuit 
of bringing about a dangerous collision. It was no excuse for her 
that the Clifford was not on the anchorage grounds. The latter from 
the beginning bore a trifle on the Newburgh's starboard bow, while 
the anchorage grounds were known to be on her port side. She 
was therefore navigating with regard to a vessel anchored in the chan- 
nel and bound to take pr'ecautions accordingly, in order to escape lia- 
bility herself. 

The libellants are entitled to retover half damages against the New- 
burgh. Decree accordingly, with an order of référence. 



BLLIS v. INMAN, POULSEN & 00. et al. 

(Cllrcuit Oourt, D, Oregon. July 30, 1903.) 

No. 2,769. 

1, MoHOPOLTKS— Anti-Trust Law— Combination in Resthaint of Interstatb 

COMHBRCB. 

A combination betweeh ail the lumber manufactm-ers of a city to 
raise and maintain the price of lumber to local consumers, and to refuse 
to sell lunjber to consumers who purchase any part of their supply 
from outside mllls, some of such miUs supplying the local market being 
situated In another state, is not in violation of the Sherman anti-trust 
law, as in restraint of Interstate commerce, Its effect on such commerce 
being indirect and incidéntal only. 

At Lraw. On demurrer to complaint. 
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Veazie & Freeman, for plaintiff. 

Cake & Cake, for défendant Inman, Poulsen & Co. 

Wm. D. Fenton, for other défendants. 

BELLINGER, District Judge. The défendants, comprising ail the 
lumber manufacturers of JPortland, hâve entered into a combination 
to monopolize the local lumber market, and to advance the price 
of lumber sold for use within the city. There are a number of out- 
side mills, including two mills at Vancouver, in the state of Wash- 
ington, convenient to the Portland market, and capable of supplyinq- 
that market with rough lumber, but without adéquate facilities for 
supplying finished and kiln-dried lumber. In conséquence of the 
high priées charged by the combination, the plaintifï, who is a con- 
tracter and builder in Portland, and others similarly situated, pur- 
chased rough lumber at the Vancouver mills, and, being under the 
necessity of having finished and dried lumber, applied to the de- 
fendants therefor. The défendants refuse to sell plaintiff lumber of 
this character unless he will agrée to buy hereafter ail the lumber 
required by him for use in the city of Portland of them, and will 
pay, in addition to their usual priées, the difïerence betvveen the priées 
at which plaintiff purchased rough lumber at Vancouver and the 
priées charged for that kind of lumber by the défendants. The 
combination in this case is to advance the price of lumber to Port- 
land consumers. It has no référence to the trade in lumber with 
Vancouver. If this is a wrong, it is a wrong done to such con- 
sumers, who are compelled to pay extortionate priées to the monop- 
oly. It is not contended that the advance of price in the local market 
— the thing for which the combination was formed — opérâtes in re- 
straint of the trade in lumber with Vancouver. Such advance has a 
contrary tendency so far as rough lumber is concerned. And it is 
not apparent why the défendants, having a particular kind of lumber 
not obtainable elsewhere, may not refuse to sell such lumber to those 
who patronize outside mills in the purchase of a part of their supplies, 
or why the défendants may not discriminate in priées in favor of those 
who purchase exelusively from them. The tendency of this dis- 
crimination is to keep those who are compelled to hâve finished and 
dried lumber from purchasing rough lumber at outside mills. As- 
suming that this opérâtes in restraint of the trade in rough lumber 
between Vancouver and Portland, it is not such a resuit as follows di- 
rectly or immediately from the acts complained of. The discrim- 
ination is against ail outside mills. A relatively small number of 
thèse happen to be located at Vancouver. The remainder are in 
Oregon, and convenient to the Portland market. Among the Port- 
land purchasers of rough lumber at thèse outside mills there are some 
who are consumers of finished and dried lumber. Some of thèse pur- 
chasers of rough lumber resort to the mills at Vancouver, and of thèse 
some require finished and dried lumber; and it so happens (but as to 
this the allégations of the complaint are not definite) that the outside 
mills, including those at Vancouver, cannot or do not furnish an adé- 
quate supply of such lumber; and so we at length reach a point 
where, through the intervention of spécial and temporary conditions. 
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the working of the combination tends indirectly to restrain the trade 
in rough lumber between Vancouver and Portland. It also in the 
same way tends to create a trade in finished and dried lumber between 
thèse points, since there is no reason why the, outside mills cannot, 
in a shoi't time, be prepared to supply the dehiand for finished and 
dî'ied as well as rough lùtnber; and yet thè coiribination cannot be 
credited, because of this tendency, with being organized in further- 
ance of such a trade. If the défendants should greatly reduce the 
price of ail kinds of lumber to ail purchasers, it would hâve a tenden- 
cy to lessen, if it did not destroy, the trade in lumber now carried on 
between Vancouver and Portland, yet they woûId not be accused in 
so doing of acting in restraint of that trade. No more can they be 
said to be so acting within the meaning of the àct of congress when 
they raise the price of lumber to their Portland consumers, or dis- 
criminatè in the sale of spécial kinds of lumber in favor of custom- 
ers who buy exclusively from them. 
The demùrrer is sustained. 



McLAHEN et al. v. STANDARD OIL CO. OF NEW YORK. 
(District Court, S. D. New York, July 16, 1903.) 

1. ADMIKALtY— DeLITBBT OF CaKGO—ShOKTAGE— EVIDENCE. 

A ship received 151,886 cases of petroleum to be transported to Japan. 
The consignée only acknowledged receipt of 151,661. The cargo was 
tallied out of the steamer by her secohd and third ofBcers and three of 
her sailprs, whose tally showed a shortage of 753 cases, which was 
manifeStly incorrect. When the, dlscrepancy was discovçred, the master 
requestéd a recount from the consignée, which was decllned, on the 
ground that it could not be conv0nlently had, and in the meantime 
part of ;the cargo was j reshipped. It was shown that no part of the 
cargo was used on the steamer, and there was no opportunity for ab- 
straction or loss during the voyage, a,nd that ail of the cargo received 
was delivered except six cases, purchà^ed for the steamer's use. Helû., 
in the absence of othfer évidence, such facts established a prima facie 
case of delivery of the entire cargo. 

Convers & Kirlin, for libellants. 

Wing, Putnam & Burlingham, for respondent. 

ADAMS, District Judge. 'This action was brought by the libel- 
lants, the ownefs of the steamship Strathiord, to recpver from the 
respondent, the sum of $322.98, which it withheld frorn the freight on 
a cargo of petroleum, shipped frçm, Philadelphia to Nagasaki, Japan, 
on the i^th of June, 1901, and consignèd to the respondent's agent. 
The quantity shipped was 151,886 càs^s but the consignée only ac- 
knowledged thé receipt of 151,661 cases, and the value of the 225 
missing cases is the sum in controversy, 

By the,tèrms of the charter party, the steamer was entitled to a 
berth in âiischarging where she could lie afloat and in safety. Under 
this provision, sue was.discharged at Nagasaki by means of lighters, 
which were employed by the consignée. 

Xhe cargo was tallied out of the steamer into the lighters by the 
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2nd and 3rd officers of the steamer and 3 of her sailors. At the end 
of the discharge, according to such tally, the quantity was apparently 
753 cases short but it was not actually so, as the consignée acknowl- 
edged the receipt of ail but 225 cases. It is évident that the steamer's 
tally is of no importance and there is no reliable évidence as to the 
quantity that went over her side and was delivered into the lighters. 
There is no évidence whatever, apart from the consignee's acknowl- 
edgment, of the quantity delivered by the lighters. It is shown by the 
libellants that no cargo was used on the steamer and that there was no 
opportunity for abstraction or loss during the voyage. There is some 
positive, and apparently straightforward, gênerai testimony on the 
part of the steamer that ail of the cargo received, excepting 6 cases 
purchased at Nagasaki for the steamer's use, was delivered to the 
lighters. When the discrepancy was discovered, the master of the 
steamer asked the consignée for a recount at Nagasaki but it was not 
allowed on the ground that it could not conveniehtly be had. In 
the meantime, some part of the cargo had been reshipped by the con- 
signée. 

The respondent has ofïered no testimony with référence to the dis- 
charge but rehes upon the absence of testimony on the part of the 
libellants to show the delivery of the quantity received on board. 

The case is not free from doubt, but I consider that the libellants* 
testimony sufifîces to make out a prima facie case of delivery to the 
lighters, and, in the absence of any testimony to overcome it, there 
should be a decree for the libellants. 



BISHOP et al. v. YORK. 

(Circuit Court, M. D. Pennsylvania. September 8, 1903.) 

No. 2. 

1. EQUITY— SUFPICIBNCY OF BiLL— RlQHT OF PlAINTIPFS TO MaINTAIN SuIT. 

A blU to recover property which was given by a décèdent in her life- 
time to défendant cannot be maintalned where the only right shown in 
plaintiffis is based on a compromise agreement between them and the 
executors and devisees of the donor, by which the latter conseuted that 
the executors should pay over and convey to plalntifCs one-half of ail 
property and sums which were devlsed for the use and beneflt of said 
devisees, and it is not shown that the property in suit is any part of that 
So devised. 

In Equity. On demurrer to amended bill. 

E. N. Willard, for plaintififs. 
J. A. Beeber, for défendant. 

ARCHBALD, District Judge. As stated in the former opinion 
(118 Fed. 352), the right of the plaintiffs to maintain this bill dépends 
on the interest which they are able to show in the bonds in suit. 
Thèse bonds were given to the défendant, Luella York, by Elisabeth 
P. Patterson a few days prior to her death, and it is to call in question* 
the validity of that gift that the suit proceeds. The plaintiffs are step- 
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children of Mrâi Pattersdn, bèing the children of her late husband, 
Nicholas Patterson, by his first wife; and under the statute law of 
Ohio, are entitled, in case of her intestacy, to such property as came 
to her from her husband, their father. ^8 Ohio Laws, p. 107, Rev. 
St. 1892, § 4162.. This law can avail them ndtbing, however, for in 
the first place Mrs. Patterson left a will, which, àlthough at the start 
they contested it, they hâve now agreed should be probated and sus- 
tained ; and in the next plate it does not appear that the bonds in façt 
came to Mrs. Patterson from her husband. What is said of them in 
the bill is that they vvere either giyen to her by her husband in his 
lifetirhe, or bequeathed to her by him, or bought with money or the 
proceeds of other property given or bequeathed to her by him; and 
if the latter be true (and it is given as a possible alternative) it is diffi- 
cult to see how the plaintiffs could claini them under the statute as a 
part of their father's estate in her harids. This is not, however, of 
any gréât importance, for it is virtuàlly conceded by- counsel that the 
plaintîfïs must stand or fall by the compromise agreement made with 
Mrs. Patterson's executor and devisees. By that agreement, in con- 
sidération that the plairitifïs would not further coritest the wills of 
their stepmother or their father, as they had been doing, the devisees 
consented that the executor "should pay over and convey" to the 
plaintifïs "one-half of ail property and sums" which were devised to the 
exécuter for the use and benefit of the said devisees. It is to this, 
and this only, that they can lày claim, and there is nothing to show 
that the bonds in suit form any part of the property so referred to. 
They may or may not, depending on the character and extent of the 
devises and bequests brought into the agreement, of which they were 
to get one-half. If thèse embraced the whole estate, their claim may 
be good; but, on the other hand, if thèse bequests and devises were 
spécifie in amount, or confîned to certain designated property, and par- 
ticularly if there was a residuary clause to other devisees than those 
who took part in the settlement, it is plain that the agreement gave no 
interest in the bonds. It is only, as it is averred and proved, that of 
right they constitute a part bi the immédiate estate, out of which the 
plaintiffs are to get their one-half, that we are in any way concerned 
with them hère. The right asserted by the plaintiffs to maintain the 
bill is an extraordinary one, and ha s already been denied by a court 
of co-ordinate rank. Bishop & Smith v. Léonard (C. C.) 123 Fed. 
981. It is not, therefore, to be sustained where there is doubt with 
regard to a fact which clearly is an essential basis of it. 

Let a decree be drawn dismissing the bill, unless the plaintiffs move 
to amend within 20 days for sufficient cause shown. 
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GEEENB et al. v. UNITED SHOE MACHINERY CO. 

(Circuit Court of Appeals, First Circuit Marcli 10, 1903.) 

No. 438. 

1. Appeal— DisMissAL OH APPLICATION OF Appkllant— Ebopenino of Casb in 
Tbiaij Court. 

Where an appeal bas been taken from an Interlocutory decree for an 
Injunction and acoounting in a patent suit, the Circuit Court of Appeals 
eannot remand the cause, with leave to tbe Circuit Court to reopen the 
decree for further proceedings, without flrst reverslng, nor -wlil it reverso 
ttie decree for that purpose, or witli any directions, without an examina 
tion of the merits, but it may, on a proper application by appellant, dis- 
miss the appeal without préjudice, where it does not appear that the 
appellee will be unduly prejudiced thereby. Marden v. Campbell Go., 67 
Fed. 809, 15 C. C. A. 26, applied. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Charles H. Drew, for appellants. 

James E. Maynadier (George A. Rockwell, on the brief), for ap- 
pellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circuit Judge. This appeal cornes up from a decree in 
favor of the complainant below against the défendants, now the ap- 
pellants, on a bill alleging infringement of certain letters patent issued 
for an alleged invention. The case was heard in the Circuit Court on 
bill, answer, and proofs, with a decree thereon for a master and an in- 
junction. Thereupon, in accordance with the settled practice in this 
circuit, an appeal was taken to us as from an interlocutory injunction 
under section 7 of the act of March 3, 1891, c. 517, 26 Stat. 828 [U. S. 
Comp. St. 1901, p. 550], estabHshing the Circuit Courts of Appeals. 
The time for taking a new appeal from the interlocutory decree has 
long since expired, so that no further appeal will lie, unless, on proper 
proceedings, the decree appealed from can be and is reopened. 

Since the appeal was entered in this court, the appellants hâve filed 
certain affidavits which they claim show important new matter, and 
which, as they further claim, if subniitted to the Circuit Court, would 
justify that court in reopening the decree appealed from. As we 
view the présent situation of the proceedings, it is not necessary that 
we should open thèse affidavits, except only far enough — as we hâve 
done — to satisfy ourselves that the appellants proceeded in good faith 
in filing them and in the applications which they hâve made to us in 
connection therewith. 

Having filed thèse affidavits, the appellants first asked us to remand 
the cause to the Circuit Court, with leave to be given that court to re- 
open the record and permit the parties -to proceed further as set out 
in the application. An application to remand, with leave for further 
proceedings in the court below, eannot ordinarily be made with réf- 
érence to a final decree, because, ordinarily, an appellate tribunal can- 
124 F.— 61 
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not interfère, with proceedingç bçlqw withoyt first reversing or modify- 
ing the decrée. This is a self-éviàént proposition, stated many times 
by the Suprême Court. Thatffiourt has stea,dily pursued this practice 
from The Divina Pastora, 4 Wheat. 52, 65, 4 L. Ed. 512, to Murdock 
V. Ward, 178 U. S. 139, 149, 20 Stip. Ct. 775, 44 L. Ed. 1009. Ballard 
V;: Searls; 130 U. S. 50, 56, 9 Sup.MCt. 418, 32 L. Ed. 846, was not an 
exception, bçcause there the new matter strictly suppleraented the de- 
crée below. ;' ;,, 

On an interlocutory decree, howev.er, like that now before us, the 
Circuit Cdart has the case in its own breast, and on the dismissal of 
an appeal without préjudice càn reopen any interlocutory proceedings 
if justice i-equirèsl it. Therç tïiay be some spécial exceptions to this 
gênerai rule, àlthpugh none nç\y ,pccurs to us. Nptwithstanding this, 
however, the rule with référence to final decrees so far applies that we 
cannot ourselves interfère wit,h further proceedings below without first 
reopëning the interlocutory decrée, éither by a reversai or a modifica- 
tion of it. To remand without reversing or modifying is merely to 
dismiss the appeal. j,;' - 

It therêfore foUows . that the original application could not be 
granted in the terms in which it was expressed. Subsequently the ap- 
^ellants twice amended their pétition ; the first time asking for a con- 
tinuance in Ofder to make, 'nièanwhile, an application to the Circuit 
Court, and, next, to the eiïect that the decree below be reversed, and 
the cause remanded to the Circuit Court, in order that the court might 
reopen it, ând permit the parties to proceèd further. ■ But to reverse 
even this interlocutory decree would be a serious matter, because 
thereby the cômplainant would lose itS injuriction pending a rehearing 
in the Circuit Court and another decree. Even in the ordinary case 
of an application to the appellate tribunal; âfter a decree, for leave to 
apply to the court below for supplemental proceedings, investigation 
is required, as was fuUy explained by us in Re Gamewell Company, 73 
Fed. 908, 20 C. C, A. III, ahd as practically appHed with very much 
care and scrutiny in Boston &: Révère Electric Street Railway Com- 
pany v. Bemis Càr-Box Company, 98 Fed. 121, 38 C. C. A. 661. 
Therefore, as a reversai means so much, any motion therefor, though 
only for the piii'pose of further proceedings' iii the court below, might 
involve such aii examination of the mérits as to require postponement 
of its considération until the record is opened on the merits; but a 
proper applicktiôri in this case woiild require no such labor. 

The appellèe remonstrates agairist the applications made by the ap- 
pèllants, but tlo^es its brief as follows : 

"Appelleè, therefore, respectfully Insists ùpon a hearlng when the cause Is 
reached In Its order, unless the a.ppeal before that day shall be dismlsised on 
request of appellants. This was the course In Marden v. Campbell Co., 67 
Fed. 809, 15 0. O. A, 26, and seems the proper practice." 

We think thJà teferènce in every way pertinent. We hâve exam- 
inéd the record in Marden v. Campbell Co., and find the case in ail 
respects likè that at bar. Th'ere wàs an interlocutory decree for an 
injunction and a master, which had beeh appeâled from. In fact, both 
parties appeâled, but the cross-àppeal we need not refer to. After 
the appeal was entered in this court, and the time within which a neW 
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appeal could be taken had expired, the défendants below filed precisely 
the same motion as was the présent application in its original form, 
and they accompanied it with affidavits of new matter, as now the 
appellants hâve donc. The appellee objected to the motion on the 
ground that it was merely hanging up the case, "like Mahomet's 
cofftn," between the two courts. In our opinion we observed — what 
has already been stated — that this court "has no power to remand ex- 
cept for the purpose of giving effect to some judgment of its own." 
We further added as follows : 

"It is, however, entirely plain that the appeal given by the seventh section 
of the act referred to is a privilège or option, and in no way affects or di- 
minishes the right to appeal from the final decree; and as the défendants 
below, on receiving from this court an oral intimation of the views above 
expressed, elect to dismiss their appeal without préjudice to their right to 
take any other appeal which the law may give them, and without préjudice 
to the questions which may thus be raised, we permit them so to do." 

The order in that case was as follows : 

"It is ordered that the appeal of the défendants below be dismissed wltliout 
préjudice to any proceedings in the Circuit Court, or to their right to take 
any subséquent appeal, and without préjudice to the questions which may be 
raised by such subséquent appeal, if lawfully taken, but with costs for the 
complainant below." 

In Seymour v. White County, 92 Fed. 115, 34 C. C. A. 240, it was 
held by the Circuit Court of Appeals for the Seventh Circuit that, 
even on pétition for leave to commence in the lower court supple- 
mental proceedings after a final decree on appeal, leave should be 
granted as a matter of course, unless there were spécial reasons to the 
contrary. As already shown with référence to proceedings of that 
character, we hâve refused to go to that extent; but in Marden v. 
Campbell Co., ubi supra, it appearing to us that the appellees were 
acting in good faith, and there being no spécial cause to the contrary. 
we gave them the proper relief, notwithstanding the form of their 
application, and allowed them to dismiss their appeal without préjudice. 
We can perceive no reason why we should not take the same course 
in the case at bar. 

There is nothing in this conclusion inconsistent with what we held 
in Donalian v. The Tannage Patent Company, 79 Fed. 385, 24 C. C. A. 
647. We there stated that an appellant cannot as of right dismiss his 
own appeal. That is clearly settled, and needs no further observation. 
We refused to expressly order that the dismissal should be without 
préjudice, although we said that we left it for the appellant to consider 
whether or not, after ail, he would not obtain, by a mère dismissal 
of his appeal, ail he would obtain if thus expressed. The circumstan- 
ces were peculiar, as an examination of the record and the briefs 
makes clear. The appeal was from an ad intérim injunction, and, not 
from an injunction granted after a hearing on bill, answer, and proofs. 
The motion to dismiss was without any explanation of the reasons 
therefor. The appellee did not object to the dismissal, but it did 
object to its being expressed without préjudice. An ad intérim in- 
junction, notwithstanding an appeal, remains, to a certain extent, in 
the breast of the court below; and as it was not at ail clear what effect 
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the court below might give to a dismissal expressed as asked for by 
the af)pellant, and as the appellee did not object to dismissal, but did 
object to the proposed qualification, and as, moreover, the appellant 
gave no reason for his app-lication, we refused to interfère between the 
parties, and merely granted what the appellee consented to. In view, 
especiâlly, of the fact stated in our opinion, that whether the appellant 
was not, in any event, sure of ail he desired to reserve by the words 
"without préjudice" was: for him to consider, it is plain that we deter- 
mined nothing. We, however, did add to our judgment that the dis- 
missal was on the motion of the appellant, and before any hearing on 
the merits ; and, either with or without that statement, the probable 
efïect of the dismissal would hâve been without préjudice. 

We mày well add hère that the Suprême Court has shown a grow- 
ing tendency to apprové Ûi& pràctice of making it clear that a dismissal 
is without préjudice, or without a hearing on the merits, when there 
has been no such hearing. This begins at least as far back as the case 
of Durant v. Essex Company, 7 Wall. 109, 19 L. Ed. 154. So, in 
Gregory v. Boston Safe-Deposit & Trust Company, 144 U. S. 665, 
668, 12 Sup. Ct. 783, 36 L,. Ed. 585, the court was careful to modify 
the decree accordingly, thus acting out of greater caution to save the 
parties possible future embarrassment. Of course, under the English 
equity pràctice with regard to drawing decrees, nothing of this kind 
would be required, because the ground of dismissal appears ; but with 
us, pursuant to the equity rules of the Suprême Court directing the 
forms of decrees, there is often an absence of any statement m this 
particular. The wisdom of this pràctice of expressing "without 
préjudice" when the case is not heard on the merits was shown in a 
marked way in Baker v. Cummings, 181 U. S. 117, 125, 21 Sup. Ct. 
578, 45 L. Ed. 776, where long litigation was necessary in order to 
détermine the fact whether the dismissal of a prior bill was a bar. 
Indeed, it would be sufiicient on this point to quote Durant v. Essex 
Company, at page 109, 7 Wall., 9 L. Ed. 154, where the opinion says : 

"Accordingly, It Is the gênerai pràctice in this country and in England, 
when a blU In equity Is difemissed without a considération of the merits, for 
the court to express in its decree that the dismissal is without préjudice. The 
omission of the qualification in the proper case will be corrected by this court 
on appeal." 

Therefore, there would seem to be no question that, îf this appeal 
is dismissed, the form of order used in Marden v. The Campbell Com- 
pany, 67 Fed. 809, 15 ce. A. 26, should be used. 

The édition of DanieH's Chancery Pràctice of 1837-1841, commend- 
ed to us by the Suprême Court as determining the rules of equity 
pràctice when not otherwise fixed by that court, says that, if an "ap- 
pellant finds it expédient to withdraw his appeal, he must obtain leave 
of the House to do so by pétition," but that the House will not grant 
the praj'er "in some instances without the consent of the respondent's 
agent." The author addSj "For there may be cases in which it would 
be unjust to permit the appellant to withdraw his appeal, and thereby 
leaVe him at liberty,at â considérable distance of time afterwards, to 
bring a new appeal." This is the rule laid down in The United States 
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V. The Minnesota and Northwestern Railroad Company, i8 How. 241, 
15 L. Ed. 347. At page 242, 18 How., 15 L. Ed. 347, the opinion says : 

"The discontinuance is usuallj' granted on the application, uulcss some 
spécial reason be shown by the défendant for retaining the case with a view 
to a détermination on the merits. TJsually, the courts will not allow it, if the 
party intend at some future time to bring a new appeal, as the allowance 
under such circumstances would be unjust to the défendant. There is no 
such ground of objection hère, as the Attorney, General disclaims trying the 
questions involved upon the présent pleadings." 

Also, at page 243, 18 How., 15 L. Ed. 347, the opinion says: 

"The Attorney General, however, avers that there are other questions than 
those appearing on the record, which he deems material to be brought to the 
considération of the court in decidlng upon the force and efCect of thèse acts 
of Congress referred to, and without which he is unwilling to submit the 
case to the final détermination of this court; and asks, therefore, for a with- 
drawal of the appeal. Without expressing any opinion whether there may or 
may not be questions presented, other than those appearing upon this record, 
bearing upon the gênerai matters involved in the litigation, the court are ol' 
opinion that the grounds stated by the Attorney General, and his opinion ex- 
pressed as the légal représentative of the government, are sufficient to justify 
us in grantlng leave for the discontinuance." 

The resnlt was that, although the motion was resisted by the 
counsel for the appellees, the court permitted the dismissal on the 
mère assurance of the Attorney General that he could make in the 
court below a différent case from that which had corne up on the writ 
of error. Indeed, everything which b'ears on an order to dismiss, 
which appeared in the case last cited, appears at bar ; in each instance 
the court having only an assurance of good faith on the part of the 
appellant, with an absence of any particular circumstances to indicate 
that the appellee would be especially prejudiced by the dismissal. 
That we are not required to go further, or to investigate the probable 
resuit of an application on the part of the appellant to reopen the ca.se 
in the court below, was absolutely settled by United States v. Grifhth, 
141 U. S. 212, II Sup. Ct. 1005, 35 L. Ed. 719. There the motion by 
appellants for leave to dismiss the appeal was accompanied by certain 
correspondence, which the court directed to be withdrawn, so as to 
leave no inference that it had reached any conclusion as to any matter 
touching the merits. The court added that the appellants might re- 
new the motion, unaccompanied by other matter, and then the order 
of dismissal would be entered. 

We are not dealing hère with any spécial circumstances showing 
that the dismissal of the appeal would resuit in any peculiar injustice 
to the appellee. Indeed, as we hâve already shown, the appellee has 
made no objection ; and we had no occasion to investigate the matters 
to which this opinion relates, except to make sure, in our own behalf, 
that our conclusions ofïer no inducement to a loose practice in the 
respects which the case involves. 

The appeal is dismissed, without préjudice to any proceedings in 
the Circuit Court, or to the right to take any subséquent appeal, and 
without préjudice to the questions which may be raised by such subsé- 
quent appeal, if lawfully taken ; and the appellee recovers its costs of 
appeal. 
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MOSSBERG et al. V. iNUTTER et al. 

(Circuit Court of Appeals, First Circuit. March 10, 1903.) 

No. 449. 

1. Appeal— DisMissAL ON Application of Apphi/Lant— Rbopening ot Case in 
Tkial Court. 

A reqnest from théijudge of the trial court, wMch entéred an inter- 
loeutory decree for an injunction and acoounting in a patent suit, from 
whlch decree an appeal is pending in the Circuit Court of Appeals, asli- 
ing the return of the record that a supfelemental bill in the nature of a 
bill of review may be permitted to be filed by défendant, based upon an 
examination of the showing of newly discovered évidence ofCered in 
support of the application, is sufflcient to warrant the dismissal of the 
appeal without préjudice, as the decree appealed from was not final. 
Roemer v. Simon, 91 U. S. 149, 23 L. Bd 267, discussed. 

Appeal Irom the Circuit Court of the United States for the District 
of Massachusetts. 
See (C. C.) Ii8 Fed. i68. 

William R. Tillinghast and Benjamin Phillips, for appellants. 
James, E. Maynadier, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. ■ 

PUTNAM, Circuit Judge: This case is practically disposed of by 
our opinipp in Greene v. United Shoe Machinery Company (passed 
down this day) 124 Fed. 961. As there, a bill was brought for the 
alleged infringement of letters patent for an invention, a'nd the decree 
below was for an injunction and an account, after a hearing on bill, 
answer, and ppofs. An appeal was taken, as in Greene v. United 
Shoe Machinery Company, under the provision of statute relating 
to appeals from interlocutpry decrees granting injunctions. The ap- 
pellantsrnow seek to hâve the case remitted to the Circuit Court for 
supplemental proceedings in that court by reason of alleged newly 
discovered eyidence. They hâve not presented any formai motion, 
but they rely on a request from the learned judge who heard the case 
in the Circuit Court, as foUows : 

"To the Honorable the Judges of the Circuit Court of Appeals for the First 
Circuit, Greetlng: 

"A pétition having been filed in the Circuit Court for the District of Massa- 
chusetts by the défendants In the case of Charles A. Nutter et al. v. Frank 
Mossbery et al., Equity No. 1,288, now pending upon appeal from this court 
under the tltle No. 449, Frank Mossberg et al. v. Charles A. Nutter et al., 
Equity, said pétition praylng that the said Circuit Court request froir the 
Circuit Court pf Appeals a return of the record In order that said Circuit 
Court may proceed further Wlth the cause and grant leave to the said de- 
fendants to flle in said Circuit Coui^ a supl»lemental bill in the nature of a 
bill of review on the ground of newly discbvered évidence, and it appearing 
to said Cirpuiit Court after fUU hearing thereon that the prayer pf said pétition 
should be graiited, , 

"The Circuit Court hereby, and upon the application of Sàld défendants, 
requests the Honorable Circuit Court of Appeals to return to the Circuit 
Court the record In this cause ta order thût said Circuit Court may talie 
further proceedings therein." 

"October 15, 1902. Arthur h. Brown, Judge." 
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While, as we hâve said, the appellants make no spécifie motion, they 
authenticate this request to the effect that we "return the record" 
in order that the Circuit Court may take further proceedings. To 
"return the record" is in effect to "remand" the case; so that what 
we hâve said in Greene v. United Shoe Machinery Company applies 
hère. ,We can make no order with référence to proceedings in the 
Circuit Court unless we first reverse or modify, so that to "return the 
record" or to "remand" would be, in effect, the same ; that is, to dis- 
miss the appeal. 

The method of proceeding hère adopted for the purpose of securing 
a further opportunity in the Circuit Court is that suggested by the 
opinion of the Chief Justice in Roemer v. Simon, 91 U. S. 149, 23 L. 
Ed. 267. It was there said in substance that the Suprême Court could 
not proceed on the application of the parties, and that only the court 
below could make a i-equest to the appellate tribunal looking to fur- 
ther proceedings below, so that the parties must address themselves 
to that court, and not to the appellate tribunal. The resuit of ail that 
was said in Roemer v. Simon, if in ail respects according to law, would 
seem to leâve no remedy, even in a case of clear injustice, where an 
appeal had been taken from a final decree, and the term at which the 
decree was entered had expired, unless the appellate tribunal heard 
the case on its merits, and thereupon either reversed or afiîrmed, and, 
if affirming, granted leave to the parties to file an application for sup- 
plemental proceedings below. It may be that such is the law with 
référence to final decrees, although a careful considération of some of 
the earlier décisions of the Suprême Court, and especially the later, 
seem to support a more libéral rule. The Divina Pastora, 4 Wheat. 
52, 64, 65, 4 L. Ed. 512 ; Estho v. Lear, 7 Pet. 130, 131, 8 L. Ed. 632 ; 
Flanders v. Tweed, 9 Wall. 425, 431, 19 L. Ed. 678, 680; Wiggins 
Ferry Company v. Ohio and Mississippi Railway Company, 142 U. S. 
396, 413, 416, 12 Sup. Ct. 188, 35 L. Ed. 1055; Mills v. Green, 159 
U. S. 651, 653, 16 Sup. Ct. 132, 40 L. Ed. 293 ; Aldrich v. The Chem- 
ical Bank, 176 U. S. 622, 623, 20 Sup. Ct. 498, 44 h. Ed. 611 ; Mur- 
dock v. Ward, 178 U. S. 139, 149, 20 Sup. Ct. 775, 44 L. Ed. 1009; 
United States v. Rio Grande Company, 184 U. S. 423, 22 Sup. Ct. 428, 
46 L. Ed. 619. In varions proceedings which hâve been determined 
by the Suprême Court to be moot cases, the most informai method of 
ascertaining the facts has been accepted, and Kimball v. Kimball, 174 
U. S. 158, 162, 19 Sup. Ct. 639, 641, 43 L. Ed. 932, laid down broadly 
the following rule: 

"From the necessity o( the case, thls court is compelled, as ail other courts 
are, to allow facts which affect its rlght and Its duty to proceed in the exer- 
cise of its appellate jurisdiction, but which do not appear upon the record 
before it, to be proved by extrinsic évidence." 

Finally, the liberality of the practice to which we refer is illustrated 
by the Circuit Court of Appeals for the Sixth Circuit in Barber v. 
Coit, 118 Fed. 272, 55 C. C. A. 145, and by us in The Carbonero, 106 
Fed. 329, 45 C. C. A. 314. However, it is not necessary on this 
motion to scrutinize carefully Roemer v. Simon, ubi supra, because, 
among other reasons, that case related to a final decree, and, as shown 
in our opinion passed down in Greene v. United Shoe Machinery 



968, 124 FEDERAL EEPORTEB. 

Company, we are, oq ^ppeals from interlocutory decrees, free from 
many embarrassments arisîng on other appeals. In this case, the 
learned judge who sat in the Circuit Court has been willing to investi- 
g^te thè alleged new évidence, and to.give the parties the benefit of 
his conclusions ; and tl>e, fact that they hâve beén laid before us by 
the appellants requires us to assume thàt they hâve àdopted them. 
Therefore we hâve nôt oijly what was suggested by the Chief Jtistice 
in Roèmer v. Simon^ but ail the assurance which was given us in 
Greene v. United Shoe Machinery Company, baséd on the resuit of 
the investigation of the learned judge who heard the case in the Cir- 
cuit Court. This is, of course, sufficient for présent purposes. 

The appeal is dismisgéd, without préjudice to any proceedings in the 
Circuit Court, or to thé nght to take any subséquent appeal, and with- 
out préjudice to the quesfiqns which may be raised by such subséquent 
appeal, if lawfuUy taken; 'and the appellees reeover their costs of 
appeal. 



FIRST NAT. BANK OF NEW KENSINGTON v. PENNSYLVANIA 

TRUST 00. 

(Circuit Court of Appeals, Third Circuit September 1, 1903.) 

No. 19. 

1. BANKRUPTcr— VaLIDITT OF LlEtr-iPl,EDQB. 

A baak made A loan to a steel çompany, taklng in pledge, as security 
therefor, and for any otlier debt which roight be subseauently contracted, 
a quahtlty pf steel billets, which weré donveyed to it by bill of sale, set 
àpart on the premises of the company, and markëd with signs as the 
bank's property. A part of the note was paid, and another loan was 
subsequently made withln four months prier to the company's bankruptcy. 
Before that time, the signs indieating the bank's ownership had been 
removed without its knowledge, but it caused them to be replàced af ter 
the making of the second loan, and before the bankruptcy. Beld, that 
such removal did not impair its lien as security for its en tire clalm as 
against the bankrupt or its receiver or gênerai creditors. 

Appeal from the District Court of the United States for the Western 
District of Pènnsylvania. 

John T. Moore, for appellant. 

J, Rodgers McCreery, for appeiiee. ; 

Before ACHESON and DALLAS, Circuit Judges, and KIRK- 
PATRÏCK, District Judge. 



KIRKPATRICK, District Judge. It appears from the record that 
on August 30, igoi, the appellant herein discounted a promissory note 
of the Hussey Steel Company for $4,000, payable on.demand, and took 
as security therefor 200 tons of steel billets, Incorporated in the 
note was the provision that the said collatéral was to stand as security 
for the "paymeht of this pr any other liability or liabilities, contingent 
or absolute, of ours (the Hussey Steel Company) to the holder hereof, 
now due or that may be hereafter cootracted," On the same day 
the Hussey Steel Company executed and delivered to the bank a bill 
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of sale, absolute on its face, of said billets, which by reason of thetr 
weight and bulk were permitted to remain on the premises of the 
vendor. The billets, however, were marked by a sign, posted on the 
several piles, setting out that they were the property of the First Na- 
tional Bank of New Kensington. In October, 1901, the steel Com- 
pany paid one-half of said note, and the bank released one-half of said 
billets. On January 20, 1902, the bank discounted another note of 
the Steel company for $2,000. Neither the last-named note nor the 
balance of $2,000 on the note of August 30, 1901, has been paid. The 
record fails to show how long the signs giving notice of the change of 
ownership of said billets, which were placed thereon August 30, 1901, 
remained in position ; but the testimony of Mr. Lyon, who entered the 
employ of the steel company October 5, 1901, is that at that date they 
were not to be seen. The évidence fails to show that the bank had any 
knowledge of the removal or destruction of the signs until some time 
in March, 1902, when they caused the billets to be re-marked, by 
having their initiais painted on the same. On April 23, 1902, the 
Hussey Steel Company was adjudged bankrupt upon a pétition filed 
by creditors March 31, 1902, and afterwards the Pennsylvania Trust 
Company was appointed receiver. Upon the receiver's refusai to per- 
mit the bank, on request, to remove the billets, a rule to show cause 
was granted why the bank should not be permitted to do so, and this 
rule was afterwards discharged, and appeal taken. 

It cannot be disputed that on the 30th day of August, 1901, when 
the bank discounted the note of the steel company, and took the bill 
of sale of the billets, it acquired a good and valid title thereto as be- 
tween itself and the steel company. To complète its title or lien as 
against creditors and strangers, the bank was not obliged to take the 
billets into actual possession ; it was sufficient to give notice of their 
lien or change of ownership. This they did by posting on the billets, 
which were in distinct and separate piles, the sign to which référence 
has been made, so that on August 30, 1901, the title of the bank or its 
right to a lien on the billets was good as against ail of the world. If 
this situation had continued until after the adjudication of bankruptcy, 
no question could hâve arisen as to the title of the bank or the validity 
of its lien. The transaction was one made in the ordinary course of 
business, without fraud either in fact or in law; it was for a présent 
valuable considération, and completed more than four months before 
the adjudication of bankruptcy. The subséquent advance of $2,000 
in January, 1902, was made by the bank to the steel company in 
good faith, in accordance with the agreement made between the 
parties in August, 1901, that the billets should stand as security for any 
advance subsequently made. Though this loan was effected within 
four months of the adjudication of the bankruptcy, it does not consti- 
tute a préférence, within the meaning of the act. "Prior to adjudica- 
tion of bankruptcy, a party may deal with his property as he chooses, 
provided there be no purpose to defraud or delay his creditors, or give 
a préférence to any one, and the value of his estate is not thereby im- 
paired." Stewart v. Platt, loi U. S. 731, 25 L. Ed. 816. The change 
of ownership, then, having been legally efifected, how could the steel 
company, the vendor or pledgor, again become entitled to the property 
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withqtjtj-repayment qf the purchase price, or the amount advanced 
thereon. The only answer suggeste4 is by the removal of the signs 
indicating ownership, and the failiire of the bank to replace them from 
October 5, 1901, to a time within four months of the adjudication. It 
may be that an innocent pujphaser for value, or a judgment créditer 
without notice, might, by exécution and levy, hâve acquired a prier 
lien ; but surely, as against the pledgor, the bank's Uen remained, not- 
withstanding the removal of the signs. Neither the gênerai creditors 
nor the receiver of the bankrupt could acquire any better title to any 
property of the bankrupt than the bankrupt himself had at the time 
of filing the pétition in bankruptcy, and therefore the lien was good 
as against them. The ;receiver in bankruptcy, standing in the place 
of the trustée, takes the property in question "as a purchaser from the 
bankrupt, with notice of ail outstanding rights and equities." What- 
ever the bankrupt might do to make the property available to the 
gênerai creditors, he may do nothing more, except that he may sue 
for and recover that which was conveyed in fraud of creditors. Dud- 
ley V. Easton, 104 U. S. 99, 26 L,. Ed. 668. It is not suggested that 
the bank had any knowledge of the removal of the signs, or that it 
did not replace them so soon as their removal was brought to its no- 
tice. The efïect of a re-marking of the billets was not to create a new 
lien, nor to acquire a préférence for an antécédent debt between the 
parties. The lien acquired August 30, 1901, had not been lost, be- 
cause no rights of third parties had intervened. The bank, under its 
contract, had a right of possession to the billets as security for the 
payment of debt, and could not be held guilty of securing a préférence 
by exercising that right within four months preceding bankruptcy. 
Sabin v. Camp. (C. C.) 3 Am. Bankr. R. 578, 98 Fed. 974. 

We are of the opinion that the bank acquired a valid lien on the 
billets for the amounts advanced by it to the steel company on both 
of its prpmissory notes, and that the lien was not lost by the accidentai 
removal of the marks placed on the same. "Untïl the loan shall be 
paid, the pledgee is entitled to the possession of the property which he 
holds under a valid pledge, as security for his debts against the pledg- 
ors, notwithstanding a subséquent adjudication of bankruptcy against 
them." Yeatman v. Savings Institution, 95 U. S. 764, 24 L. Ed. 589. 

The ord,er of the district court should be reversed, and the rule to 
show cause made absolute. 
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LOVELL MFG. CO. v. AUTOMATIC WHIKGER 00. 

(Circuit Court, W. D. Mlchlgan, S. D. September 23, 1903.) 

No. 1,491. 

1. Patents— Suit fob Infeinsement— Intkrbogatobies in Bill. 

A complainant in a suit for infringement of a patent cannot compei 
the aefendant to state, in answer to interrogatories propounded Dy tne 
biU, how many of the alleged Infringing articles It bas made <?r sold, 
when the infringement is denied in the answer, having no ngnt to 
such Information untll Infringement and the right to an aiccountmg snaU 
bave been established. And the same rule applies in a suit for an ac- 
counting and recovery of royalties under a license, where the answer 
dénies that the article inquired about Is covered by the license agree- 
ment 

In Equity. On exceptions to answer. 

G. A. Wolf (H. C. Lord, of counsel), for complainant. 
Taggart, Denison & Wilson, for défendant. 

WANTY, District Judge. The question presented is on exceptions 
taken by the complainant to the failure of the défendant to answer 
certain interrogatories propounded in the bill. The bill is filed for the 
purpose of recovering royalties under a license agreement in which the 
défendant acknowledges the validity of the patent under which the 
articles are made. Accompanying tlie bill is an exhibit, which it is 
averred the défendant manufactures, and which it is averred cornes 
within the license agreement. The interrogatories are as follows : 

"(1) Whether between the 15th day of October, 1902, and the Ist day 
of April, 1903, and prier to the filing of this bill, the défendant, the Auto- 
matic Wringer Company, made, sold, or used, orcaused to be made, sold, 
or used, any wringers llke the wringer herewith flled, and marked 'Exhibit 
B,' and, if so, how many such wringers were made, sold, or used, or caused 
to be made, sold, or used, by défendant durlng said period. 

"(2) Whether défendant, the Automatic Wringer Company, between the 
15th day of October, 1902, and the Ist day of April, 1903, made, sold, or used, 
or caused to be made, sold, or used, any wringer clamps similar to the 
elamps on the wringer marked 'Exhibit B,' and, if so, how many such 
clamps were made, sold, or used, or caused to be made, sold, or used, by 
défendant durlng said period." 

The défendant by its answer admits that it made and sold the exhibit 
referred to in complainant's bill, and manufactured and sold articles 
similar to that exhibit, but dénies that the exhibit embodies the device 
covered by the hcense agreement, or that the défendant has made, 
sold, or used, or caused to be made, sold, or used, any article or device 
coming within the terms of the license agreement, and therefore it 
déclines to answer the interrogatory as to the number of articles it 
had made, sold, or used. The interrogatories propounded in the 
bill were taken from the interrogatory reported in the case of National 
Hollow Brake Beam Company v. Interchangeable Brake Beam Com- 
pany (C. C.) 83 Fed. 26. In that case the défendant failed to answer 
thèse interrogatories, and exceptions were taken to the answer, as in 
this case, and the exceptions were sustained. It was pointed out by 
Judge Lacombe in the case of Keller v. Strauss (C. C.) 88 Fed. 517, 
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that it is not materîal to the issues raised by the pleadings how many 
infringing aiticles défendant may hâve made, used, or sold until the 
complain^^it has succeeded at final hearing in showing his right to an 
accountihgl In that case the Validity-6f the patent had hot been estab- 
lished, and therefore the exceptions were overruled. A complainant's 
right to an accounting not only involyes the validity of the patent, but 
must also involve iniringeraent by the défendant. In this case the 
validity of the patent cannot be denied by the défendant, and it admits 
that it ïnadé and sold the articles alleged to come within the license 
agreement, but it dénies that thèse articles do come within the Hcense 
agreement, which is the issue to be tried, No court of equity should 
discourage the practice of simplifying the issues and limiting the ex- 
pense of taking testimôny' by compelling défendants to answer ail 
proper interrogatories propounded in bills of complaint, but until the 
validity of a patent and its iijfringenient are in some manner adjudi- 
cated the complainant has no right tq exact information as to the dé- 
tails of the deféndànt's business. Any competitor, under the claim 
made hère, could, by the simple allégation that certain articles manu- 
factured by a défendant infringed a patent owned by complainant which 
had been adjudicated valicj, exact the information of just how many 
such articles the défendant had sold, when, as a matter of fact, the 
devices were so unlike that no infringement could be found. We 
are still of the opinion, expressed on the hearing, that until the in- 
fringement, as well as the validity ,of the patent, is established, the 
ijumber of the alkged infringing devices sold by the défendant is not 
material. So, until it is found that the exhibit comes within the license 
agreement, th^ complainant lias no right to compel the défendant to 
disclose how rriany such articles it has sold. In distinguishing the 
case of Keller v.Strauss, Judge Hazel, in Haarmann v. Lueders (C. G.) 
109 Fed. 327,'feays:that''in thât case the validity pf the patent was at 
issue and excepitioiis wéi'e dirécted totlîé answer; but I can see no 
reaspn why the question of; irifringement is not equally important with 
the question of validity, when the détails of a màn's business are to be 
inrtuired into. _ ; 

Thé excepti(3ns are overj;'«1^4.;ji, r 



JANNËÏ T. ':^4.n;Ç0AST INîmPNATIONAL VENTILATOR CO. et al. 
(Circuit Court, E; D; PeûioisylvanJa, September 17, 1903.) 

■ \^ No. 28."" 

Patents— PuSsoNS Bound bï— Deceéb for Infringïimont— Violation of 
iNjuNCTibSv- ' 'J''" '■■''' ." :■■'■■ ■ '' 

Pending a, suit for-iiiiringeinent of a patent against a corporation, Its 
presideijtt reslgned his offlce,fi^ijitipontlnued the business and the manu- 
facture of thé article ■4p.iCCtîJOxivej;sy af ter, it had bee» adjudgedan in- 
fringement, and an Injtfnéttbn had. been IsSued and served upon hîm as 

: président of the compahy.idéiteïy opéra ting in a différent name, and 
slightlyi ehanglng the nameM the; article. Beld, that the adjudication 
was concluslve against hlm, ,as weUas the corporation, and that he was 
gnilty of contempt for violation of tlie injunction. 

On Motion to Punish for Contempt. 
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Albert B. Weimer, for complainant. 
Wm. S. Furst, for Joseph C. Henvis. 

Before DALLAS, Circuit Judge, and J. B. McPHERSON, District 
Judge. 

PER CURIAM. This suit was brought to restrain the défendants 
from infringing two patents of the United States, Nos. 476,682 and 
605,508. The défendants did not deny the making and selling of the 
patented ventilator, but made défense upon a claim of title. On final 
hearing it was decided that the plaintifï was entitled to the usuaî 
decree for an injunction and an account, and accordingly such decree 
was entered. It appears from the marshal's return that on April 3, 
1903, the injunction which was issued in pursuance of that decree was 
served "on Pancoast International Ventilator Company by giving a 
true and attested copy thereof, together with a copy of the decree, 
to Joseph C. Henvis, président of said company." Said Henvis was 
président of the company when the bill of complaint was fîled on No- 
vember 20, 1901, and he continued to be so, as well as its gênerai 
manager, until, as he now avers, he resigned those offices on August 
4, 1902. But he still pursued the business which he had theretofore 
conducted for the Pancoast International Ventilator Company, though 
at some tirne during the pendency of the suit he ceased the use of that 
name, and substituted the words "Pan-Coast Ventilator Co.," in con- 
nection with the words "J. C. Henvis & Co." Under this latter 
désignation, he has, with notice of the decree and injunction above 
mentioned, since sold ventilators substantially identical with those 
which in this case were adjudged to be infringements ; and in at- 
tempted justification he has taken two positions, neither of which is 
tenable. The change of name to which he resorted was manifestly 
designed to évade the opération ôf the decree which he apprehended 
would be, and which in fact was, made in this case. But he could not, 
by formally resigning the office of président of the International Com- 
pany, and adopting a différent but similar name ùnder which to carry 
on the sarrie business, acquire a right to do that which, if avowedly 
donc as président of the défendant company, would unquestionably 
hâve been violative of the mandate of this court. It appears from 
the proofs that the "Pan-Coast Ventilators" which he is now selling 
are, as we hâve said, identical with the "Pancoast Ventilators" which 
were manufactured for the défendants. Thèse hâve been adjudged to 
be infringements, and that adjudication is, for the présent purpose, 
a final and conclusive one. Therefore the vague and unsatisfactory 
évidence which has been now submitted for the purpose of showing 
noninfringement is inadmissible, and need not be discussed. 

An order will be made adjudging Joseph C. Henvis to be in con- 
tempt, in having disobeyëd the decree of this court of April 3, 1903, 
and requiring him to pay a fine of $20 and the costs of this proceed- 
ing within five days from the date of the order. 
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WBSTBRN UNION TELEGRAPH 00. V. PHILADELPHIA, B. & W. R. 

CO. et al. 

(Circuit Court, D. Delaware. August 21, 1903.) 

No. 241. 

1. TkmpobabY Injunction. 

On the hearing of a motloii for a prellminary Injunctlon, Jield that, 
under the particular clrcumstances disclosed, the motion should be 
granted, in order to préserve the status quo, without any présent expres- 
sion of opinion or décision on the merits. 

(Syllabus by the Court.) 

In Equity. 

Willard Saulsbury and Rush TaggÇrt, itor complainant. 
Ward & Gray and John G. Johnson, for défendants. 

BRADFORD, District jftldge. The Western Union Telegraph 
Company, a corporation of New York, has filed its bill of complaint 
against the Philadelphia, Baltimore and Washington Railtoad Com- 
pany, a corporation existing urtder the laws of Pennsylvania,, Delaware 
ând Maryland, and the Delaware Railroad Company, a corporation 
of Delaware, praying, ampng other things, that the défendants be 
restrained by injunction until the final decree or the further order of 
the court from'interfering in any manner with the use and opération 
of the complainant's telégrâph Unes upon the roadway and right of 
way of the défendants. The case is before the court on a motion for 
a preliminary injunction. There are controlling reasons why the mo- 
tion should be granted to thé, extent of restraining the défendants as 
prayed for until the further brder of the court. The Western Union 
Telegraph Company, complainan,t herein, filed its bill of complaint 
November 22, 1902, in the cifcuit court for the district of New Jersey 
against the Pènnsylvama p.ailroad Company and the United New 
Jersey Railroad and Canal Company, praying, among other things, 
for à terhporary injunction against those companies restraining 
them from interfering with the use and opération of the complain- 
ant's telegraph lines upohthèir roadway or right of way. On this 
bill the court awarded a prejiminary injunction as prayed January 21, 
1903. 120 Fed. 981. Thèreafter the circuit court of appeals re- 
versed the inferlocutory decree for an injunction. 123 Fed. 33. An 
appeal by the Western Union Telegraph Company to the Suprême 
Court of the United States having been allowed, an order for the con- 
tinuance of the status quo was made by Mr. Justice Peckham June 17, 
1903, directing that on the conditions therein set forth "the status 
quo and the présent condition of the parties and property involved in 
this suit be contînued and maintained until a décision shall be made 
on this appeal by the Suprême Court of the United States, or until 
this court shall bfdei-to the contrary." It appears that the Western 
Union Telegraph Company, the appellant, hàsup tb the présent time 
fully complied with the required conditions. The facts hère disclosed 
ïn the bill and afïidavits are not in ail respects similar to those in the 
New Jersey case. There are, however, certain légal questions, of an 
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important and probably pivotai nature, common to. both cases and in- 
volving the considération, among other things, of the scope and eftect 
of the act of Congress of July 24, 1866, entitled "An Act to aid in the 
Construction of Telegraph Lines, and to secure to the Government 
the Use of the same for postal, military, and other Purposes." 14 
Stat. 221, c. 230. Under thèse circumstances it is unnecessary and 
would be improper that this court should now express any opinion, 
or render any décision, on tlie merits of the case in hand. The resuit 
is that until the Suprême Court shall décide or décline to décide the 
New Jersey case on its merits the status quo should be preserved 
and, consequently, until the further order of the court the défendants 
should be enjoined and restrained as prayed. 

Let an interlocutory decree for an injunction be prepared in ac- 
cordance with this opinion. 



THE TITANIA. 
(District Court, S. D. New York. July 2, 1903.) 

1. Shipping— FaiIiUbk to Delitbk Goods — BiLLS OF Lading as Evidence of 
Recbipt. 

Bills of lading issued by the master of a ship are prima facie évidence 
that the goods therein described were received on board, and the burden 
rests on the carrier to prove the contrary by clear évidence, to avoid li- 
ability for a faiiure to deliver in accordance wlth the bills. 

3. Same— Responsibility of Carrier fok Goods aptek Unloading. 

After the delivery of goods on a wharf, notice to the consignée, and a 
reasonable time thereafter for the consignée to take the goods away, the 
carrier is not under the strict liabllity of a carrier, but is charged with 
liability as a warehouseman or bailee, and with the duty of exercising 
reasonable care and attention to prevent loss or injury to the goods. 

In Admiralty. Action for faiiure to dehver cargo. 

E. N. & T. M. Taft, for libelants. 
Convers & Kirlin, for claimant. 

HOLT, District Judge. This action was brought to recover 
$1,286.22, the value of 56 baies of hemp. The libelants are assignées 
of three bills of lading issued on December i, 1902, by the master of 
the steamship Titania, then lying at Manila, each for 500 baies of 
hemp, acknowledged to hâve been shipped in good order and condition 
upon the steamship. Thèse 1,500 baies were a portion of a shipment 
of about 7,000 baies by W. F. Stevenson & Co., libelants' assignors, 
and of a cargo of about 19,000 baies shipped on the steamship upon 
that voyage. Each of the bills of lading on the margin described by 
particular marks the particular baies covered by the bill. On the ar- 
rivai of the ship at New York, 1,444 baies were delivered to the libel- 
ants; thé rest hâve not been delivered. There is no satisfactory évi- 
dence as to what has become of the 56 baies. There is no évidence 
that they were not shipped at Manila. There is some évidence, of an 
unsatisfactory kind, that the total number of baies supposed to be in 
the cargo was not shipped at Manila, but there is no évidence that any 

1[ 2. See Carriers, vol. 9, Cent. Dig. § 610%. 
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of the particulàr i,'soo baies, with the particular marks described on 
the margin of the bills of ladiiig held by the libelants, were not shipped 
at Manila. The évidence shows that ail the baies which were put in 
the ship at Manila were in the ship when she arrived at New York; 
but if the total number of baies called for by the bills of lading was 
shipped at Manila and arrived at New York, there is no évidence of 
whathasbecomeof the. missing baies. The marks on the baies were 
placedsothetîmes on tags fastened to the baies, and sometimes on the 
baies the'mselves, and soihe of the marks, in the course of the ship- 
ment, oraftèr the baies, were landed on the wharf at New York, be- 
camè obliterated, andiSome of the baies which were delivered vvere 
baies having no marks, but which were àccepted as a good delivery, be- 
cause thekrgeneral appearance and quality was similar to those retain- 
ing the proper marks. Under thèse circumstances, in my opinion, the 
évidence contained in the bills of lading that the steamship received 
the 1,500 baies ownedby the libelants is controlling. The bills of 
lading are prima facie évidence that the goods were on board. Nelson 
v. Woodrufif, i Black, 156, 17 L. Ed. 97. If the carrier claims that 
they were not in fact received, the burden of proof is upon him to 
show that fact by clear évidence. No such évidence having been 
given in this case, it must be assumed, that they were received on 
board. The carrier thereupon became an absolute insurer for their 
safe carriage and delivery:: The claimant claims that they were deliv- 
ered on the wharf, and that their loss was due to the delay of the libel- 
ants in taking them away. It is true that a carrier does not remain 
uiider the very strict liability of a carrier after a delivery on the wharf, 
notice to the consignées, and a reasonable time for the consignées to 
take the goods away ; but the carrier, after such time, is not justified 
in failing to exercise reasonable care for the préservation and pro- 
tection of the goods. He is no longer charged with the strict liability 
of a carrier, but he is charged with the liability of a warehouseman or 
bailee, having the duty of exercising reasonable care and attention to 
prevent loss or injury to the goods. But in this case there is no évi- 
dence tos^ow that the goods were not lost before a reasonable time 
had elaps^d for the consignées to take them away, or that they were 
not afterwards lost under circumstances for which the carrier might 
be responsible. The most plausible supposition seems to me to be 
that there was a shortage of 56 baies in "the original shipment, and that 
ail the other consignées received the full amount called for by their 
bills of lading, and that thèse consignées did not ; but that supposition 
is a mère guess. So far as the évidence stands, the only évidence in 
the case is that contained in the receipt in the bills of lading, and that 
binds the ship until it shows by equally cogent proof either that the 
bills of lading were false, or that it bas delivered the goods. 

My conclusion is that there should bea decree for the libelants, as 
demanded-in the libel, with interest and costs. 
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UKITED STATES v. LUÏTIES et aL 

(Circuit Court, S. D. New ïork. August 1, 1903.) 

No. 3,225. 

t. CusTOMS D0TIKS— Rbciphocity Trbatt— Place of Exportation. 

Where it was proved that absinthe imported was manufactured in 
Pontarlier, France, tlie fact that the bill of lading was dated at Basle, 
Switzerland, the point of shlpment, dld not justify a finding that the 
consignment was not exported from France, and therefore not entitled 
to admission at redueed rates of duty, under the reciprocity treaty be- 
tween France and the United States. 

B. Samb— Brandies ani) Other Spihits. 

Absinthe is a liqueur within the French reciprocity agreement, pro- 
viding for redueed duties on brandies and other spirlts. 

D. Frank Lloyd, for the United States. 

Wm. A. Keener and J. Stuart Tompkins, for appellees. 

HAZEL, District Judge. The articles involved consist of absinthe, 
a product of France. It is contended by the government that the 
importation was not exported from France to the United States, 
and therefore such articles do not corne within the purview of the 
reciprocity agreement entered into between thèse countries. The in- 
ference from the fact that the bill of lading is dated at Basle, Switzer- 
land, the point of shipment, is outweighed by abundant évidence in 
behalf of the importers showing the product to hâve been manu- 
factured in Pontarlier, France. The other questions involved upon 
this appeal are precisely similar to those considered and decided by 
Judge Townsend in Nicholas v. The United States (C. C.) 122 Fed. 
892. In that case, from which no appeal was taken, it was held that 
articles commonly known as "liqueurs" are included in the reciprocal 
commercial agreement by which the duties of "brandies and other 
spirits" were redueed, entered into between the United States and 
France, under section 3 of the Tarifï Act of July 24, 1897, 30 Stat. 
203, c. II [U. S. Comp. St. 1901, p. 1690]. Absinthe, the article in 
controversy hère, is a liqueur, as that term is ordinarily understood. 
This court considers itself bound by the décision in the Nicholas 
Case. Hence, it would serve no useful purpose to elaborate upon 
the question there decided. The décision of the Board of General Ap- 
praisers sustaining the protest of the importers is affirmed. 



THE MARY WEAVER. 

THE HABRY G. RUNKLB. 

(District Court, E. D. New York. July 17, 1903.) 

Collision— Tdg with Tows and Anchorkd Schoonek— Failcrb to Sound 
pog si6nals. 

A tug passing down New Yorlj Bay to sea at night with a number of 

dumpers In tow Jield in fault for a collision between one of the dumpers 

and an anchored schooner, on the ground that she was passing througli 

thé anchorage grounds; and the schooner also field in fault for failing to 

124 F.— 62 
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Sound fog signais as required by the rules (article 15, subd. "d," Act 
June 7, 1897, c. ,4, 30 §te1^.99 [U. S. Comp. St. 1901, p, 2880]), the évidence 
showing that sbe was"ioèâr the limlts i)f the ànchora^e grounds next the 
channel,,and that there was suchfog tjiat her single light could not be 
seen froià the tiig untll sbe was within 500 feet. 

In Admiralty. Cross-Iibels for collision. 

Hyland &,Zabriskie, for schooner Mary Weaver and libelant Bur- 
den. 

Alexander & Ash, for tug Harry G. Runkle and libelants Booth 
and othërs. ^ ' 

THOMAS, District Judge. On the night of November i, 1902, 
at about 2 a. m., the tug Runkle was towing, on a hawser of some 80 
fathoms, four dumpers singled out on Unes severally about 60 fathoms 
in length. The tug was bound for sea, and pursued her course down 
the Upper Bay until the master of the tug saw, about 500 feet away, 
the schooner Mary Weaver, whose stern was swinging so far to the 
westwardj as is claimed, that the tug's pilot deemed it prudent to at- 
tempt to avoid her by hard-astarboarding and going to port across 
her bows, whereby he entered the anchorage grounds. In this way 
the tug cleared the schooner, but the second dumper, No. 4, in passing 
came in collision with the jibboom and martingale of the schooner, 
and injuries arose both to her and to the dumper, which are involved 
in the above actions. The dumpers had steering apparatus, but no 
System of steering signais, the master of each dumper directing his 
course by that of the tug or "of the dumper ahead. In thïscase each 
master sb acted in that regard, except the master of the last dumper, 
who did not discover the light of the schooner until it was so late that 
lie ported his helm and eut his hawser, so as to pass on the west side 
of the schooner. The scHo.pner's light was burning. Her crew con- 
sisted of five men. Thè captain yvas ashore, and the niàte, a person 
of doubtful responsibility, was in charge. There are two principal 
questions involved: First,, Was the schooner on the anchorage 
grounds? Second. ShoulcJ'the schooner havè rung a.fog bell? 

The évidence concerqpg the position of the vessel is very conflict- 
ing. It is unnecessary td discuss in détail the statéments of the sev- 
eral witnes^çs on each side, which hâve been carefully considered, 
but there is a single fact which deterrnines the prob^bility, against the 
tuj^. Kélly, master of the tug, testifîéd that he set his course south- 
west by soiith' 500 feet to the westward of the bell biioy at the lower 
part of the breakwater below Governor's Island, and that he continued 
on such course until opposite Buoy No. 14, which he cleared by 300 
yards, when he changea: his course to southwest by south one-half 
south, although the usual course from that point was south southwest. 
He also states that vlpàn such course he woùld clear the bell buoy 
opposite Bay "Ridgë by about 150 yards. But if this 'course be laid 
down upon tjie map, it is pe;rfectly clear that it crosses the anchorage 
grounds. The master of the tug also states thàt thc' schooner was 
"lying a little^lïelow half way betweèn Buoy 14 and Bay Ridge bell," 
and that wheii Kè saw her 500 feet awây "she was head oh, Httle bit on 
the starbpard;^ itliat is, the bulk of the vessel waS on the stârboard 
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side." He further states : "She was about on a lîne with 14 and the 
bell. She might been little outside of it, but from where I was it 
looked like she was on the line." He further states that she was 
about abeam with Robins' Reef Hght. The évidence of the master of 
the tug shows that his course took him across the anchorage grounds, 
and was calculated to bring him into collision with a vessel on such 
grounds. He admits that his usual course was half a point farther to 
the southward. If he pursued his usual course, much the more would 
he trespass upon the anchorage grounds. The superintendent, who 
visited the place the next afternoon, placed the schooner 1,000 feet 
outside the westerly limits of the anchorage grounds, and 1,000 feet 
above the white buoy, and 1,500 feet above the bell buoy. If she were 
1,500 feet above the bell buoy, she was below the white buoy. He 
also places her 1,000 feet to the westward of the anchorage grounds. 
If so, the tug Runkle, upon the course ascribed to her by her master, 
would hâve passed far to the eastward of the schooner, and could not 
hâve collided with her. 

There is much conflicting évidence as to the location of the schoon- 
er, but the statement of the master of the tug as to the point where 
he began to lay his course, and the course pursued by him, shows 
irresistibly that he was upon a course that would cross the anchorage 
grounds, and that he would not hâve cleared the Bay Ridge bell buoy 
by 150 yards to the westward. The course described shows that the 
master was headed for the anchorage grounds, and it is probable he 
entered it before the collision. In order to corne in collision with the 
schooner if she were in the position stated by the superintendent, it 
would hâve been necessary for the tug to lay her course some 1,800 
feet oiï from the bell at Governor's Island ; and to hâve cleared the 
bell buoy to the westward by 150 yards the tug must hâve laid her 
course at a distance from the bell buoy at Governor's Island largely 
in excess of that stated by the captain, and it would bave been neces- 
sary for him to hâve cleared Buoy No. 14 by a much greater distance. 
But he gives two fixed positions — one 500 feet oiï the bell buoy at 
Governor's Island ; the other 300 yards ofï Buoy No. 14, where he 
changed his course to the southward by half a point. Using either of 
thèse distances for the purpose of ascertaining his course, and making 
a fair allowance for inaccurate estimate of distances, he must in- 
evitably bave gone upon the anchorage grounds. 

Was there a fog that prevented the tug, using due diligence, from 
seeing the schooner at an earlier time, and such as required a bell to 
be rung on the schooner pursuant to article 15, subd. "d," of the Inter- 
national Rules and Inland Rules (Act June 7, 1897, c. 4, 30 Stat. 99 
[U. S. Comp. St. 1901, p. 2880])? The requirement is that "a vessel 
when at anchor shall, at intervais of not more than one minute, ring 
the bell rapidly for about fîve seconds." The schooner attempts to 
show that there was no fog during the night, and the contention is 
upheld by ail her witnesses, except the keeper at Robins' Reef Hght, 
who produced an officiai record made by him showing a fog between 
3 and II o'clock a. m., sufficient to require fog signais to be given for 
the whole eight hours. He testified that such signais were given. 
The collision was about 2 a. m., but the évidence of the lighthouse 
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keeper indicates that the fog could réach the eastern anchorage 
grounds before it came to Robins' Reef. The record évidence of 
the keeper discrédits the schooner's otber évidence in regard to fog, 
and corroborâtes the évidence of the tug. The master of the schooner 
was ashore. The vessel was left in charge of the mate, who, as a wit- 
ness, fouftd favor with neither party; while the multiplicity of the 
cook's awakenings and visits to the deck were not demanded by any 
service or usual necessify, and the rest of the çrew contributed no 
information. The fact is that the whole crew was fast asieep below, 
indiffèrent to any condition of weather, with the schooner near the 
boundary of a narrow channel, through which ail the inbound and out- 
bound vessels of the principal port of the country passed. While it 
is concluded that the schooner was within the anchorage grounds, 
she was near its westerly limits, and the fog, if not dense, was suf- 
ficient to obscure her. The only warning on the schooner was a white 
light, which was dimly seen by those on the tug when she was about 
500 feet away. The fog may not hâve been as dense as the libelant 
Booth contends, but it was a fog obscuring a schooner not far within 
the anchorage grounds, whose entire crew was asieep below. The 
case falls within the rule. If the rule is to be of value, it should be 
followed, not only when a profound fog settles over the entire ap- 
proach to a great port, but when it is sufficient to prevent moving 
vessels from discovering a ship at anchor in sufifîcient time to make 
usual maneuvers to avoid her. The case is more unfavorable to the 
schooner than was The Ophelia (D; C.) 44 Fed. 941, which is ample 
authority for the présent conclusion. 

Pursuant to thèse views, the damages and costs will be divided. 



In re UPSON. 

(District Court, N. D. New York. July 17, 1903.) 

1. Bankruptct— Applicatiou fok Revocation of Discharge— Lâches dp 
Creditor. . 

A créditer who liad ample opportunlty during tlie pendency of the pro- 
ceedings to fully examine the bankrupt as to ail matters, and who ap- 
peared in opposition to his discharge, and was given time to flle spécifica- 
tions of objection, but faiJed to dp , so, and permltted the discliarge to 
be granted without further objection, was guilty of unduè lâches, and is 
not entitled to be heard pii'a subséquent application io revoke the dis- 
charge madetinder Bankr. Act July 1, 1898, c. 541, § 15, 30 Stat. 550 
[U. S. Comp. iSt. 1901, p. 8428]. : :- 

In Bankruptcy. This is an application by the First National Bank 
of Baldwinsyillé, N. Y., tb revoke the discharge of the above-named 
bankeupt, granted on or abbut the ist day of December, 1902. 

Wallace H, Failing and G. W. O'Brien, for petitioner. : 
J. R. Shea ^nd M. E. Driscoll, for bankrupt. 

RAY, District Judge. On or about the ist day of December, 1902, 
on application duly made and notice duly given, James W. Upson, the 
above-named bankrupt, was granted a discharge under the provisions 
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of the national bankruptcy law. On the hearing of that application 
the moving créditer hère appeared and asked for time to file spécifica- 
tions of objection to the discharge of the bankrupt, and 20 days' time 
was granted for that piirpose; but no objections vvere filed, and the 
discharge was subsequently granted. Thereafter the said creditor 
instituted a proceeding before the référée having jurisdiction in the 
matter for an examination of the bankrupt, and, as a resuit of that 
examination, this motion to revoke the discharge is made. 

By section 15 of the act (Act July i, 1898, c. 541, 30 Stat. 550 
[U. S. Comp. St. igoi, p. 3428]) it is provided as follows: 

"Sec. 15. Discharges, When Revoked. — (a) The judge may, upon the applica- 
tion of parties in interest who hâve not been guilty of undvie lâches, flled at 
any time within one year after a discharge shall Uave been granted, revoke 
it upon a trial if it shall be made to appear that it was obtîiincd through the 
fraud of the bankrupt, and that the knowledge of the fraud lias corne to the 
petitioners since the granting of the discharge, and that the actual facts did 
not warrant the discharge." 

It will be noted that a revocation of the discharge may be made 
on the application of parties in interest who hâve not been guilty of 
undue lâches, if it shall be made to appear that the discharge was ob- 
tained through the fraud of the bankrupt, and that the knowledge of 
such fraud has corne to the petitioner since the granting of such dis- 
charge, and it shall also appear that the actual facts did not warrant 
the discharge. AU thèse conditions must exist. Having carefully 
examined the évidence, the briefs of counsel for the respective parties, 
and the authorities apphcable, this court feels compelled to deny 
the application to revoke the discharge. The petitioning creditor had 
every opportunity to fully examine the bankrupt and ail persons hav- 
ing knowledge on the subject during the pendency of the bankruptcy 
proceedings, but, without excuse or justification, failed to do so as 
fully as it might, it now asserts ; but the petitioner does not show that 
such failure was owing to any fraud of the bankrupt, or any act on his 
part. In opposition to the motion the bankrupt présents his own 
affidavit with those of Albert E. Nettleton, one of the trustées, Hon. 
Frank Hiscock, James R. Shea, and James D. Decker, and, taking the 
conceded facts in connection with thèse affidavits and the évidence 
taken by the référée, it is clear that nothing particularly new has been 
brought to light since the discharge was granted. There were threc 
trustées, one of whom was an officer of the bank, the petitioner herc, 
and ail thèse trustées were gentlemen of character and of business 
expérience and ability, and they had the aid of efficient counsel of 
high standing and character. Ail the' matters now in question were 
then inquired into to a certain extent, and might hâve been examined 
into with great particularity. The petitioner has been guilty of undue 
lâches. 

Again, it is not shown, assuming that the bankrupt was guilty of 
fraud in concealing facts, that the knowledge of such fraud has corne 
to the petitioner since the granting of the discharge. It is true that 
certain oificers of the bank hâve testified that they had no knowledge 
of certain facts proved before the référée ; but it does not appear that 
other officers or that the board of directors did not hâve fuU knowl- 
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edge, and in truth it \vduld seem that the bank did hâve ail the knowl- 
edge on the s^bject if cared for at the time. Having appeared to 
oppose the discharge, and having been given 20 days in which to file 
spécifications in opposition, the bank was certainly guilty of undue 
lâches in not filing its spécifications and proceeding to produce évi- 
dence on the subject. 

Agàin, this court is not satisfied that the actual facts did not warrant 
the discharge. It is quite true that the bankrupt has given évidence 
as to the disposition of certain of his property and certain of his 
money in a confused manner, but the court does not see that he was 
dishonest, or that he intentionally misrepresented any of the facts. A 
créditer who desires to oppose the discharge of the bankrupt should 
see to it that the bankrupt is fully examined as to ail his business trans- 
actions, and, when opportunity is given to file spécifications of objec- 
tion and test the merits of the application for a discharge, the creditor 
should be diligent in investigating the facts. This court holds as mat- 
ter of fact that it is not shown that the actual facts did not warrant 
the discharge. It must be made to appear upon the trial that the 
actual facts did not warrant the discharge. It is true in this case that 
the trial before the court has not yet been had, but the petitioning 
creditor applied to the référée, and prodùced évidence bearing on this 
qustion, and it is now for the court to say whèther it will order a trial, 
or, on the objections now made and the facts now appearing, dismiss 
this proceeding, and refuse to revoke the discharge. The décision of 
this motion is not based upon the failure of the évidence to show that 
the actual facts did not warrant the discharge, but upon the ground 
that it fully appears to the court at this stage of the proceeding that 
the petitioning creditor has been guilty of undue lâches. This court 
holds that it was incumbent upon the petitioner, when it brought this 
matter before the court and submitted the motion upon the évidence 
taken, to show due diligence on its part, which it has failed to do. 

On the hearing of this motion it was agreed that the évidence taken 
before the référée might be read by the court, and considered as évi- 
dence taken by it as on a trial of the question on the merits. So far 
as payments made on the claim of the daughter are concerned, this 
court has already passed on that question, and finds no ground on that 
score, to criticise the bankrupt. The bankrupt is open to criticism 
in that he failed to keep such books of account as show clearly ail his 
financial transactions, but it does not appear that, in contemplation 
of bankruptcy, he failed to keep books of account, or records from 
which his true condition might bé ascertained. 

The application to revoke the discharge is therefore denied, and an 
order to that eflfect will be entered. 
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DAVBNPORT v. SOUTHERN RY. CO. et al. 

(Circuit Court, D. South Carolina. August 20, 1S03.) 

1. Removal op Causes — Sbparable Controverst — Joint Action fou Tort. 
An action against a railroad company and certain of its servants to 
recover for the death 'of a person, aileged to hâve been caused by the 
reckless, wanton, willful, and malicious acts of such servants while en- 
gaged in the dutles of thelr employaient, where the coraplaint allèges 
no facts to charge the company with participation in such acts of its 
servants, involves a separable controversy; the causes of action and the 
measure of damages recoverable against the company and its codefend- 
ants being différent, and the cause is removable by the company, where 
the requisite diverslty of citizenship exists. 

On Motion to Remand to State Court. 

Haynsworth, Parker & Patterson, for plaintiff, 
T. P. Cothian, for défendants. 

SIMONTON, Circuit Judge. This case cornes up on a motion to 
remand. The action was originally brought in the court of common 
pleas for Greenville county, S. C., against the Southern ■ Railway 
Company, a body corporate of the state of Virginia, and Richard 
Joël and Wilham Jones, citizens of South CaroKna. The cause of 
action was for personal injuries to the plaintiff's intestate, resulting 
in her death. She was killed in collision with a hand car of the de- 
fendant company, operated by the other défendants. The accident, 
as detailed in the complaint, occurred in this way : Many years ago 
a spur or side track was constructed from the main line of the South- 
ern Railway at Piedraont, at a point near the mills of the Piedmont 
Manufacturing Company. The side track was constructed over lands 
of the manufacturing company, and is used by the Southern Railway 
Company as Hcensee. It is used only occasionally, hauling freight 
to and from the mills. On this track is a trestle, over which is a 
plank walkway, the width of the track, which is habitually used, and 
has been used for very many years, by the people of the town of Pied- 
mont. On the day of the accident, plaintifï's intestate was on this 
walkway, proceeding toward the mill. She had nearly crossed it, 
when from behind a bend in a deep eut, a short distance away from 
her, a hand car, heavily loaded with cross-ties, appeared, coming 
at great speed down an incline at that point. She used every effort 
to escape, but could not do so. She was struck by the hand car, was 
precipitated over the trestle, and lost her, life. This hand car was 
operated by, and was under the care and cpntrol of, the défendants 
Joël and Jones, servants of the Southern Railway Company. It had 
been carried by them up the side track, and had been heavily loaded 
with cross-ties. On its return they pushed the car to a point where 
it struck the down grade leading to the trestle, and at this point they 
negligently and recklessly turned the car loose without getting on 
it, and without taking any précautions whatever to control it, and 

11 1. Separable controversy as ground for removal of cause to fédéral court, 
see notes to Robbins v. Ellenbogen, 18 C. C. A. 86; Mecke v. Valleytown 
Minerai Co., 35 C. C. A. 155. 
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without making any effort to see if any one was on the walkway on 
the track. The car went forward with great speed and violence, 
striking the plaintiff's intestate, and causing her death. The com- 
plaint charges that this conduct of thèse défendants wa's reckless, 
willful, and malicious, and in total disregard of the safety of the pub- 
lic ; that the défendants, in handling the car as aforesaid, and in al- 
lowing it to escape an^ kill plaintifif's intestate, were négligent; that 
the death of plaintifï's inteistate occurred through the joint and con- 
current carelessness, négligence, recklessness, wantonness, and will- 
fulness of the défendants, as aforesaid. 

The grotjnd upon which the Southern Railway Company sought 
the removal of the cause is that there is in the pleading a separable 
controversy witli it. 

It will be observed that the only charge against the Southern Rail- 
way Company is because of the acts of thèse agents of it, and of 
them alone, committed in the absence of any officiai, or of any other 
agent of that company; that the acts of thèse agents are character- 
ized as reckless, willful, and malicious. Indeed, the whole charge 
of the complaint seems to be for the acts of thèse two men, Joël and 
Jones. After stating that thèse two men had control of the car, the 
complaint in the ninth paragraph says : "That the conduct of the de- 
fendants [thèse two men] in turning loose the said hand car, and in 
allowing it to run loose, * * * was reckless, willful, and mali- 
cious." In the tenth paragraph it says: "That the défendant, in 
handHng the car, as aforesaid [that is, thèse two men], and in allow- 
ing it to kill plaintifï's intestate, were négligent." And in the elev- 
enth paragraph it says: "That the death of plaintifï's intestate oc- 
curred through the joint and concurrent carelessness, négligence, 
recklessness, wantonness, and willfulness of the défendants, as afore- 
said." Thèse two men, whose conduct is thus characterized, and 
whose acts are thus complained of, are made parties défendant, and 
judgment is sought against them. 

There are clearly in this copiplaint two côntroversies, — one against 
the Southern Railway Company because of the négligence of its serv- 
ants; the other against thèse servants themselves because of their 
own recklessness, willfulness, ahd malice. The controversy with the 
Southern Railway Company is because of the acts of its agents, for 
which the policy of the law rtiakes it responsible; that with thèse 
individuals is upon their own personal responsibility, for their own 
reckless, wanton, and malicious act. The Southern Railway Com- 
pany is responsible to third persons for the négligence of its agents, 
but for négligence merely thèse agents are not responsible to third 
persons. ËweH's Evans on Agency, 438. Négligence is négative in 
its character. It is the omission to perform some duty. Milwaukee, 
&c., Rd. V. Arms, 91 U. S. 489, 23 L. Ed. 374. It implies nonfeas- 
ance, and is contradistinguished from misfeasance. To make the 
agent responsible to third persons, there must be some positive act 
of wrong on his fiai^t. The whole doctrine is clearly stated in Story 
on Agency (gth Ed.) §§ 308-309: 

"We come. In the next plaCe, to the Considération of the llabilities of agents 
to third persons in regard to torts or wrongs done by them in the course of 
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their agency. « * * And hère the distinction ordinarily taken is between 
ACts of misfeasance, or positive wrongs, and nonfeasance, or mère omissions 
of duty by private agents. The master Is always liable to third persons for 
the misfeasances and négligences and omissions of duty of his servant In ail 
cases within the scope of his employment. So the principal, in like manner, 
is liable to third persons for the like misfeasances, négligences, and omissions 
■of duty of his agent, leaving hlm to his remedy over against the agent in ail 
cases -when the tort is of such a nature as that he is entitled to compensa- 
tion. The agent is also liable to third persons for his own misfeasances and 
positive wrongs. But he is net liable to third persons for his own non- 
feasances or omissions of duty in the course of his employment. His liability 
in thèse latter cases is solely to his principal." 

In an action against a principal for the acts of his agent, he is 
liable not only for acts of négligence, but also for willful and mali- 
cious acts donc in the course of his employment. Andrews American 
Law, 860, quoting Chicago, &c., v. West, 125 111. 320, 17 N. E. 788, 
8 Am. St. Rep. 380, and other authorities. In such an action the 
principal is liable only for compensatory damages. Vicksburg & M. 
R. R. V. Putnam, 118 U. S. 545, 7 Sup. Ct. i, 30 L. Ed. 257. But 
it is not responsible in punitive or vindictive damages or smart money, 
unless the principal participated in the wrongful act of its agents, 
expressly or impliedly, by its conduct, authorizing or approving of 
it either before or after it was committed. Lake Shore, &c., v. 
Prentice, 147 U. S. loi, 13 Sup. Ct. 261, 37 L. Ed. 97. "A corpora- 
tion, like a natural person, may be held liable in exemplary or puni 
tive damages for the acts of an agent within the scope of his em- 
ployment, provided the criminal intent necessary to warrant the im- 
position of such damages is brought home to the corporation. So 
a railroad corporation cannot be charged with punitive or exemplary 
damages for the illégal, wanton, or oppressive conduct of a conductor 
of one of its trains to a passenger." Id. There is nothing in this 
complaint which measures up to thèse requirements as against the 
Southern Railway. Indeed, in the acts complained of, and in its mode 
of stating them, the averments of the complaint wholly négative the 
idea that the corporation could hâve participated. Before the cor- 
poration can be held to the same responsibility as Joël and Jones, 
the two other défendants, it must be averred and proved that their 
wanton, willful, and malicious acts were done by its authority. But 
the plaintifï, not content with his daim against the Southern Railway 
Company, and his right to obtain compensation, seeks also damages 
at the hands of Joël and Jones for wanton, willful, and malicious con- 
duct. His remedy as against them is différent, far more extensive, 
and requiring a différent judgment. There is thus a controversy with 
the Southern Railway Company separable from that with the other 
défendants, and the cause is removable. 

The motion to remand is refused. 
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GIBEESON V. COOK et al. 
(Carcttlt Ckrart, W. D. Arkansas, Harrison Division. March 25, 1903.) 

1. EqÛMÏ JCRIBDIOTION— PEDteHAÎi COUBTS-^ ADEQUATE RbmEDT AT Law. 

UnderHev. St § 723 [U. S. Comp. St. 1901, p. 583], which provides tliat 
"sults in equity shall not be sustalned in either of the courts of the 
United States in any case wliere a plain, adéquate and complète remedy 
may be had at law," a fédéral court is without jurisdiction to détermine 
a suit to quiet title to a minlng elaim, submltted on bill and answer, 
where the bill allèges possession in eomplainant, but the answer dénies 
such allégation, and allèges possession in défendants. 

3. SamE— RÇMBDT GiVBN BT StaTB StaTÙTE. 

A State statute cannot confer on a fédéral court jurisdiction of a suit 
In equity to quiet title to real estate of which défendant Is in possession. 

In Equity. Submitted for final décision on bill, demurrer, pleas, 
and answer. 

W. S. Chastain, for eomplainant. 

J. C. Flôyd and Horton & South, for défendants. 

ROGERSy District Judge. The bill in this case was filed on July 
12, 1902, and the amended bill was filed on the 29th of October, 1902. 
The amended bill charges that E. C. Giberson is a citizen oi the staté 
of Illinois, ând that S. E. Côok and E. G. Cook are both résidents 
of the county of Marion, and citizens of the state of Arkansas. It 
then allèges that on the 2Gth of June, 1899, the government of the 
United States was seised and possessed 61 the W. J^ of the N. W. %. 
of section 14, township 7 N., range 14 W., in Marion county, Ark., 
which lands were admitted to be subject to location and appropriation 
as mining lânds, under the laws of the United States, the local laws, 
rules, and régulations of the state of Arkansas and the Marion county 
mining district, and that said complainant's grantors entered upon 
and located said land, and made and filed a mining location of the 
same, in accordance with ail the laws, by making discovery of ore 
and posting notices on sàid lands; ail said locators being citizens 
of the United States, and' qualified to make mining locations of 
United States lands. The eomplainant then allèges that afterwards 
he became the possessory owner, by purchase, of ail the original lo- 
cators, and that he was at the time the bill was filed in possession 
of said lands in compliance of law, holding and mining the same, 
and that he has the exclusive right to do so. Hé further allèges 
that he has made applications for patents from the United Statesfor 
said lands, and that the défendants hâve colluded and combined and 
made protest against his application, under some pretended claim 
that they are setting up against said land without right to the same, 
and that eomplainant believes that they are claiming to hâve located 
said lands as a mining claim on the 25th of November, 1896, and 
States that if said défendants are so claiming to hâve made said loca- 
tion, or are so claiming to hâve performed the annual assessment 
work during 1898 on said land, and are trying to couvert said land 

ir 1. See Quieting Title, vol. 41, Cent. Dig. §§ 8, 9. 
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to their own use, that they are doing so without making satisfaction 
to the complainant for his right to said land; that the land exceeds 
in value the sum of $2,000, exclusive of interest, costs, etc. Then fol- 
low certain interrogatories, and a prayer for process and relief. 

The défendants filed a gênerai demurrer and two pleas supported 
by an answer. The first plea sets up that the property is not worth 
the sum of $2,000, exclusive of interest, costs, etc. The second plea 
pleads the statutes of Arkansas, which require suits for mining claims 
to be filed within one year after the cause of action accrues. Without 
going into détails, the answer practically dénies ail the allégations 
in the bill, including the possession of the complainant to the prop- 
erty, and affirmatively alfeges that the défendants are in possession, 
and hâve been since i8g6, and that they hâve been doing ail the work 
on such place, each year, which the law required. 

The complainant files a replication to the answer, but does not 
file any replication to the two pleas; and the whole case was, by 
stipulation, submitted to the court on the demurrer, the two pleas, 
and the answer, and certain dépositions. The latter I need not no- 
tice, as they are not essential to the détermination of the case; the 
demurrer I may waive. 

On their face, both pleas seem to be good, and perhaps, in view 
of the manner in which the case has been submitted, the bill should 
be dismissed without looking to the answer at ail. "The office of a 
plea is to présent some distinct fact which of itself is a bar to the suit, 
and avoids the necessity of going into the évidence at large. When 
a plea is interposed, the complainant has the option to set it down for 
argument, and thereby to challenge its légal sufïiciency, or to deny 
the truth of the averments it contains, and to go to a hearing on 
the questions of fact. If he adopts the former course (which was 
done in this case), he thereby admits the truth of the facts stated in 
the plea, but dénies their sufïiciency in law to prevent his recovery. 
If he takes the latter course, he admits that, if the facts stated in the 
plea existed, they were legally sufficient to defeat his suit, but dénies 
their existence. The appellant took the latter course. She did not 
set the plea down for argument, but she filed a gênerai replication to 
it, and went to a final hearing upon the issue thus presented. She 
thereby admitted that the plea was sufficient in law, and the only 
question she raised was whether or not the allégations of the plea 
were true in fact; and if, upon the final hearing, they proved to be 
true, the appellees were entitled to a dismissal of the bill." Daniels 
v. Benedict et al., 97 Fed. 374, 38 C. C. A. 592, citing U. S. v. Cali- 
fornia & O. Land Co., 148 U. S. 31, 39, 13 Sup. Ct. 458, 37 L. Ed. 
354; Farley v. Kittson, 120 U. S. 303, 314, 315, 316, 7 Sup. Ct. 534, 
30 L. Ed. 684 ; Hughes v. Blake, 6 Wheat. 453, 472, 5 L. Ed. 303 ; 
Rhode Island v. Massachusetts, 14 Pet. 210, 215, 10 L. Ed. 423. 

But the question was raised in this case, where the pleas were set 
down for hearing without a replication, as to what course the court 
should pursue, after having held the pleas to be good ; that is to say, 
whether it should dismiss the bill, or send it back to rules, permitting 
a replication to be filed to the pleas, and give the complainant an op- 
oortunity to show that they were false. Ordinarily, where a case 
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is submîtted in the regular way, upon a plea to which no repKca- 
tion has been filed, if the plea is held good the complainant should 
be allowed to file his replication, and go to trial on the facts. U. S. 
V. Dalles Military Road Co., 140 U. S. -599, 11 Sup. Ct. 988, 35 L. 

Ed. 560. : 

This cause, however, having been submitted on stipulation for final 
détermination, the court, under ordinary circumstances, might weJl 
be justified in dismissing the bill. Inasmuch, however, as the court 
has but recently been established, and the chancery practice is not as 
well undërstood as it might be, the court has concluded to make no 
décision on the pleas, but to look to the bill and answer, which rais es 
another question fatal to the bill, for whîch no amendment could, 
in any event, avail. The bill allèges that the plaintiff is in actual 
possession of the property; the answer dénies it. Can a court of 
chancery, under fédéral procédure, take jurisdiction of such a case? 
The answer must be in the négative. The reason is plain. Section 
723 of the Revised Statutes of the United States [U. S. Comp. St. 
1901, p. 583] provides: "Suits in equity shall not be sustained in 
either of the courts of the United States in any case where a plain, 
adéquate and complète remedy may be had at law." If the cbmplain- 
ant is out of possession, and the défendants are in possession, eject- 
ment will lie, which is a complète remedy ; and if neither party is in 
possession a bill in equity will not lie, under the English chancery 
practice, to quiet the title. 

Chapter 128 of Sandel's & Hill's Digest of the statutes of Arkansas^ 
makes provision for filing bills in equity by persons out of posses- 
sion. This statute enlarges the remédies existing under the equity 
chancery practice in force in the fédéral courts. The question arises 
whether or not state statutes may enlarge the jurisdiction of the 
chancery courts of the United States ? In many instances they may ; 
in others they cannot. The line of distinction is well stated by Judge 
Wellborn in Davidson et al. v. Calkins et al. (C. C.) 92 Fed. 231, in 
thèse words : 

"Bnlarged équitable remédies glven by the statutes of a state may be ad- 
mlnistered by a fédéral court nnless they conflict with the distinction, strictly 
observed in sald courts, between law and equity; but where there is a plain, 
adéquate, and complète remedy at law for the enforcement of the right a 
fédéral court, undeï Rev. St. §723 [TJ. S. Comp. St. 1901, p. 583], is without 
jurisdiction of a suit In equity. A fédéral court Is without jurisdiction of 
a suit in equity to détermine or quiet the tltle to real estate of which dé- 
fendant Is lu possession, thûugh such a suit is authorized by the statute of 
the state, as the effect would be to draw Into a court of equity a controversy 
properly cognlzable at law. A right of action of a claimant to a mlning 
clalm who is Out of possession, agalnst another in possession, concems pos- 
sessory rights, the tltle belng In the United States, and hls remedy is at law." 

Thèse quotations are taken from the syllabus of the opinion. The 
opinion itself will be found exhaustiye and instructive. 

The court holds, therefore, that it is without jurisdiction to try 
this case, and the bill must be dismissed, at the cost of the complain- 
ant. It is so ordered. 



IHE CHAKLOTTK. 989 

THE CHARLOTTE. 
(District Court, E. D. Virginia.. August 11, 1903.) 

1. Cor.LisiON— Steamer and Schooner— Excessive Spekd in Fog. 

A steamer ■whlcli entered a dense fog banlv on a river at a speed of 10 
miles an hour was elearly négligent, and must be held in fault for a col- 
lision with a schooner, ■wiiicli resulted. 

2. Same— Fog Siunals — Wbight of Testimony. 

Tbe testimony of witnesses on a steamer that they heard only a single 
fog signal from a schooner in a fog, and with which the steamer shortly 
after came in collision, indicatlng that she was on the starboard tack, 
when she was in fact on the port taelî, and approaching the course of the 
steamer, is not sufflcient to establish such fact as against the testimony of 
persons on the schooner, one of whom was disinterested, re-enforced by 
that of two other disinterested witnesses, who were in the immédiate 
vlcinity, that the schooner gave the proper signal of two blasts. 
8. Damages— Wrokgfoi, Death. 

An award of $1,600 damages, made for the death of a boy 18 years old. 
leavJng infant brothers and sisters in part dépendent upon him, and $900 
for the death of a boy of 15, leaving only a father, not dépendent, Is 
reasonable. 

In Admiralty. Suits to recover damages sustained in collision. 

Kelly & Edwards, for libelants. 

Poster & Poster and Herbert I. Lewis, tor respondent. 

WADDILL, District Judge. Thèse libels were filed to recover 
damages arising from the loss of the lives of the libelants' intestates, 
respectively, in a collision between the respondent's steamship Char- 
lotte and the schooner Annie M. Harris, the causes being heard to- 
gether by consent of parties, as they dépend, so far as the collision is 
concerned, upon the same state of facts. The Charlotte, an iron 
screw steam vessel of 1,746 tons register, 1,300 horse power engines, 
of a speed of some 15 knots per hour, owned by the Chesapeake 
vSteamship Company, of Baltimore City, and plying between the ports 
of Baltimore, Md., and West Point, Va., and the Annie M. Harris, a 
two-masted wooden vessel, 27 tons register, some 53 feet in length 
over ail, 18 feet beam, engaged in the oyster business on York river, 
on the morning of the 30th of August, 1902, about 6:45 o'clock, as 
each vessel was proceeding up the river, came in collision in a fog, and 
as a resuit the schooner was sunk, and the decedents, respectively, 
both of whom were employed on the Harris as seamen, and the iirst 
named also acting as mate, lost their lives. 

The faults assigned against the steamship are, briefiy, running at 
too rapid rate of speed in a fog; failure to give proper fog signais; 
failure properly to slacken her speed, or stop, or reverse, upon ap- 
proaching the Harris ; and the lack of a proper lookout. The faults 
assigned against the Harris are that she failed to give the proper sig- 
nais indicating her movements while navigating in the fog, in that 
she gave only one blast of her horn, indicating that she was on the 

1[ 1. Collision rules, speed of steamers in fog, see note to The Niagara, 28 
C. C. A. 532. 
See Collision, vol. 10, Cent. Dig. 5 215. 
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starboard tack, proceeding to the westward, and away from the Char- 
lotte, when in point of fact she wàs on a port tack, proceeding to the 
eastward, ai|d across the bow of the Charlotte, without giving two 
blasts on hef horn, indicating such tack. 

The faults. against the Charlotte will be first considered. The evi- 
d'erice, particularly on the question on whieh the cases turn, is meager, 
and much less conflicting than is usual in collision cases. So far as 
the Charlotte is concerned, the same turns almost entirely upon the 
speed of the vessel, and, as to the Harris, whether, at the time of the 
collision, it Avas giving the port or starboard signais required to be 
given in a fdg. The évidence of the libelants established the fact that 
there was a very heavy fog on the morning in question, whereas that 
of the steaniship is to the effect that there was considérable fog from 
Almond's Wharf, some five miles below the scène of the collision, 
particularly inshore, on both sides of the river, but that in the channel 
it was not such as to prevent seeing, or that seriously interrupted the 
navigation of the ship, until about the time of the collision, when a 
fog bank was entered, extending entirely across the river, and up the 
river for a very short distance. The évidence of the steamship's 
master is that he entered this fog bank running at a speed of lo 
miles an hoùr; that he suddënly heard the single blast bf the Harris' 
fog horn on his port bow, and proceeding, as he supposed, on a star- 
board tack to the westward, when he slowed down, and stopped his 
engine, and in a little time put his wheel to port, and subsequently 
reversed, and ordered his èngine full speed astern ; aftèr which he 
heard another blast of the fog horn, still indicating, as he supposed, 
that the vessel was to his port; but in a moment the schooner loomed 
up across his bow, when it was too late to avert the collision. 

The libelants earnestly insist that the steamship, upon hearing the 
first signal of the Harris in the fog, and which indicated she was ap- 
parently half a mile away, should hâve stopped and reversed her en- 
gines until the exact location of the schooner was ascertained, and not 
hâve slowed down and ported as was done, and as a resuit of which 
the collision occurred. Whatever may be the merits of this conten- 
tion — and it cannot be said that it is without évidence to support it — it 
is immaterial in this case, as, in the view taken by the court, it abun- 
dantly appears, as well from the pleadings in the cause as the évidence 
of the resporiderit, that the steamship was clearly négligent in running 
into the fog bank at the speed it confessedly did, and as a conséquence 
of which this collision happened. Conceding the condition of the fog 
to be as claimed by the steamer Up to the time of entering the fog 
bank — certainly before entering it — ^she should hâve slowed down. 
The law on this èiibject is tob well settled to admit of controversy, 
and its wisdom is apparent to ail. Thè rùle requiring vessels to go 
at a moderate speéd in a fog would be of* lîttle avail to persons within 
and closely'updh the edge of a fog bank, if other vessels navigating 
in the cleàï-, 'iand before entering such bank, should proceed at full 
speed into the sàme. The Umbria, i66 U. S. 404, 17 Sup. Ct. 610, 
41 L. Ed. 1053 ; The Martello v. The Willey, 153 U. S. 70, 14 Sup. 
Ct. 723, 38 1,. Éd. 637; Thé Milanese, 4 Asp. 438; The Perkiomen 
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(D. C.) 27 Fed. 573; The Trave (D. C.) 55 Fed. 117; Hughes, Adm. 
227. 

The faults assigned against the Harris tum upon whether or not 
she gave proper fog signais at the time of the colHsion ; the conten- 
tion being that she gave one signal, indicating she was on her star- 
board tack, when in Tact she was on a port tack, and failed to give the 
two signais required. This présents a question of fact to be deter- 
mined by the court from the évidence before it, and the évidence very 
largely preponderates in favor of the schooner, and the probabilities 
of the case also coïncide with this view. It is true that the master 
and other witnesses from the steamer, who appeared to be of unusual 
frankness and fairness, testifîed with apparent truthfulness that they 
only heard one signal from the Harris; but two witnesses from the 
Harris — her master and an uninterested person travehng on the vessel 
at the time — as well as two other witnesses who were in the immédiate 
vicinity of the accident, ail testifîed that the Harris gave the two 
signais, indicating that she was on the port tack at the time of thc 
coUision. Three of thèse witnesses were uninterested, and two of 
them on the vessel, and the others in a better position to hear the sig- 
nais than the witnesses from the steamer, then under way ; and their 
évidence should be accepted as to whether or not the proper signais 
were given, their demeanor on the stand being such as to convince 
the court that they were speaking truthfuUy. Positive évidence of 
witnesses who hear a sound or see an object is entitled to greater 
weight than the négative évidence of persons who failed to see or hear 
the same. The failure to hear a signal cannot be said to disprove 
the fact that it was given, and this is strikingly true as to witnesses 
on board the vessel at the time, who heard the signais given. The 
Richmond (D. C.) 114 Fed. 208, 211, and cases there cited. It should 
not Hghtly be assumed that the navigator of a schooner would proceed 
under wrong signais at a time when it involved risk of colHsion, with 
such serious conséquences to himself and those on board his vessel. 
It follows from what has been said, that the collision resulted solely 
from the négligence of the Charlotte, and a decree will be entered so 
determining. 

The assessment of damages in thèse cases is, as usual, a matter of 
delicacy and difificulty, and one largely in the discrétion of the court. 
In the first-named case, the libelant's intestate was a young white 
man, 18 years old, of good habits and character, earning $15 per 
month, and was about to be advanced to $20, having several infant 
brothers and sisters in part dépendent on him for support. In the 
last-named case the décèdent was a colored boy of good habits and 
character, 15 years of âge, and earning $10 per month, his father liv- 
ing, 51 years old. Taking in view ail the circumstances of thèse cases, 
particularly in the one case that the parties who will receive the bene- 
fit are brothers and sisters, and in the other a father, who would be 
entitled to the earnings of his child only during his minority, an award 
of $1,600 in behalf of the first-named libelant and of $900 for the last- 
named libelant is thought to be reasonable, and the same will be ac- 
cordingly allowed. 
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POND V. NE-^ YORK NA*rONAL BXCH. BANK. 
(Distrldt Cbùi't, S: D. New îork. July 1, 1903.) 

1. Bankbupt Act— Amendmbnt— Epfhot. 

Act Çong. Feb. 5, 19<)$, c. 487, § 19 (32 Stat. 801), amendlng Bankr. 
Act 1898, and provldlng thàt It should not apply to bankrtiptcy cases 
pending when the aCt'took effect, but ïhat such cases should be adjudi- 
cated and dlsposed of conformably to the provisions of the original act, 
prevents the application of the amepdment to bankruptcy cases proper, 
not Including a suit by tie trustée to recover a préférence. 

2. Same— JuBisDiCTioN— Vestbd Rights. 

Act Oong. Feb. 5, 1903,' c. 487, j,' 19 (32 Stat. 801); conferring on the 
fédéral courts of bankruptcy jurls'llction of a suit brought by a trustée 
in bankruptcy to recover a préférence, conf erred jurisdictlon on a court 
which previously did not hâve jurisdlction of such suity and was not cou- 
flned to rights of action subsequently arising, but was available to enforce 
exiisting rights of action, ■ 
8. Bamb— ApaiïÙATB Rbmbdt at Law. - 

Action by a banKrUpt% trustée to recover a payment by the bankrupt, 
alleged to constitute à prohibited préférence, authorlzed to be maintained 
In the bankruptcy cqurts by Act Cong. Feb. 5, 1903, c. 487, § 19 (32 Stat. 
801), is analogous to a suit by a Judgment créditer to set aside a fraudu- 
lent conveyance, and hence Its nialntenance as a suit In equity is not 
objectionàble on the grbund of the exîstence of an adéquate remedy at law. 

In Bankruptcy. 

Richard B. Aldcroftt, for complainant. 

George C. De Lacy (Frank L,. Grocker, of counsel), for défendant. 

HOLT, District Judge. This is a demurrer to a bill in equity filed 
to recover $i6,ooo, paid by the bankrupt to the défendant, on the 
ground that it constituted a préférence, prohibited by the bankrupt 
act. Various grounds of demurrer are stated. The only two grounds 
which require any considération, in my opinion, are that this court 
has no jurisdlction, and that the complainant has an adéquate remedy 
at law. The adjudication in bankruptcy and the élection of a trustée 
took place befoire the amendment of 1903, authorizing such a suit to 
be brought in this court. The défendant claims that the amendment 
applies only to suits brought by trustées appointed in bankruptcy pro- 
ceedings in which the adjudication took place after the amendment 
was adopted. The amendatory act (Feb. 5, 1903, c. 487, § 19, 32 Stat. 
801) provides that it "shâll not apply to bankruptcy cases pending 
when this act takes effect, but such. cases shall be adjudicated and dis- 
posed of conformably to the provisions" of the original act. I think 
that this provision applies to the administration of bankruptcy cases 
proper, and not to a suit brought by a trustée. Such a suit is not a 
bankruptcy case, within the meaning of the provision in the amended 
act. The gênerai rule is that the right to any particular remedy is 
not a vested right, and that a statute creating new remédies, or con- 
ferring jurisdiction upon courts which previously did not hâve it, is 
not confined to rights of action arising thereafter, but may be availed 
of to enforce any existing rights of action. Cooley's Constitutional 

If 3. See Bankruptcy, vol. 6, Cent. Dlg. § 448. 
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Limitations (sth Ed.) 443, and cases there cited. Section 723 of the 
U. S. Revised Statutes [U. S. Comp. St. 1901, p. 583] provides that 
"suits in equity shall not be sustained in either of the courts of the 
United States in any case where a plain, adéquate and complète 
remedy may be had at law." Under this section it is well settled that 
it is not enough that there is a remedy at law, it must be plain, adé- 
quate and complète; that is, as practical and as efficient to the ends 
of justice and its prompt administration as the remedy in equity. 
Boyce v. Grundy, 3 Pet. 213, 7 L. Ed. 655; Thompson v. Allen Co., 
115 U. S. 550, 6 Sup. Gt. 140, 29 L. Ed. 472. 

This suit is analogous to a judgment creditor's suit to set àside a 
fraudulent conveyance. The original payment, when made, was valid. 
It would not hâve been voidable by the bankrupt. It has only become 
voidable at the élection of the trustée in bankruptcy, in the same man- 
ner as a fraudulent conveyance may be set aside by a Judgment credit- 
or. The jurisdiction in such cases has always been in equity. Many 
such suits in equity were brought by trustées in bankruptcy under the 
act of 1867; for instance, Grant v. Natl. Bank, <yj U. S. 80, 24 L. Ed. 
971,* Rogers v. Palmer, 102 U. S. 263, 26 L. Ed. 164; Stucky v. 
Masonic Savings Bank, 108 U. S. 74, 2 Sup. Ct. 219, 27 L. Ed. 640. 
Under the présent act, it has been held that a suit in equity is the 
proper remedy. Wall v. Cox, loi Fed. 403, 41 G. G. A. 408. This 
was one of the cases which held that the district court had jurisdiction 
of such suits under the original act, before the décision of the United 
States Suprême Gourt in Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 
1000, 44 L. Ed. I175, which established the contrary rule; but the por- 
tion of the opinion which relates to the question whether such a suit 
shall be brought in equity or at law is entirely applicable to cases aris- 
ing under the amended act. 

My conclusion is that the demurrer should be overruled, with leave 
to the défendant to answer upon payment of costs. 



THE RICHMOND. THE GEORGIA. COASTWISB S. S. CX). v. DICK. 

(District Court, S. D. New York. July 15, 1903.) 

1. CoiiLisioN— Stbam Vessels Meeting — Violation of Pilot Rdleb 1 and 6. 
A tug wlth a barge In tow on her slde and a steam yacUt meeting in 
Hast river nearly head on, in the daytime, both fteîd in fault for a colli- 
sion for attempting to pass starboard and starboard, and in not slgnaling 
untll when wlthln 1,000 feet of each other. In violation of pilot rules 1 
and 6, and in not sooner stopping and reverslng when danger of collision 
appeared; the yacht being primarlly in fault for Initia ting the Improper 
signal, and for failure to promptly exécute the maneuver when agreed 
upon. 

In Admiralty. Cross-libels for collision. 

Wheeler & Gortis, for E. R. Dick. 

Butler, Notman, joline & Mynderse, for the Coastwîse Steamship 
Company. 

124 F.— 63 
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; ADAMS,, District Judge. TJiese actions arose out of a collision 
whiçh: oççur-red on the Brooklyn side o£ thc; East River, a short dis- 
taflceabove tlié Brooklyn; Bridge, abput 3 o'clock p. m. July 31, 1901, 
bfitwp^-the; steam yacht Eisa, Qwned by E, R. Dick, and the barge 
Qiçorgia, in tow of the tùg Riçhqiond, on the tug's port side. The 
barge land tug were.owned. by the Cpastwise Steamship -Company. 
The yacht was bounddoTiVP tiae river, .intending to go through the 
B.uttemiilk Channel, and theRiçhi^ond and the barge, the latter laden 
with ab«ÏUt 3,000 tons qf coal, were bound east. The;,tide was flood 
and it was a clear bright.<d^y- The yacht was; going at, the rate of 
abotit 7 miles per hour and the tug and barge, aided by the tide, about 
5 miles. The Eisa was yery slightly to the starboard of the tug and 
barge, butthey were practically head and head.and there was risk of 
collision il boHh vessèls kçpt their courses. When they were less than 
a quarter pf a mile apart, the yacht blewa signal, of two whistles to 
the tUg and starboarded her helm.' The signal was not heard on the 
tug and two more twp blagt signais were blpwn by the yacht to her. 
One of .l^psie two, probi^bly the first, was answered , with a similar 
signal by-thç itug and she .starboarded her helm and directed the barge 
to do , likeyifise. The barge was large and unwieldy and did not re- 
spond; quiekly to the helm and such eflfect as it would hâve had was 
counterâict|e!d/by the rçye.rsing of the tug's screw, which; was ordered 
when a collision, was jmriiinent. The , collision, ho:yever, could not 
be ayoided and the barge'sstarboardbow, which proje,cted ahead of 
the tug about- 75 feçt, cainç in contact with the yacht's.çtfirboard side, 
abaft amidships, and somè injurj was done to both vessels. 

I find that the yacht w^s primarily in fault for thç collision for 
initiatinga two whistle starboard to starboard course, :when the rule 
required that they should take a one whistle port to port course. The 
yacht filaimgîthat there was no room for. her on the Manhattan* side, 
because of the présence ipi mumerpus vessçls there^ yet she crowded 
the tug and barge and expected them to find room, though they 
occupied a space of 75 or 80 feet in the water, while she only had a 
beam of 23^^^ feet. I find that there was in fact plenty of room for 
the vessels to manoeuvre according to rule. She was also in fault for 
failing to exe;-t the neces^ary vigilance in çarrying out the manœuvre 
she initiated. ' The sltuanôn required an almost immédiate hard-a-star- 
bbard helm lôti her part» whereâs it was not so put- until the vessels 
v/ere close itegether and theri the èffect was to thrpw the yacht's 
stern to, the starboard aiid against the bpw of the batge. She was 
also in fault for giving hçr signais to the tug too latè, admittedly not 
until the ' vessels were within a quarter of^a mile of^each other. The 
tug claimis that the ' distancé* betvyeen them whèn the tug answered 
was 600 ôr' 700 'feet. As this wâè jprobably the Second signal, the 
first was doubtiess given when the vessels were not more than 1,000 
feet apart, instead of a ha^lf pf a mile as required by Pilot Rule 6. 
She was also in fault for not stopping and reversing when danger of 
collision ;app&a,r£d.- , •, . ,, : 

I mùst also'hôld the tùg itt fault. She paid no attention to the 
yacht until the vessels were within 1,000 feet of each other and ap- 
proaching at the respective rates of 7 and 5 miles, or at a combined 



KENWORTHT V. HIEST. 995 

rate of about 12 miles per hour, so that they were, when the yacht 
was observed on the tug, within less than a minute of collision. The 
navigator of the tug, concluding from the yacht's appearance that 
she was a high speed and easily manœuvred vessel, evidently expected 
that the yacht would exert her supposed powers to keep out of the 
way of the tug and barge, and left it to her to adopt a course of naviga- 
tion for that purpose. The yacht adopted an improper course and exe- 
cuted the manœuvres to carry it out poorly, but that afforded no 
excuse to the tug for her omission of duty. She should hâve seen the 
yacht before and signalled to her in conformity with the rule and in 
the absence of proper action on the part of the yacht, should hâve 
blown danger signais and stopped and reversed. The tug was not a 
privileged vessel. 

The case is one of négligent navigation on the part of both vessels 
and both must be held. Decrees accordingly, with orders of référence. 



KBNWOETHY et al. t. HIRST. 

(Circuit Court, E. D. Pennsylvania. July 13, 1903.) 

No. 3. 

1. Plbading — ArfiDAviT of Défense — Sufpicienct. 

Under the rule that an affidavit of défense Is sufflcient If It sets forth 
a substantially good défense, giving to its averments a reasonable in- 
tendment, an averment in a statement of claim that on a certain date 
there was a balance due plaintififs upon an agreed settlement of account 
is sufficiently answered by an affidavit of défense categorically denying 
that on such date there was an agreed settlement of account, whicli 
must be construed to mean that on such date no such agreed settlement 
was in existence; the ambiguity, if any, as to the date of the settlement 
having Its origin in the déclaration. 

2. Samb. 

An affidavit of défense to a statement of claim on an account for goods 
sold and delivered, setting up the contract under which the goods were 
purchased, and its breach by plaintiffs, considered, and held sufficlent. 

At Law. On rules for judgment for insufficient affidavit of défense. 

Charles H. Edmunds and John Sparhawk, Jr., for plaintiffs. 
R. C. Dale, for défendant. 

DALLAS, Circuit Judge. The plaintiffs' statement of claim is the 
équivalent of the common count for goods sold and delivered, with a 
bill of particulars annexed, which is alleged to be a copy of the plain- 
tiffs' book of original entry. The first item of this bill is: "Jan. i, 
1897. To balance due plaintiffs upon agreed settlement of account, 
$40,260.09." I think a mistake must hâve occurred in presenting this 
as an entry côntained in a book of account, for it is improbable that 
the word "plaintiffs" would be employed by a bookkeeper, espe- 
cially at a time when, so far as appears, there was no pending litiga- 
tion between the parties. But, be this as it may, it certainly is not a 
charge for goods sold and delivered, and its association with the state- 
ment of claim can be made available to the plaintiffs only by regard- 
ing it as, in effect, a separate count for money due and owing upon an 
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account stated and settled. The date is specified without a videlicet, 
and à pleatrayersing the allégation of settlement as of that date would, 
I think, fven under the ojd system, be a good one. But, whatever 
may be the rule of strict pleading, an affidavit of défense is sufïicient 
if "it sets forth substantially a good défense, * * * giving to 
its averments a reasonable intendnient." Hoopes v. Bank, 102 Fed. 
448, 42 C. C. A. 436. It is entitjed, at least, to as much liberality in 
construction as may be accordëd to the statement to which it is re- 
sponsive ; and therefore, if in this instance the peculiar terms of the 
plaintififs' claim may be interpreted to mean that a previously agreed 
settlement of account was in existence on the ist day of January, 1897, 
then surely the defendant's categorical answer that "it is not true, as 
is averred in said statement, that on January i, 1897, there was an 
agreed settlement of account," should, in fairness, be taken to im- 
port that no such agreement, at any time made, was existent on that 
day. In short, if there really is any ambiguity respecting this matter 
of date, the fault originated in the déclaration, not in the affidavit. 
Whatever the plaintififs may hâve intended to allège, the défendant has 
met by a positive déniai, and, as nothing more could be required of 
him, a judgmentfor want of a sufficient affidavit of défense cannot be 
awarded. 

The plaintififs, however, hâve taken an additional rule for judgment 
"for the portion or portions of plaintififs' claim as to which the court 
shall adjudge the aflftdavit of defense'to be insufiScient" ; and under this 
latter rule, the afifiidavit, as related to the remaining débit items of the 
account, is still to be considered. They consist, exclusive of interest, 
wholly of charges for yarn sold and delivered. No contract of sale 
is set forth or mentioned. No doubt, a cause of action is alleged, but 
the terms or conditions, other than priées, of the sales and purchases 
are not specified. Thèse are, for the first time, referred to in the afifi- 
davit of défense. It is there averred that the yàrns purchased by the 
défendant from the plaintififs did not correspond in quality and quantity 
with the items of the plaintififs' statement ; that "much of the yarn de- 
livered by the plaintififs to the défendant, for which this suit is brought, 
was not yarn such as the plaintififs had promised to deliver ; * * * 
instead of being pure yarn, it was made up of shoddy, and borax and 
soap were added for the purpose of giving it weight." As to the al- 
leged deficiency in quantity, it is averred "that on the gray yarn sold 
by the plaintifïs to me [défendant] from July 13, 1893, to April 25, 
1900" (settlement as of or before January, i, 1897, having been previ- 
ously denied), "the actual length was twenty per cent, less than the 
amount charged." And it is further averred "that the usual loss in 
the weight in cleaning yarn of the character which the plaintifïs con- 
tracted to sell to the défendant is from 16 per cent, fp 18 per cent., but 
that by reason of the large amount of foreign matter contained in the 
yarn suppHed by plaintififs to défendant, the loss was from 25 per cent. 
to 35 per cent., or on the average of at least ip per cent, in weight 
more than the loss which should hâve occurred." 

I hâve included in the foregoing epitome only those portions of 
the afifidavit wliich I deem to be of most importance, and I feel myself 
constrained to hold that they aver the contract between thèse parties. 
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and its breach by the plaintiffs, with sufficient particularity and fullness 
to send the case to a jury. Hoopes v. Northern National Bank, 102 
Fed. 448, 42 C. C. A. 436. I hâve not referred to the affiant's state- 
ments of damages, set-off, and counterclaim, because the solution of 
the questions which they involve is not essential to the proper adjudi- 
cation of the matter now before the court. Id. 

Both of the plaintifïs' rules for judgment are discharged. 



TJTARD V. UNITED STATES. 

(«rcuit Court, S. V. New York. .Tuly 23, 1903.) 

No. 3,144. 

1. CusTOMS Ddties— Classification— BoTTLES with Ground GijAss Stoppées. 
Held, that the language of the provision in Tariff Aet July 24, 1897, 
c. 11, § 1, Sctiedule B, par. 100, 30 Stat. 157 (U. S. Comp. St. 1901, p. 
1633), for "glass bottles * * * ground (except such grinding as is 
necessary for fitting stoppera"), indicates an Intention of Congress to 
inelude in that provision ail bottles of ground glass, except where the 
grinding is only for fltting stoppera, and that certain perfumery bottles 
of molded or pressed glass, with stoppers of eut or ground glass, are 
dutiable under said paragraph, and not under paragraph 99 of said act 
(30 Stat. 156 [U. S. Comp. St. 1901, p. 1633]), as "molded or pressed 
* * * glass bottles." 

On application by the importer to reviev^f the décision (G. A. 4,769) 
of the Board of General Appraisers afHrming the classification of the 
collector of customs at the port of New York. 

F. W. Brooks, for petitioner. 

Henry C. Platt, for the United States. 

HAZEL, District Judge. The appellant imported parfume bottles 
of dififerent sizes and styles under Tarifï Act July 24, 1897, c. 11, 30 
Stat. 151 [U. S. Comp. St. igoi, p. 1626]. The collector holding the 
articles dutiable under Tarifï Act July 24, 1897, c. Il, § l, Schedule B, 
paragraph 100, 30 Stat. 157 [U. S. Comp. St. 1901, p. 1633], exacted 
a duty of 60 per cent, ad valorem. Thereupon a protest was filed by 
the importer, which resulted in a décision by the Board of General 
Appraisers sustaining the collector, and holding that glass bottles 
having ground or eut glass stoppers are included within the scope of 
paragraph 100 of the tariff act of 1897, which reads as follovvs : 

"Glass bottles, decanters, or other vessels or articles of glass, eut, engraved, 
painted, colored, stained, silvered, gilded, etched, frosted, printed in any man- 
ner or otherwise ornamented, decorated or ground (except such grinding as is 
necessary for fitting stoppers), and any articles of which such glass is the 
component material of chief value, and porcelain, opal and other blown glass- 
ware; ail the foregoing lilled or unfiUed, and whether their contents be duti- 
able or free, sixty per centum ad valorem." 

The appellant contends that the articles of merchandise are dutiable 
under paragraph 99, 30 Stat. 156 [U. S. Comp. St. 1901, p. 1633]. 
This paragraph reads as follows : 

"99. Plain green or colored, molded or pressed, and flint, lime, or lead glass 
bottles, vials, jars, and covered or uncovered demijohns and carboys, any of 
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the (oregoingjj flUed or unfllled, notîptherwlse speclally pi;(fvided for, and 
whether thelr contents be dutlablë or free, (except such as contain merchan- 
dise subject to an ad valorem rate oî duty or to a rate of duty based in -whole 
or In part upon the value thereof, whlfcli shall be dutiableat the rate appli- 
cable to their contents), shall pay duty as Mlows: If holding more than one 
plnt, one cent per pound; If holding not njore than one pint, and not less 
than one-fourth of a pint, one and one-half cents per pound; If holding less 
than one-fourth of a pint, flfty cents per gross: provlded, that none of the 
above articles shall pay a less rate of duty than forty per centum ad valorem." 

The bottles in évidence are molded or pressed glass, but for the pur- 
pose of assessing duty the ground stopper, when afïixed, became a 
part of the bottle. Therefore the only question hère is whether the 
grinding of the stopper justifies the décision of the Board of General 
Appraisers. I am unable to perceive how any other conclusion could 
reasonably hâve been reached. The argument proceeded upon tlae 
theory that the undoubted construction of paragraph loo is to make 
the lariguage of that section applicable to glass bottles of better quality 
and greater commercial value than sùch as are specifically enumerated 
in paragraph 99. It will be observed, however, by a reading of para- 
graph 100, that an exception is made if the stoppers require grinding 
for fitting them to the glass bottles. This case does not corne within 
the excepted provision. I think the phraseology of the paragraph 
under considération quite clearly indicates that Congress intended 
to include ground glass stoppers when affixed to bottles as within the 
classification protested against. 

It is coiitended that the Koscherak Case, reported in 98 Fed. 596, 
39 C. C. A. 166, is décisive of the, point raised upon this appeal. That 
décision was based upon Tariff Act Aug. 27, 1894, c. 349, § i, Sched- 
ule B, par. 90, 28 Stat. 513, which substantially provided for the assess- 
ment of duties upon bottles "when eut, engraved * * * etched 
or otherwise ornamented or decorated, except such as hâve ground 
necks and stoppers only." The court held generally that the process 
of etching must be sufficiently substantial to remove the articles from 
the group of plain to the group of decorated and ornamented glass- 
ware. This holding would undoubtedly hâve application hère, were 
it not that under the subséquent tariff act of 1897 significânt language 
is employed by Congress, which would seem to indicate, as already 
stated, that Congress intended ail ground bottles (except when neces- 
sarily ground for fitting the stoppers), should pay an increased duty 
over the plain bottles specifically enumerated in paragraph 99. The 
décision in the Koscherak Case lays stress upon the word "otherwise," 
found in section l, Schedule B, par. 97, Tariff Act Aug. 27, 1894 (28 
Stat. 514). It was deduced by the court from the use of the word 
"otherwise" that Congress intended the paragraph considered in that 
case to applyto ornamented or decorated glassware only, and there- 
fore the language of the paragraph was qualified. This holding is 
quite distinguishable from the case at bar. The record discloses that 
the grinding process upon the outside portions of the stopper, which 
undoubtedly improves the appearance of the bottle and gives to it a 
semblance of eut glass, is not necessary for fitting the stopper to the 
bottle. Upon the authority of U. S. v. Altman, 107 Fed. 15, 46 
C. C. A. 116, such grinding cannot be deemed tobe merely incidental 
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or immaterial to the bottle in its entirety. Other Cases to which my 
attention is called by counsel for appellant in view oi the construction 
hère given to paragraph loo hâve no application. 
The décision of the Board of General Appraisers is affirmed. 



LEAYCRAFT & CO. v. UNITED STA-EES. 

(Circuit Court, S. D. New York. July 23, 1903.) 

No. 3,045. 

1. CosTOMS DuTiES— Classification— Abrowroot Starch, 

Arrowroot in the form of starch, produced from arrowroot tubers by a 
process of manufacture, is not within the provision In the free list of 
Tariflf Act July 24, 1897, c. 11, § 2, par. 478, 30 Stat. 195, c. 11 (U. S. 
Comp. St. 1901, p. 1680), for "arrowroot in its natural state and not manu- 
faetured," but is dutiable as "starch," under paragraph 285 of said act 
(30 Stat 173 [U. S. Comp. St. 1901, p. 1653]). 

On application by the importera to review the décision (G. A. 4,491) 
of thé Board of General Appraisers, which affirmed the décision 
of the collector of customs at the port of New York. 

Stephen G. Clarke, for appellants. 
D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. This application by Leaycraft & Co., 
importers of an article commercially named "arrowroot/' is for a 
review of the décision of the Board of General Appraisers approving 
the collector's assessment of the duty at the rate oi lyi cents per 
pound, and classifying the imported article as starch, under paragraph 
285 of the act of July 24, 1897, c. 11, 30 Stat. 173 [U. S. Comp. St. 
1901, p. 1653]. The arrlount assessed was paid, the importers reserv- 
ing a claim to hâve refunded to them the excessive duty. The sole 
question submitted by the record is whether the invoice is arrowroot 
in its natural, unmanufactured state, or whether it is a starch. Upon 
the proteSt of the importers the Board of General Appraisers took 
testimony, and then, following their prior décisions upon similar class- 
ifications, held that the article was not arrowroot in its natural state, 
but mereîy a starch obtained therefrom, and known under that name. 
Paragraph 285 of the act of July, 1897, under which the duty was 
assessed, reads as follows : 

"285. Starch, including ail préparations from whatever substance produced, 
if for use as starch, one and one-half cents per pound." 

Paragraph 478 (30 Stat. 195 [U. S. Comp. St. 1901, p. 1680]), upon 
which the importers claiffl exemption from the payment of duty, is 
in thèse words : "478. Arrowroot in its natural state and not manu- 
factured." The language employed appears to be singularly free 
from doubt as to its meaning. Whatever uncertainty there may be 
arises from what is commercially understood and meant by "arrow- 
root." Mr. Baker, expert witness for the government, testified that 
the exhibit sample of the article found to be dutiable as starch resem- 
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bles atrdwroot and to the taste seems to be arrowroot starch. He 
fuither testified' that arrowroot in its crude state is in the form of 
tubers. The proofs showi and ;upon referring to the snbject of "ar- 
rowroot" in the Encyclopedia Brittaniea, the évidence finds cor- 
roboration that genuine arrowroot is a tropical plant in its natural 
or crude state, and of the species of maranta. The fresh roots contain, 
besides 25 per cent, of starch, a portion of woody tissue, vegetable 
albumen, and vârious salts. ' By peeling the root, and grating or 
rubbing it in water, the starch falls to the bottom. It is also stated 
in the Encyclopedia Brittanica that the process of manufacture of 
arrowroot on a large scale is carried on by specially prepared ma- 
chinery. Under the provisions of the tariff act of 1890 (Aet Oct. 
I, 1890, C. 1244, 26 Stat. 567), arrowroot, raw or unmanufactured, 
was adrhitted into the United States free of duty. The free list of 
the tarifï act pf 1897 (Act July 24, 1897, c. 11, 30 Stat. 151 [U. S. 
Comp. St. 1901, p. 1626]) is apparently limited in its entry to such 
arrowroot only as is in its natural state and unmanufactured. The 
sample exhibited in évidence was not such. Indeed, it is not contend- 
ed by the iniplôrters, who gave testimony in their own behalf, that 
the article haid not, prior to importation, passéd through a process of 
manufacture. It seems to be'cleârly established by the record that the 
décision of the Board of General Appraisers is right. 
The décision is affirmed. 



LAWRENCE, JOHNSON & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. July 23, 1903.) 

No. 2,917. 

1. CnSTOMS DUTIBS— CliASSIFIOATION— ShEEPSKINS WiTH THE WoOIi ON— CA- 
BRETTA SKINS. 

In constniing Tarife Act July 24, 1897, e. 11, § 2, Free List, par. 664, 30 
Stat. 201 [U. S. Comp: St.^lÔOl, p. 1638], whlch provides for the exemp- 
tion from -duty of certain sklns, except "sheepskins with the wool on," 
held that sklns wlth the wool on of the eabretta, a hybrid resulting from 
a cross between a sheep and a goat, are "sheepsklns," wlthln the meaning 
of sald paragraph, and staould be classlfled as such for duty purposes. 

On application of importers to review a décision of the Board of 
General Appraisers, which affirmed the classification of the collecter 
of customs at the port of New York. 

Howard T. Walden, for appellants. 
D. F. Lloyd, for the United States. 

HAZEL, District Judge. The merchandîse covered by the protest 
of the importers consists of skins with the wool on of the eabretta, 
a cro&6 between a sheep and a goât. The admixture between the 
sheep and the gOat results in the production of a hybrid that is neither 
the one nor the ôther. Some cabrettas hâve wool on their skins, 
and others, resembling the goat, hâve practically none, or only hair, 



LAWRENCE, JOHNSON « OO. V. UNITED STATES. 1001 

like the goat; hence their skins can be utilized only as goatskins. It 
appears by the évidence that thèse skins, arriving from Brazil, are tied 
in baies, each baie holding approximately 250 skins. The total num- 
ber having wool on, in the shipment, is ascertained by an examination 
of a separated few in each baie, and then the number and their weight 
are averaged. Usually the percentage of wool-bearing skins in each 
baie is 40 to 50 per cent. No duty was assessed upon the raw skins, 
as such skins are admitted free, under Tariff Act July 24, 1897, c. 11, 
§ 2, Free List, par. 664, 30 Stat. 201 [U. S. Comp. St. 1901, p. 1688], 
but the collector assessed duty upon the skins with the wôol on at the 
rate of 3 cents per pound, holding such wool to be wool on a sheep- 
skin. The protestants claim that as the animais from which the skins 
were taken were hybrids, and were not skins of sheep, the wool on 
the skins is entitled to free entry. The ruling of the collector was 
sustained by the Board of General Appraisers without examining the 
skins, or taking évidence of their character to support their finding. 
Evidence was then taken on référence, preliminary to the review of 
the décision of the Board of General Appraisers by this court. I hâve 
examined the proofs, and am of the opinion that the collector was 
correct in assessing the cabretta skins with the wool on as sheepskins 
with the wool on. My reasons for that conclusion, briefly stated, are 
that the cabretta belongs not only to the specie of sheep, but is so 
closely related that it is difHcult to distinguish the différence between 
the wool-bearing skins of the sheep and of the hybrid, except that the 
cabretta ordinarily has wool on the sides, with hair, or an admixture 
of wool and hair, down the back. Moreover, the expert witness for 
the government testified that cabretta skins with the wool on are 
also called sheepskins. The denominative exception in paragraph 
664 is sufïiciently broad, in my opinion, to include the cabretta skin 
with the wool on. It cannot reasonably be contended that importers 
of this class of merchandise did not clearly understand that the intent 
of Congress, at the time of the passage of the tarifif act, was to assess 
a duty upon wool of the sheep and their species. The importers do 
not seriously claim that the cabretta at the time of the passage of the 
tariff act had a commercial désignation which distinguished that ani- 
mal from the sheep. In accordance with thèse views, the classifica- 
tion of the skins with the wool on by the collector was right. 
The décision of the Board of General Appraisers is approved. 
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SPBNCiBBT.PHILADBWHIA SMBLTING & REFINING 00. 
(Circuit Court, D.Colorado. May 15, 1899.) 

1. OdSTOMS D0TIB8— ClASSII'ICATION— CopPEE l^ATTB— ReGULUB. 

Copper matte, an article containing leaà and copper, and produced in 
smelting ores, Which Is not strictly an oré itself, and which is shown to 
be known commereially and sclentlfically iàs copper regnlus, is not dutiable 
under thç provision in Tariffi Act July 24, 1897, c. 11, § 1, Scliedule C, 
par. 181, 30 Stat. 166 [U. S. Oomp. St lÔOl, p. 1644], for "lead-bearing 
ore of -ail Idnds," but is free o£ duty as "^coppôr, regulus of," under Fiee 
List, § 2, par. 534, of sald act, 30 Stat. 197 [U. S. Comp. St. 1901, p. 1682]. 

Appeal by Otis B. Spencer, surveyor of customs at thç port of Den- 
ver, from a décision (G. A. 4308) of the Board of General Appraisers, 
reversing his classification of certain importations. 

MARSHALL, District Judge (orally). This is an appeal from a dé- 
cision of the Board of General Appraisers on the following facts : A 
smelting company imported from Mexico certain copper matte, and 
entered it at the port of Pueblo. The surveyor of customs classified 
it for duty as "lead-bearing ore." The smelting company protested 
against this classification, and this protest was heard by the Board 
of General Appraisers, and decided in favor of the smelter ; the board 
holding that this matte >yas in fact copper regulus, and not lead-bear- 
ing ore. There was an -appeal taken to this court; from that décision. 
Paragraph 181, Schedule C, § i, c. il, Tarifï Act July 24, 1897, 30 
Stat. 166 [U. S. Comp, St. 1901, p. 1644], makes dutiable "lead-bear- 
ing ore of ail kinds" at the rate of one and one-half cents per pound on 
the lead contents thereof. Paragraph 534, Free List, § 2, of the same 
act of 1897, 30:Stat. 197 [U. S. Comp. St. 1901, p. 1682], puts on the 
free list copper regulus,, and the question submitted is whether this 
copper matte is copper regulus. It appears that the copper matte 
contained about 25 per cent, lead and about 34 per cent, copper, and 
that it is not an ore in any strict sensé of the term, but is a product 
,0-E smelting. On the heajring before the Board of Appraisers, the wit- 
ftesses were unanimous t^ the efifect that, as used commereially, cop- 
per: regulus and copper inatte mean the same thing. The récent scien- 
tific authorities, also, as quoted by them, defme copper matte as 
synonymous with copper rçgulus. Pejrhaps a few years ago there was 
a slight distinction between the two. Copper matte always contains 
sulphur. When freed of this sulphur, it would become copper regulus. 
But this distinction has been abandoned in récent years, and both 
commereially and scientifically they hâve been used as synonymous 
terms. The government introduced fio witnesses before the board 
disputing this fact. In the tarifï act of March 3, 1883 (22 Stat. 
488), copper regulus was dutiable. It then became a question as 
to whether a matte of nickel and copper was a copper regulus under 
that act, and the Treasury Department held that it was in fact copper 
regulus, and was dutiable under the provisions of the act. After the 
act of 1894 was passed, copper regulus was put on the free list. The 
question then arose in the Treasury Department as to whether a matte 
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containing lead and copper, similar to the particular matt'e hère, was 
copper regulus, and it was held by this Board of General Appraisers 
that it was copper regulus, and was entitled to be admitted free of 
duty. In re American Métal Company, G. A. 3394. This ruling was 
adopted by the Treasury Department, and adhered to by it. This 
ruling was, of course, or must be presumed to hâve been, known by 
Congress when it passed the tarifif act of 1897. It has placed on the 
free list copper regulus in a paragraph in the same words as that of 
the tarifï act of 1894. It must be presumed that it was done in view 
of the fact that copper matte and copper regulus had been deter- 
mined to be the same, and with the intent that copper matte should 
be admitted free under the paragraph. In view of the well-settled 
principle of construction of such acts, any ambiguity or uncertainty 
is to be resolved in favor of the importer, and against the government. 
The décision appealed from must be afîïrmed. 



GOLDENBERG BROS. & CO. v. UNITED STATES. 

.(Circuit Court, S. D. New York. July 23, 1903.) 

No. 3,185. 

1. CusTOMS DcTiBs— Classification— Lace Neckweah. 

Held, that tlie provision in Tarifif Act July 24, 1897, c. 11, § 1, Schedule 
I, par. 314, 30 Stat. 178 (TJ. S. Oomp. St. 1901, p. 1659), "articles of 
wearing apparel of every description, Includlng neckties or neckwear 
* * * not specially provided for," does not constitute such a spécial 
provision for lace neckwear as to remove It from the scope of the pro- 
vision in paragraph 339 of said act (Schedule J, 30 Stat. 181 [U. S. Comp. 
St. 1901, p. 1662]), for "wearing apparel • » * made wholly or in 
part of lace, • * • not elsewhere specially provided for." 

2. Same. 

The words "neckwear" and "neckties" In paragraph 314, Tariff Act 
July 24, 1897, are not terms of commercial désignation. 

On application of the importers to review a décision of the Board of 
General Appraisers, which afïirmed the classification of the collector 
of customs at the port of New York. 

James W. Purdy and W. E. Hampton, for petitioners. 
D. Frank Lloyd, for the United States. 

HAZEL, District Judge. An ad valorem duty of 60 per centum 
having been assessed by the collector under paragraph 339 of the 
tarifï act of July 24, 1897, c. Il, § i, Schedule J., 30 Stat. 181 [U. S. 
Comp. St. 1901, p. 1662], upon an importation of various lace articles 
of wearing apparel, commonly known as neckwear, the importers paid 
the entries, duly protesting in writing that such articles should hâve 
been assessed as dutiable under paragraph 314 (Schedule T, 30 Stat, 
178 [U. S. Comp. St. 1901, p. 1659]), providing for the payment of 
50 per centum ad valorem. The collector was sustained by the Board 
of General Appraisers; hence application to this court for a reversai 
of their décision. 
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Paragraph 314 reads as follows: : 

"314. Çlothlfig, ready-made, and articles of wearlng apparel of every de- 
scription, lEcluding neck-ties, or neck wear composed of cotton or other vege- 
table flber, or of whlch cotton or other vegetable fiber Is the component ma- 
terial of cblef value, made up or manufactured, whoUy or in part by tlie 
tailor, searnstress or manufacturer, and not otherwise provided for in this act, 
flfty per centum ad valorem." 

Paragraph 339, so far as relevant, is in thèse words : 

"Laces * » • and other lace articles, *, * * wearing apparel and 
other articles njade whoUy or In part of lace, or in Imitation of lace; * * * 
ail of the foregoing composçd whoUy or in chief value of flax, cotton or other 
vegetable flber and not elséwhere specially provided for in this act, * ♦ • 
sixty per centum ad valorem." 

It is admitted that the itnported airticles are made in part of lace, 
and are variously describèd as lace coUars and neck ties. The ques- 
tion hère is whether "neckwear composed of cotton, * * * and 
not otherwise provided for," as provided in paragraph 314, includes 
neckwear or neckties made "wholly or in part of lace," as covered by 
paragraph 339. By reason of ,the expression, "not elséwhere spe- 
cially provided for," in paragraph 339, it would seem that the classi- 
fication of the articles in question, in view of the absence of a spécial 
provision covering neckties of such material, properly belongs to that 
paragraph. This paragraph broadly includes laces and other lace 
articles, aniong ,which are enumerated wearing, apparel and other 
articles made wholly or .in part of lace. . As importance is attached to 
the qualifyine Wôrds in paragraph 339; "and not elséwhere specially 
provided fdr, the issue would seem to be whether neckties and neck- 
wear are «peqially designated: in .paragraph 314, or whether such 
articles are generally covered by paragraph 339. I incline to the view 
that the fofmef paragrapto'does not designate byname and character 
of matériel the articles included in the term "neckwear" or "neckties" 
with such spëciàl'^i-eferençà as to jii^ti,fy taking thetii out of the broad 
scope of paragrapH 339. The theory of the importers is based upon 
the proofs thàt the. enumerated articles hâve a commercial désigna- 
tion among traders- and importers, suchi as enunciated by the Suprême 
Court of the United States in Arthur v. L,ahey, 96 U. S. 112, 24 L,. Ed. 
766, that: ;,..j,,(^ ■ ■ : . -j,-,; , ■ ;, ;.;!; .'[.■.'/. 

"When Congress has designated; an ftçtiçlèjbyits spécifie! name, and Im- 
posed a duty upon it by such name, gênerai terms in a subséquent act, or 
in a later part.of the same act, although sufficiently bro^d to comprehend 
sucb article; "are' iJ6t âi»pllcàbleto"ît." '. ' ' '■ 

But, as alt;è.âdy Stated, thç rule dqes.çot apply hère, for the reason 
that,, in my,opj||i,on, the paragraph on, \yhich the petitidnerp rely to 
establish it, , does; nqt. spesciïjcaÙy degignate the a^rtilèles by name, or 
make provisipiii.,;îor £|ssessirif dutiea, ùpon such articles. . The évi- 
dence in thçr.ç,a^é, therçfore, tending.to show that the enumerated 
articles hâve. a-côwmçma:!, désignation is of no avail. 

Décision pî the BjOârd of General Appraiser s affirmed. 



UNITED STATES V. HUNTEB. ICOj 

UNITED STATES v. HUNTER. 

(Circuit Court, S. D. New York. January 25, 1900.) 

No. 2,654. 

t. CUSTOMS DUTIES— GUMMED PaPEK— SUFFICIEKCY OF PROTKST. 

Certain gummed paper for adhesive purposes was erroneously assessed 
for duty as surface-coated paper, under Tariff Act Aug. 27, 1894, c. 349, 
§ 1, Schedule M, par. 308, 28 Stat. 532, and the importer protested against 
tliis assessment, claiming the marchandise to be dutiable under paragrapli 
313 of said act (28 Stat. 533), as a manufacture "of paper, or of which 
paper is the component materlal of chief value, not specially provided 
for." This claim having been sustained by the Board of General Ap- 
praisers, the government appealed, contending that the proper classitlca- 
tion should hâve been under paragraph 310 of said act, which relates to 
"paper not specially provided for," but provides the same rate as said 
paragraph 313. Held that, as the rate was the same in both paragraphs, 
the government had nothing to complain of. 

Appeal from a décision of the Board of General Appraisers, which 
reversed the assessment of duty by the collector of customs on certain 
mercliandise imported at the port of New York. Note G. A. 3700 
and G. A. 4837. See Bayersdorfer v. U. S. (C. C.) 122 Fed. 969; 
Knowles v. U. S. (C. C.) 122 Fed. 971 ; Weil v. U. S. (C. C.) 124 Fed. 
1006; and U. S. v. Shea, 114 Fed. 38, 51 C. C. A. 664. 

WHEELER, District Judge. This is gummed paper for adhesive 
purposes. It was assessed by the collector at 30 per cent., as surface- 
coated paper, under Tariff Act Aug. 27, 1894, c. 349, § i, Schedule M, 
par. 308, 28 Stat. 532. The importer protested that it should be 
assessed at 20 per cent., as a manufacture "of paper, or of which paper 
is the component materiàl of chief value, not specially provided for," 
under paragraph 313. The board decided that it should be assessed 
at 20 per cept., as "paper not specially provided for," under paragraph 
310. The only question hère is as to the sufficiency of the protest for 
the action of the board. As the gummed paper is a manufacture of 
paper of *hich paper must be the component materiàl of chief value, 
perhaps it would fall quite as properly under paragraph 313, but as the 
rate there is the same as under paragraph 310, it is right either way, 
and the government has nothing to complain of by way of appeal. 

Décision affirmed. 
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WEIL V. UNITED STATES. 

(Oixcnlt Court, S. D. New York. January 16, 1900.) 

No. 2,706. 

t. CusTOMS DcTiBS— Sffficienct op PaoTBST— Skins. 

Certain Jong^halred Eussian calfsklns were classifled as dutiable as 
"hldeaof cattle," under paragraph 437, Schedule N, c. 11, § 1, Tarife Act 
July 24, 1897, 30 Stat. 192 [U. S. Oomp. St. 1901, p. 1676], when they 
should hay© been classifled as free of duty, under paragraph 664 of said 
act [U. S. Comp. St. 1901, p. 1688], covering "skins of ail kinds, raw." 
The importers' protest against the ■assessment of the coUector did net 
refer to the proper paragraph (664), but only to paragrapiis 561 and 562 
of said act [U. S. Comp. St. 1901, p. 1683], which relate respectively to 
"furs, undressed," and "fur skins." BeU, that this was a sufflcient com- 
pliance witb the requirement in Customs Administrative Act June 10, 
1890, c. 407, § 14, 26 Stat. 137 [U. S. Comp. St. 1901, p. 1933], that pro- 
tests shall set forth "distinctly and speelfically" the importer's objections 
to the coUector's décision. 

Appeal by the importers, Leopold Weil & Bros., irom a décision of 
the Board of General Appraisers (In re Weil, G. A. 4065), which over- 
ruled their protest against the assessment of duty by the collecter of 
customs on certain merchandise imported at the port of New York. 

The merchandise consists of long-haired Russian calfskins, assessed for 
duty under the provision in paragraph 437, Schedule N, § 1, c. 11, Tariff Act 
July 24, 1897, 30 Stat. 192 fD. S. Comp. St. 1901, p. 1676), for "hides of cattle, 
ravir or uncured." The importers protésted against this assessment, contend- 
ing that the articles are free of duty under the provisions In paragraphs 561 
and 562, Free Listy § 2 of said act, 30 Stat. 198 (U. S. Comp. St. 1901, p. 1683), 
relating respectively to "furs, undressed," and "fur skins of ail kinds not 
dressed in any manner and not specially provided for." The board found on 
the évidence beforé it that the skins In question are not "hides," as classifled 
by the collecter, or "furs" or "fur skins," under said paragraphs 561 and 562, 
as contended by the Importers, but that they are in fact raw skins, which are 
made free of duty by paragraph 664 oit said act, 30 Stat. 201 (U. S. Comp. St. 
1901, p. 1688), relating to "skins of ail kinds, raw." Inasmuch as the Import- 
ers' protest did dot refer to the proper patagraph In the tarife, It was overruled 
by the board, où the ground that It dl<l çot answer the requirements of section 
14, Customs Administrative Àet June. lO, 1890, c. 407, 26 Stat. 137 (U. S. 
Comp. St. 1901, p. 1933), where it is prqvided that an importer, in making hls 
protest against the décision of the Colléctàr, shall set forth "thereln distinctly 
and speciflcally * * ♦ the reasons for his objections." 

See Bayersdorfer v. U. S. (C. C.) 122 Fed. 969; Knowles v. U. S. 
(C. C.) 122 Fed. 971 ; U. S. v. Hunter (C. C.) 124 Fed. 1005 ; U. S. v. 
Shea, 114 Fed. 38, 51 C. C. A. 664. 

William B. Goughtry, for importers. 

WHEELER, District Judge. Thèse Russian calfskins do not ap- 
pear to be raw hides of cattle, under paragraph 437, Schedule N, § i, 
c. II, Tarifif Act July 24, 1897, 30 Stat. 192 (U. S. Comp. St. 1901, p. 
1676), where they were assessed. If not "furs, undressed," under 
paragraph 561, Free List, § 2, c. 11, 30 Stat. 198 (U. S. Comp. St. 
1901, p. 1683), "or "f"'' skins," undressed, under paragraph 562 (U. S. 
Comp. St. 1901, p. 1683), they would seem to be either skins or hides 
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not specially provided for in that act, under paragraph 664, Free 
List, § 2, c. II, 30 Stat. 201 (U. S. Comp. St. 1901, p. 1688), and free. 
The protest, which is questioiifed, appears to be well enough, according 
to U. S. V. Salambier, 170 U. S. 621, 18 Sup. Ct. 771, 42 L. Ed. 1167. 
Décision reversed. 



LAZAHTJS V. BAEBER et al. 

(District Court, S. D. New York. October 1, 1903.) 

1. Shippikg— Damage to Cargo— Négligent Btowagb. 

Charterers of a vessel h«ld liable, on the ground of négligent stowage, 
for damage done to a cargo of goatsklns caused by a leakage of brine 
from casks of citron, ■which, as shown by the évidence, usually leaked, 
and In close proximity to wliich the skins were stowed. 

In Admiralty. Suit for damage to cargo. 

Gifford, Stearns & Hobbs, for libellant. 
Convers & Kirlin, for respondents. 

ADAMS, District Judge. This is an action which was brought 
by the libellant, the purchaser of certain bills of lading, to recover 
damages sustained through sôme part of 280 baies of goatskins de- 
livered in February, 1900, by the assignor of the libellant to the re- 
spondents' agents for shipment on the steamship Brand. The skins 
became wet with brine through alleged négligent stowage, in connec- 
tion with some casks of citron on a voyage from Constantinople to 
New York. The respondents were the charterers of the steamship 
and, by their agents in Constantinople, gave the bills of lading in 
question for the skins, acknowledging their receipt in good order. 
It is undisputed that they were delivered in New York in bad order 
and the question to be determined is, whether the respondents are re- 
lieved from liability by the exceptions in the bills of lading, which pro- 
vided, inter alla, that the carrier should not be liable for "any îoss or 
damage arising from the nature of the goods * * * nor for any 
Ioss or damage caused by * * * decay, putréfaction * * * 
sweat * * * nor for any country damage." 

The skins were stowed in the lower after hold of the steamship, in 
close proximity to some casks of citron. Some of the fruit was taken 
on board at Syra, about two weeks before the steamship reached Con- 
stantinople. Some of the skins were loaded at Salonica and some, 
afterwards, at Constantinople, the former being dry and the latter 
salted. The contention of the libellant is, that the damage came 
from leakage of the brine from the càsks, which contained the citron. 
That of the respondents iè, that some skins were in process of decay 
when loaded, and that the damage arose frotn causes falling within the 
exceptions in the bills of lading. 

In my judgment, the évidence leaves no doubt that the injury was 
due to the brine escaping from the citron casks. Although the skins 
were not stowed under the , casks, yet the proximity was such that 
when the casks leaked, as the évidence shows they usually do, ànd 



1005 124 FEDERAL RBPORTBK, 

did in thîs case, the skins, by reason pf their absorbent qualitîcs, be- 
came wet, heavy and afîfected to their détriment. There was an ab- 
sence on the part of the respondeijtts of the spécial care that they were 
required tp exercise by reason of the character of the cargo and the 
Hbellant is entitled to recover. The Sabioncello, 7, Ben. 357, Fed. Cas. 
No. 12,198; Mainwaring v. The Carrie Delap (t>. C.) i Fed. 874; 
Paturzo V. Compagnie Française (D. C.) 31 Fed. 611 ; Knott v. Botany 
Worsted Mills, 179 U, S. 69, 21 Sup, Ct. 30, 45 L. Ed. 90; Butterfield 
V. The Hudçon (D, C.) 122 Fed. 96. 

Decree for the libellant, with an order of référence.; 



THE VIIXB DB ST. NAZAIRH; 

(District Court, D. Oregon. August 18, 1903.) 

No. 4,658. 

L AOMraALTT— StIITB IN ReM— QfiOUNDS Oï RBCOVKBT. 

A suit In rem against a shlp cannot be malntalned to recover for dam- 
age to a tug which was hlred and used by the master In a towage service, 
on the ground that he was boa&d to retum thé tug In aS good condition 
as when recelved, usual wear excepted; the rlght of action being against 
the owners on the çontract, and not one based on any fault of the shlp. 

In Adnjiri^lty. Suit in rem to recover damages for injury of steamer.^ 

Dolph, Maiiory, Simon & Gearin, for libelant. 
Williams, Wood & Linthicum, for respondent. 

BELLINGER, District Judge. This is a suit in admîralty against 
the ship Ville de St. Nazaire for damages to the libelant's steamboat 
Regulator, The ship Ville de St. Nazaire was lying in the Willamette 
river, at the Qceanic dock, and was about tô move to Columbia dock, 
a half a mile up stream, to complète her cargo. The master of the ship 
hired the Regulator to assist in towing the ship from one dock to the 
other, and for this purpose th^< steamer was turned over to the said. 
master, and was used under his direction in the service ior which she 
was hired. Whilé performing this service, in conjunction with another 
steamer hired by the master fpr the same purpose, and while the 
steamers aîid ship were moving up the river under, the charge of a 
pilot employed'by the ship's master. the Regulator was caught between 
the Ville de St. Nazaire and the ^hip Desaix, which was anchored in 
the stream, and was crushed and dàrnaged. It is the contention of the 
libelant that rit was the dutypf the master of the Ville de St. Nazaire 
to retum the Regulator in as good a condition as when he received 
her, reasonable virear excepted, and that, not having done so, the libel- 
ant Company is entitled to proçëed against the ship for the damages 
sustained. The distinguishing featuré of proceedings: in rem is that 
the vessel or thing proceeded ^igainst is impleaded as the real défend- 
ant. In a case for damages S|U^'a,S; this, some fault or négligence 011 

T 1. See Admîralty, voi 1, Cent Dlg. J 279. 
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the part of those in control must be imputed to the ship, in order to 
charge it with liability. TJie ship must be regarded as an actor, whose 
offending has caused the injury complained of. Hère the liabihty 
sought to be enforced arises out of a contract obligation of the master 
of the ship to return the steamer in as good condition as she was when 
she undertook the towage service. The liability sought to be enforced 
is that of the owner, against whom the injured party is entitled to 
hâve its remedy by a proceeding in pèrsonam. 
The libel is dismissed, at the libelant's costs. 



THE EL CID. 

(District Ctourt, S. D. New York. June 29, 1903.) 

1, CoLiiisiON— Vesbel AT Anchok— Steamship Out of Fairwat. 

Tlie steering gear of the steamsliip El CHd became dlsabled In New 
York Bay as she was going out to sea, and she drifted with the tide 
upon the steamship Himera, lying at anchor, and a collision resulted. 
Eeld, on the évidence, that the Himera was within the anchorage 
grounds, and that the El Cid was in fault for the collision solely be- 
cause she was out of the fairway; the case being otherwise one of 
accident which could not hâve been foreseen, or its results averted. 

In Admiralty. Suit for collision. 

Maxwell Evarts, for claimant. 
Henry W. Goodrich, for libelant. 

HOLT, District Judge. This is an action to recover damages for a 
collision between the steamships Himera and El Cid on the morning 
of February 6, 1903. The Himera was lying at anchor on the west 
side of New York Harbor, below the Statue of Liberty. The El Cid 
was going out to sea, and when a short distance above the Himera, 
her steering gear became disabled, so that she was not under control. 
Under those circumstances, she drifted with the tide upon the Himera, 
and the collision resulted. 

In my opinion this was a case of a pure accident, which could not 
bave been foreseen, or its results averted. For such an accident 
neither vessel would be held in fault, if it were not for the question 
which arises as to their position at the time of the accident. The 
Himera claims that she was anchored within the anchorage grounds 
on the west side of the harbor. The El Cid claims that the Himera 
was lying in the fairway, out of the anchorage grounds. If the col- 
lision occurred in the anchorage grounds, the El Cid was in fault for 
going there. If it occurred in the fairway, the Himera was in fault 
for being there. The question what was the actual place where the 
collision occurred is, therefore, the sole question in the case. 

In my opinion the évidence shows that the Himera was anchored, 
and that the collision occurred wathin the anchorage Hmits. The évi- 
dence of the witnesses who saw the vessel at anchor, in my opinion, 
preponderates that, that was her position. The absence of proof of 
any contemporaneous claim on the part of the El Cid that the Himera 
124 F.— 64 
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was anchofed in the fairway, as shown by the fact that there was no 
such ëntry^ih'thelog, and that ftôthing of the kind was said when the 
ôfficers of the'El Cid visited thé Himerâ'iiïBriediately aftér the acci- 
dent, is Weighty. The proof is dear that the Himera was originally 
anchored on February sthfWeJl within the limits of the anchorage 
grôund, and the claimant's cbunsel in his brief admits it. The claim 
is that she (Èfaggedher anchors'in the high wind of the day and night 
after she came to anchor. I think the évidence preponderates that 
she did not. The relative positions of theiother vessels mi the neigh- 
borhood were the same on the morning of the 6th as they had been 
on the 5th, and it is quite improbable that they should ail hâve dragged 
their anchors in such a way as tp remain in the same relative positions 
to each other. The évidence given by the captain of the El Cid of 
her bearings whîle at anchor after the collision would be very weighty 
if others on the ship had witnessçd his taking of the bearings, or had 
taken the bearings themseïves, which it seems to me he should hâve 
had them do. As the évidence stands, Icannot avoid the conclusion 
that the cap^ain's bearings are erronéOus for some reason. 

My conclusion is that there shoiildbe'a decrèe for the libelant, with 
costs, and the usual référence to ascertain the araount of damage. 



WAKEMAN V. THROCKMOBTON et al, 
(Carcult Court, D. Connectletit. June 29, 1903.) 

■■'•V, ■ rs, '/No. 1,120.- :,'■" 

1. EÉMOVAL OF Causes— Amount tN Dispdte— Stjit to ForeclOsk Lien. 

ïn a suit to foreelose a lien, the amount In disputé, for the purpose 
of determinlng the jurlsdlctlon of a federaî court or the right of removal 
thereto, isthe amount sought to be recoyei«d under the lien. 

In Equity. On motion tO; romand tp state court. 

Beecher & Canfleld, for plaintiflf. , 

Wm. F. Henney, for défendants. 

PLÀTT, District Judge., A.n action was brought în the court of 
common pleas, fpr Fairfiejd ,cpùnty,\returiiable on the first Monday 
of April, Ï903, seeking to foreelose, a judgment lien of $827.69 against 
the interest of John I. Throckmcirton in certain: lands in that county. 
His wife and himself seem to absorb the . equity, and varions incum- 
brancers are joined as défendants. The Thrpckmortons insist that the 
çpntroversy is separable, and.that theyi as citizens of Ohio, hâve the 
right to remove itto this court. ,, : 

The motion to remand is supported by .three lines bf reasoning: 
(i) The matter in dispute^ e^iclusive of interçst and costs, dbes not ex- 
ceed the sum or yalue of $2,poo. .(a) If it does exceed that amount, 

1F1. Jurlsdlctioi of Circuit Courts, as détermlned by the amount In Con- 
troversy, see nôteS. tû Auer v. Lombard, l9 G. 0. A. 75; Tennent-Stribllng 
Shoe Co. v. Rôtfer, 06 C. 0. A. 459. 
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the matter in dispute was beyond the jurisdiction of the common pleas 
court. (3) The controversy is not separable, and the Throckmortons 
alone hâve joined in the pétition, omitting therefrom several citizens of 
Connecticut who are défendants in the Fairfîeld county case. 

Let me first dispose of the third contention. It may be assumed, al- 
though I am very far from admitting it, that the controversy between 
the plaintiff and the Throckmortons is separable from that between 
him and the other défendants, and even then the ground for removing 
the suit into this forum is not évident. 

The matter in dispute never drifts appreciably away from the fore- 
closure of a judgment lien for $827.60. The right to establish such 
Hen, so that it can be foreclosed, and the method of foreclosure, are 
in ail respects créatures of the local law, and by that law the matter 
in demand for jurisdictional purposes is fixed by the amount of the 
lien. Because the action is a new statutory right, and also because 
the statutes establish a rule governing the acquisition and transmission 
of Connecticut property, it might, if occasion required, be the duty of 
the fédéral court to follow the local statutes. 

Passing by thèse considérations, however, without basing my action 
upon them, I find that the fédéral courts hâve conclusively settled the 
proposition that the amount in dispute which shall govern them vvhen 
the question of jurisdiction arises shall be the amount sought to be re- 
covered under the lien. Gibson v. Shufeldt, 122 U. S. 29, 30, 7 Sup. 
Ct. 1066, 30 L,. Ed. 1083, settles the matter, and leaves no room for 
discussion. 

The cases cited by counsel opposing the motion to remand fail to 
sustain his contention. They are Stinson v. Dousman, 20 How. 466, 
15 L. Ed. 966; Dickinson v. Trust Co. (C. C.) 64 Fed. 895; L. Z. & 
I. Co. V. N. J. Z. & I. Co. (C. C.) 43 Fed. 545. In each of those cases 
the détermination of the matter in dispute would hâve settled fînally 
and conclusively, without further proceedings, the title to property 
or an interest in the title, and in each case the property or the interest 
therein confessedly exceeded the required amount. 

Let the case be remanded 



In re BYBBB. 

(District Court, N. D. Callfornia. September 14, 1903.) 

No. 4,092. 

1. Bankbtjptct— Debts Eeleased bt Dischabgb— Prior Adjddication. 

A judgment denylng a debtor a discharge from a debt under a state 
insolvency law Is not an adjudication of bis right to a discharge from 
such debt In bankruptcy, where it does not appear npon what grounds 
such judgment was based. 

In Bankruptcy. On motion to vacate order staying exécution 
against the bankrupt. 

F. V. Meyers, for petitioning créditer. 

Joseph E. Bein and Robert Richards, for bankrupt. 
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DE HA Vî;N, District Judge. tïiis is a motion to vacate the or- 
der heretofbre madè in this proceediiig, staying exécution of a judg- 
ment obtainë'd' agairist the bankrupt in à justice's cottrt of the city 
and county of San Francisco, state of California, on December 26, 
1902. The motion is based upon the alleged facts that prior to the 
enactment of the présent bankruptcy act the bankrupt commenced 
in the superiof court' of the city and cbunty of San Francisco, state 
of CaUfornia, proceedings for his discharge, under the insolvency 
law of the state, from the indebtedness upon which the judgment 
in the justice's court referred to wafe founded, and that his application 
for such discharge was denied. It is argued that the right of the 
bankrupt to be discharged frorn such indebtedness has thus been 
finally determined agaipst him, and therefore the créditer should 
be allowed to enforce the judgnieht bbtained by him in the justice's 
court. The particular facts which were in issue and determined in 
the insolvency proceeding are not shown. Section 17 of the bank- 
ruptcy act of July I, 1898 (chaptér 541, 30 Stat. 550 [U. S. Comp. St. 
1901, p. 3428]), provides that a discharge in bankruptcy shall release 
the bankrupt from ail of his provable debts, with certain exceptions, 
and it does not appear from the âffidavit fîled in support of the présent 
motion that the judgment in the insolvency proceeding in the state 
court was based uppn any fact falling within thesëj exceptions. That 
judgment may, under the law of the state, hâve been given for reasons 
and upon grounds other than the existence of facts which would pre- 
vent a release under the bankruptcy act, and, if so,, would not affect 
the decree of discharge granted in this proceeding. Upon this state 
of the record, the motion to vacate the order staying the proceedings 
upon the judgment in the justice's court must be denied. Dean v. 
Justices of the Municipal Court, 2 Am. Bankr. R. 163, 53 Fèd. 893. 



UNITED: STATES v. MARKT. 

(Circuit Court, S. D. New York. January 13, 1899.) 

No. 2,535. 

1. CcrsTOMs Ddties— Classification— WiRE Bolting Cloth. 

Eeld, tliat the provision in Tàiritf Act Aug. 28, 1894, c. 349, § 2, Free 
List, par. 407, 28 gtat. p38, for ';'ljj)lting elo,ths, especially (or mllling pur- 
poses, but not suitable for tlie manufacture of wearing apparel," is not 
limited to bolting cloth composed of slik, but Includes also bolting cloth 
made of fine copper-wire gauze.' 

Appeal from a décision of the -Board of General' Appraisers, revers- 
ing the classification by thé collçctor of customS at the port of New 
York of merchandièe importedb^ Markt & Co, 

The reasons for the board's action appear from its opinion (G. A. 
3635), as follows : 

Sharretts, General Appraiser. The merchandise covered by this protest is 
fine copper-wire gauze. It was assessçd for duty at 35 per cent, ad valorem, 
under Tariff Act Aug. 28, 1894, c. 349; § 1, Schedule C, par. 177, 28 Stat. 520, 
as a manufacture of métal, Tlie appellants claim it is entltled to frée entry 
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under the provision of paragraph 407 (section 2, Free List, 28 Stat. 538) for 
"bolting cloths, especially for milling purposes, but not suitable for the manu- 
facture of wearing apparel." The board has made as careful an investigation 
regarding the proper classification of this material as the circumstances will 
permit. There seems to be some doubt touching the précise time v?hen the 
merchandise came into use in this country. One of the vrltnesses testifled, 
however, that he had been familiar with It for two years and a half, or prior 
to August 28, 1894. Ail of the witnesses agreed in their testimony that it 
Mas known as boltiug cloth, or as coppçr-wire bolting cloth, and that it wa.s 
made expressly for milliiig purposes, and was fit for no other use. This fabrie 
.seems to be a substitute for silli bolting cloth, the two being made of corre- 
sponding tineness of mesb. On the évidence, we find as a fact: (1) That the 
merchandise is commercially linown as bolting cloth; that it was manu- 
factured especially for milling purposes, and is not suitable for the manufacture 
of wearing apparel; (2) that it is a manufacture of métal; and we hold, in 
law, that the claim of the appellants is well founded. Paragraph 407 does 
not limit the free entry of bolting cloth to that which is composed of silk, 
but provides for bolting cloths presumably made of différent materials, which 
term, we think, is broad enough to include ail merchandise known as bolting 
cloth, not fit to be manufactured into wearing apparel, and made expressly 
for milling purposes. It is manifest that the intent of Congress was to favoi- 
the milling industry of this country by giving them free of duty the cloth 
used for bolting purposes; and we do not think that we can properly dis- 
criminate between bolting cloth made of silk and that which is made of other 
material. We sustain the protest, and reverse the collector's décision. 

Henry C. Platt, Asst. U. S. Atty. 
Comstock & Brown, for importers. 

WHEELER, District Judge. The question is whether this copper- 
wire gauze is of "bolting cloths, especially for nlilling purposes, but 
not suitable for the manufacture of wearing apparel," under Tariff 
Act Aug. 28, 1894, c. 349, § 2, Free List, par. 407, 28 Stat. 538. 
That it is not suitable for wearing apparel is apparent. It is a kind of 
cloth, and, as such, is found to be used as bolting cloth for milling 
purposes; so it âppears to come within the description of that para- 
graph. 

Décision afïirmed. 



UNITED STATES V. ROBINSON. 

(Circuit Court, S. D. New York. January 18, 1900.) 

No. 2,820. 

I. CusTOMS Ddtibs— Ulassipication— Embroidbred Glovbs. 

Certain embroidered leather gloves, the embroidery being in three rows, 
each of which présents the appearance of three-plait crochetwork, this 
efifect being produced by the needle with only one Cord or strand of thread, 
are held not to be gloves "stitched or embroidered with more than three 
single strands or cords," as provided for in Tariff Act July 24, 1897, c. 
11, § 1, Schedule N, par. 445, 30 Stat. 193 [U. S. Comp. St. 1901, p. 1677]. 

Appeal by the United States from a décision of the Board of 
General Appraisers, which reversed the décision of the collector of 
customs in the assessméiit of duty on certain merchandise imported 
at the port of New York by H. Robinson. 



1014 124 FEDERAL EEPORTER, 

The décision of the board in Re Rôbinson, G. A. 4241, is as follows: 

Wllkinson, General Appralser. Thé' goods are lèather glores, whtch were 
assessed vrith iùe èmbroldery duty of W fcerits a dozen pairs, under Act July, 
1897, e. 11, i§; 2, Schedule lî, par. 445,, 30,' Stat. 193 [U. S. Ciomp. St. 1901, p. 
1677]. It Is claimed that tbe gloves ate'not "stitched or embroldered with 
more than tlirèe single strands or Cords," dnd that they are not liable, tliere- 
fore, to the âdditional duty fW èmbroldery. ' The embroidery is in three rows. 
On the back of the glove eacb rpw présents the appearance of three-plalt 
crochetwipirk, but this effect is producea by the needle with only one cord or 
strand of thread, as Is sho-tvn by the stltching through and on the Inside of 
the gloVe. Eight compétent experts were examined at the hearing, and we 
flnd froDi, their unanlmous testimony upon the officiai samples that the gloves 
described In the schedule are not stitched or embroidered with more than three 
single ^trftïi.ds or cords, and we sustain the clalm that they are not liable to 
addltlonal' duty for embroidery. The décision of the coUector is otherwlse 
atBrmed. ., ' 

Henry L. Burnett, U. S. Atty. 
ComstOÇk & Brown, for importer. 

WHEEI^ER, District Judge. Thèse are gloves with three rows 
of embroidery, each of a single cbrd, but passing more than once 
throughoùt the décoration. Paragraph 445 provides for an âdditional 
duty "on iail gloves stitched or embroidered with more than three 
single strands or cords," of 40 cent» per dozen pairs. The addition 
is to cords, and not to turns or directions of the same cord. Hère 
are but three cords. In Wertheimer v. U. S. (C. C.) 6$ Fed. 186, on 
appeal,Id.,':5-C. C. A. 107, 55 Fed. 281, the gloves "had more than 
three single strands or cords in the embroidery," while thèse hâve not. 

Décision afïirmed. 



FLEMING V. TJNITBD STATES. 

(Circuit Court, S. D. New York. January 13, 1899.) 

No. 2,749. 

1. CnsTOMS DcTiBs— Ci.Assii'iOATiON— Masnbsio Fibb-Brick. 

Certain magnésie brick, glazed, not known in commerce as flre-brlck, 
are not wlthln the provision in Tariff Act Ang. 28, 1894, c. 349, § 1, 
Schednle B, par. 77, 28 Stat. 512, ïor "magnésie flre-brlck," but are 
dutiabîe as "brick • • » glazed," under paragraph 76 of sald act. 

Appeal by Fleming & Co. from a décision of the Board of General 
Appraisers, which aifirmed the décision of the collector of customs 
at the port of New York.; See G. A. 3266. 

Howard T. Walden, foir importers. 
Henry C. JPlatt, Asst. U. S. Atty. 

WHEELEIR,, District , Judge. Thèse importations are of brick, 
returned by the appraiser as glazed brick, and assessed at 30 per cent., 
under paragraph 76, Schedule B, § i, c. 349, TarifiE Act Aûg. 28, 1894 
(28 Stat. 512), against a protest that they are dutiabîe as "magnésie 
fire-brick," under paragraph y^, at one dollar per ton. Further testi- 
mony has been taken. The question çn the whole is whether thèse 
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are so magnésie fire-brick as to sustain the protest. On careful ex- 
amination oi ail, they do not appear to be, in commerce, fire-brick, 
and the same conclusion is reached as was before in Fleming Cément 
& Brick Co. v. United States (C. C.) 84 Fed. 158. 
Décision affirmed. 



UNITED STATES v. LEGGETT. 
(Circuit Court, S. D. New York. January 13, 1899.) 

No. 2,817. 

1. CusTOMS DuTiEs— Classification — Peppbr Bhells. 

Shells of pepper, wliich, when ground, make a low grade of black 
pepper, are within tlie provision foi: the entry (ree of duty of "pepper, 
•white or black, * * » wlien unground," in Free List, par. 667, Tariffi 
Act July 24, 1897, c. 11, § 2, 30 Stat. 201 [U. S. Comp. St. 1901, p. 1688]. 

Appeal from a décision of the Board of General Appraisers (G. A. 
4230), which reversed the classification of the collector of customs 
at the port of New York on an importation by Francis H. Leggett & 
Co. 

D. Frank Lloyd, Asst. U. S. Atty. 
Everit Brown, for importers. 

WHEELER, District Judge. The question is whether thèse shells 
are dutiable as "spices not specially provided for," under ïarifï Act 
July 24, 1897, c. II, § I, Schedule G, par. 287, 30 Stat. 173 [U. S. 
Comp. St. 1901, p. 1653], or are free, as "pepper, white or black, 
* * * when unground," under section 2, Free List, par. 667, 30 
Stat. 201, of said act [U. S. Comp. St. 1901, p. 1688]. Testimony has 
been taken hère which shows that thèse are the shells of pepper ber- 
ries, which, when ground whole, make black pepper, and the kernels 
of which, when ground, make white pepper, and that the shells, when 
ground alone, make a low grade of black pepper. Neither the berries, 
kernels, nor shells are anjrthing but pepper. The shells, therefore, are 
pepper unground. 

Décision affirmed. 
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MEMOBANDTJM DECISIONS. 



AMERICAN BRIDGE CO. v. CADY. (Circuit Court of Appeals, Slxth 
Circuit. June 13, 1903.) No. 1,181.. In Error to the Circuit Court of the 
United States for the Northern District 6f Ohio. E. W. Tolerton, for plaiu- 
tlff in errer. Grant & Sieber, for défendit in error. No opinion, AfBrmed. 



BELL V. FULLER & JOHNSON ISïfe'G. CO. (Circuit Court of Appeals, 
Seventh Clréùlt. August 8, 1903.) Nçi 998. Appeal from the Circuit Court 
of the United States for the Western District of Wisconsin. Charles M. 
Peck and Lysander Hill, for appellant. William E. Bagley, for appellee. 
No opinion. Dismlssed pursuant to rûle 20. 



BJOIN V. FUIXBE & JOHîJSON MFG. CO. (Circuit Court of Appeals, 
Seventh Circuit. August 8, 1903.) No. 995. Appeal from the Circuit Court 
of the United States for the Western District of Wisconsin. Charles M. 
Peck and Lysander Hill, for appellant. William R. Bagley, for appellee. 
No opinion. Dlsmissed pursuant to ruie 20. 



BOWSHER V, LAKEJ ERIB & W. B. CO, (Circuit Court of Appeals, 
Slxth Circuit. January 8, 1903.) No. 1,096. In Error to the Circuit Court 
of the United States for thé Northern District of Ohio. Charles A. Thatcher. 
for plaintlff in error. John B. Cockrum and Doyle & Lewis, for défendant 
in error. No opinion. Eeversed. 



THE CARBONERO (2). READING OO. v. MUNSON. (Circuit Court of 
Appeals, First Clrctilt. June 4, 1903.) No. 436. Before COLT and PUT- 
NAM, Circuit Judges, and ALDRICH, District Judge. 

Î'ER CURIÀm:. The court having carefuUy consldered the, pétition for a 
rehearing flled by the appellant May 23, 1903, and thé brief in support 
thereof, and thereupon, no judge who concurred in the Judgment deslring 
a rehearing, the pétition Is denled. See (0. O. A.) 122 Ped. 753. 



C. CRANE & CO. V. THISTLEWAITE. (Circuit Court of Appeals, Slxth 
Circuit. November 13, 1902.) No. 1,119. In Error to the Circuit Court of 
the United States for the Southern District of Ohio, O'Hara & Jordon, for 
plaintlff In error. C. F. Droste and Walter W. Schoenle, for défendant in 
error. No opinion. Reversed and remanded. 



DONNOVAN et al. v. PENNSYL VANIA CO. (Circuit Court of Appeals, 
Seventh Circuit. May 13, 1903.) No. 987. Appeal from the Circuit Court 
of the United States for the Northern District of Illinois. Richard J. 
Cooney and James R. Ward, for appellants. B. A. Bancroft, Frank J. 
Loesch, and Charles P. Loesch, for appellee. No opinion. Aflirmed. For 
opinion below, see (C. C.) 116 Fed. 907. 
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DRESBACH v. FELTON. (Circuit Cîourt of Appeals, Slxth Circuit. No- 
vember 6, 1902.) No. 1,075. In Error to the Circuit Court of the United 
States for the Eastem District of Kentucljy. Chas. M. & Edgar W. Cist. 
for plaintlÔ in error. Simrall & Galvln and Edward Colston, for défendant 
in error. No opinion. Afflrmed. 



EBBOTT V. FULLER & .TOHNSON MFG. CO. (Circuit Court of Appeals, 
Seventh Circuit. August 8, 1S03.) No. 997. Appeal from the Circuit Court 
of the United States for the Western District of Wlsconsln. Charles M. Pecli 
and Lysander HUl, for appellant. William R. Bagley, for appellee. No 
opinion. Dlsmlssed purguant to rule 20. 



In re GAILEY. GAILEÏ v. LaFAYETTE SMITH GROCER 00. (Circuit 
Court of Appeals, Seventh Circuit. June 24, 1903.) No. 1,003. Appeal from 
the District Court of the United States for the Southern District of Illinois. 
Dismissed pursuant to rule 16. 



HADDEN RODEE CO. v. BOARD OF TRADE OF CITY OF CHICAGO. 
^Circuit Court of Appeals, Seventh Circuit. May 1, 1903.) No. 952. Appeal 
from the Circuit Court of the United States for the Eastern District of Wis- 
consin. T. W. Spence, for appellant. H. S. Robblns and George H. Noyés, 
for appellee. No opinion. Afflrmed. See (C. C.) 109 Fed. 705. 



HAULEY DOWN DRAFT FURNACE CO. v. PEERLESS PORTDAND 
■CEMENT CO. (Circuit Court of Appeals, Slxth Circuit. November 15, 1902.) 
No. 1,021. In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. Léo. M. Butzel, for plaintlff in error. Otto Kirchner, 
for défendant in error. No opinion. Afflrmed. 



HUB TRANSPBR 00. v. WAKEMAN. (Circuit Court of Appeals, Slxth 
Circuit. February 13, 1903.) No. 1,138. In Error to the Circuit Court of the 
United States for the Northern District of Ohlo. Ford, Snyder, Henry & Mc- 
Graw, for plalntiff In error. A. W. Mayers and M. A. Foran, for défendant 
In error. No opinion. Afflrmed. 



KERR V. UNITED STATES. (Circuit Court of Appeals, Seventh Circuit. 
Aprll 24, 1903.) No. 964. In Error to thé Circuit Court of the United States 
for the Western District of Wisconsin. A. L. Sanborn and L. A. Doolittle, 
for plaintlff in error. William G. Wheeler and Henry T. Sbeldon, for de- 
fendant in error. No opinion. Afflrmed. 



liANDER, County Treasurer, v. NATIONAL CITY BANK OF CLEVB- 
LAND, OHIO. SAME v. COMMERCIAL NAT. BANK OF CLBVELAND, 
OHIO. SAME v. PARK NAT. BANK OF CLEVELAND, OHIO. SAME 
V. FIRSÏ NAT. BANK OF CLEVELAND, OHIO. SAME v. UNION NAT. 
BANK OF CLEVELAND, OHIO. SAME v. CLEVELAND BANK. SAME v. 
NATIONAL BANK OF COMMERCE OF CLEVELAND, OHIO. SAME v. 
CENTRAL NAT. BANK OF CLEVELAND, OHIO. SAME v. BUCLID AVE. 
NAT. BANK OF CLBVELAND, OHIO. SAME v. STATE NAT. BANK 
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OF CLEVBLAND, OHIO. SAMB v, WESTERN EESEBVB BANK OF 
CLBVELANDy 9BI0. (apcuItv,Çourt of Appe^ls, Slxth Circuit November 
5, 1902.) Noi?., 1,040-1,009. Appeal from the Clyeuit Court of the United 
States for thé Northern District of Ohio. .^.. 1^. Kaiser and Â'. B. Bene- 
dict, for appeïknt. E. S. Çook, for açppellees Central Nàt. Banlc and Euclld 
Ave. Nat. Bank. A. C. Dustln, for àppellee Western Reserve pank. W. H. 
Boynton and Norton T. Horr, for other appellees. No opinion.' Afflrmed. 



McEVÔY T. 0. MANGOLD MILLiNG CO. et al. (Circuit Court of Appeals, 
Slxth Circuit. ' Octobér 18, 1902.) No. 1,091. In Error to the District Court 
of the Unlted'States for the Western District of Michlgan. Buhdy & Travls, 
for plalntlft ÎB 'erirtr. Fratik li'Fowler and Bloodgood, Kemper & Bloodgood, 
for défendant In e^ror. No opinion. Afflrmed. 



MOORE t.'SO.tfTSBRN Rï. GO. (Circuit Court of Appeals, Slisth Circuit. 
Octobei' 18, 1«02.) 'Noi 1,085* In Error to the Circuit Court of the United 
States for the Eastem District Of Tennessee. H. H. Ingersoll, for plalntifC 
in error. Jourolmon, Welker & Hudson and Shôùn & Susong, for défendant 
in error. No opinion. Afflrmed. 



PENNSYL^^AiîIA Cb. v. CARROLL. (Circuit Court of Appeals. Sixth Cir- 
cuit. Octobet 18, ,1902.) No. 1,081. Appeal from the Circuit Court of the 
United StatéS fpift^ô Northern District of Ohlo. Squlre, Sanders &. Dempsey, 
for plaintlff in èiror.' .Murray & KOoAce, for défendant in error. I^o opinion. 
Afflrmed. = . ■ 



PHILLIPS V. ILLINOIS CENT, R. CO. et al. (Cirq^lt Court of Appeals, 
Sixth Chrcuit, l'ebrùàry 13,130^.); No. 1,093. In Error to the Circuit Court 
of the United States fQf thë Western District of Tennessee. Gréer & Gréer, 
for plaintlff in efror, Pentress .^.Oooper, for défendant In error. No opinion. 
Afflrmed. 



ST. LOUIS, L M. & S. RY. CO. v. HORTON. (Circuit Court of Appeals, 
Slxth Circuit Marehili, 1903.) No. 1,150. In Errer to the Circuit Court of 
the United States for the Western District of Tennessee. McFarland & 
Neblett and J. W. Canada, for plaintlff in error. H. N* Moon and Francis 
Byrne, for défendant in error.; i No opinion. Reversed and remanded. 



In re SCHWAB. SCHWAB v. MAY et al. (Circuit Court of Appeals, 
Seventh Circuit April 21, 1903.) No. 963. Appeal from the District Court 
of the United' States toi the District of Indlàna, De Wltt 0. Wilson, for 
appellant. Robert, P. Davidson and Allen Ëoulds, for àppellee., No opinion. 
Dlsmissed on stipulation of counsel.. 



SECURITY TRUST CO. OF TOLEDO v. McCULLOUGH. (Circuit Court 
of Appeals, ^Ixth Circuit June ,13, 1903.) No. 1,158. Appeal from the 
District Court éï.tJïe., United States for the Eastern District of Michlgan. 
Chlttenden & Chltteiiden, for appellant Chàuncy H. Gage and Searl & 
Montfort for àppellee. No oplnioip. Afflrmed. 



STRANG v. FULLBR & JOHNSON MFG. 00. (Circuit Court of Appeals, 
Seventh Circuit AUgust 8, 1903.) No. 996. Appeal from the Circuit Court 
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of the United States for the Western District of Wisconsln, Charles M. Peck 
and Lysander Hlll, for appellant. William B. Bagley, for appellee. No 
opinion. Dismissed pursuant to rule 20. 



In re TAYLOR. (Circuit Court of Appeals, Seventh Circuit. May 1, 1903.) 
No. 991. Original Pétition In Bankmptcy to Review and Révise an Order ot 
the District Court of the United States for the Southern District of Illinois. 
Charles M. Peiree and A. h. Phillips, for petitioner. J. E. PoUock and I* C. 
Hay, for respondent No opinion. Order reversing. 



In re TAYLOR. SHOLTY v. WILSON. (Circuit Court of Appeals, Seventh 
Circuit. May 1, 1903.) No. 980. Appeal from the District Court of the 
United States for the Southern District of Illinois. Charles M. Peiree and 
A. L. Phillips, for appellant J. B. PoUock and L. C. Hay, for appellee. No 
opinion. Dismissed. 



UNION CASDALTY & SURETY CO. v. AYLBR. (Circuit Court of Appeals, 
Slxth Circuit. March 14, 1903.) No. 1,154. In Error to the Circuit Court of 
the United States for the Middle District of Tennessee. Vertrees & Vertrees, 
for plaintifl in error. W. H. WilUarnson and Arthur Crownover, for défend- 
ant in error. No opinion. Affirmed. 



UNITED STATES v. T. BUETTNER & 00. (Circuit Court of Appeals, 
Seventh Circuit. May 5, 1903.) No. 960. Appeal from the Circuit Court of 
the United States for the Northern District of Illinois. S. H. Bethea, for ap- 
pellant. J. H. Defrees, William Brace, and John G. Campbell, for appellee. 
No opinion. Dismissed on motion of appellant 



VILLAGE OF MARICE CITY v. CLAPP. (Circuit Court of Appeals, Slxth 
Circuit February 13, 1903.) No. 1,141. In Error to the Circuit Court of the 
United States for the Northern District of Ohio. Seney & Johnson and Watts 
& Moore, for plalntifC in error. Cable & Parmenter and W. B. Klchie, for 
défendant in error. No opinion. Affirmed. 



BRODRîCK COPYGRAPH CO. OP NEW JERSEY et al. v. ROPER. 
(Circuit Court, D. Rhode Island. May 11, 1903.) No. 2,633. In Equlty. 
Samuel Owen Bdmonds, for complalnants. Franklin P. Owen, for défendant. 

BROWN, District Judge. I am of the opinion that the complalnant is en- 
tltled to a preUminary injunction upon the authorlty of the followlng cases: 
Heaton Penînsular Button Fastener Co. v. Eurêka Specialty Co., 77 Fed. 288, 
25 C. C. A. 267, 85 L. R. A. 728; Cortelyou v, Lowe, 111 Fed. 1005, 49 C. 
C. A. 671; Tubular Rivet & Steel Co. v. O'Brien (C. O.) 93 Fed. 200. See, also, 
Victor Tallîing Machine Co. et al. v. The Falr (décision of the Circuit Court 
of Appeals for the Seventh Circuit, January session, 1903) 123 Fed. 424; Be- 
ment v. National Harrow Co., 186 U. S. 70, 90, 22 Sup. Ct. 747, 46 L. Ed. 1058. 
A prehmlnary injunction In the form prayed for, however, would be too broad, 
since it would cover the making and selling of duplicating ink for legitmate 
purposes, and sales in vrhich the complalnants' right would not be elther di- 
rectly or indirectly Infrlnged. A decree may be presented so limlted as to 
obvlate this objection, and otherwise framed according to the prayer of the 
WU. 
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cbNKtiw et^al. T. UNITED STATBS SHIPBUILDING CO. et al. (CSreult 
Côurti ï). Maine. September 11, 1803.) 

PUTNAM, Circuit Judge. On the application of tlie eomplainants in this 
cause, flled the 13tli day of July, 1903, the Court, having heard tlie parties, 
orders and decrees as folio ws: 

(1) That the ordermade by the TJnited States .Circuit Court for the District 
of NeW Jersey, sustaining the application of the eomplainants for the ap- 
pointment bf a recelver, and appointlng said James Smith, Jr., as receiver, 
with certain powers and under certain instnictions set forth in said order of 
appointment, is hereby, f or Interldcutory purposes within this district, ratlfied, 
confirmed, and approved; and the said James Smith, Jr., as such receiver, is 
hereby, for interlocutory purposes within this district, vested with the same 
powers, rights, and privilèges as are conferred by said order of said United 
States Circuit Court for the District of New Jersey over ail the property aud 
assets of every name and kind' of the défendant corporation United States 
ShlpbTiildlng Company within this district, except as hère otherwlse expressly 
provlded; and the said recelVer, having already taken and subscribed the 
oath of office and executed the bond In the mannèr prescribed by the order 
of the United States Circuit Court for the District of New Jersey, is hereby 
authorized to take possession of ail property of the défendant corporation 
United States Shipbuilding Company within this district, except as herein 
otherwise expressly provlded, and to act as such receiver within this dis- 
trict, wlthout taking further oath of office or executing any further bond. 

(2) It Is further ordered that the officers and directors of the. Hyde Wind- 
lass Company forthwith deliver to said recelver possession of the real prop- 
erty, plant, machinery, assets, and efflects now in their possession and within 
this district belonglng to the défendant corporation United States Shipbuilding 
Company, being the property, assets, and efCects that were leased to the 
Hyde Windlass Company by said United States Shipbuilding Company by an 
instrument in writing bearing date the 8th day of August, 1902; provlded, 
however, that the receiver shall from time to tlme furnish the Hyde Wind- 
lass Company with ail convenient facilltles to enable the latter to complète 
the wprk it had on hand at the date of the entry of this order. It Is further 
orderèd that the receiver shall continue the business of the Hyde Windlass 
Company until further order, making new contracts and taking new orders 
from time to time as found expédient; provlded that no contract shall be 
made, wlthout further orders from thlç court, whlch cannot, in the orderly 
course of business, be performed and completed within one year from the 
entry hereof. The business Is to bè donè by the Hyde Windlass Company 
and in Its name as the agent of the receiver, and the Hyde Windlass Com- 
pany is to remain on the leasèd premlses for that purpose; but everythlng 
is to be subject to orders whlch mây be given from time to time by the re- 
ceiver. Ail liabllities arising from the business carrled on as aforesaid shall 
be chargeable against the assets of the Hyde Windlass Company, and it shall 
be credited with the profit thereof. Separate books of account shall be opened, 
in whlch shall be kept ail transactions in whlch the receiver is concerned, 
including contracts and orders for ail new business which may be taken 
subsequently to the entry of this order, and spécial deposits shall be made 
of ail inbnéys recelved thereîrom. No moneys now In hand or hereaf ter to 
be recelved by the Hyde Windlass Company, either on its own account or on 
account pf the recelver, shall bé disbursed for any purpose, except to discharge 
and .proteçt liabllities and curfent expenses of the business, wlthout spécial 
order of this court. The président, treasur^ér, and gênerai superintendent of 
the Hyde Wlhdlass Company shall not be changed by the receiver or corpora- 
tion, unléss by order of this court. The Hyde Windlass Company and the 
recelver, shall hâve Uberty tO ftpply from tlme to time for fflodlflcations of 
this order, or for orders anlendatory thereof oi^ supplemehtary thereto. 

(3) Itjb further ordered that said Hyde Windlass Company account to the 
said receiver for ail perspual property within this district delivered to It. 
said Hyde Windlass Company, by the défendant United States Shipbuilding 
Company, at the ilme of the making of the aforesaid lease or subséquent 
thèrêto, and, further, that said Hyde Windlass Company account to said re- 



MEMORANDUM DECISIONS 1021 

ceirer wlth référence to the conduct of its business since the making of said 
'ease, for the purpose of ascertalting the profits to be paid over to the 
United States Shipbullding Company according thereto, and, further, that sald 
Hyde Windlass Company shall from time to time, when ordered by this court, 
pay over to said receiver such profits when ascertained, and the value of 
such Personal property consumed by it and not made good; and ail of said 
accounts shall be taken and said profits ascertained by the masters herein- 
after appointed, and reports thereof made by said masters to this court. 

(4) It is further ordered that the présent application for the delivery to the 
receiver of possession of the land, plant, buildings, machinery, and Personal 
property that were leased to the Bath Iron Works by the défendant corpora- 
tion United States Shipbuilding Company for the term of one year, expiring 
on the 12th day of August, 1903, Is denied; and it is hereby adjudged that, 
by virtue of the fact that at the time of the exécution of said lease said 
United States Shipbullding Company knew that the Bath Iron Works had 
under construction on Its land and in its buildings aforesald certain vessels 
which could not be completed within sald year, necessarily using therefor ail 
the property, real and Personal, aforesaid, said Bath Iron Works Is entitled 
to retain the exclusive possession of ail said property within this district, real 
and Personal, until the completion of said vessels, and use the same for thelr 
construction; and the exclusive possession of ail said property, real and Per- 
sonal, shall be kept by said Bath Iron Works, and used for the purpose of 
completing said vessels and in the construction thereof; provided, however, 
that said receiver, as claiming the ownership of the entire share capital of 
said Bath Iron Works, may from time to time nominate a représentative, 
who shall be paid by the receiver and be kept informed from time to time of 
the various business opérations and affairs of said corporation; and that the 
ofiicers of said Bath Iron Works shall advise wlth the receiver, and en- 
deavor to act in harmony with his views in the conduct of the business of 
that corporation and the administration of its affairs, provided, further, that 
said Bath Iron Works shall proceed with diligence in the construction of said 
vessels. 

(5) It is further ordered that the said Bath Iron Works account to the said 
receiver for ail Personal property within this district delivered to it, sald 
Bath Iron Works, by the défendant United States Shipbuilding Company at 
the time of the making of the aforesaid lease, or subséquent thereto, and, 
further, that said Bath Iron Works account to said receiver with référence 
to the conduct of its business since the making of said lease, for the purpose 
of aseertalning the profits to be paid to the United States Shipbuilding Com- 
pany according thereto, and, further, that said Bath Iron Works shall from 
time to time, when ordered by this court, pay to said receiver such profits 
when ascertained, and the value of such personal property consumed by it 
and not made good. AU of said accounts shall be taken and said profits 
ascertained by the masters hereinafter appointed, and reports thereof made 
by said masters to this court; provided that sald payments to said receiver, 
and each of them, shall only be from money or property not needed to dis- 
charge or protect other liabllities of said Bath Iron Works. 

(6) It is further ordered that Charles F. Libby, Esq., as the nominee of the 
complainants, Seth M. Carter, Esq., as the nominee of the défendant corpora- 
tions, and Mr. George F. Morse, selected by the court, are hereby appointed 
masters to take and state proper and several inventories of ail said property 
within this district of each of said corporations and report the same to this 
court, with any opinions or suggestions which they may deem useful iu 
référence thereto; that for thèse purposes they, as said masters, are author- 
ized to make Investigation of the accounts and books of account of each of 
said corporations, and take such proofs as they may be advised, or as shall 
be submitted to them by either of the parties hereto, so far as the same 
may ald In determining any matter submitted to them; and that It shall 
be thelr further duty, as such masters, to take and make several and proper 
inventories showing, respeetively, what portions of the personal property 
leased by the défendant United States Shipbuilding Company to the Hyde 
Windlass Company and the Bath Iron Works now remain, or hâve been re- 
placed by other property in lieu thereof — ail in order and for the purpose 
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that there shall be seveml înventories of the various propertles, real and 
Personal, aforésaid, belongSng to each of sald défendant corporations, and 
several Inventories ol tlle Personal property leased by the défendant United 
States Shipbuilding Company to each of the other corporations; now re- 
mainlng on hand, Including sach personal property as has rèplaced other Per- 
sonal property consumedi • 

(7) It Is further orderéd thttt the complainants shall from tlme to time cause 
to be filed in this court, exeept as already filed, cêrtified copies of ail orders 
or decrees of a gênerai nature in any way àffecting the property situated 
wlthlB this district, made or whièh may be niade by said Circuit Court of 
the United States for the District of New Jersey in the prtmary cause pending 
In sald court. 

(8) It is further ordered that the clerk of'this court enter on the minutes 
a copy of the order of the Circuit Court of the United States for the District 
of New Jersey appointing said receiver, immediately following the entry of 
this order,! naiess the same has alrèady been entered. 

(9) It is fnrther ordered that the receiver shall from tlme to tlme account 
to this court' for ail moneys received or which may be retetved by him from 
any matter or thing within this district; that he shall dispose of the same 
as shall hereaf ter from time to tlme be dlrected by it; and that he shall from 
tlme to time, as the same comé in, deposit ail such moneys in hls name as 
receiver in this cause In some national banklng association or associations 
wlthln thlB district offlcially ' désigna ted as depositarles for the receipt of 
moneys of the United States, ahd shall there retaIn the same, exeept as 
drawn ont for the purposes of the receiverëhtp within this' district, or as or- 
dered by this court. 

(10) It is further ordered that, untll further order of this court, no stock- 
holders' meeting of either the Hyde Windlass Company or the Bath Iron 
Works, shall take any action, exeept to adjoum to some future time, and no 
transfers of shares of the capital stock of either of sald corporations shall 
be made upon their respective books, nor new certiflcates Issued therefor. 

(11) It is further ordered that nothlng herein contalned shall be held to 
impair the tltle or possession by or of the Hyde WindlaSs Company, or by or 
of the Bath Iron Works, of their présent respective cash, bills or aecounts 
recelvable, materlals now on hand or ordered, or whieh may hereafter be 
ordered, or received, for the completiOn of contracts already entered into, or 
amounts dtré or to come due to either of thém on account of such exlstlng 
contracts, or to give said receiver control of them, or any of them, or any 
right or titlethereln or theretOi exeept so far as he may be entitled to be 
paid theref rom as hereinbefore set ont, if he proves so entitled. 

(12) It is further ordered that^ either party to this cause, or the receiver, 
and also the Mercantile Trust Company; may from time to time apply for 
modifications of this order and decree, or for orders or decrees supplemental 
hereto or amendatory hereof. 

(13) It Is further ordered that a copy of this order and decree, certlfiéd by 
the clerk and dellvered to oneof the masters aforésaid, shall be their commis- 
sion in référence to ail matters to be donc by thém. 



NEW ENGLAND PHONOGEAPH OO. V. DAWSON 00. (Circuit Court, D. 
Rhode Island. March 17, 1903.) No. 2,627. In ffiquity. , HbWard W. Hayes, 
for complainant. Eilsha K. Camp, for défendant. 

BROWN, District Judge. Whlle not sàtlsfled that upon. jfiis pétition for a 
prelimina^ Jnjùhctlon the court should èP as far as to aîsnjlss the bill for 
lâches, làmof the opinion, that the complâiiiant's appairènf acqnlescence for 
many years iri thé violation ôï its aUegèd rights, the çertlflcate showlng that 
the compliilîia'ilt corporation Bas ceasèd for a considérable time to transact 
business, and thiepëculiar provisions oï the agreemènt of October 12, 1888, 
ralse seriotts'doubts as to the existence pf anj' rights arising from said agree- 
mènt atfhë 'datte bf fliing the bill. The doubts as to the complainant's right 
to reliéï, It^ àcquiescëriçe, ànd an entiré lack of diligence require the âenial 
of the petitioii for à préliminary injurictiôn. Pétition denied. 
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TJNITED STATES V. JULIUS WILB BRO. & CO. (Circuit Court, S. D. 
New York. August 1, 1903.) No. 3,219. On appUcation by the United 
States for a review of the décision of the Board of General Appraisers, which 
reversed the assessment of duty by the collecter of customs at the port of 
New York. See G. A. 4736. D. Frank Lloyd, Asst U. S. Atty. Albert Com- 
stock, for appellees. 

HAZEL, District Judge. Thls case cornes wlthin the ruUng In Nicholas v. 
United States (C. C.) 122 Fed. 892. The merchandise involved consists of 
liqueurs commonly known as crème de menthe, abricotine, maraschino, and 
anisette. Counsel for importera Insists that the imported articles are preclsely 
wlthin the terms of section 3 of the tarifif act of 1897 (Act July 24, 1897, c. 
11, Free List, 30 Stat. 203 [U. S. Comp. St. 1901, p. 1690]), and of the reciprocal 
commercial agreement by whlch the duties are reduced upon "brandies, or 
other spirits manufactured or distlUed," in that liqueurs are spirits manufac- 
tured or distilled. The court will follow the décision in the Nicholas Case 
without passing upon this point. The décision of the Board of General Ap- 
praisers, sustainlng the protest of the importers, is afflrmed. 



WESTERN UNION TEL. CO. v. PHILADBLPHIA, B. & W. R. CO. et al. 

(Circuit Court, D. Delaware. August 21, 1903.) No. 242. In Bquity. Wil- 
lard Saulsbury and Rush Taggert, for complainant. Ward & Gray and John 
G. Johnson, for défendants. 

BRADFORD, District Judge. Thls case resembles In Its nature and cir- 
cumstances that of the Western Union Telegraph Company against the Phlla- 
delphia, Baltimore & Washington Railroad Company and the Delaware Rail- 
road Company (thls day decided by this court) 124 Fed. 974. For reasons 
similar to those expressed in the opinion in that case, a prellminary injunction 
must be awarded. Let an Interlocutory decree be prepared accordlngly. 



In re ROSENBERG (two cases). (District Court, E. D. Pennsylvanla. Sep- 
tember 25, 1903.) Nos. 358, 697. In Bankruptey. On certiflcate of référée con- 
cerning ownership of fund. See (D. C.) 116 Fed. 402. Greenwald & Mayer, 
for Philip Rosenberg bankrupt. Alexander Simpson, Jr., and John Weaver, 
for creditors. James Collins Jones, and George B. Johnson, for trustée of 
estate of Emanuel Rosenberg, bankrupt. 

J. B. McPHERSON, District Judge. I hâve read this voluminous testimony 
with spécial référence to the crucial question in the case, namely: Was 
Simon Abeles a party to (what may be assumed for the présent to hâve 
been) the fraudulent f allure of Emanuel Rosenberg in the spring of 1898? 
And I hâve come to the same conclusion that was forced upon the référée. 
I see no advantage in discussing the évidence in détail, and shall content 
myself, therefore, with saying that in my opinion the answer to the question 
must be that the compllcity of Mr. Abeles bas not been established. The 
resuit Is that he must be held to hâve acquired a valid title to Emanuel 
Rosenberg's goods in the West Chester store at the sheriff's sale in June, 
and to bave been able to transmit a valid title to Philip Rosenberg several 
months afterwards. The fund in controversy, therefore, which was produced 
by the sale of thèse goods, belongs to the bankrupt estate of Philip Rosenberg, 
and must be distrlbuted among his creditors. The exceptions are dismissed, 
and the report of the référée is affirmed. 
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